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Vyse V. Foster, L. R, 7 H. L. 333, refer¬ 
red to ... ... ... ... 451 

Vythilitwa v, Havana, T. L. R. 6 Mad. 167 
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ferred to ... *, ... ... ... .351 
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(P. C.) 43 (1869), referred to ...1218 

-- V. Ram Chund, I. L. R. 18 Cul. 10 
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referred to ... ... ... 212 

Webster v. Bosanquet, [1912] App. Cas. 394, 

referred to ... ... ... 780 

Welch V, Phillips, 1 Moo. 1*. C. 299 (1836), 
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ABATEMENT OE RENT, suit for, by co- 

shai'e); tenant, if lies. See Bengal Ten- • 
|ucy Act, s. 188 54^ 

- . See Landlord ! 

and Tenant ... ... ... 870 

ACCOUNT, obligation of agent not only • 
to submit but to oxplniu account papers. 

See Principal and Agent ... 1070 

-, demand of—Refusal, what is. 

See Limitation Act, Sch. 1, Art. 89 ...1070 

-, .suit for. against agent—Limi- * 

tation. See Limitation Act, Sch. I, 

Art. 89 ... ... ... ...1070 

-, suit for. again.st manager—tiosl.s 

against manager for default or dishonest 
conduct in accounting. See Costs ... 880 

-^ continuous—Cause of getion.] 

Where there are dealings between two 
parties which give rise to a continuous 
uccoiiiit so that one item, if not paid, 
shall bo united with another and form 
one contiiiHous demand, the whole to¬ 
gether forms but one cause of action 
and cannot bo divided. Bonsey v. 
wdrdsworth, 18 C. B. .12.5 at p. 331 (]85(i), 
•followed. KJODAR NA'rif IflTTEU v. 
DINOBUNDIIU SKAIIA ... ... 721 

-BOOIf, omission of entry of 

payment in, if relevant. See Evidence 
Act, s. 9 ... ... ... ... eii 

ACQUlE^E'Nt'E, when knowledge comes 
after act.] There can be no acquiescence 
without full knowledge both of the 
right infringed and the acts which con- 
■stitute the infringement. •There is a dis¬ 
tinction between acquiescence occurring 
while, the act .-icquiescod in is in progress 
and acquiescence taking plac^after (he 
act has been completed, for a mere delay 
to take legal proceedings cannot by itself 
constitute a bar to such proceedings un- 
les.s the delay on his part, after he has 
acquired full knowledge, has affected or 
altered the position of his opponent. 
SYAMA CHAKAN BAT.SYA V. PRA- 
FTJLTJI SUNDARI GUPTA ... ... 882 

ACT 11 and 12 Viet., c. 21. See Indian In-* 
solvents Act. 

--a4 and 25 Viet., c. 104. See Indian 

IFigh Courts Act. • 

-- of 1858, XX)^. See Lunacy Act. 

-— 1859, )JI. ^See Revenue Sales Act. 

-—-fxTv. See Limitation Act. I 

1865, if. See Succession. Act. 

-1866, XXVII. «he,T»ei|teos Act. 

’ 1670, VII. See*CouTt Fees Act, ^ 

~~ 1871 ,*IX. ^ee Limitation Act. 

— 1872,«l. See Ovidonc^ Act. ^ , 

-~—, IX. ^ee Contract Act. * j 

^®77, I. See Speoifiq Belief Act. 
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Act—contd. 

-i-*--, III. ^See Registration Act. 

-—, XV. See Limitation Act. 

-1881, V. See Probate and Adininis-^ 

tration Act. • 

--, XVIII. See Central Provinces 

Land Revenue Act. 

- 1882, IV. See Transfer of Property 

Act. 

-—, XIV. See Civil Procedure 

Code. 

-- XV. See Presidency .Small 

Cause Courts Act. 

- 1885, VIII. See Bengal Tenancy 

Act. 

k- 1887, IX. See Provincial Small 

Cause Courts .Act 

-. XII. See Civil Courts Act. 

- 1889, II. See Stamp Act. 

— -, VII. See Succession Certi¬ 

ficate Act. 

- 1890, VIII. See Guardians and 

Wards Act. 

-. (X. See Rail ways Act. • 

- 1894, I. See Laild Acquisition Act.^ 

-1907, III. See Provincial Insolvency 

Act. 

- 1908, V, See Civil Procedure Code. 

-IX. See Limitation .Act. 

-XVI, See Registration Act. 

— -1913, VI. See Musalniau Wakf 

Validating Act. 

,aCT (Bengal) of 1865, VMI. See Rent Re¬ 
covery Act. 

-- of 1870, VI. See Village Chnukidari 

Act. 

- 1875, V. See Bengal Survey .Act. 

- 1876, VI. See Chota Nagpur En¬ 
cumbered Estates Act. 

-VII. See Land Registration 

Act. 


- 1879, I. See Chota Nagpur Land¬ 
lord and Tenant Procedure Act. 

- 1895, I. Setj^ Public Demands Re- 

coli^y Act. 

- 1897, V. See Estates Partition Act. 

1899, III. See Calcutta Municipal 


Act. 


- 1908, VI. See Chota Nagpur Tbn- 

lincy Act. 

-1914, ♦!. See Bengal Medical Act. 


act (Bom.) of 1862, VI, •»*«* 

kasbati^ leasee. See Kaebati Lease ^ ...lOST^ 



xxxiv 


INDJX OF CIVIL OAgES. 


[VoL. XIX. 


. ( J'age 

ACT—concld. ■ „ , . 

-(Bom.) of 1876, II. See Uomliay 

('if\' r.*ind „ ‘ 

-— (Bom.) of 1888, VI, ('fleet of. on 
k^sbali Ica^e-^. See Ka-.b.di l.ea'.e ...1087 

-(Mad.l of 1865, VIII— Practice, long¬ 
standing, allowing appeals—Appeal if 
may be taken away by implication of 
statutory enactment.) In a suit under 
see. it of .\ef VJll (Mad ) of 186.5 by tbo 
/.amin(jiir to eiifoi'ce a palta. a second aji- 
peal lios from flic decision of I be i)i-i- 
tnet .Iud};(' pas-ed on appeal from tlio 
Older of tlie (ollector The .Tudieial 
Commillce noiild not la' disposed to 
interfere u ith the lontf-staiidmi; piaetice 
of perinittioj; sueh -('eond appeals, 
even it thev (lioUKht I here was an im¬ 
plied rule (under‘see. (!9) against second 
'appeals from the decisions of the llistriet 
.Indge with respect to adjudications un¬ 
der the Act by the Collector. Veera- 
swamy v. Manager, Pittapur Estate, I. 

T If. 26 Mad. .518 (Itm2). approved. 

invi viiKif\n\<iHAVAi,i! v. ski 

1{\.TA TtOMMV DKVAIt.V VKNKX'IA 
NAKASlMIlt NAIDI' (P. C '■ ... t»< 

\CT or STATE -Cession of territory— 
Rights enjoyed under former Sovereign 
if subsist—Contract with new Sovereign 
— Implied acceptance of contract with old 
Sovereign.) Annexation of (erriloiy i'^ 
an act of State and aiiv obhjfation as- 
.surai'd under a treafv either to the cedinj; 
Sovereign or to individuals is not one 
which Aluliieinal Courts are authorised 
t/i enfoiee. .\tter thi' eC'-ion of territory 
to a new Socereign, tlie contract with 
t the now Si.vereipn is conclusive and the 
riphls a^ainsl the old Sovereiffii n\ail 
nidhiui;. The only l>‘)-al enforceable 
rights are tho-e which the* new So\er- 
eien, by agii'cnient exjiressed ^ir iiiiplo'd 
or bv lesi'latioii maA’ elioo^e sto eoiiti'r 
upon those 111 (■njoyineiit ot aiiv leiral 
nshts under the (.Id So\ereiK;n 'I'liis 
implied anreemeni ni.iy be provi'd bv eir- 
ciinistanlla! evidenie. soeli as the modi' 
of dealiliK with tlieiii which llo' new 
Sov('rei('n adopted, hi'i n'eoynitiriii of 
their old riphts, and exjiress or imiilied 
election to respeit tln'in and >i(' bound 
bv them and it is only fi r the purpose 
of determining Ailiether and to what e.\- 
teiit the now So\ei('igii has recognised 
the^e !inte-('es..ion rights and lia- elected 
and agrci'd to be bound by tlii'in. that the 
consideration of the ('xi-tenee. ’-atiire or 
extent of these rights becoiiie relevant 
subjects for iii(|inrv. It is i;ii.levay*" 
all other respects. The Qoye 

State fyr India v .''iK5ti, and Cooke 
Sahaba, 7 M. I a. C .572. referred to. 

V. Sprigg, fVlTMfA' OE STATE TOlf 

Tin: SEC coi \cie v. dai ka-jrat 

.1087 

Status ()f—If tenant or lahoiirer — 
HT.si'ssmn as adhiar if jirotcfted under 
lie. 9. .Spocitic Itelief Act. See Specific 
Kelier A.('t. s. 9 .*.1205 

ATA^CEMENT, presumption ff. See He^ 

...1207 

ADVERSE POSSESSION commencing hc- 
foj-o cH'iifion of putni, if eucutnbraiico 


Page 

ADVERSi: POSSESSION-concld. 

njid vojdoblft n.s such—Adver.se .po.sses- 
sion if arrested by creatiein of sub¬ 
ordinate tenure, whe,^ proprietor out of 
fiossession. See Putni ... ». 18 

against limited 
tiwner before Limitation Act of 1871, 
when disposse.s8ion in lifetime of full 
owner, effect of. See Limitation Act, 
Sch. I, Art. U1 ... ...1280 

See Chur Laijd 565 

.AGE—Husband’s evidence as to wife’s age, 
value of. See Evidence ... ... 787 

^-. enlrio.s in birth-day liooks if admis- 

•sible to prove. See J'lvidcnce ... 787 

AGEA'l'. See Principal and Agent. 

--^ broker it—Liability of broker. 

See Jfroker ... ... ... 62.’! 

j\.GK.EEM]':jNT to perform manual labour 
in consideration of loan to be paid off 
at a given time with penal interest in 
default, if enforceable.. See Contract ...1118 

-consideration to firoi'iire 

appointment to a imblie office—Eaihire 
lo fulfil promise'—Suit to ri'cover amount 
paid.‘if lies. See ('on<ract Act. k. 25 ... 919 

.—-- ,|o( t„ prosecute cnni'luded 

witbont pressure or niidne influence- 
l{('fiiiul of consideration money for sueli 
agreement, .suit for. if lies. See Con¬ 
tract ... ... ... ... 383 


-to convey in eompromise— 

(’onveyance not exi'culed but decree 
liasscd on Die footing that transietiou 
had been completed—Decree .supplies do- 
fi'ct. See Contract ... ... 2.50 

ANCIENT DOCI'MENTS showing exercise 
of light to properly, corisitlcrat ion of. as 
pi't'suinptiv’e evidence of possession. See 
Piifni ... ... ... ... 18 

—---, conslruelion of. 

See Debnlla* Grant ... ....542 

Al’PEAL. hearing of. if to be restriefed to 
grounds on whieh review based. See 
Civil J'rtfc'ednn' Code, f)r. 47, r. 4 ...1077 


-. Dismissal of suit for non-regisfra¬ 
tion of Plaintiff’s name under Land 
Kc'gisfration Aet—Registiatioii pending 
appeal, effect of. See Land Kegisfration 
Act, s. 78 ... 


70^ 


- —. Dismissal of suit f'*r .loiiproduc- 
tion of succession e*- -•*(<’ate--CeTtitleate 
if ^**"’*"'•* Appellate f.onrt. See 
. H^DdDHAR ROY CHGWDUPRY 
V. MOHfNI MOHAN ROY ... 

• See Appellate Court ... «... 


704 

794 


-, Long-standing pcactice allowing 

appeals -Appeal if may be taken away 
by implication of statutory enactment. 

See Act (Mad.) of 1865, VlfT .* ... 97 


-. rif{ht of, where Coiitt omits to 

embody i t.s^fi niliiig.s in formal ddferoo. 

See Civil WoceAure Code, s. 2 • ... 7.55 

—*-- Court's discretion in •con.sidera- 

tion of evidence—AppeWate Court when 
!iht|tjd not diiffer front Trial Judge’s ap¬ 
preciation of evidence, *See Evidence ... 817 

-, Security for costs. See Costs ... 446 
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APPEAIi-concld. 

Suit for possession of ^and by 
several Plaintiffs—Decree Tor joint pos¬ 
session - Failure ^ serve notice on some 
of the Plaintiffs-ltespondents—Discre- 
uoii of Court dismissing*appeal against 
them—Effect of such dismissal on t^p 
whole appeal. See Notice ... ^.. 29(1 

-by one of several Defendants- De¬ 
cree by High Court enuring to the benefit 
of all»the Defendants. See Civil Proce- 
<>uro Code, Or. 41, ft 4 ... ». 231* 

APPELLATE COUUT-Dismissnl of suit for 
non-production of .succe.ssion certificate— 

, Certificate if may lie filed in .Appellate * 
Court. See JMOOltALlDHAIt KOY 
CHOWDJU'RY V. AIOHINI MCJIIAN 
KAR ... ... ... ... 794 

power of, to admit 
frosh evidence—Application for the ad¬ 
mission of such evidence before tlie hear- • 
ing of appeal, if lies. See Civil Proce¬ 
dure Code, Or. 41, r. 27 ... 401 

---, w hen sluiuld differ 

from Trial Courl’s e,stiimite of evidence. 

See Will ... ... ... ... 82C 

-, discretion of. fn coii- 

sidenition oif evidence - When Appellate 
Court should nol differ trirm Trial 
Judge's appreciation of evidence. See 
Evidence ... ... ... 017 

APPOTM'MENT to public office, agree¬ 
ment for consideration to procure— 
Failure to fulfil promise- Suit to re¬ 
cover amount paid, if lies. See Contract 

Act, .s. 23 ... ... ... 919 

ARllITRATION-Order of reference autho¬ 
rising arbitrator to extend time made by 
consent of parties—Arbitrator extending 
time after the period originally fixed by 
Court had expired—Arbitrator after such 
time, if functus officio—Award submit¬ 
ted within such extended time, if must 
be set aside—Arbitrator'% interest in 
subject-matter in suit, when insignificant 
and unknown to him, if would invalidate 
award.|. Where an order of jYfereucc 
to aU iirbitrafor under Sch. 11 of the 
Cods of ('ivil Procedure (Act V of 1998) 
fixed three months’ time for the submis¬ 
sion of the award to (\iurt and also em¬ 
powered the arbitrator to e.\tend the 
time for such submission from time to 
time by endorsement in the office copy 
of the* order: Held-That when tlio 
Court had mode the order by con.sent of ‘ 
the pities, there could lie no objection * 
to the function.s of the (,’ourt with re¬ 
gard to the enlargement of time being 
delbgated to the arbitrator if the parlies 
so desired. But tho arbitralor can only 
extend the time in such cases, before 
the time origiually fixed for making tho 
award ha^ ’oK^red. If he did not do 
so, he was reason of effluxion of time 
functus offieTo and had no further juris- 
dictibii in the matte*. As in this case 
the •arbitrator had ext^otlM the time 
after tho three monJbs originally fixwl 
by Court had expired, the awarft'must 
be set aside, although it was submitted 
within the*timo so^xtendeil by tho ^jlbit 
trator. If an arbitrator, unknown to 
one of the xierllea, has if personal in- 
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ARBITRATION-contd.* 

• tcrost in (ho suhject-malter of the 
gward, it would bo improper that he 
should act us arbitrator. If, however, 
his interest i.s insiguiticunt and uiiknowu 
to himself so that it is imihissible that 
it could have influenced his avaard lu 
any wiiy. the Court would not be dispos¬ 
ed to .set aside tho awartV CO-Ol’ER,\- 
TIVE HINDF.STIIAN HANK. Ll.MlT- 

.•ED V. JUIO],.\*NATll HOROUAH ... 165 

-, Agreement to refer dis¬ 
pute to the arbitration of Bengal Cham¬ 
ber of Commerce, if makes applicable the* 
Rules of the Chamber to such arbitra- 
tion-^Misconduct.J If a party to u con¬ 
tract hu.s agreed to submit to aibitral ion, 
under the Jiidian Arhitriilioii Act (I ot 
1S98), of tho JJongal (Jhamber of Com- 
iiiervc he iinist be held to be bound B.v* 

(he Pules (it dial Chamber on that hc- 
Imlf. CilAlTPAM PA.MHJLAS v. 
EKIDHI CHAM) KKSPl Cll.WD ...820 

-- AWAPD—Private award 

by arbitrators—Order of Court to file 
award—Appeal if competent after decree 
drawn up—Decree if subsists aUter or- 

• der set aside—Capacity to refer-Execu¬ 
tors if may refer question of construc¬ 
tion of Will-Arbitrators if may be em¬ 
powered to alter Will—Award so alter¬ 
ed it valid—One party to reference if 
may object to legality—Estoppel—Award 
affecting persons not parties to refer¬ 
ence, if cnforcible.l The right to ap- 
pc.il against an order directing to be 
filed an award maite by arbitrators 
wiHimit the intervention ot the Court Ts 
not hjsl as soon as a decree is drawn 
up in acLordauce with the judgment 
prunoHiiced on (he basis ot the award. 

The Older .ilocs not merge in the de- 
ciee. It IS eom|ielenf to a Court setting 
aside an pTder directing an award to be 
tiled to declare that tho decree ba.scd on 
the award has been vacated because 
the order ini winch it was based has been 
cancelled. Kshetra Nath v. Ushabala, 

18 C. W. >(. 381 il91t). .'submissiou tu 
arbitration is a contract; and the 
jinrtics thereto mii-t not only have a 
general legal capacity to i out raid, but 
they must also have such power m rela¬ 
tion to the siihjcct-mattcr of the siib- 
mission as will enable them to carry 
into effect any nritcr which could lei 
legally iiiul properly laid upon them by 
the award. Where a party's capacity lo 
contract is restricted, the power of 
inn king a submission is in the s.ome mou- 
Ticr and to tho same exfent limited. An 
exceutor cannot make a reference to 
arbitration with the avowed •jnirpose 
that the terms ,of the Will may be 
modified and arraiigenients made for ihe 
management and distribution of I ho 
estute contrary to the dircction.s of the 
testator. Questions of law including 
questions ns to construction of a Will 
may be validly referred to arbitrator#. 

I^it they cannot add to or nlteig the 
terms of the Will. A Court will not 

• enforce an uward to the detriment of 
persons not parties to the reference. 

One of tho parties to a refercuci may 
take oxijppiioii to The legality the 
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AEBITEATION- concld. . 

* award. Subnii.sMou to an arbitrator dues ' 
not operate a.-, a waiver of an extrinsie 
objection that the award is illegal be¬ 
cause based on an illegal act or subject- 
matter. Stfi D-MdlM (J110.SH V. (iO- 
PAL CaiANDEA GHOSH ... ... 94i 

- 4 -—, Private award 

in excess of reference and contrary to 
law on one point, but <alid as to rest' 
-Invalid portion separable from valid 
—Court if may accept valid portion and 
(.pass a decree on it—Award not enforci- 
ble summarily but operative as con¬ 
tract.] Where the matter has been 
referred to arbilratioii uithout the in- 
ten'ention of the Gourt, under para. 21 
of Sch. If of the Civil Procedure Code. 

/l\o Court ciinnol proceed to file the 
award when any of the grounds men¬ 
tioned in jiar.is. tl and 1.5 of the same 
Schedule is proved. Even when the 
portion of the award open to exception 
IS separable from tlie rest the ('ouit 
cannot proceed to give effect to the por¬ 
tion which is valid in a sninmnry prn- 
ceedingr under para 21 oi Seh. H of the 
Civil Procedure Code. The mere fact ‘ 
however that the award cannot be filed 
will not nfTect the validity of thi.s por¬ 
tion of the invard as a contract between 
the parties. A mistake of law on a legal 
point specifically refeired to the arbi¬ 
trators would not vitiate their aw'ard. 
but a di-eision on a f(ue.stioii of succes¬ 
sion not referred to tliem and patently 
contrary to law cannot be accepted by 
the (.'onit. DIXAHAXDIIU JANA v. 

. CHlNTA.VrONI JANA ... ... 4Tfi 


A.'iSAM LAND \ND ]! EVEN CD UEGUT.A- 
TION (II of 1889), sec. 154,,if bars suit 
for declaration of title and possession by 
co-sharer. I Sec. I.')! of tlie A4^nm Land 
and Eevenuc Kegulafion which provides 
that no Civil (’luirt shall exercise juris¬ 
diction in the distribution of land or 
allotment of revenue on partition i.s no 
bar to an unrecorded co-sharer, who was 
not allowed to intervene in parti¬ 
tion proceeding- before the Tteve- 
nuc authorities, instituting a .suit for a 
declaration of his title to a share of 
the estate and for confirmation of posses¬ 
sion. when the partition nroceedings be¬ 
fore tho Eevonue niithorit ie.s had not yet 
been completed. HAHIRAM DAS v. 
HEAf NATII RARMA ...1068 


ASRIGNETl of rent decree—Decree if satis- 
■ fied bv payment made to and accepted 
by assignee. See Provincial Small 
Cause Cjniits Act. Sih. 11, Art. 41 ... i.'iS 

ASSIGNMENT—Vendor’s lien for unpaid 
purchaso money if assignable. See 
Transfer of x’roperty Act, s. .W (4) (b) ... 889 


Al’TACHMEXT if create, lien or title. 

It is well settled that attachment creates 
no charge or lien upon the attached 
peopertv; it merely prevents private 
f-_^ienBtion. It does not confer anv title 

• (he attaching creilitor. SYED MOHl- 

• TjDDIN V, PIUTHICHANDiAIiCHOU- . 

DllUJjy ... ... ...1159 

•-of money in Court—Pro- 

• Cfidure.* See Civil Procedure Cwde, s. 73 345 


ATTACHMENT-concld. ' 

-;- 7 ";—before judgment-^Plain- 

tilf obtaining 'decree if acquires lien on 
money deposited to have attachment 
withdraw-n. See ProVincial insolvency 
Act, s. 34 ... • ... ... .?.1200 

AlTi'lRNEY—Disciplinary jurisdiction of 
High Court over an attorney—Person 
entitled to inform Court of misconduct 
of its officer—RigKt of such person to 
be heard—Disciplinary action ' when 
} should be taken—Pl^ocedure to be fof- 
lowed by High Court in exercising dis¬ 
ciplinary jurisdiction.] One E, w'hile 
*' still an articled clerk, wrote out a pro¬ 
missory note purporting to be made by 
a purdanashin lady N. M. in favour 
of one N. P. Alter being admitted as 
an attorney of tlio High Court P. drew 
the plaint iii the suit brought by N. 

P. against N. M. for the recovery of 
the amount of the promissory iioto with 
interest. Subsequent to the institution 
of this suit one IC Viroughl a suit against 
1’. for an account of tlie monies de¬ 
posited with him by 1\ on belialf of N. 

M. on account of costs in connection 
with the litigations of N. IM. In (hi.s 
suit tho attorney filed n written state¬ 
ment III which he made statemerits re- 
giirdiiig the loan imdei’ the promissory 
note which nppeared to be in conflict 
witli the statements in the plaint in 
tho aforesaid suit brought by N. P. 
against N. M. At the hearing of the 
rule issued by the High Court on tho 
attorney in the exercise of its discipli¬ 
nary jurisdiction under see. 10 of the 
Letters Put cut, the attorney tiled an 
affidavit of his own in whieh lie gn\o 
an exjiltinution of hi.s eonduet and the 
High (,’oiirt discharged the rule. There¬ 
upon on the application of the Public 
Proseeutor sanction was gran led bv tho 
High Court under sec. ly.'j, Cr. 1^. C., 
for the pmscf'iition of the attorney for 
having made false staleiuciits in his 
affidaiit filed in answer ti* the rule. 

The attoeney applied to the High Court 
for leave to appeal to IDs Majesty in 
Couth il against the order granting 
sanction. Leave was grunted by tho 
High Court, but subsequently, on re¬ 
view, revoked. Held fper Jenkins, C. 

J.—Stei/ben and Chaudhi.ri, JJ., agree¬ 
ing)—That discipliiiai'y action against 
an atli'rney rests on the prineif.'e that 
^the Court deems him an until person 
to net as an attorney, and not bv way 
of piiiiishuient. Tho purpose of an ap¬ 
plication to the Court for the exercise 
of its disciplinary jurisdielion is ' to 
bring to the notice of ^ the (k»urt tho 
misconduct of one of its officers and 
it would bo a fantastic rnlo that would 
debar an aggrieved persoft* gr his re- 
presentative-in-interest frojji tho right 
of application. That anybody is en¬ 
titled to inform tlw Court of tho ‘mis- 
conduct of <fhe* of its officei s and such' per- 
spn is entitled to br»hear(i. That in pro- 
ceediftgs in the exercise of i4s discipli¬ 
nary jurisdiction, tho,High Court should 
diAwell to fbe bXiglish pro¬ 

cedure as far as can be, although there 
is an insupefable obstacle in the way 
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ATTOENiiY-concId, 

, of its adopting that procedure in its 
. entirety. That in this oountry a pjeli- 
minary enquiry before a professional 
body is impussfble, but the _ English 
•procedure suggests the expediency of 
initiating proceedings by a rule or a 
motion on notice calling on the attor¬ 
ney to answer the matter in the affi¬ 
davit or affidavits of the applicant. 
Service should be personal, a copy of 
the Affidavits should be served with the* 
*rulo or notice of motion and the*re- > 
turnable date should allow sufficient 
time for an answer to be put in, -.ordi¬ 
narily ten days being sufficient. After# 
the explanation has been considered, it 
will then be for the Court to deterniine 
whether further proceedings should be 
taken, and it this be detei’inined in the 
affirmative, then it would be right to 
request the Advocate-General or some 
other person or body, as the case may * 
be, to take the necessary steps for that 
purpose. In case these further proceed¬ 
ings are taken, the same rules as to 
service should be observed and thci-e 
should be. as a part of the rule nr no¬ 
tice of motion, a general statqpieiit iif 
the grounds on which the proceedings 
are based. 'I'liul a veritioatioii is a 
matter of groat importance possessing 
the security of being made under the 
sanction of a solemn declaration for 
which the person making it wouli] be 
liable to the penalties attaching to the 
crime of giving false evidence, if the 
declaration were false to his knowledge. 

That even a strong case of siisjueion is 
not enough to justify disciplinary ac¬ 
tion on a siiniiiiiiry proceeding especial¬ 
ly wlicn there is a positive sworn deoiil 
and repudiation of the misconduct ro- 
luited. That when there is an explana¬ 
tion of the transaction involving the 
misconduct alleged, an adverse order 
should not be made on sununary pro¬ 
ceeding unless the attoniey’s story is 
highly incredible. If his affidavit in 
answer ami explanation be Ldse, he can 
be prosecuted for a criminal otrence. 

The High Court discharged the rule on 
the ground that on the materials bi'- 
fore it, it could not be held that the 
attorney’s explanation was demonstra¬ 
tively raise, but having regard to the 
fact' that the matter was properly 
broMght to the notice of the t’onrt, each 

F artv was direcled to bear his own costs.. 

!V.THE MATTER OF AN ATTOHNI^Y 

(S?. B.) ... ... ... ... 

AWARD. See Arbitration Award. 

HATL-BOND—Forfeiture oil failure of ac- • 
ciised to apjfear—Suit by surely against 
third person upon promise to indemni¬ 
fy. Sej fSjirtty ... ... ... 329 

BENAMI qyHANS.lCTION-Criterion-Pur- 
chate by Hindu in the name of Maho- 
njedan mistren—llo j>i:«Mmption of ad- 
vaneemept.l When a Fnndu taluqdar’^ 
having^made libl'rnl provisions f#r a 
MahotiiWan mistress hy whom’he had 
two SODA purchased a bungalow and had 
it registered ki her name. thouglaM) ton- 
tinned to use it as h^s own property: 


BElfAMl TRANSACTION-concId,' 

Held —That in dhe absence of evidence 
of any intention to give the bungalow 
• to her a.s a provision for her or other¬ 
wise beyond the bare hict of the regis¬ 
tration in her naiiie, the purchase was 
to be regarded-as a benanfi traiisacflon. 
Jler po.sses.sion of the title deeds was of 
no importaiico as the deed was made 
out in her name. Beading by way of 
^ benatni is coi^mon to Hindus and Maho- 
iiiedaiis olike and much in use in India, 
it IS quite un-objectionable and has a 
curious rcspiiiblaiice to the doctrine ot 
oiir English law that the trust of tlw 
legal estate results to the man who pays 
the purchiise-money. 'I’he exception ob¬ 
taining in English law by way of ad- 
vaiieement in favour of wife or child 
does not apjily in India, but the rela- 
tioii-'hip Is a circuinstunco whicl# .is 
taken into consideration in determining 
whether the transaction is benami or 
nut. Gopeekrist v. Gungapersaud, G M. 

1. .A. 5;t (18.54), referred to. The cri¬ 
terion, 111 the absem-e of all other re¬ 
levant c-ircuinst,cutes, is to consider 
from what .source the money ci)me.s with 
wliieli Hie iiurchase-inoney is paid. 
Dhurm 0a$ Pandey v. Shama Soondri 
Oibiah, 3 M. 1. 22'.) (1813), referred 

to. AIl SAMM.Cr HI LAS KCNWAK v. 
DE.SK \J HANMiT SINGH (P, C.) ...1207 

ilEN A M I DA K —The view taken in Ram Be- 
hari Sarkar v. Surendra Nath Ghose, 19 
L. .1. 34 (1913) that a benamdar dc'- 
femlaiit in a mortgage suit represents 
the interests of the jiersons beneficially 
entitled, aiiproved. KAN.Al L.AL wJA- • 
LAN V. KASIK L.AL SADHUKHAN ... 361 

BENAiAL Cll.AAIHLR OF COMMERCE, 
agreement to reter dispute to the arbi¬ 
tration oi. if makes applicable the' Rules 
of the,chamber to such arbitration. 

See .Arbitration ... ... ... 820 

BENGAL CIVIL COCRTS ACT. See Civil 
Courts Act. 

BENGAL MEDICAL ACT (VI, B. C., of 
1914), sec. 27 —Rules framed under the 
Act by Local Government, if ultra vires 
- Specific Relief Act (I of 1877), sec. 45 
— Mandamus—Omission of qualified can¬ 
didate’s name from Election Roll — Mis¬ 
take of Returning Officer—Jurisdiction 
of High Court to interfere.! The Beti- 
tionci- was a Licentiate in Medicine and 
Surgery of the Cniversity of Calcutta 
and .IS such was admittedly entitled to bo 
registered uudei-_ -- 4 of llie Bengal 

Medical Act. Tho Petitioner's name 
was oniittcd from the preliminary list* 
of persons i|ualified to vote at tho first 
elei-lions under (he -Act publi«hed by tho 
Returning OHiccr appointed by the 
Local Government. His name was also 
omitted from tho final Election Roll. 

The Petitioner’s application to the Re¬ 
turning Officer to have his name en¬ 
tered was not considered by that officer. 

The Petitioner applied to tho {ligh 
• Court under sec. 45 of the Speq^fic Re¬ 
lief Act for an order compelling the^ 
Retumiif; Officer to include and pub¬ 
lish his name in the final Election 
Roll. Hald-That the High C%urt had 
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BENGAL MEDICAL ACT-concld. * 
no jul•i'^(IictionL to iiitcrL-rp. I n.lpr rule < 

' IG of the rule'! frumed by the Local 
Government under the Bengal Modi-' 
cal Act, the decision of the l.ocal Go- 
ver;unent on any <iuestion that may 
arise ns to the inti'iition. construction 
or applicvition of tlie iiiles sluill be final, 
and uniier sec 2" ot the Act no suit 
or otiii'r legal iiidcce.lings shall lie in 
respect ot aiiv act done J,y tlie exercise , 
of any power eonfeir.'d bv the Act on 
the Local (Jovcinnient or the Council or 
the Hcgistrar. 'I'he act which is re- 
l^*rred to yi sec 27 is not one done by 
the Local (buernincnt, but done in 
exercise of any power conf.uTed by the 

A. t on the Local (bnernment. Per 

niaiidhiiri, ,1.—it is quite clear that 
under sec U,‘l ot the Bengal IMedical Act 
the'I.ocal Government has pow.'r to make 
rules lor the purpose of carrying out the 
Act and the rules trained and publish¬ 
ed were not ultra vires. Per Woodiolfe 
and Co.xe, .1.1 -lAen assuming that the 
lull's Avere ultra vires, the application 
must fail; for it ivas based on the as¬ 
sumption that the rub's were not ultra 
vires but that they were valnl rules 
Avhicb had not been given ellect to in 
one particular bv the B.'lurning (illicer. 
NAltENDItA NA'ni BASU v. II. L. 
STEPMLNSGX ... ... ... li>'J 

BENGAL MI'NIGIPAL AGT (III of 1884, 

B. C.), secs. 321, 322 (4)—“ Dwelling 
house,” what is.) 'I’o “dwell” is “to 
live and occupy for all the ]nirposes of 
life.” A house in which a person o.'cu- 

'■ pied rooms ihough he was abs.'iit oeca- 
sionullv on iluty might bo properly des- 
cl'ibcd as his “dw.'lling hoiis.'” 
Where, hoAvever, all that was found 
was that a,holding was used as a place 
of busine.ss, but the owner used the 
place for r.'sidence while he w'as in a 
slate of unsound mind, it was not his 
" dwelling house ” though there Avas a 
cookshed or coAVshed on the property, 
for there may be a cookshed or a cow¬ 
shed on a property Avdiich i' not a dwel¬ 
ling house, but merely a place of busi¬ 
ness. Ford V. Barnes, .w L. .1. •'). B. 2t 
(188.5) and Riley y. Read. 48 L. .T. Exch. 

4.37; L. B. 4 Exch. Div, IdO (18711), re¬ 
ferred to. Lawson v. Fraser, 8 L. B. 
(Ireland) .">.j (1881). distinguished. 

Sembls; The (irovismus of file proviso 
to siib-scc. 4 to sec. .322 of the Bengal 
Municipal Act have been mad' super¬ 
fluous bv the aiiiendment bv Act IV' of 
1894 (B.‘G.) and Act II of J8:'ii (B. <’.) 

•of .sec. .321. l(Al)ll\ GOBINDV MO- 
jr vm.VK V. KI M M?KHALI MC.M- 
GlBALl'l'Y* ... ... ...1027 

BENGAL BENT BEGOVKBY A(JT (VMI 
of 1865, B. C.) s. 5. See (Jhofa Nagpur 
1.aiidlord and Tenant I’rofednre Act, 

H. 47 ... ... ... ... 200 

■.-- ™.. See 


Kent Eecover\ Act. 

BENGAL SI BVEY .\GT. See .Survey Act. 
Blijl^L filN.ANt’Y AGT (VIII of 1885), s. 
Raiyat at fixed rent, wjio is— 
” Kaimi,” if implies fixity of rent— 
" .Sthayeio” in an under-raiyat’s kafou* 
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BENGAL TENANCY ACT-contd. 

liyat if imports permanent heritable 
grant—Under-raiyati interest, if Herit¬ 
able.! 'The use ot the word “ Kaimi ” im¬ 
ports not fl.vily of rent}- but only periua- 
nence of oceupafion of land. The des-' 
cription of a sub-leaso granted by an 
oerupaney raiyat as “ Sthayee karsha 
kabuliyat ” did not necessarily imply 
that the grantee Avas intended to have 
' a permanent heritable interest—an in- 
^ terest wbii'h the raiyat was not ai'ilho- 
A ris(d to creale by laAv. Tho interest' 
of an Aimb'r-vaiyal is not heritable. 
Arip-Mondal v. Ramratan Mondal, 1. L. 

• E. .31 CiAl. 7.’'.7; s. c. 8 G. W. N. 479 (1906), 
referred to. MJ'IIILU A LI v. KALAI 
KIIALASI ... ... ...1129 


yal. 


s. 4 —Undcr-rai- 


See Liider-rai.>at. 

-- - , s. 11—Eaivat at 

h.xed lent—I’roof of permarieiiey .Such 
r.uyat if may grant leases. See s. 18 ...1127 

-- --, ss. 12, 63, Sch. 

11—Permanent tenure, transfer of—Ten¬ 
ant, transferor or transferee—Tender of 
rent by transferee, coupled with de¬ 
mand o{ statutory receint, if valid ten- 
der-Landlord if may insist on giving 
receipt in another form.j 'I'he tniiisf.'r 
ot a ix'riiiaiieiit li'iiiiiv iimler see 12 of 
(he Ib'iig.il T.uianey Ad is enm)ilele as 
soon as tJi<> (loeiimeiit is registered, and 
a yalid Iraiisler under that seehon 
operates lo disehoige the transteror 
from tho liiibilil.A lo pay rent which 
thereupon pii'ses |o the transferee. As 
a loiisequente the Iraiisferee becomes by 
ojK ration of law the tenant of the 
tenure, ami tin' lransfi>ror ceases to be 
lh(« lenant. tboiigli he is not tlieri'by 
necessarily nbsol\eil from liability un¬ 
der lb.' ti'inis of ihe contract belAie.'ii 
hull and tli.' landi'iid. Such a fraiis- 
feiee Avhen bi' tenders r.'nt as tenant is 
enritle.l iiniler s.'.', (i.3, Bengal Tenancy 
Ad, to claim a ri'ceipl Aiilli his name 
tli.'reoii as I bat ot I bo t.'iiant. Where 
the laiidlor^l iipoii (he Iransf.'ree’s di’- 
nianiling it reliis.*.! lo grant such a re- 
eeiiil ami proposed lo grant another des¬ 
cribing Ihe original tenant as still the 
lenant of the l.'iiurG anil the transferee 
as merely the person in nceupatioii 
th.'ri'of- Hold— 'That (here was a valid 
temli'i' wrongly refused by the landlord. 

tender is not vitiated heeaiise il re¬ 
ceipt is asked. A tenant who lenders 
rent amMi a request for a receipt in (t-ho 
statiilorv form, does not seek to impose 
on the laiiilloi'd any condition on which 
lie is not I'lititb'd to insist, ami when'* 
the landlord refuses to gi\-;> such a re¬ 
ceipt and offers to grant a receipt in a 
ioriii Avhifli would compromise the posi¬ 
tion of the transferee, fhere‘iJi ^an im¬ 
proper refusal of a vali.L fender. 
EGB CTIANI) GHOSE v. NAlWlNDRA 
KBl.'^HNA GIJOSE e 

* * -. *• 18—Raiyat at 

fixed rent—Proof of permanency—Such 
raiyat if* may grant leasesr-Sub-fesMe if 
may apply for deposit ounder cec. 170 
(3).t •Where a raiyati ledso explieirly 
stated (hat it wgs granted upon a rent 
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BENGAL TENANCY ACT—contd. 

* of lie. 5 a year, that tl^p tenant wguld 
• enjoy the land from generation to gene¬ 
ration and that^^he landlord would not 
.claim more rent than what was settled, 
the lessee was a raiyat at a fixed rate 
of rent and his interest was under jjpe. 

18 of the Bengal, 'renanoy Act, subject 
to the same provision.s with respect to 
the transfer of and succession to the 
holiMug as that of a peiniunent tenure- • 
• holdei; under sec. U*. The term “ tr^ns- \ 
fer ” as used in sec. 11 or sec. 18 o'f the 
Bcugol Tenancy Act includes a lease. 

The provisions of sec. 8.j of the Act are , 
subject to those of sec. 18 and the form¬ 
er section has no ai>plici\lion where ••ec. 

18 aijplies. Where a niiyat at a fi.\ed 
rate of rent granted a makurari mau- 
rasi sul)-leas(> in favour of certain per¬ 
sons, and the latter in order to save the 
holding from sale in execution of a* 
rent decree obtained against the raiyat 
applied to deposit the decretal amount 
under sec. 170 .11), of the Bengal Ten 
anev ,\et: Held —That they were en¬ 
titled to do so. n.vin AfonoN taj. v. 
ATTL KJtlSnXA BOSE ...^ ...1127 

-- , $. 20* Haiyat, 

giving homestead poitioii of his holding 
in snb-lcaso to .settled raiyat of an¬ 
other village -Sub-lessee il uii(lei--i .,1 .-.li 
or has occupancy right. See s. 182 011 

-—-, s. 22 (2)—Acqui¬ 
sition' of occupancy right by landlord— 
Holding if ceases to exist—Occupancy 
holding and occupancy right, distinc¬ 
tion between. I The PItunlill' who was 
an ocouiiaiiey raiyat siibseipieiilly iiur- 
chased the superior tenure. Thereafter 
A, who was an uiuler-raiyal on the hold¬ 
ing. transferred his interest in the land 
to B. 'I’ho I’laintill’s suit was for eject¬ 
ing B. Held —Tliat the effeet of the 
purchase by the I’luiiititf which must be 
determinoil with refcreiwe to sec. 22 (2) 
of the Bengal Tenancy Act was to vest 
the. holding in the fiiirchnser siibjeel 
to the limitation that I In'# occupancy 
right ceased to exist and not ihat the 
holding itself ceased to e.xist and A coii- 
tiniieil to be an iinder-raiyat under Iho 
purchaser. 'I’liat a coiupariseii of Iho 
phraseology of siib-see (2) with (hat of 
Kub-.sec. (1) of see. 22 shows that iii sub- 
sec. (1) a distiiK'tion is made between 
*'ocApancy hohling ” and “occupancy^ 
right,and when the oiciipancy rigl[t ’ 
ceases to exist, it does not folhiw^^that , 
tho holding also vanisJies, AKIIII. 
ilKANDRA UISVVA« v. HASAN ALT 
EADAGAR ... ... ... 24^ 

, s. 29— Kabullynt, 
construction of— iroiat, allowance of, for 
a term, tfis end of which full rent 
payablee-Suit for full rent at the end of 
the ternif if suit for enhancement.! Tn 
a-kabuliyaj, dateiL 1st of Baisakh 129.1, 
eKocuted in respecr 4^^eadi sarasari ^ 
jote whioh wa.s to have efleot for three 
yeare, the amounc of rent was litafi'tl to 
be Rs. ]» odd, hut it was provided that a 
hajat (dediictioa) of Ra. 10-8-4} jmiidas 
was to be altowed till the end*W^he 
term, but tliat on th* expiry of the 
term, the full jama of Rs. 19 odd wa.s to 


BENGAL TENANCY'ACT-contd, 

' be paid. The landlord sued iijion the 
• kabuliyat to lecover arrears of rent lor 
the year 129!) onwaiil at U.s. 19 odd. Tho 
temint did not set up any ease thal.tho 
document was never intended to be act¬ 
ed upon, and nothing in regard to con¬ 
duct amongst themserves was placed by 
the parlies tor deterniiwition before tho 
Court. Held, ujion a construction of the 
■ • kabuliyat, thSt the suit was not for on- 
hancoinent and that sec. 29 of the Ben¬ 
gal Tenancy Act was no bar to recoverv 
by tho landlord at the rate elaiiiietk 
ROMES CHAN ORA BISWA’S v. GO- 
LAM NABl I'AKIR ... ... 807 

-——-, s. 29—Class of 

agreements in kahuliyats not affected 
by the section.) An agreement ciiiboilied 
III a kabuliyat to i>ay a certain aratfnlit 
of rent agreed upon by the jiarties in 
settleineiil of a bonS fide dispute regard¬ 
ing the rate of rent and to avoid fur¬ 
ther litigation IS not an agreement in 
Molation of the terms of sec. 29 of the 
Bengal Teniuicv Ad. BATA MONUAL 
V. MA1JAR.ua AIANINDRA CHAN- 
DI.'A NANDI ... ... ... 921 

■ , ss. 30, 188— 

Mi( baits, joint—Suit for enhancement of 
rent if may be brought by one shebaiL 
alone—Joint trustees—Consent of co¬ 
trustee if authorises suit by some only— 
Authority to sue, necessity to prove— 
Joint landlords, slubaits if.) .loint 
shebaits are. in some respects, joint 
trustees. A\ licre one of two shebaitj of 
an ulo) .sued a tenant holding debutter 
land for cnhnnceinenl of rent iiiid^ 
sec. ;J0. Bengal Tenancy .\ct, iiiaking the 
other shebait a co-tiiistcc. and alleging 
that the .latter hud (eased to reside in 
tho village and was no longer interest¬ 
ed in the ijiaiingeincrit of the endowed 
jiroperty, and the D(»feiidant shebait 
(lied a written .statement in which she 
stated that she had no longer any coii- 
iK'ctioii with the endowment and diil not 
object to enhanccnienl of rent at tho 
Plamtifl’s instance Held —That tho 
Plaintiff and tho Shebait Defendant were 
joint landlords within the mean¬ 
ing of see. 188. Bengal 'I'enancy Act, 
ami the right to institute the suit vc.sfed 
jointly 111 them a.s shebaits. Jagad- 
indra Nath Roy v. Hemanta Kumari 
Debt, 8 C. W. N. 809: s. c. 1. L. R. .92 
Cal. 129 (1904). followed. That to suc¬ 
ceed in iho suit both shebaits should 
hii\e joined us Plaintiffs, or Plaintiff, 
should liavo made out a case that he 
was authorised by bis . co-shebait to 
maintain the suit on her beRalf. That 
no foundation af 01 ' a case of agency had 
been l.-vid in this ease. That renuncia¬ 
tion by the Defendant shebait of her 
Tights' as co-shebait in a manner kiiow’ii 
to law should have been proved to'iiisti- 
fy the PlaiiitifY suing alone. ABDCL 
GOVITR MANUAL v. I'MAKANTA 
.PANDIT ... ... • ...,«2(J0 

---^ ,, 40—Compe-? ■ 

tence of ^Revenue Court where tenant 
not occupancy raiyat and rentenot pro- 
duco rent—Civil Court if may question • 
its cdmpetenee on such g^oiAid. J,TUe • 
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exercise of juris»l'iiii>ii by a Ueveiuie 
Court under sec. 4U ol the Ueiigal ieu- 
ancy Act presupposes iliat I ho raiyat is 
an(^ occupuiicy raiyat and the rent is 
payable in T(ind as mclicated in that 
section, viad (hvil Couits can consider 
tht' competence ot* the Iteveiiiio Court lu 
commutation pibceedinBs, where a suit 
is broiiKht for recovery ,of arrears of 
rent as determined by tho.so prowed- 
ings. Kah Krishna Biswas v. Ram 

Chandra Baidya, ‘‘‘‘P"?'*™;,S' 

'JV N 8;!3 (lilla). followed. Ut ntj.'S. 
MOHAN OANOOl’ADllVA v. Sl'KU- 
MAR ins 

s. 40— Comniuta- 


I‘age 


825 


tion order by ReNcnue Lourt /I 
truil of tenant’s status in tivil Court 
—Jurisdiction of Revenue ( oui ts-(Ques¬ 
tion as to amount annually iiaybk*. 
See s. 153 ... 

-. s. 49, if applic’s 

in suit for ejeitment of under-raiyat. 
See I nder-raiyati holding ... 

s. 50 (2)-Slight 


43 


variations in the rent’paid witn correv 
ponding variations in area—Presump 
tion of permanency, if arises.] V\heio 
a raivat jiroved that for over ‘J1 veais. 
that IS to say, from 1S82 he Imd been 
uavina tlie same rent tor the holding: 
Held--Thaf the presiimpt mn 
under sec. .'M) (’21 of the Bengal len- 
auev Act that he had held the laud at 
a uniform rate of rent from the tune 
of dhe JVrmnneiit Selllemenl was not 
rebutted b> the landlord proMi.g slight 
Lrmtion in the rents paid between 1804 
and 1878, which was suthcieatl.i iv 
plained by a very "t’*”'i' 
in" variation in the area. Huronath i. 
Amir, 1 W. R. 2.30 (1842) and A^undloll 
V Hills 4 W R.; Act N Rulings, p. .1.1 

n8b“ relied on. Bisscssur v. Wooma- 

ihurn, 7 W. R. G n8(!7)_and GoPf' 
dul V. Nobbo Kishen, •> VV . R., Act X 
Ifnlings. p. 83 (18li(i). reterrest to. W. 
M GRANT V. IIAR SAHAY SINOK ... 

s. 52-Re rinaiient 


117 


tenure granted bv lessee in ‘'ln"deTbai.s 

-Condition that rent wi i 

case of diluvum, if valid. See buruar 

ss. 61, 62, Sch. 


51G 


III Art 2 (a)—Rent payable partly in 
lash Tnd partly in kind and in Heu of 
iXr rfixed sum-Deposit by tenant- 

* Amount deposited less than 

—Suit by landlord to recover rent ‘■imi¬ 
tation.! The provisions of secs 61 and 

a whole, support the view that the 
Dcriod of linniation prescribed m Art. 

Dd (a), of Sch- ,1*1 

Tenancy Act is applicable to a suit for 
rent wherever rent has been deposited 
uTiter ^trei, even though the allega- 

• ^OD oi the tenant that what he had 

JCsifed was the full amount duo at t^he- 
-®e, may ultimately prove J"; 

correct. Srldhur Roy v- *nd 

1 L R. 15 ( al. 166 (1887) ami 
I Sat?'Proiad* Garua v. Monmotha Nath 
Ka^ 18 G. V, N. 84 (1913), considered. 


, • Page 
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No,, deposit cjiji bo made of rent in 
kind under sec. 61 of the Bengal Ten¬ 
ancy Act. But where,pthe parties have 
agreed that upon failure to deliver the, 
rent payable in'kind a fixed sum is to 
boi paid ill lieu thereof the entire rent 
j.s ,jjayable in cash a^d sec. 61 is ap¬ 
plicable to such a Case. Afer Moroie 
m v. Prosunna Kumar Ghosh, 12 C. L. J. 

0.19: s. e. 15 C. \V. N, 249 (1910), referred 
. to„ SASIBHUTAN* i)EV v. DMA 
KANTA DEY ... ... ..11*3 

--, $. 63—Tender of 

'' rent by transfereo of permanent tenure, 
coupled with demand of statutory re¬ 
ceipt, if valid tender-Landlord if may 
insist on giving receipt in another form. 

See s. 12 ... ... ... ••• 112 

— -, 8. 65, principle 

> underlying, if applies to Rutni Regula¬ 
tion. See Rntni Regulation, s.s. 11, 15, 

17 . 1001 

-, s, 85—linder- 

raiyat, permanent lease by, if valid- 
Siiit by lessee to recover possession 
from lejj'.or. See I.nder-raiyat ...1110 

- —, s. 85—Stranger 

imrehasing raiyati holding ut sale for 
arrears of rent if may eject under-raiyat 
without annulling his interest. See Vii- 
der-ruiyat ... ... ...1077 

--, 8. 85 (2)—Rerma- 

iieiit niider-ruiyati lease, regisl'ered— 
Landlord of occupaiiey holding purchas¬ 
ing holding if bound to annul it ns in- 
eiiinbrariee or protected interest. See s. 


-, ss. 86 (6), 88— 

Surrender of holding without the con¬ 
sent of mortgagee of portion of hold¬ 
ing—Suit to eject mortgagee after settle¬ 
ment of remaining land with another— 
Subdivision of cholding.J The provision 
of sec. 86 (6) of the Bengal Tenancy Act 
embodies w-ilhin certain bounds the 
principle that the lessee has no power 
to effect by surrender anything he could 
not do by assigiiTnent lo a third person. 
Walter v. Yalden, [1902] L. R. 3 K. B. 

301. referred to. A surrender of a 
raiyati holding by the raiyat, without 
the consent of a u.sufrueluary mort¬ 
gagee of a poition of the holding, does 
not entitle the landlord to ejeeP the 
mortgagee, and where the landlord after 
.sTieh surrender himself settled the crest 
of the land with another, the .subdivi¬ 
sion of the holding was effected by the 
landlord and so did not offend against 
sec. 88. RAOHUNATH SWs'OH v. MR. 
WILLIAM COX ... ... ... 268 


-, 8. S7/* If^exhaui- 

five—Abandonment by tenan^ Sec. 87 
of the Bengal Tenancy Act i# not ex¬ 
haustive and i he landlord may proceed 
by .suit if heffclfn* prove that the facta 
and circumstances of* the case lead to 
an Inference of abandonment. MATOOK- 
DTIART SHEKEL v. JUODIP NARAIN 
Sl^ajt ... • ^ , ..." ...1319 


6. 106 


f, 102 (j), See 
... ... Oil 
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--;-•-. 8. 1Q3A, jf pre-, 

• eludes euquiry as to correctness en¬ 
try iu record-of-righAs. See s. 105 ... 35 

--•-^-, 8.. 103B—Pre¬ 
sumption under, rebuttal ol. See 
s. lllA ... ... ... . .Itl7 

-1.^ s. 104H—Suit* 

for declaration of occupancy right after 
final pflblical ion of record-ot-rights — 
liiiditation. See s. lllA ... ...y)]7 

----8. 105—Record- 

of-rights—Applicability of—Sec. 103A, if 
precludes enquiry as to correctness -f 
entry.) Where on an application by a 
Iniulkmi nmler sec. 10.5 of the liengal 
Tenancy Act for ^etflcraent ot fair rent 
wherein he claimed enhancenient 
againsl a tenant who was wrongly en¬ 
tered in the record as korfa, and the 
purpose of whose Icnaiicy was descrjlj- ' 
cd as residenlial, the special Judge en¬ 
hanced the lent: Held, that the deci¬ 
sion of tlic Special Judge was without 
jurisdiction inasmuch as the' tenancy 
was not governed by the liengal Ten¬ 
ancy Act and the* tenant wa.s, not 
estopped from raising this plea. The 
piovisioij of sc'c. 103A of the 'J’enancy Act 
that the publication of the tecord-of- 
rights shall be cciiicliisiic evidence that 
it has bec‘ii did.' made under the t'haji- 
ter does not preclude a t'oiirt from en¬ 
quiring as to the eorreetness of the rc>- 
sultaiit entry; it only precludes the Court 
from going into the* question whether 
the tiroccdure under the Cliapter has 
been followed ll.^MDAS Ml KBRJ Kl'l 
V. Hll’llODAS I'Al, (TlOrmiEHY ... 35 

-- -, s. 105—Enhance¬ 
ment of rent—Second appeal if lies 
against decision of Special Judge.) A 
second appeal lies to tbe High (lourt 
against the judgment of the Special 
Judge uHirming a decision iff the Assist¬ 
ant Settlc-raeiit (tflicer allowing cii- 
hnncenleat of reni in a c-ase brought by 
the landlord uncler .sc>c. 105, Benf^al Ten¬ 
ancy Act, in whicli the decision depend¬ 
ed upon whether the' raiynt was an 
occupancy raiyat only nr a raiyat at 
fixed rates, the question being one as to 
the incideuts of the tenancy. Prithi- 
chand Lai Choudhury v. Basarat All, 

13 C. N. 1119: s. c. 1. L. R. 37 Cal. 

30 (1909) and Bisheshur Ray v. Rajen- 
dra l^mar, 18 C, VV. N. 949 (1914), • 
follow^. AKIIAK Aid KHAN v. 

SYED ABBAS ... ... ...1328 

• 

-, 8*. 105, 106, 109— 

Landlord’s application for settlement 
of fair rent—Tenants not allowed to 
prove land Btkneraj or held at fixed 
rent—Settlement of fair rent if pre¬ 
cludes tuit*TO declare land lakheraj or 
held at fixed rent—0«iitsion to suo un¬ 
der 106, if bars * atm in Civil « 

Court.) Thff deeisiuH of a SelHeinent 
Dfficer ill a proceeding initiated by th^ 
landlord under sec. 105 of I he Bengal 
Tenancy Act (heioro an*eiidmeut 4>3i 
Act T, B. C., of iW7) a.s to what is*fair 
and equitable rent ia no har to n suit 
by the tenants for a declaration that 


BENGAL TENANCY ^CT-contd. '' 

•tho lands in respecl of which the rcnls 
hayo been settled wore lakheraj or 
were held at fixed rents. Sec. 109 of the 
Act would be no bur to such suits as 
it wa.s not competent to the* Bevenue* 
Officer "in a iiroceeding under se^. 105 
to go behind the finally published re- 
cord-oLriglil s. The fact t^at the ten¬ 
ants did not institute suits under sec. 

• •IfW, did not iloprAc them of their right 
to sue in the Civil Court. SASill BllC- 
SAN flAZKA V. SHEIKH ESHABAR. 
ALl NAi^JR ... ... 63^ 

-- s. 10SA—Settle¬ 
ment of Jungle and waste land for re¬ 
clamation—Co-sharer landlord manag¬ 
ing estate—Occupation and reclamation 
by lessee acquiesced in by all the co¬ 
sharers—Subsequent refusal by same * 
after partition to accept lessee as ten¬ 
ant in respect of their particular shares 
—Status acquired by lessee—Lessee if 
entitled to have fair rent assessed.) The 
I'liiiiitift sued (o huie fair rent .settled 
in respect of land held by liini. The 
, land in suit was originally included in 
a village winch lieloiigeil to one B and 
his co-sliarei’'., and was partly jungle 
and jiartly waste. B took jins^essjon of 
Die laiiil without any protest by Ins 
co-harer:- and in the ordinary course 
of management of the estate 'cttled the 
laud with (ho I’laintiff. Suti^equently 
there was a xiartition amruigst the co- 
shai'cr', and some of (hem aeeeiitcd 
rent tiom the Plaint ill' while two of 
(hem refu..ed to do so ,'so far as thr^ 
laud,., allotted fo their shares were coii- 
ceriieil, rheve was no Miggesliim that 
the Plaintifl came into occiiiiation of 
the land ugwiiist the will ot (he co- 
.shareis of ,l{. who*oii (he other hand 
aci(uieseed» in tlie ociiipatioii by tbe 
Plaintill an<l in the reclamation of the 
land by her at considerable cost for a 
inimber of \ear.s. Held —That the posi¬ 
tion of the Plaintiff was not worse than 
what it would have been if he had in 
good faith accejited settlement from a 
trespa-sor in actual occupation of the 
land in which event even he would have 
attained the status of a raiyat. Tliat. 
the Plaintill was entitled to have fair 
renI assessed in resiiect of the land held 
bv him. Watson v. Ram Chund, I. L. 
n. 18 CnJ. 10 (1890). Binod Lai v. Kalu, 

I. L. R. 20 Cal. 708 <18931 and Radha 
Proshad v. Esup, I. L. K. 7 Cal. 4M. 
(1881), referred to. DAKHV^.ANI DASSI 
V. MONO BAI T ... ... . . 407* 

S. 106, fteilure to 
lake proceedings.under, if bars juris¬ 
diction of Civil Court. See s. 105 ... 636 

See also .SA.'^T BHVSAN IIAZRA v. 
ASWINl KCMAR SAMANTA 6.17 

See also SASf BHl’SAN llAZRA v. 
DINAMOA'EE HASEE ... ... 638 

--, s. 106—Person 

oift of possession claiming land reaord- 
ed as nml ^ be lakhiraj. if may sue 
under sec. fD6 —Recovery of possession, 
if may be given in such suit—Dwlara- 
tion of right when out of possession, .if 
proper.] 'A person who is not in pos- 
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BENGAL TENANCY ACT-contd. 

session of land 'vhich is claimed as rent'i 
free at the date of Gie record-of-riKhts 
cannot have tlie mere question of his 
title to hold the laud rent-free tried in a 
^ 8uit nnde'F sec. lOti of the Bengal Ten- 
any Act/ Padmalav v. Lakhi Rani, 12 
C. V/. N. 8 (l‘J07), Kali Sundarf Debya 
V. Girija Sankar Sanyal, 15 C. W. N. 

974 (1911) rfiid Ram Chandra v. Nanda 
Nandanananda Gossf^n, 18 C. W. N- < 
938: s. c. 19 C. I,. J. 197 (1913), referred 
to. A Plaint lit cannot .sue for posses¬ 
sion under sec. 108 of the Bengal Ten- 

e ancy Act- Nor, it he is out of posses¬ 
sion at the (lute of the suit, can ho be 
given a declaration of hi.s right to. get 
possession He can otitain complete re¬ 
medy only in a suit in the Civil Court. 
Nilrfiani Kumar v. Kedar Nath Ghosh, 

. -17 C. W. N. 750 (1913), followed. The 
words " or ay, to any other matter ” in 
■sec. 106 must have reference to the 
matters indicated in sc-c. 102. PUAN 
KRISHNA SAHA v. TRAILAKIIA'A 
NATH CHOUDH CRT ... ...911 

-—-, I. 109. See s. 

106 ... ... ... ... 636 

-, $. 109A, when 

bars an appeal — Question of jurisdic¬ 
tion.] Sec. 109A of the Tenancy .-V< t is 
no bar to an appeal in a case of settle¬ 
ment of rent in which a <|uestioTi of 
jurisdiction is definitelv raised. R.\M- 
P\S Mi;KER.ri:£ v. BIPR0DA.S PAL 
CHOUDHEItY 3.5 

-, s. 109B, scope of 

onquiry under.) The enquiry under siib- 
sec. (1,‘ of sec. 109B IS obviously con- 
teinplatcd m a case where, the agreement 
or compromise has boon made foi the 
purpose of settling a disppj^e, iianielv, a 
dispute which thj Revenue Ofheor 
would be called upon to ddt;i<lo on I ho 
merits but for the agreement or com¬ 
promise. Sec. 109B clearly does not 
apply to a case, whero the con¬ 
tract between the parties wa.s made 
several years before the settlement 
proceedings. BA'I'.A MON P AT. v. 
MAHARAJA MANINPRA CIIANPEA 
NANPI ... ... ... ...321 


-. s. Ill-—Suit for 

alteration of rent brought within 3 
months of final publication of record-of- 
rights, if should be dismissed or stayed.] 

A suit for alteration of rent in.stituted 
within throe months of the final pub¬ 
lication of the record-of-rights should 
not be dismissed altogether but should 
be stayed until the expiry of this 
jieriud. On appe.al from a decision of i 
the lo^er Appellate Court dismissing 
such a suit, the three months having 
expired long ago, the High Court 
directed a trial of the suit on the merits 
d« novo, the Appellant being directed to 
pay the co.sts of the low'er Appellate 
Coart and of the Ifigh Court. Ram 
Varayan v. Lachmi Narayan, 17 C. L. 

J. il39; s. c. 17 C. W N. 408 (1911), 
followed. MTJSSTl'. IIIRA KOER v. 
lACHMANGOPE ... I-.. ...im 


■- 0 -, ts. HtA, 104H, 

• 103B—^Ocfupaney right, suit«for de* 
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claration of, after final publication of 
r recoiM-of-rights—Limitation—Presu up- 
tion as to correctness of record, rebut¬ 
ting of.] The Inaintiff brought ^ his 
suit for a declaration that he was an 
occiipancy-raiyat of the land in suit. 

‘ The suit was brought more than six 
L months from the nnal publication of 
the record-of-rights. The holding was 
of an extent of 203 bighas andfthe ten¬ 
ancy in its inception w’as created ,• for 
« cuilivnting purposes. All the tenants 
on the land were bhagehasis under the 
Plaintiff who and his predecessors had 
been recorded as raiyats in former 
settlements. Held —^Thnt the Plaintiff 
and his predecesbors having held the 
land for more than 12 years had a right 
of occupancy in the land. That the 
presumption created by sec. 103B of the 
Bengal Tenancy .Act w'as rebutted. That 
the suit came within the proviso to 
sec. lllA and not under sec. 10411 and 
was not barred by limitation. KliME- 
DA PROSCNNA BHI IYA v. THE SE¬ 
CRETARY OP STATE POR INDIA IN 
COUNCIL ... ... ...1017 

-•-, 143 (2)-,\p- 

plicatioii of the Civil Proccduro ('ode to 
suits between landlord and tenant. See 
s. 153 ... ... ... ... 359 

- , S. 144— Grant of 

forest rights—Suit for rent by grantor 

if may be eiitertnined by Small Cause 

Court. See Provincial Small Cause 
Courts .Act. Sch. 11, cl. (8) ... ... 415 

-- s. 148 (h)-Hent 

decree—Acceptance of decretal amount 
by assignee in e.vecution if satibfie.s de¬ 
cree. See Provincial ^^mall Cause Courts 
Act, Sch. 11, Art. 41 ... ... 458 

- , I. 153—Explana¬ 
tion—Rent sale—Purchase by decree- 
holder—Judgment-debtor’s application 
to set aside on ground of fraudulent 
suppression of notices—Dismissal on 
ground that ease not brought within 
sec. 18 Limitation Act, if appealable.) 
Where more than 30 dayjj after a sale 
in execution of a decree pa.bsed in a 
suit for recovery of rent, in which the 
aniount claimed did not exceed fifty 
rupees, an application was made to set 
it aside on the ground that no proceR.ses 
of attachment or proclamatiiyi were 
served upon the properties, and tliat the 

. decree-holder fraudulently and in collu¬ 
sion with the peon got all the processes 
eupprcb.sed and having thus brought 
about the sale purchased tho propierty 
himself, but the Munsif refused to set 
aside the sale on the ground that there 
was no such fraudulent concealment as 
to brin^ the case withftiesec. 18 of the 
Limitation Act, Held per Curiam.— That 
this was not a finding upAi a question 
as to the irregularity of the proceed¬ 
ings in npWi ^ing or conducting the 
sale within the manning of .the explana¬ 
tion, to sec. 1.5.3 of the Bengal Tenancy 
Act, and an appeal lay from the Mun- 
si^s decision unde# the EuII Bench 
VuKhg in Kali MunddI r. Ramiarbee- 
war Chgkrahiitty, I. L. R. .12 Cal. 857; 

8. c. 8 c, W. N. 721 (1905). Per N. R. 
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• Chattewea, J.—A question,as ta fraud 
■ in publish-iiiK or conducting a sale is not 
covered by the exflanation. Per Mul- 
lik, J.—An irregularity in publishing or 
conducting a sale may b6 accompanied 
with or without fraud. The expianaw 
tion does not exclude from its scope an 
irregularity tainted by fraud. NABTN 
CHANDRA CHOUDIIUBY v. REPIN 
CHANDRA CHOUUHURY.953 


_«---, s. 153—Com# 

mutation order by Revenue Court if 
bars trial of tenant’s status in Civil 
Court—Jurisdiction of Revenue Courts— • 
Question as to amount annually pay* 
able.) Where the landlord sued to re¬ 
cover rent at an annual rate of Rs. 30, 
the price stated in the. tenant’s kabu- 
iiyat of the paddy payable by the ten¬ 
ant as rent, and the latter on the , 
strength of a commutation order made 
under sec. 40 of the Bengal Tenancy Act 
alleged that the rent wa.s recoverable 
at the rate of Ils. 13-6-6 a year, Held 
—That the decision of the lower .4^ 
pellate Court upholding the tenant’s 
plea was a decision on a question vf the 
amount of rent annually payable within 
SIS'. 1.V1 of the Bengal Tenancy Act. 
Apurba Krishna Roy v. Ashutosh Dutt, 

9 ti. W. N. 123 (1904), approved. A pro¬ 
ceeding under sec. 40 is founded on the 
assumption that the tenant whose rent 
is sought to be commuted is an occu¬ 
pancy raiyat. A dispute a,s to the 
status of the tenant cannot be finally 
decided by the Revenue Court in such 
a proceeding so as to make such deci¬ 
sion conclusive between the parties in 
the Civil Court. The temant being 
found in this case to be an nnder-raiyat. 
Held— That the order under sec. 40 
made by the Revenue Court was without 
jurisdiction. Lalla Saligram Singh v. 
Mohunt Ramgir, .3 (-’. W. 2^. 311 (1897). 
distinguished. KALI KRISHNA BIS¬ 
WAS v, RAM CHANDRA BAIDYA ... 823 


---. ss. 153, *143, »ub- 

sec. (2)—Appeal against dismissal of 
suit for recovery of arrears of rent for 
lets than Ri. 100, ex parte decree in— 
Order refusing application for rehear¬ 
ing of appeal, if appealable—Suit, mean¬ 
ing of, if includes appeal—Application 
for re-hearing of appeal, if an applica¬ 
tion irRthe suit—Civil Procedure Code, 
application of, to suits between land-, 
lord and tenant.) A suit for recovery of 
arrears of rent for less than Rs. 100 
wi^ dismissed on the merits. The 
Plaintiff's appeal against this decree 
was decreed ex qiarte. The Respondent’s 
application under Or. 41, r. 21, C. P. C., 
to have the apsecd re-heard in his pre¬ 
sence baamg been refused an appeal 
was preferred against this order to the 
High Court: Held —^That sec. 153 of the 
Bengal Tenancy AcfPwaa^bar to the 
appml. 'I’he term '• suil’^ niclndes the 
appellate stage, and* an application in 
re-near th% appeal is gl^rly an appli¬ 
cation in ^he sni(« SitiPem. (2) of 
143 of the Bengal Tenancy Act, wlncll 
makes Or. 43, r. 1. cl. ^1), C. P. C.. 
appucable to suits between luidlord and 


. . Pope 
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• tenant, makes it applicable subject to 
tl|6 operation of the restrictive provi¬ 
sion of sec. 153 of the Bengal 'renancy 
Act, and the absence of the restrictive 
word.s “in a case open to appeal” from 
cl. (t> doe.9 not give the right of ap¬ 
peal. ClIAMKD SHEIKH v. NABA 
GOPAL GHOSH ... • ... ... 359 


—-- 5 -. t. 153A—Ex parte 

• decree or rent, application to set aside 
—Tenant when bound to deposit rent 
admitted—Tenant alleging land in suit 
only part of holding bearing .another 
jama— Application made out of time, 
entertained by Court without adjudica¬ 
tion of question of limitation—Revi¬ 
sion by High Court—Civil Procedure 
Code (Act V of 1908), sec. 115.] The 
admission contemplated in sec. 1.53A eff 
the Bengal Tenancy Act is an admis¬ 
sion that rent is due in respect of the 
holding 'for which the suit has been 
instituted. Where the tenant Defen¬ 
dant alleged that the land mentioned in 
the plaint us constituting a holding of 
a jama of Rs. 3-10 was in fact a part 
of a bolding bearing an annual jama of 
Rs. 7-12, Held—That there was no nd- 
mi.ssioti of liability to pay rent in res¬ 
pect of fho holding in suit but in res¬ 

pect of a different holding and sec. 1.53A 
did not apply. TARA SANKAR GHOSH 
V. BASiHUDDI ... ... ...970 

-, g. 159—See s. 

161 ... ... ... -1077 

- , s. 159, status of 

purchaser in .sale under. See Putni ... 18 

- , a. 160. See a. * 

161 .412 




I. 161—Incum¬ 
brance, meaning and annulment of. See 
Putni * ••• ••• 18 


s. 161—Stranger 
purchasing raiyati holding at tale for 
arrears of rent, if may eject underi 
raiyat without annulling his interest] 

J’he interest of the under-raiyat is an 
'* incumln-ance ” within the meaning of 
sec. 161 of the Bengal Tenancy Act 
which a stranger purchasing at a sale 
for arrears of rent is bound to annul 
according to the procedure laid down 
in sec. 167 of (he Bengal Tenancy Act, 
anil where this procedure has not been 
followed the purchaser is not entitled 
eject the under-raiyat. JANAKI- 


vTA'i'Ti TTnpr. 


niJAIlH ASiTKr DAST 1077 


SS. 161, 167-“ In¬ 
cumbrance," portion of putni tenure 
purchased from tenant, if—Sale of 
tenure in execution of ren,t-docroo 

against registered tenant—Purchaser if 
must annul transferee’s interest.] Jen¬ 
kins, C. J. (agreeing with N. R. Chatter- 
jea, J.):—’I'hif interest of an un-regis;^ 
tered purchaser of a portion of a putni 
tenure is not an '' incumbranc^ 

wwthin the meaning of sec. 161 o* the 
Bengal Tenancy Act and need Mt ^ 
annulled ni^der see. 167 of the Act by 
the purchaser of the tenure at a sale in 
execution of a rent-decree oWamed 
agsdnst 4he registered tenant.. (Uiandw 
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Sahai v. Kali ProsunVia Chakerbutty, T. i 
L. K. 23 1,'ai. 251 (18!»r)), rt-ferred to. 

Per Mullick, .1 (contra)—.! inirchttAVr 
from a rHKi'-G'rod toiiaiif i> in tlie poM- 
fiou of a vub-teiiaiit and ih an 

jncuinbrancer nithm Iho meaniuK of 
sec. nil of th€‘ lieiii;al Tenancy Act. 
ABDI J. J;AH.MA.\' t'HOWJtm RI V. 
AllAIADAR HtAll.MATv ... ...121/ 

-- s. 161—Perma¬ 
nent under-raiyati lease, registered— 
Landlord of occupancy holding pur- 
< chasing holding if bound to annul it as 
incumbrance or protected interest.) An 
nncler-nn^ati lease rcKislcrcd in contra¬ 
vention of sec 85, sub-sec. ^2), of the 
Bengal Tenam v .\ct, is not operative 
against (he su]jerior landlord of the 
■ Occupancy ruiyal. Jarip Khan v. Dorfa 
Bewa, 17 \V. \. all (11)12) and Manik 

Borai % Bani Ch. Mandal, 13 1.. .1. 

619 (1910), releried to. 'J'he landlord of 
the occui)aiie,> hohliiig ])uicliasing that 
holding at a sale lor it-; arrears cannot 
be called upon to annul a ])erniancn( 
under-raiyati lease ciealed without las 
consent as an incunibi,aice within the 
meaning of cl. (a) of sec. 161, of the 
Bengal Tenancy Act. mir is sui h an 
interest a "protected interest^' within 
sec. 161. cl. (c). of the .!<■(, so far as 
tho landlord auetion-piirchaser of (he 
oerupanev holding is coiieerned. .\Sfir 
TOSH .s'lXtlHA V. BA.NO.MALI S\1N412 

-- . s. 167. See s. 

161. 

--^ (. 169, tub-secs. 

r (1) ^c'l, (2). Sch. Ill, Art. 2—Rent sale 
—Surplus sale-proceeds, application by 
decree-holder for, towards discharge of 
subsequent arrears—Limitation, plea gf, 
if may be taken. | I'nder cl. dc) to Rub- 
fioc. (1) of scc. 169 of the Beligal Ten¬ 
ancy Act. the (leeree-holdcr landlord is 
entitled to have the surplii.R sale-pro- 
cecds paid to him in discharge of ar- 
foar.s of rent due from the date of the 
institution of (he suit to the confiriiia- 
tion of the sale, even though on tho 
date of his iipplioation for such pay¬ 
ment, a suit to recover fho.so arrears 
would he timc-barrcd. .\rt. 2 of Sch. 

Ill of tho Bengal Tenancy Act pni- 
vi/les f*)r suits and not for applications 
of this kind. NAKBNDKA LAL KUAN 
V. SAItAT CHANDRA IHI \TTACHAR- 
JEE ... ... ... ... 582 

, s. 170 (3), Hub- 
Icssee uiuler-raiyat at fixed rent, if may 
apply for deposit under. See s. 18 ...1127 

--, 178 (1). (d), 

194—Lease to tenure-holder, containing 
covenant not to excavate tank—Sub¬ 
lease to raiyat, without covenant— 
Excavation of tank by raiyat, found an 
improvement—Suit for damages for 
breach of covenant, who liable—Nominal 
dimMe— Vindictixe damage.] Where a 
lea.se^creatod in favour of certain lenurtf- 
hinlders contained a , coveiiMit by the 
latter not, to excavate a tank, but a 
tank eras ncverlheles.s excavated by a 
laiyat who ha/l taken from the tenure- 


I 
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BENGAL TENANCY ACT—contd. 

holders a sub-lease which did not im- . 
pose Any ihmilar restrictions ‘^on the 
raiyat. Held —That sec. 178, sub-sec. (1), 
cl. (d). ot the Bengal Tenancy Act. 
being controlled by sec. 194, tho tenu're- 
holdors might have eifectively inserted 
'a restrictive covenant against excava¬ 
tion of tanks in the sub-lea.sp granted to 
the raiyat. That for the breach of the 
covenant, the tenure-holders, were 
liable, but not the raiyat between whqm 
'and tlie superior landlord there was 
neither priviry of contract iiov privity 
of estate. That although the tank was 
found to have improved the land, and 
tho Hluintilf thus Mifferetl no damage in 
fuel, ho wa.s entitled at least to nomi¬ 
nal damage (which is not necessarily 
.siiiall damage) in vindication of his 
legal right—the breach of tlie coveriaJit 
not appearing to have been deliberate, 

III which case viiKiidive damage- niiglit 
have been awarded. Mediana v. Comet, 
119001 A. C. 11.1 (116). Whitham v. Ker¬ 
shaw, 16 Q. B. D. 611 at p. 618 (188.5), 
Williams v. Williams, L. R. 9 C I*. 

6.59 (1874), Wigsell v. The Corporation of 
the School for the Indigent and Blind, 

8 <1 B. D. 1.57 (I8S2). Mellor v. Spate- 
man, 1 .Saunders Itfib (1(!.)1) and Patrick 
v. Greenaway, 1 .Souiulers IKib note 
(1796). relerred to. AKIlOY Kl’MAR 
CH VTTLRJEE v. .UvMAN' MOLl.A ...1197 

--- , ss. 182, 20— 

Raiyat, giving homestead portion of his 
holding in sub-lease to settled raiyat 
of another village—Sub-lessee if under- 
raiyat or has occupancy right.) Where 
a raiyat who.se holding con.si.sted partly 
of agricultural and partly of nome- 
stead land lei out the homestead portion 
to a person who held land as a settled 
raiyat under a different landlord in an 
adjoining village. Held —That the in¬ 
cidents of tho sub-lea.-e of the hnrae- 
fitead portion would be governed not by 
the Transfer of l*roperty Act but by 
the Benjcal Tenancy Act. That as scc. 

182 of the Bengal Tenancy Act applied, 
the sub-lessee held the homestead as 
a raivat. KRISHNA KANTA GHOSH 
V. JADE KASYA ... ... ... 614 

-, s. ,183—Tenants 

if may cut and appropriate timber trees 
—thisfom—Reasonableness. See Custom 1188 

-X- — - , 188— See., 188 of 

tho Hengul Tenancy Act doe.s not ap¬ 
ply to joint tenants, and a suit by a 
co-.sharer for abatement of rent *" is 
maintainable. KlJETTJtAMANI DASI 
V. JIBAN KRISHNA KI NDIJ ... 546 

- - -, ‘ ee 188—Joint 

shobaits if joint landlords. ,8ee s. 30 ... 260 

(f 

-,—^ 193 —Grant if 

forest righti.^‘*4jivit for rent by grantor 
if may be entertained by Small Cause 
Cburti See Provincial Small Cause 
Courts Act, Sebv II, cl. (8) ... ... 415 

• '>•- ‘I, 194. See s. 

178 (J) (d) ...1197 
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BENGAL TENANCY ACT—concld. 

•-, Sch. 11—Land- 

lonf if may insist on givingtrecei]it in 
other than statutory form. See s. 12 ... 112 

......-, Sch. Ill, Art. 2 

—Rent sale—Surplus sale pjfoceed.s, ap¬ 
plication by decree-holder tor, towards 
discharge of subsequent arrear.s—Plea of 
limitation if may be taken. See s. li>9 ... 582 

---, Sch. Ill, Art. 2 • 

• (a) —Rent payable partly in cash ^and \ 
partly in kind and in lieu of latter a 
H.ved sum—Deposit by tenant—.-Vmouiit 
deposited less than amount due—Suit^ 
by lundlord to recover rent—Limitation. 

See s. U1 ... ... ... ...1142 

-. Sch. Ill, Art. 2, 

cl. (bi—Jalkar lease, dues payable un¬ 
der, if rent within the meaning of Ben¬ 
gal Tenancy Act—Suit for recovery of« 
such money if governed by special limi¬ 
tation— Interest, rate of, upon arrears 
of such money.) A jalkar does not 
necessarily imply any right to the .soil 
and a suit for the recovery of money 
Iiayable under a lease merely confer¬ 
ring a right of hshiiig and me right to • 
land is goveriKsl by tlie special limita¬ 
tion provided by Sch. Ill, Art. 2, cl. 

(b), ot the Bengal Tenancy Act. Money 
reserved in such lease is not rent with¬ 
in the meaning of the Bengal Tenancy 
Act and interest at the rate of 12i per 
cent, as provided in sec. 07 (if the Act 
cannot be allowed in re-pect of arrears 
of such money. KBlSilNA LAI. ('1101'- 
DlJt R1 V. SALIM MAMAMKI) CHOl - 
DHIRY ... ... ... ....515 


—-, Sch. Ill, Art. 6 

—Suit by co-sharer landlord for his 
share of rent not making other co-sharers 
parlies—Decree, execution of—Limita¬ 
tion.) An application for evecution of 
a decree obtained by co-sbarer land¬ 
lord for his share of the rent, in a suit 
to, which the other eo-sharers uere not 
parties, the decree being i^ir a sum of 
money not exceeding Ks. .500. is govern¬ 
ed by the special limitation provided 
by Art. 6 of Seh. III. of the Bengal 
Tenancy Act. as ainendeil b.v .Act I of 
1908, E. B. & A. (;. NARENDRA 
CHANDRA LAHIRI v. AITFANNESSA 
BIBI 


751 


-. Sch. Ill, Art. S 

-41ent-decree, obtained by co-sharer 
landlord—Limitation for execution.) In 

• the ca.so of rent-decree oblaiiied b.v a 
co-sharer landlord, the olher co-sharers 
not havinji been made parties, the 
period of limitation prescribed for the 
execution o< the decree is that contain¬ 
ed in»Art. 6 of Sch. Ill of the Bengal 
Tenannis Act, i.e., three years only and 



BOMBAY* CITY LAND REVENtJE *ACT, 
(II of* 1876), tcope arui object of-Per- 
*«n misled •by entry in regiftm*kept 
under the Act as to Die nature of title 
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BOMBAY CITY LAND REV. ACT-^ concld^ 
under which land is held by lessees un¬ 
der Government if may sue Govern- 
• ment—Misrepresentation which did not 
affect decision of person misled—Estop¬ 
pel—Negligence of Collector in breach 
of statutory duty, when makes Govern¬ 
ment liable.) 'Ihe Collector «of Bom¬ 
bay (’ity IS a Revenue ofhcial and it is 
only in so far as the imllection of reve¬ 
nue IS concerned that he is entrusted 

* with the duty of preparing a register 
and keeping records by the Bombay 
City Land Revenue Aei, of 1876. The 
object of the Act is to ascertain wfeo 
IS liiibie to pay revenue, an*d the pub¬ 
lic are given aece---, to the registers in 
order to satisfy themselves that they are 
being properly usses^-ed. The Act does 
not purport to establi-.h a system of 
rcgi>.tratloll of title which is to sHiter- 
serle other means of conveying or re¬ 
gistering the title to land or to relieve 
purchasers or mortgagees from the ordi¬ 
nary ohligation to see that they get 
what they had contracted to get. Re¬ 
cords as to title made in (he registers 
ihcidentally, though no doubt of consi¬ 
derable Use even tor conveyancing pur¬ 
poses, are not expressed as and do not 
purijort to be decisive of the rights of 
Government or of those of individuals 
as to matters ttliich go beyond liability 
to foiitrihute to land revenue. Whore 
theiefore the mortgagees of certain 
lands held under Government under a 
resiimable sanadi tenure sued for a ile- 
claration that the Government wa.s 
esto]>]>ed from treating the land ai^held • 
under sanadi tenure on the ground that 
the inoilgagees were induced to %d- 
v.siice money in reliance on certain in- 
eoi reel extracts from the registers 
siipplieif by the Collector which went to 
show khut the land was held on quit 
and ground lent tenure. Held —That no 
cn.se for the grant of such a declara¬ 
tion agtiiiisl Government was made out. 
Held, on the evidence, (hat the inort- 
gagee.s in inspecting the tide deeds had 
concerned themselves only with the 
question as to who was the owner of 
the land rather than with the question 

of the tenure under which the land was 
held under Government. MERWAN.II 
MENCHERJI CAMA v. THE SECRE¬ 
TARY OF STATE FOR INDIA IN 
(.'OFNClf- (P. C.) ... ... ...10.56 

BROKER— Undisclosed principal—Bought 
and sold notes—Secs. 230 and 222 of the 
Indian Contract Act (IX of 1872)—Arbi¬ 
tration.) The Pl.aintiff was a broket 
who bought on behalf of the agents of 
the Defendant Mills certain* quantity of 
jnie and he.sent to the Mill ageuts a 
lioiight note stating—"We have bought 
to your order and for your account 
from our principals, etc., and at the 
same time the broker sent to the firm 
from- whom the jute was bought a sold 
note saying—" We have sold by* your 

• order and for your account to wur prin¬ 
cipal, etc." The Plaintiff disclosed to 
the MIFl agents the name of the* firti.i 
of whom jnte was bought about the 
time delivery was due. but Vaorf than 
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BROKER-coneld. 

three months ufter the' contract was 
effected, whereupon the Mill ugents re¬ 
fused to recognise this firm and sought *' 
to make the broker liable as seller, 
Helt* by Jenkjiis, C. J.—That the Plain¬ 
tiff here uas no more than an inter¬ 
mediary, 'and was not an agent for sale 
to whom the provisions ot sec. 230 of 
the Indian (.'oiih-act Act would apply 
Ro a.s.to make him liable as an agent, 
who has not disclosed his principal’s 
name. Woodrotl'e, J,--A broker is an 
agent to find a contracting party and 
a's long as. he adheres .strictly to his 
po.sition as broker, his contract is one 
of employment between him and the 
person who cmplo.vs him and not a 
contract of sale or purchase with the 
party whom he in the course of such em- 
plo/raeiit finds. I'ATIRAM BANERJKE 
V. KAMvlNARKA CO., LI). ... ... 623 


CENTRAL PRO. LAND REV, ACT-conckfT 
vinces Ijand Revenue Act, the Appel¬ 
lants. were desci-ibed as “ thikini gaon- 
tias ” or permanent tenants under Plain¬ 
tiffs. The Plaintiffs sued to have the 
entry amended so that the Appellants 
might be Rescribed as mortgagees and 
nof as permanent tenants. Held—That 
the '.suit was within sec, 8.3 of the Act 
and a suit under that section is not 
governed by Art. U. but by Art. 120 of 
tho Limitation Act. Where the Defen- 
daiu8_having been recorded as "thikmi 
gaontias,” fho Plaintiffs, gaontias, sued 
, lor a declaration that they were in pos¬ 
session as morlgagtes only: Held—That 
the Settlement (Irticer acted either un¬ 
der .sec. 68 or under sec. 72 of the Act, so 
that the Court had jurisdiction to 
entertain the .suit under sec. 83. NABA- 
GKAN HADlIAl v. UAGCNATH HABU 1303 


CALCI TTA MUNICIPAL ACT [Ml (B. C.) 
of 1899J. secs. 223, 228—Consolidated 
rate, arrears of, if a charge on premises 
in the hands of a purchaser—Charge jf 
limited to arrears for one year—liona 
fide purchaser for value without notice 
if bound by charge—Defence of buna 
fide purchase for value without notice, 
single defence—Onus of proof—Duty of 
foreclosing mortgagee and private pur¬ 
chaser to ascertain arrears due from 
Municipal authorities—Constructive no¬ 
tice.] The operation of sec. 228 of tho 
Calcutta Municipal Act, which makes 
the consolidated rate, as it accrues duo 
• froimtimo to tune, a first charge on tho 
property tsubji'ct to arrears of laiid- 
re^'enuc) is not controlled by sec. 223 of 
the Act which provides only for the 
personal liability of the purchaser .if 
the premises to the extent of* the ar¬ 
rears for the year immediately prior to 
his purchase. The charge under sec. 

228 cannot be enforced against a bonfi , 
fide purchaser for v'alue without notice. 

It i.s for the purchaser to plead and 
jirove that he i.s a bonS fide purchaser 
for value without notice. Tho plea that 
one is a bond fide purchaser without 
notice is a single defence, tho onus of 
proving which is on him. A mortgagee 
of property within the limits of the 
Calcutta Municijialily foreclosing the 
morlgnge acr|uires title by involuntary 
alienation. Xeverthele,s.«. as such a per¬ 
son could ascertain by enr 4 uiry from the 
Miinicijial authorities the arrears of 
consolidated rate due, he is in the same 
po.sitiou as a pun baser with notice of 
the arrears. AKHOY KUMAR BANER- 
JEE V. tfjRi’OK \TItJN OF CAI.CUTTA 37 


CARRIER, common—Negligence. Ses Rail¬ 
way Company ... ... ... 905 

CAUSE f)F ACTION in case of continuous 
. account. 8e« Account ... ... 724 

cfeNTRAL VRO VINCES LAND REVE- 
.■ lNUE*AC'r (XVIII of 1881), tees. 83, 68, 

suit'ft correct an entry in record-of- * 
rightii if a suit under tec. SS-gLimita* 
tion—Indian Limitation Act (IX of 1908), 

Art. 120.] tin a record-of-rights prepar- 
)»d under Chap, VI of the Central Pro- 


t. 68. See s. a3 ...1303 

t. 72. See .s. 83 ...1303 

CE.S.'^ION of territory—Rights enjoyed un¬ 
der former Sovereign if siib.sist—Con¬ 
tract wifii new Sovereign. See Act of 

••• ... ... ...1087 

CHAMIII’.K OF (;o.\lMERCE. See Bengal 
Chiimlier of Commerce. 

CIlAR'l'JilR At'T, s. 15— .lurisdici ion of 
High Court to mterft'i'e. See Injunc¬ 
tion ... ... ... ... 442 

CHAUKIDARI CIIAKRAN LANDS, re¬ 
sumption by Government of—What 
chaukidari lands are rosumable—Onus 
on Government to shew that land was 
set apart under its direction for grant 
to chaukidars and not taken into account 
in assessing revenue—Village Chauki¬ 
dari Act (VI, B. C., of 1870)—" As¬ 
signed,” “ appropriated,” meaning of— 

Reg. I of 1793, sec. 8, cl. 4—Reg. VII 
of 1793, sec. 41,J ‘As a zamindar-as such 
has primft facie title to tho full enjoy¬ 
ment of pveni parcel ot land within the 
zamiiidari for which ho pay.s revenue to 
Government, it rests on tho Govern¬ 
ment to show that the settlement with 
the zamindar was subject to reserva¬ 
tions ill respect of any land which 
gave Government the power of resum¬ 
ing and aste.ssiiig it. The power of re¬ 
sumption had been reserved underocl. 

4 of see. 8, Reg. I of 1793, and sec. 41 of 
Regr. yill of 1793, m respect of si^,h 
chaukidari chakran lands only as had 
been set apart by the zainin^ars with 
the permission of the Government and ' 

• under il.s authorit.v, and whjph although 
included in the mahal and annexed to 
tho malguzari lands were not tAken in¬ 
to consideration for the a!lse'.,sni,ent of 
revenue. Held— That tho Government 
had no authority to resume chaukidari 
chakran lands withim the zamindaries 
A. f' Kukinda ntt?l''^Madhupur in Orissa 
when it failed to shotv^that any parcel 
of lafid within the zamindaries was not 
taken into account In fixing the reve¬ 
nue jiawable for the zamindaries.' That 
the zaniindars entertained the services 
of chaukidars for whose maintenance 
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C'HAUK11>AB1 UHAlvKAJN LANDS— concld. 
the;? allotted from tiiiia to time cwtain * 
* lands of their own free will. ITiey 
were under no •>bligation*to make such 

g rants, when their only obligation nii- 
er the terms of the'ir sarjaas was to 
maintain peace and order within tlioir 
zamindaries; and the more fact that 
some appointments aero made with the 
approval of a Governnicut Officer can- 
no# alter the nature of the grants and," 
make them resumable by Oovernipent. • 
The word "assigned” in the definition 
section of Act VI of 1870 (B. C.) means 
lands assigned by Government or apprua 
printed under its authority or with its 
permission. TUB SKCRJITAKY OP 
STATK FOR INDIA IN COUNCIL v, 

SRI RAJA KIRTIBAS BHUPATI 
IIARICIIANDAN MaHAPATRA (P. 

C.) ... ... ... ... 65 

--—-Suif 

for kbas possession—Chaukidari chakran 
lands—Resumption by Government and 
settlement with, private Individual- 
Holding over by tenant without settle¬ 
ment from such private individual.] 

The Plaintiff sued to obtain khas posses- • 
sion of three plots of land and for 
damages and in the alternative for a 
decree declaring that the Defendants 
wore bound to pay rent and for assess¬ 
ment of aderpiate rent. The lauds in 
suit were formerly chakran lands which 
were resumed by Government and .settled 
with Plaintiff’s vendor on 7th Sep¬ 
tember 1898. The Plaintiff obt.ained his 
title to the lands b.v purchase of his 
vendor’s interest at an auet ion sale in 
execution of a decree in 1907 or 1908. 

The Defendants who held the lands as 
chaukidari chakran hinds at the time of 
the re.sumption continued to hold them 
ever since without taking any M'lttle- 
ment either from the Plaintiff’s vendor 
or the Plaintiff. In 1SW2 the Plaintiff’s 
vendor sued (he Defendants in the 
Snjall Cau.se Court for coinpensation for 
use and occupation ai^ obtained 
decrees against, them. 'I’he Plaintiff 
brought his suit on the 10th September 
1M9. Held—That once the chakran 
lands were resumed and settled with the 
Plaintiff’s predecessor the latter had 
the right to take khas possession of the 
lands and the mere omission of the 
Plaintiff’s predecessor and of the Plain¬ 
tiff after him to assert that right would 
n^t amount to acquie.scenee on the phrt 
of tho Plaintiff which would alter the 
, status of the Defendants from that of 
trespassers to that of tenants and the ^ 
Plaintiff was entitled to bring his suit 
within 12 years from the date of re¬ 
sumption bj Government and settlement 
with ethi Plaintiff’s vendor. RAJ 

KRISHVA RUDRA v. PHAKIR 

DOME* ... ... ... ... 478 

CHEQUE, payment by,*fl"^onld save liiMik 
tatioQ. See Limitation Act, s. 20, ... 724 

CHIITA prepared bv Government* if public 
doonmenf;. Sea Evidence Act, s. 35 ...1038 < 
CHOTA NAGPUR ENCUMBERJED * ES¬ 
TATES ACT (VI, B.«C., «f 1878), e. 3 
—Deed of release executed by diequali* 


CHOTA NAGPUbVnCUM. ESTATES-cond^i! 

fied proprietor,] A deed of release exe- 
• cuted by a proprietor at a time when 
his estate wa.s managed under the 
Chota Nagpur Encumbered Estatei^Act, 

VI (B. C.) of 1876, cariiult bo operative, 
as the proprietor was whoHy incom¬ 
petent to make any .such dispo.sition of 
his property. It was *1101 a case of a 
merely voidable agreement. An admis¬ 
sion to that*effect in a chhar 'sanad 
(which did not operate as an aliena¬ 
tion) granted by tho disqualihed iiro- 
prietor did not bind the estate evenois 
an admission. BLSWANATll COKAIN 
v, SL'RENDRA MUHON GHOSH ... 102 


—Putni lease of property taken 
over by Government—Commissioner* if 
must sanction completed lease— 
Sanction of contract only is sufficient 
—Sanction to grant lease to Company 
described as unincorporated—Lease to 
Company described as incorporated— 
Change in pei^ona effect ot, when case 
one of misdescription only—K hoipo-vh- 
dnr’s interests and zamindar’s right t-i 
resume them if affected by lease.] 
Where a proposal to grout a putni ot 
property included in tm estate which 
was placed under tho protection of tio- 
veninient by virtue of the Chota Nag¬ 
pur Eneunibereil Estates, Act was iimde 
and aceeiited anil (he ComiiiisMoner 
then sanctioned "the proposal": Held 
—That the proposal having already 
been made and accepted, it wu* the 
completed contract and not merely tho 
proposal to grant the putni which was 
sanctioned. That when it was affirma¬ 
tively established that the transaction 


itself in*all its essential particulars had 
obtained the sanctum of the Commis¬ 
sioner, tho requirement of r. 16, made 
under the Act, viz., " that no lease 
shall be given for any term exceeding 
four years without the Commi.ssioner’s 
sanction," was sufficiently complied 
w'ilU, even when it appeared that the 
document ultimately prepared had not 
been submitted for sanction. Where 
the Commissioner purported to sanc¬ 
tion tho grant of a putni lease to R. W. 

& Co., but the lease was ultimately 
granted to R. W. & Co., Ld: Held— 
That tho transaction was not open to 
the objection that there was a change in 
persona in the lessee—a change which 
ought to be treated as a change in 
assenlial—as it appeared that during 
the negotiations the expression R. W. 

& Co. was understood by,the parties 
to mean B, W. & Co., Ltd. That the 
transaction vfas not open to objection 
on the ground that the interests of 
khorposhdars and the zamiadar's re¬ 
versionary rights therein were not taken 
into account, as the interests of third 
parties properly secured over tho pro¬ 
perties were in no respect prejiftliced, 
and the zamindar's reversioiitR'y right, < 
not be^g in fact embraceil within (1^ 

g rant, was also in no way prejudiced 
y it. BAJA RAMKANAI SINGH DEB 
DARPASHAHA v. MATHEWSAU (P, 

C.) * ^ . t. , ... 185, 
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CUOTA NACilM K I-\NJ)I,OKO AM) TEN¬ 
ANT rjOX’LDl HK XVT of 187S, B. 

C.i, sec. 47—Suit for rent—Plaint not 
specifying property in arrears—Tenure 
it miy be solij witnout amending plaint 
—Order of High Court to amend plaint 
if under 'Civil Procedure Code (Act V 
of 1908), Or. VI r. 18—Decree, if should 
be amended—Rdmand order directing 
trial by specific Court—A|) 0 ther Court 
having jurisdiction if may try.{ 
m a .suit lor rout Kovoriiod by tho 
Chota Xiifjimr I.uiiillonl anil 'Toii.ml 
l‘'’ruco(luro Act of 1879 tlio plain! did not 
{■pucil'y forrfi-!Iv llio propoity m los- 
IX'ijt of 11 Inch thi' rout was due as lo- 
(juired by sco. i7 ot tho .\ol, and tlio 
bale prooliimatioii i"Uod iii exoouliou 
of the dooieo passed iii tho suit ('wJiioh 
by' foroe of see. .i of the lleiigal b'oiil 
Itcoovory Act or ISti.'! would specify tlio 
projioily ill !ho word- ot tlio piaiii!) 
was 111 LoUsoquofice found to tx* deteo- 
live by the lli|»h (.'our! on an appeal 
jirotorrod to it in exooulion jiroieodint;s 
and tho High Court by ils order, dated 
13th Alnroh acting on tlio agree- 

luonl of the iiartios diroctod that tho 
description lu the plaint shiiuld bo 
aiiieuilod. tho J’iaiiililt being gnon 
liberty to submit a ci.rrec! descriplioii, 
aud further that tho " Court that tried 
tho original suit ” should adjudicate 
Ujion the 111,1 ttor m ea^e ot coiitroieisy, 
but on roinaiid, tho Deputy Conini's- 
moner, and not tho Deputy Collector 
who tried the original suit, caused tho 
plaiitt to bo amended on the 17th May 
19^13: Held —That r 18 of Or. ti of tho 
CiVll Procedure Corle did not .ipply to 
tho matter as the order ot the High t'ouiL 
directing nniendinoiit was not luade un¬ 
der Or. 6. but under the power of tho 
Court to order that certain steps“should 
bo taken by the parties to onaldo tho 
differences between them to bo pro¬ 
perly settled, and the ninondniont itiado 
was not out of tune. That although Iho 
Deputy Coiiiniissioiier had general juris¬ 
diction over the case under tho High 
Court’s order the Deputy Collector and 
not ho had jiowor to deal with the 
matter and his order should ho set asidi*. 

That the objection on the part of tin* 
judgment-debtor that it was the decree 
and not the plaint that was to lie 
amended, though it would have been a 
valid objection if tho case was under 
the general law, under Hie speeial pro¬ 
visions of sec. a of tho Kent Kecovery 
Act there was no necessity for amend¬ 
ing the decree. 'THAKCft M.ADAN 
MOHAN NATH SAITI v. MAHAFM.JA 
PKATAl* 1H)A1 NATH .‘^Allf DKO ...200 

CHOTA NAOPPR TDNANtiV ACT (VI, B. 

C., of 1908), tec. 11—Regiitration of 
transferee of tenure in landlord's office, 
condition precedent to suit for rent— 
Recorjd'Of-rights, transferee's name re¬ 
corded in, if substitute for registra- 
mon.j The granting by the Settlement 
Department of a copy of a khef^at con¬ 
taining the name of a cerlain person 
as the hoWer of a tenure i.s not equiva- 
idenl to registration in the office the | 
e ^ laridlerd of the transfer of the tenure 


CHOTA NAOPL’lt TIiNANCY ACT-contd. 

to that person It.s coutempluted by *sec. 

11 of tho Chota Nagpur Tonanoy Act. 
ANGNU OHASl v. CjIHTJIU PATKAIS 4G1 


—, 5S. 20 


13),, 139 (0)—Occupancy-right acquired 
before Act, if affected.] vVhen a suit 
reltitvs to agricultural lands and is in¬ 
stituted by the headman of a village 
in his character as headman, cl. (6) of 
'‘.sec.j,139 of the Chota Nagpur Tenancy 
Act operates as a bar. Sec. 20, cl. (3), 
of the Chota Nagpur Tenancy Act of 
,1908 does not atrect occupancy rights 
acquired lietore that .Act came into 
force. Lnder .\cl X of 18.'i9 winch ap¬ 
plied 111 1807 when the land iii suit was 
reclaimed, occupancy right could be ac- 
quired by raiy„'t.s who occupied the 
land tor u pencil of 12 years, cultivated 
I tlio same and jiaid rent thenfor us 
raiyats. DURUA PHDSAI) SINGH v. 
JIAHl RAM MAHATO ... ... .578 

ss. 87, 


f ««• u#I 

258, 265 (viii)— Judicial Commissioner 
hearing appeals in cases under sec. 87, 
if Revenue Officer—Order no,t modifiable 
by suit in Civil Court—Order to what 
extent res judiiata— Civil Procedure 
Code (Act V of 1908), sec. 71. j 11 hav¬ 
ing been enteied in tho record-ol-rights 
tprepareil^ under m>c. 83 of the ( Jiota 
Nagiiur 'J'eiuiiKy .\ct) iiolding Pargaiia 
Haiway as a jagir descendible to 
children, tlip Maharaja of Cliola Nag¬ 
pur sued him under see. 87 to liavo 
the entry amended and altered to a 
life-jagir. The |{evenm' Dtlicer disniis- 
■sed the suit, but it was decreed by tho 
Judicial (siiiimissiouer wlio had been 
appointed by the ],oeal Government un¬ 
der sec. 2(il (VIII) of the Act as Special 
(ithcer for hearing appeals from deei- 
siDiis of Revenue ttffieers under sec. 87 
ot the Act. R thereatter broiiglit this 
suit against the Maharaja in the Civil 
Court tor a (leelarution that Pargana 
liarway wa- the hereditary impartiblo 
estate of tho larnily of tho Plaintiff. 
Hold —That the Judicial (\>iiiinibsionei" 
by virtue of his ajipoiiitmeiif under 
sec. 201 (viii) perfoimed the functions 
of a ■'Revenue Officer” within the 
moaning ol sie. 258 of (he Act in di.s- 
posing of appeals from decisions of 
Revenue Officers under sec. 87 ThA\ a 
supple ileclaratioii of the nature of the 
tenure was within the competence oP a 
Revenue Court acting under sec. 87 
of the Act and therefore the decision oP. 
the Judicial (tommi.ssioner was a bar to 
the trial of the present suit' which wa.s 
a .suit only for such a declaraHon. That 
although It could not seek tv. ‘Wiry or .set 
aside tho order of the Revenue'* Court 
under sec. 87. he could, Ijeing ic^ poases- 
Mori, defend his title in a suit for re- 
fcumption of the,.t^ui'e brought by the 
‘niaharaja. THKAfl’ GANKSH NARA- 
IN SAHr DEO V. ItrAHARAJA. PRO 


__ TAP I DAI NATH SAH[ DEO 


(6). See s. 20 (3; 


See s. 87 


998 

s. 139 
... 578 
f. 258. 

998 
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CHOTA NAGPUR TIiNANCY ACT-concId!®^* 

——*-- - --•—, tk 265* 

; (Tiii), See s. 87 ... ... ... 998 

'•■Cnup” LAND-“T^ak" and Survey 
mapi—Content decree in previous suit 
— Decree not inter partes— Constructive • 
possession of owner of submerged lands 
during diluvion—Adverse possession—* 
Limitation.] The Plaiutiii's sued for de¬ 
claration of their title (o certain Chur 
lanil.s which they alleged were partly • 
reformations on Ihe site of and partly 
accretions to three Manzas. The t'liurs 
were mea.suro<l in the course of thafc 
proceedings in the year WiO and were 
sub.secmently measured by way of sur¬ 
vey during llio following year. Tlio 
Plaiutiii's based their title to the dis¬ 
puted land on the Thak map of 1 i.VJ. 
the Survey map of 1880 and a consent 
decree passed in 1879 in a suit institut¬ 
ed by the predeces.sor.s-in-intprest of the 
Plaintills against persons represented 
by the Defendants in coiisefiuence of a 
dispute about llie possession ot some of 
the lands of these (.'hiirs. Held, on tlie 
evidence, that the consent decree was 
as binding on the parties as a de*eree 
after a coutontious trial, but it 
cannot have greater validity than the 
compromise it,self. Held, on the evi¬ 
dence, that tlie proceedings m the 
suit of 18?9 were not bonfl fide; 
that the compromise was entered into 
without authority from tho Defendants, 
and that it was not established that 
Ihe Defendanis, even though appn.sed 
of the compromise, had acfiuicsced in it. 

That the rights of jiropcrly as be¬ 
tween two parties cannot be affected by 
a map drawn for a differeiit purpose 
—a purpose not relevant to the subject 
of the dispute between them. That the 
location of the boundary in tlie map 
pepared in the suit of 1879 could not 
bo treated a.s conclusive tifctween tho 
partio.s for the purposes of Ihe present 
coni rover!;y, inasmuch as it was not 
neco.ssary for the disposal of llTat suit 
ajid was oulsida it.s ^col)e. Korr v. 
Nuzxur Mahamed, 2 W. It. 1\ C. 28 
(1864), Kanto Prashad v. Jagat Chan¬ 
dra. I, L. R. 23 Cal. 3.35 (1895), Ranjit 
Smha V. Basanta Kumar, 9 C. L. J. ,597 
(1908), Preo Nath v. Ourga Tarini, 14 
J«578 (1911) and Shib Churn v. 

Nil Kanfha, 17 C, L. J. 642 (1912), rtdied 
j”' hard and fast rule can be laid • 
™at a Survey map is more re¬ 
liable than a Thak map. The true priii- 
cipla is that the map whieh more 
clearly agrees with the local land-marks 
IS Ihe one that should be followed. That 
fts the Thak map was made in the 
presence pf th^ ;ferties or their agents, 
it was prinA facia binding on them and 
in the circuqAfances of the present case 
Die decree should be i»ased not on the 
Survey map but on tlfae-Shak map X 
after it has been reload with as much 
"» practicable. 'ITiat as .the* 
rightful owners must be deemed in law 
JpdNsession •«£ the auk- , 
mei^ged lands dniTng the period of ^lu- 

deciding tho 

question of limitation, tho only point 


xlix 


1 ‘agc 


“^UR ” LAND-concld. 

for investigation was the period of time 
when the lands re-appeared and became 
tit for occupation; and a.s the pos.ses- 
sion of the Defendants after reforma-* 
tion of the disputed lands did not ex¬ 
tend over the statutory period,* the 
claim of the Plaintiffs was not barred 
by limitation in respect of fands which 

, within the Thak boundaries of 

* 4Tieir Chtirs. Thac as regards tho Plain¬ 
tiffs' claim b.v adverse possession to land 
lying beyond the 'J'liak boundaries o'f 
their Churs, the Plaintiffs were Jbonnd • 
to establish in respect of specific jiar- 
cels of land that they have been in 
occupation thereof to the exclusion of 
the rightful ouncr coni inuoii.sly for a 
period of twehe years, for the tlieory 
of constructive possession is applied only • • 
III favour of a rightful owner and is 
not extended in fayour of a wroiig-doer 
ahosc possession is treated as confined 
to laud of which lie is actiiallv in pos¬ 
session. AMPITA SAXDAltr DPI)! v. 
.SI;PA./1:DD1N AIIMPD ...56.5 

CIVIL COURTS ACT (XII of 1887i. tee. 8, 

• sub-sec. 2—District Judge if competent 
to transfer a particular case to Addi¬ 
tional Judge for trial.] A District 
Judge is competent to transfer a parii- 
ciilar case to au Additional Judge for 
decision. .Sub-sec. 2, sec. 8, of ihe Ben¬ 
gal Civil Courls Act does not make it 
necessary that ihe District Judge should 
transfer a particular class of cases. 

RI P KLSHORP LAL V. MUSAMMAT 
NJIMAN BIBI (F. B.) ... ...*791 


-^ 37. s*0 , 

Partition ... ... ... 356 

CIVIL I^OCMDUIIP CODi: (XIV of 1882). 
s. 231. See s. 317 ... ... ...1175 


s. 244-Mort¬ 


gage, redemption of—Previous decree in 
nK'rtgagee’.s favour for posso.ssion, if 
bars iTdeiupiioii suit. See Mortgage ...1132 

S. 247—Non¬ 


service of notice if a mere irregularity. 

See Lis poiides ... ... ... 152 


313 


s. 311. See s. 


152 


‘>4. 313-1'ur- 

cliuse of putni mehal at sale for ar¬ 
rears of rent, by executor of deceased 
durputnidar’s estate in his personal 
capacity—Application under sec. 311 for 
setting aside sale by executor us such 
and under sec. 313 by purchaser in per¬ 
sonal capacity. See Lis pendens ... 152 


--, ». 317-Co- 

decree-holder purchasing at execution 

sale, trustee for other decree-holders— 
Scope and object of sec. 317.] Where 
one of several joint decree-holders ap¬ 
plied fy execution of the decree sub- 
]eot ’' •^he others and pro; 

r 'e in pursuance 

► 8 ’ by him. Held— 
for the benefit* 
1 and the puv- 

ohasct Wed to wtain 

(ho properi,., 'vely and per¬ 
petrate a* fraou his co-aeore% 
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CIVIL I'UOCKDI IM; CODE-contd. ^ 
liohlei's uiidiT cover of r'ec. 317 of (lie 
Civil Procecliiro Coile of 1882. 'I'he pro¬ 
visions of sec. 317 of the Civil J'roce- 
dure Codi' of 1882. were designed to 
oreato sfiinc check on Die practice of 
nuiUng «hat are called benami pur¬ 
chases at eveeution sales for Die bene¬ 
fit of judgiwent-debtors and in no way 
atl'eet the title of persons otherwise beno- 
licially mteresteil 'n the inirclui'lei \ 
Bodh Singh Doodhooria v. Gunesh Chun* 
der Sen, 12 Meng. L. It. 317 (1873), re- 

r. ferred to. D.V-NU.\ .SAJLVI v. KESitl 
(P. CT.) ... ... ... ...1175 

—-.. s. 584—Second 

appeal—Coiislniction of document, if 

question of law when docnnient not the 
only evidence of contract. See Sicond , 
Apiieal ... ‘J7 I 

-, s. 602—Decree 

for costs in Envy Council if may be 
executed against properties ehargi'd by 
surety. See Civil I’rocedure Code (V of 
1908), s. 115 ... ... ... 178 

- , s$. 626, 629— 

Review, application for, on ground of* 
discovery of new matter—" Strict proof ” 
of allegation, meaning of—Sufficiency of 
proof, if may be considered on appeal— 
Jurisdiction.! The “ strict ” proof of 
the allegations us to discovery ol new 
matter or evidence which sec. 626 of 
Act XIV of 1882 requires betoie an ap¬ 
plication for review is to be granted on 
,this ground, has reference to the forma¬ 
lities which the law prescribes. On ap¬ 
peal under sec. 629 from an order ad¬ 
mitting a review on such a ground it 
IS within the jnii.sdiction of the Ap- 
jieal Court to .say wliethrt’ the proof is 
according to law or not. yhe question 
of the sufficiency of the evidence is for 
the Court adsntting the review ami not 
for the Appellate Court. Per .lenkins, 

C. J —Tho whole schciiio of the Act 
recognises that with proper safe-guards 
tho Couit of hrst instance is the pro¬ 
per Court to delerrnine whether or not 
there should be a review, but that be¬ 
fore a review is granted those safe¬ 

guards must be observed. A If ED 
KHONDAKAR v. MOHEXDRA LA LI, 

DEY ... ... ... ... 804 

■IVIL ERDCEDCRE CODE (V of 1908), ap¬ 
plication of, to suits between landlord 
and tenant. See Dengal Tenancy yUt, 

R. 1.53 ... ... ... ... 359 

-- ss. 2. 97—Preli¬ 
minary decree, decision that Plaintiff • 
can maintain suit if—Court’s refusal to 
embody its findings in formal decree— 

Right of appeal.! A decision merely 
holding that the VlaintilT's suit is 
maintaiiiable is not a preliniinury de¬ 
cree. It IS not an adiudic.af ion on 

“matters in eoiitroviTsy in tho suit. 

*Tlm inioiition of the T/Cgislature ap- 

p^rs lie that there should be duly 
• one prei||^inar.v decree i* the suit to^ 
bo followed by one ffinar decree. Tho 
preliminary decree nsfertains what is 
to I» doiio whilst the final decree 
.states the re.sulfc achieved b/ means of 


CIVIL PROCEDEIIK CODE-contd. 

the preliminary decree. The»ca.ses id 
which the Legislature contemplated tho 
preparation of a jtTeliminary decree are 
specified in rr. 12 to 18 of Or. 20 of< the 
Civil Eroceduro Code. Sidha Nath 
I Ohonddeb v. Gonesh Govind, I. L. K. 

37 Horn. 60 (1912), dissented from. Bha- 

' rut Indu v. Yakub Hasan, I. L. K. 35 
All. 1.59 (1913), referred to. 'The mere 
omission on the part of the VJoiirt tt) 

I embody the effect of its jiidgraeiit fn a 
foriiiul decree would not negative the 
right of the party affected to prefer au 
appeal. K AMI.N t DEBl v. PROMoTHA 
NATH Ml lCERJEE ... ... rSS 

-, s. 2—Court 

•sale—Decree-holder’s application to 

withdraw from bid refused—Second ap¬ 
peal if lies. See Sale ... ... 633 

s. 2— Validity 
of preliminary decree if may bo ques¬ 
tioned on appeal from final decree. See 
s. 97 ... .. 419 

—. s. (11)- 
“ Legal representative”—Right of rc- 
mo^ reversioner to join in suit and 
hence to continue suit. See Or 22. r. I 641 

s. 11— Res 

judicata— Munsif’s decision if ceases to 
be res judicala by rise of value of sub' 
ject-matter —I’ro forma Defendan.t when 
bound—Person not joined as executor 
when bound as such—Decree against 
limited owner, upon compromise, when 
binding on reversion—Decree erroneous¬ 
ly declared not res judicata, effect of.) 

To determine, for purposes of res Judi¬ 
cata, whether the Court which decided 
the former suit had jurisdiction to try 
the subsequent suit, regard must be had 
to the jurisdiction of the Couit at tho 
dale of the foriiiei suit and not to its 
jurisdiction at the date of the subse¬ 
quent suit. A decree made by a Muii- 
sif cannot cease to be. res judicata by 
reason* of a gradual iiiereiise iii tho 
value of Die subject-matter of the liti¬ 
gation. If a Dofi'iidant actively coiilesl- 
od the Elaiiitiffs’ claim, the decision of 
the suit will bind him even though ho 
was merely described as a pro form! De- 
fendant and no relief was ask(>d 
ngains*. him. A Defendant who might 
have been joined both in his*petsonal 
capacity and in that of an executor to 
another’s estate cannot be twated as 
having Vieen a party iieees.sarily in his 
character as an executor wheii h« was 
not described in the pleading's as such. 
Wliere a decision between the parties 
was considered by the _ Court and de¬ 
clared not to be res JtK^cata, the latter 
decision even if erroneous* in law be¬ 
comes conclusive betwcee^ the parties; 
and it was not open to any of them to 
plead in 4^gter suit that the former 
decision *stiTr osjerated as res Judicata. 

An, adverse decision obtained again.st 
a ‘limited owner sneh its a flindu 
duughler. if obtaiisc-d iipoiv a fair trial. 
!V*res judicata on ttio issues decided 
therein aggiiist reversionary heirs. A 
decree passed on a compromise made 
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CIVIL PROCIJDTIRE C(5DE--contd 

bonA fide for the benefit of the estate 
and not for tlie personal advantaye of • 
the limited owner has the same effect, 
and such a decree %iiless successfully 
impeached on the ground of fraud, 
coercion, collusion or any 'like reason 
..would operate as res judicata against • 
the reversioners. M<.)I1KN1>R.\. NATH 
BISWAS V. SHAMSUNNESSA KHA- ' 
TUM _ ... ... ... ...1280 

8. 11. See 


Chofa Nagpur Tenancy Act, s. 87 ... iJl)8 

11 —Deci¬ 


sion of iligh Court on legal grounds 
declaring wakf invalid, conclusive in 
later suit even when not strictly res 
judicata. See Mahumedun Law -VVakf 007 


-, s. II—Ites judi¬ 
cata— Partition suit—Plaintiff’s share 
declared and separated by metes and 
bounds—No proceeding by the Defen¬ 
dant to correct errors if any in the ap¬ 
portionment—Subsequent suit by the 
Defendant to correct error if lies—Mis¬ 
take, suit to set aside decree on ground 
of, if lies.J it liny m-sliaivr applies for 
a pai'fition of pioperly, ho must iijuke 
the other c’o-sharors Defendants, be- 
eaiiso the partition whieli is made in 
his till our IS a partition against 1ns co¬ 
sharers. 'I'liat, which gives him a por¬ 
tion of tlio jiropertv takes awa.v all 
right which they would otherwi.se luive 
to tliat jHirtion, and therefore it is a 
decree against them and in favour of 
himself. Where a decree having been 
niado in a .suit for partition declaring 
the shares of the I’laintiffs, a Com¬ 
missioner under the Court's direction 
went and on the ground measuied out 
the declared sliares and the I'laiiitifTs 
were put into possession tliereof, but 
tile Defeiuliints took no proceeding in 
the suit such as is provided for m the 
Code of Civil Procedure ,to eorreet 
errnrs, if any. made in partitioning out • 

Held —That. Apart from siieh proceed¬ 
ings none of .which were taken, Jhe de¬ 
cree was res judicata, and a suit iiisti- 
liitcd by the Defeiiduiits in the previ¬ 
ous suit with a view to correct the ap- 
portioiunent made in favour of the 
Plaintiffs in the previous suit was 
barred by res judicata. N A LIN I 
KANTA LAllIRI v, SARNAMOII 
DEHYA-afP. C.) ... ... ... .Wl 

- , s. 11— Re.s judi- , 

cata— Termination of tenancy by de¬ 
cree on prior mortgage.) The Appellant 
purijiased a |>lot of land nl a sale 
held in execution of a mortgage-de¬ 
cree. In the raftrtgngp-suit the Plain¬ 
tiff-mortgagee’s case was that the tiui- 
ant-Defendant!^ lu that suit had taken 
their tenirticies from the mortgagor 
after the d^ie of the mortgage and the 
mortgagee prayed for the sale of the 
prnpejt.v free from tne Im'imcies. The ^ 
ca.so set up by one Respondents 

who was the elder brother of. (he 
other Respondents was that they held a 
permanent tenure ereated prior to the 
mortgage which‘was confirmed by* a* 
confirmatory lea.se after ^e mortgage 


CIVIL PROCEDURE C®DE- contd. ‘ 

^ucl that they had erected a masonr.y 
Duildiiig on the land. Issiie.s were 
framed on this iwint and the Court 
found in favour of the Plaintiff-mort¬ 
gagee, and ill execution of the mortgage- , 
decree the property was sold frPe of all 
encumbrances and purchased by • tlie 
Appellant. Subsequently a portion of 
the land so purchased by the Appellant 
^ vms acquired under the Land Acquisi- 
> mtti .Act and the itesiiondenta put in a 
' claim for (he compensation-money alleg¬ 
ing tliat they had a permanent moku- 
rari maurasi interest in the land the • 
tenancy standing in (ho name of (he 
elder brother. Held—That the matter 
was directly in issue in the former suit 
and decided against the Respondents 
and they could not open (he qiic.^tion 
again. EA.\ \l LAL JALAN v. KASIK • • 
LA], S.VDTILKHAN ... ... .-rCl 

--s. Expl. IV 

—Subsequent mortgagee who does not 
appear in prior mortgagee’s suit, if may 
subsequently set up an earlier mort¬ 
gage paid off by advances upon his mort¬ 
gage.) A siiiisequeiit mortgagee who has 
• been made a party lo a suit on a prior 
mortgage, but who has failed to ap¬ 
pear, cannot afteivvards rai-.o the plea 
(bat lie liad ]>aid off a prior lien and 
was (liei'efore in the jio-ition ot a prior 
mortgagee. Krishna Doyal Gir v. Syed 
Md. Amirul l-fassan, 1') (’. W. N. 942 
(1914), leforred to. Ibrahim Hussain 
Khan v. Ambika Pershad, 1. L. R. 39 
Cal. .527. s. c. l(i C. AV. .V. .50.5 (1912), 
followed. HA.VKAR KAT v. KAMTA* 
n.’OSH.VD .SAlll! ... ... ... 947 

-. s. 11, Expl. IV 


—Puisne mortgagee’s suit—Prior mort¬ 
gagee, made a party, if bound to set up 
his mortgagi^in defence—Test—Necessary 
party.) A jinor mortgagee iiiiiib-uded as 
stieh in a puisne mortgagee's Miit. is 
not bound to set up bis jirior mortgage 
in defence ot his rights. Hut if he has 
a Mil)sequenl mortgage .as well, he is a 
necessary party in such a suit and he 
must set up not merely Ins later but 
Ins prior mortgage as well, failing 
which he will be debarred by the rule 
ut res judicata from suing to enforce his 
earlier mortgage. .A decrop obtained by 
a puisne mortgagee in a .suit in which 
a prior mortgagee was impleaded as 
such Is mi bar lo a suit by (he latter 
to enforce his mortgage which he was 
not bound to set up as a defence in that 
suit. The test in all such cases is— • 
was the Defendant impleaded as n 
puisne mortgagee and therefore » neces¬ 
sary party? Ibrahim Hussain Khan v. 
Ambika Pershad, T. L.'»R. 39 (tal. .527- 
s. e. It! C. AV. N. .505 (1912). referred to. 
KRTSIfNA DOA’AL (HR v. SYED MD. 
AMIRUL HVSSAN ... ...942 

s. 11, Expl. IV 


—Res judicata, plea of, not taken in 
wnitten statement, if may be taken on ap¬ 
peal.) A p1^ of ret judicata not taken 
» in the writmi stateiueiit was allowed tef 
be taken on appeal under Or. 41., r. 2, 
C. P. C., Or. 8 , r. 2, being held \o b® 
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no bar to its being taken at that stage. 
KRISHNA 1 ) 0 Y A I. (ilR v. SYED MD. 

AMIKUL HASSAN .942 

-, ss. 42, 145, 104 

,,(b)—Surety for judgment-debtor im¬ 
prisoned in execution of decree—Ap¬ 
peal I Where a person n ho stood surety 
for the i)prforinance f)y a judgmont- 
dehtor of i. decree passed against him 
was arrested and detained in civil jail 
by order of a Mniisii’ executing the de¬ 
cree of a Small Cause Court, Held— 
That he was entitled to appeal under 
( sec. 42 and sec. 14.') of the Civil Proce¬ 
dure ('ode. the provisions of sec. 104. 
cl. (hi. of the Code notwithstanding. 
ADHAR CHANDRA G(»PE v. PVMN 
CHA.NDRA SllAllA ... ...108.i 

-, s. 47—Execu- 

' * tion proceedings, orders in, when ap¬ 
pealable—Order for delivery of posses¬ 
sion to decree-holder auction-purchaser, 
if appealable.] Whether an order in 
e.xocntum proceedings is within the 
.scope of sec. 47, C. P. (J., depends uii- 
on its nature and conlents. An order 
for delivery of pijssii-,sion to the execu¬ 
tion-purchaser was not an order relat- • 
ing to execution, discharge or satisfac¬ 
tion of the ilecree; nor was .such an 
order one arising between the parties 
to the suit or their representatives 
merely because (he decree-holder 
happened to he the excention-purehaser. 

SASl IHirsW AfOOKi;R.JEE v. 
RAUIIA N.VTll HOSi: ... ... 825 

, s. 47 —(Joiirt 
Sole—Deciee-holilei’s application to 
withdraw from hid, refused—Second 
appeal if lies. See Sale ttl.'! 

- 47 , Or. 21 , 

rr. 58, 60— Decree against shebait as 
such—Objection by shebait ir his succes¬ 
sor in office that property attached is 
objector’s secular property—Appeal— 
Second appeal.] When X, in execution 
of a decree for monc‘y against Y^, as 
shebait of a deity, attache-, and pro¬ 
ceeds to s-cll properties of which Y or 
his successor in office alleges that ho is 
in possession noi as shebait of fhe deity 
hut in his own light, the case docs not 
fall within the scope of sec. 47. 
Panchanan v. Rabia Bibi, 1. L If.. 17 
t'al. 711 (18!)0'. ilisf inguished. Per 

Mookerjee, .T. 'i’he e!i-,e of Panchanan 
V. Rabia Bibi, 1. L. R. 17 Cal. 711 (1890) 
is an anihoritv only for the proposi¬ 
tion that when X. in execution of a 
decree tor money against Y, seeks to 
proceed against Z as the legal repre- 
senlatA'e of V who is liable only to 
the extent of the assets c>f Y in his 
hands and a ciue-tioii nrise.s whether a 
yiarticular property does or does not 
constitute such assets, H. must be de¬ 
termined by the execution (,‘ourt un¬ 
der sec. 47 of the (lode. Bindeswari v. 
Lukpat Nath, 1.5 (). W. X. 725 (1910), 
Ut waska nanda v. Mahendra Prosad, <14 
C. TWr. rm (1911), ChoiMliiury Wahed 
•AU T. Jumai, 11 tl. L. R. ^ (18^) and 
Abidunniita v, Amirunnitsa, L. R. 4 T. 

A. (IF: 6 . c. r. L. R. 2 Cal. .327 (1876), 
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distinguished. Per Beachoroft, J.—If 
, the (Jaim ,pf the objector i.s in his own 
interest as representative of the judg- J 
ment-debtor, the ftuso will come under 
sec. 47; if the claim is adverse to. hi.s 
intere.st, as • representalive, it will not, 

, UPENDRA NATH KAJ.AMURI v. Kl.r- 
SUM KUMARI DASI ... ...520 

-, s. 47, Or. 21, 

rr, 58, 60—Decree for money—Execution 
against representative of jtidgment- 
6 debtor—Objection that property ' not 
^-assets left by judgment-debtor, but ob¬ 
jector’s personal property—Claim whe¬ 
ther to be determined under sec. 47, 

Or. 21, r. 60.1 When X in execution (>f 
a decree for money against Y proceeds 
against Z, as the legal representative 
of Y. in respect of property in the pos- 
ses.sioii of Z and Z contends that the 
property belongs to him and never 
formed part of the e.stnle of Y, the 
question which ari.scs is wliefher .sucli 
property is assets in the hands of Z 
and IS liablo to be seized in exerution 
of the deeroc ugainst A' and one for 
determination by the executing Court 
nmtt'r see. 47 of the (.'ivil Procedure 
Code. Per Mookerjee, J. -The l-'nii 
Bench deeision in Panchanan v. Rabia 
Bibi, 1. L. R 17 Cal. 711 (1890). is in 
no way nffeeted by the decision of the 
later i'ull Bench in Kartick Chandra 
Chose V. Ashutosh Dhara, J. L. R. .39 
Cal. 298- s. c. It) C. VV. N. 2(1 (1911). 

AJ(J KOER V. (lORAK X VTII ... .517 

■-, s. 47, Or. 21, 

r. 50, cIs. (b), (c). Or. 30, rr, 5 and 8—, 
Execution of decree against firm—Ad¬ 
mission of partnership in pleadings— 
Service of summons individually as 
partner—Absence of notice with sum¬ 
mons as to capacity of person served, 
effect of—Procedure for person not a 
partner but served individually as such 
—Or. 5, r.*17—Service of summons on 
Defendant’s refusal to accept it—Sec. 47 
—Order by Court executing decree 
against* firm obtained from another 
Court calling upon persons found to be 
partners to show cause against execu¬ 
tion, if a decree and if appealable.] 

A decn-c was obtained in (he High 
Court against a (inn the names of the 
partners of which were not disclosed. 
Exociitioii was sought against three 
persons who were alleged to hav^ been 
p.orlners of the firm and the Court of 
tho District Judge to which (h# decree 
was sent for execution held that one of 
them was not proved to be a pa;;^iter 
and issued notice against the Appel¬ 
lants only under Or. SI, r. 22, requir¬ 
ing them to show cause why the decree 
should not bo exociitori .against them. 
Against this order the Apj^Ilants pre- 
forrofi an appeal to the Hi^i Court. It 
appeared that inu fhe suit one of tho 
Appellants ^^iited in his w,ritten 
statement thal^he was a partner and 
*ho. other AppelTaut did not appear. 

The Plaintiff had taken ont suinnions 
against the latter fo» servic* in ■ ccord- 
•am-« with cf. (a) of r.*8 of Or. .30. The 
summons w^lch was not ncoompnniecl 
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by any written notice in terms of r. o. 
Or. ^0, was tendered t<j the ^Appo^lant 
• who was asked to receive it as the 
manager and agjpnt of the firm and on 
. his refusal to give a receipt, a copy of 
the summons was hung up on the outer 
door of the place of bnsinos.s ot the 
firm. Hold —^I'hat the order of the Dis¬ 
trict Judge was plainly a final oi-dcr 
made under sec. 47, C. P. C., and was 
essentially a decree as it determined a • 
• question relating to the rights ^nd , 
liabilities of the parties with reference 
to the relief grunted by the decree and 
tho order was appealable. 'I'he fact, 
that it was open to tho judgment-debtors 
to avail themselves of the provision of 
sub-r. 1 of r. 40 of Or. 21 did not all(>r 
the nature of the order. 'I'hut the case 
of the Appellant who admitted partner¬ 
ship in his written statement was com¬ 
pletely covered by Mi)>r. 1, cl. (b) of* 
r. 50,*Or. 21, and execution was rightly 
directed to issue against him. That in 
the case of the other Appellant there 
was individual service ot summons on 
him as a partner within the meaning of 
cl. (c), siih-r. 1 of r. .50, Or. 21, unii he 
could not rely on any rcjirt^icnlatum 
alleged to }ia\e been made to him ns 
regards his capacity by the agent of 
the docroo-holder at the fimo of service 
of .summons gnd the decree-holder wa.s 
entitled to proceed with execution 
against him. That the service of the 
.summons by posting it on the outer door 
of the premises of the firm on tlu' refus¬ 
al of the Aiipellant to grant a receipt 
ivas clearly in accordance with r. 17, 

Or. 5, which has in this respect, alter¬ 
ed the procedure laid down in sec. 80 
of the Code of 1K82. That under r. 5 of 
Or. .‘10, in the ahseiue of a notice iii 
writing ns to (he capacity of the jierson 
on whom suinmons is served, the per¬ 
son served shall he deemed to hi' serv¬ 
ed a.s a partner and tlu'only nicthoil by 
which u person so served with sum¬ 
mons can contest his liability as a 
partner'is hy^ appearance lAider jirotest 
in accordance with r. 8. IIAISN.XJI 
CTIARAN SllATlA v. HANK OF HliN- 
GAL ... ... ... ...1008 


s. 60—Perma¬ 


nent tenancy, with condition of forfei¬ 
ture on transfer—Holding saleable in 
execution.] Tho word ‘‘ .saleable ” in 
sec. (iO of the Civil I’rocediire Code 
in|pns .saleable by auction at a cornpOl- 
sory sale under the orders of the Court 
anil not tran.sferahle by act of parties. 

•Where in a permanent lease thori* was 
a condition Jhat the landlord would ro- • 
enter if tho tenant made any transfer 
of the land demised. Held —That the 
lease 

did not.prevont a safe by the Court. 
R'ESH/tn CHANDRA PRAMANIK v. 
AJAHAR ALl IMSWAS ... ...1182 

73-RaS^ 


s. 


able distribution—Nature of orders un¬ 
der sedtion—Order under soctioA when a 
decree .and appealable—Conditions es¬ 
sential for aaproper application dw* rate¬ 
able distribution—Decree must be against 


^ Pane 

CIVIL PROCEDi;^ CODE—contd; 

same judgment-dbbtor—Decree against 
a firm and another against a mem- ., 
, ber thereof by name if decrees 
against tame judgment-debtor. | The 
Opposite Party obtained a decree for 
money against the judgneent-debtQr by 
name D. il. while the Fetit^oner ob¬ 
tained a decree for money against 1). M. 
and Co., a firm of wjjich D. M. was' 
a partner. At the instance of tho Op- 
^ posite I’arty She Municipal Corporation 
of Calcutta which held two Uovern- 
ment securities and a sum of money 
pajahle to 1). M. jilaced (he jiroperties 
at tho disposal ol the lowers Court tor 
satisfaction ol the decree held by the 
Opposite Party. During the pendency 
ot a proceeding lor rateable distribu¬ 
tion as between tho Opposite I'arty and 
other execution-creditors ot D. Si, ^t 
wliose instance tho said properties had 
lieen attached tlie Petitioner made an 
application lor rateahli* distribution. 

Held—That an order under sec. 73, C. 

1'. C. Is an order iii e.xeculicm proceed¬ 
ings hut IS not a decree unless all the 
conditions enumerated in sec. 47 are 
present. In the piesenl case the ques¬ 
tion which called lor decision was not 
within the scope of sec. 47. It W'as 
not a ((uestion which arose between the 
jiarties to the suit in winch the decree 
under execution was jiassud. but a 
<liieslion betwei'ii (wo rival decreo- 
hidders which dul not affect or interest 
(lie judguicnt-delitor and the order of 
flic towel Court was not appealable. 
Th.it it was essential for tho ajjolica- 
tioii of si'c. 73, C. P. C., that the dwrees 
should have lieeii passed against t|jo 
same judginenl-dcbtor and tho decree 
lield by the Opposite Party being 
against D. M. and that lield by the 
I’clilioucr being against (he firm of 
which 1). ,M. was a partner and it not 
being sliowii that Ilii.s decree was enp- 
atde of execution against him indivi¬ 
dually the two decrees could not be 
deemed to have been passed against the 
same judgment-debtor and (he Peti¬ 
tioner ci'ulil not succeed iii his applica¬ 
tion for rateable distribution. 13A1,- 
MFK hAWUli: A CO. v. .lADlNATH 
HANNFKJKF, ... ... ...1202 

-, s. 73, Or. 21, r. 


89—Execution sale set aside by deposit 
by judgment-debtor—Application for 

rateable distribution of money deposited 
if lies.) 'I'lio Court has no power to 
raleahly distrihnie under sec. 73 of the 
Civil Procedure Code money deposited ii> 
Court under Or. 21, r. 89, with a view 
to setting aside a sale of emmoveahle 
property in execution of a money de¬ 
cree. HARAl ti^HA v. FAIZIA’R 
It.VHAMAN . . ... ...1125 

. s. 73—Applica¬ 
tion for rateable distribution—Objection 
that decree obtained by applicant for 
rateable distribution was fraudulent— 
Jurisdiction of Court to h(dd sum.- 
mary i^uiry—Evidence Act (I of 1872j^ 
sec. IdS—Examination of judgiflant- 
debtor without notice to parties after 
the close of case and before oelivpry o^ 
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judgment.) 'I'ht* I’diiioitcr dhtniiiod a 
decree for nioiie.v iiKiiiiist one II and In', 
brothers. I’nnimis to lln' I’etitioiier’s 
decree the OpjHisile l'(irt.\ had oldaincd 
a decree against the saiiie judKinenl- 
deViors. In ,<lie «'.\eiiit)on proca'cdinjfs 
coiiiiuetKjHl b.v tlie retilioner. there was 
an u|>))l icat ion for r.iteable distrib.ii- 
tioii b.v the (ijiiMisite I’art.v and in the 
prneeedmj's tor (.xemtion coiiimenced b.\ 
the Ojiposile l'ar(,\, tliere ras an upjili- 
oatioii tor rateable distnbutioii b.v the 
I’etil loner. The 0])i)osite Part.v, ' how- 
e^ver, objected to (he application tor 
rateable distiibiition b.v the Petitioner, 
on the allejjation that the decree oli- 
taiiied b.v the latter was fr.nndiileiit. 
The Subordinate .ludtje held a suni- 
Tiiar.v enquuy into the iiialtei' and al- 
lojvfjd the Ojijio'ite i’.irt.v’s objeition It 
appeared that in the eni|iiiry, after 
evidence on both sales was adduced and 
arminients addrc'scd to the t'oiirt, 
judgment was rc'Civeil. 'J'heieaftel the 
t'ouit exaniined the judonient-debtor II 
without notice to the pleaders for the 
parties and relied on Ins statenieiits in 
passing the tinal order Held—That 
the .Subordinate .lurlge li.id jurisdic¬ 
tion to hold a suniiiiary eiuiiiiry into 
the matter, but (he exaiiimat loii o1 If 
should not have taken jdace without 
notice to the parties or their pleaders 
and without an.v opportuint.v atlorihd to 
them to cross-e.Xiimine him or to rebut 
his slateiiicnts. .Sec. Iti.'i of the Lvi- 
deiice -Act does not justify the jirocedure 
adojited bv the .lodge. I’KtUV I, \ 1. 
D.A.S'v. I'K.tRY L.\L D.WVN .. ttO.I 


-, s. 73 (1). U )- 

Surplus sale-proceeds, distribution 
amongst attaching ceditorv-Money 
standing to the credit of one suit, ap¬ 
plication for transfer to another'suit, if 
to be made in former—Practice—Certi¬ 
ficates of Accountant-General and Re¬ 
gistrar, Original Side, required with ap¬ 
plication.) Where nionev in ('(.iiit 
stands to tlie (.redd ot one suit and the 
I’laintift 111 anothei suit lia-. by leason 
of being an iitta<hiiig eieditnr or mort 
gagee or otherwise, an interest m such 
inonev and de-ires the hind to tie trans¬ 
ferred to the eredit of his smt in order 
to be dealt with therein, he should in 
all cases make tlie uiiidirat loii in the 
suit to whose (redd flic tnorie.v sf.uids 
for the transfer. In an application on 
the Original Side of tlie High Court 
for (he transfer and rateable distribu¬ 
tion of funds to wliuii tlie jirovi'ions of 
sec. 7;* .1). el. t'). of the (!cde i.f Civil 
Protfdure t*Ac( V et 1‘MlHi iiiay possil,ly 
apriy, the .Ajudieaiit shoni'l l>e requiied 
t*", produce, in addition to the eertitieate 
of the .\eftountant-<ieii(-i’al, a eertitieate 
of the Itegistrnr. IvI'MAK KltlSlINA 
MITTKR V. AMCl.YA l.ll.MtVN MIT- 
« TKR ... • ••• 315 
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— , s. 73 (1), prov. 
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-^ t. 92—^uit by 

mutwalli to remove trespasser manag¬ 
ing trust ns trustee de facto - Leave, if 
•cessary.J ^ .Sec. 92 of the Civil I’rocc- 
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dure Code docs not apply where a Plaiii- 
tiir claiin-iiig to be the trustee of a 
public religious and charitable trust 
.sues for the removal ofAi trespasser who 
has- u..urped the management of it. 
Budree Das Afukim v. Chooni Lai 
Johurry, 10 C. W. N. .581; s. c. J. L. R. 

3;i Cal. 78!) (lOOfi), followed. Neti Rama 
Jog.ah V. Venkata Charulu, 1. L. R. 2(1 
Mill. T51 (lt)U2) and Sajedur Raja Chow* 
j dhuri V. Gour Mohun Das Baishnav, 1. 

• L. R. 21 (.'al. 118 (1897). not followed. 
SKEK.Mrrj’Y AY.ATANNJilSSA Bllll 
V. K'LLFU KH AJ.ll'A ... ... 23J 

---- , s. 97 —Partner¬ 
ship accounts, suit for—Preliminary de¬ 
cree declaring partnership dissolved and 
directing enquiries and accounts—Part 
ordering enquiries if to be separated 
from decree and treated as order-Vali¬ 
dity of order if may be questioned on 
appeal from final decree.| In a suit, to 
h.ive jiartnership accounts taken, the 
Trull .Itulge b.v a loniial adjudication, 
dateel .‘lOth .lime 1!)08, (I) declared thiit 
the partnershi|) was dissolved as from 
1st ./illy 1907, and ordered and deereed, 

(2) that. iiiquMy be made b.v the Re¬ 
feree as to who were the partners, and 

(3) that the Referee shoiilit take an ac- 

coiiiif of th<> dealings of the jiarties 
with the assets of the jiartiiership busi¬ 
ness. .\o a]i))(>al was prclerred from Hus 
adjndieatiun. and inquiry was made 
and aicoiiiits taken. 'l'h(> decision of 
the Referee upon the iii(|uir.v which was 
adverse to the .\ppi'llaii( was eoiitirined 
by file Jiidgi'. In an ajipeal against 
the lirial decree, the .tppelJaiit look ex¬ 
ception to the iiKpiirv ordered b.v tlie 
Judge (as to w lio were the partpcr.s) as 
erroneuii'. Held—That tlie adjuiliea- 
tioii by (he Tiial .liidgi* in which the 
iiiqiiiiy was ordeied was a preliminary 
rlecipi*. and not having been ajqK'aled 
against (ou)d myl under see. 97 of the 
Civil Procedure Code be questioned on 
the liiial appeal. The adjudication did 
not (ease to be .a deeieu, beeauso a .siib- 
onliiiate part ot it. if ciHrrectly made, 
might have been made separatel.y as an 
order. The Code makes no provision 
for something which is neither a decree 
nor an order, nor aii.vihmg which is 
lioth. neither does it iirovide that one 
ndjiidiiiitioii b.v the Coiut can he re¬ 
solved into diverse eleinelits, soTun of 
Adiith arc decrees and some orders. 
AriMi:!) Ml SAJI SAI.KJI v. IIASIIJM 
LP.RAIIIM SAI.KJI (P. C.) ... ... 449 

—-, g. 97—Omi.s- <! 

• siriii o( Court to emliody jts findings 
in foniiui del ree-Right of appeal. See 


7.55 


( 

s. 


■97-TTl’reli- 


miiuiiy decree declaring partnership 
dissolved and directing enquiries anil 
a^eounls—Part nrdejiifg enquiries if to 
^e separated frAni'Rlctiree and treated as 
order,-Validiiy of <^der if may he 
questjoned on appeal from final decree. 

See Partnership ... , ... ... 449 

-t-j t— — -, t? 104, $ub-$. 

(1), cl. (f). See •\rbitinlion Award ... 948 
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-H_-y)4 if « 

bars ai)peal of surety for judgiueut- 
debtor imprisonfd in execution of do- 
ci'ee. See s. 42 ... ... ...1085 

—, s. 115, High 
Court if can revi.so decision of lo«er 
Court protecting ixjssession of adhiar 
under sec. 0, Specific Relief Act. * Sea 
Epc^jfic Itelief Act, s. t) ... ...12^5 

,-, s. 115— Aupli- * 

cation made out of time, entertainert by 
Court without adjudication of question 
of limitation—Kevision by High Couit.^ 

See Limitation ... ... . . 070 

-- s. 115—.luris- 

dietion of Higli (.'oiirt to rcMx- order Ity 
Civil Court refusing .sanction for pro.se- 
cutioji. See Cr. 1*. C., .s. 105 ... 147 

-—-. s. 141, Or. 21,* 

r. 90, Or. 9, r. 9—Application for set¬ 
ting aside sale—Dismissal lor default— 
Restoration.) An applieution foi set!mg 
aside an cxecution-sale is not uii appli¬ 
cation for execulion, but in the niilure 
of an origiiiji proceeding m liieh IS not 1 
excluded from the purvunv *-of sec. 141 
of the Civil rroccdnrc Code. Huclx ap¬ 
plication if ilisinisvcd for deiaull can 
be restored under Or. I.\, r. 0. of the 
Civil I’rocediiie Code. Asim Mandal v. 

Raj Mohan Oas, 1.3 C. J .1. .532 (1010) and 
Hari Charan Chose v. Manmatha Nath 
Sen, I. L. R. il Cal. I (I013). distin¬ 
guished. Subbiah Naicker v. Rama- 
nathan Chettiar, I L. R. 3/ Mad. 402, 

47.5 (1014) and Safdar Ali v. Kishun 
Lnl, 12 C. L. .1. i; (1010), followed. DIOL- 
JAN NJCHIIA HlBliE v. HEUIANTA 
KUM.VR RAY ... ... ... '58 

-s. 144—Decree- 

holder as auction-purchaser in posses¬ 
sion of property sold for more than 
three years—Subsequent setting aside of 
sale—Mesne profits, application for, by 
purchaser from judgmen^debtor—Sec. 

144, C. P. C., applicability of—inherent 
jurisdiction of Court—Mesne profits for 
more than three years if can be allowed 
—Limitation Act, Art. 109.) A sale 
held in execution of iv decree at uhich 
tho decree-holder uas the auction- 
purchaser was set aside. He had been 
illaiiossession of the projierty for more 
than three years. The Ropondent pui'- 
ejmsed the property from the judgmilit- 
deijtor together with the right to sue 
tho decree-holder for mesne profits in 

•respect of tho period during which he 
was in posai'ssion. 'i'he Respondent ap¬ 
plied to the Court for and obtained such 
mesno profits. Held —That flie Court 
below^inif no jurisdiction under see. lit, 

(}. V. to entertain the applicatic.n, 
but ini^iuuch as the Respondent obtain¬ 
ed an order in lis favour in the C ourt 
below purporting U^e made under SPiP 
144, C. P. anl^iiasmueh as a deter¬ 
mination of n question arisnig under 
Hw. 144 is a dtjprec by force of the defini¬ 
tion clause •in sec. 2.* the Rgs^nudeiil 
could not be heard to sav that the ap¬ 
peal was incompetent. That oven as- 
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.sumiiig that the Court had inherent 
• jurisdiction to award mesne profits 
upon the application presented by tho 
Itospondent it cither had no power or 
it was an improper and siusouiid Fxer- 
cise ot judicial discretion to award 
incsiie profits lor any period beyond 
threo years betoro th% application tor 
winch only mesne prohls could have 
r been ublaineih by suit umler Art. lUH of 
the Limitation Act. DEVO ^.•VTIf 
DAS V. JOOEMJRA NATH HIIOUMIK 1167 

-, s. 145—Suret^f, 

execution of decree against—Person de¬ 
positing chattels to secure fulfilment of 
decree, it such surety—Personal liabi¬ 
lity, if essential.) Sec. 145 of the thvil 
J^rocedurc Code applies only where the 
suictj lias rendered himself persoaaity 
liable ror the dei'i-etal amount. Where 
A having been brought iiiider arrest in 
exeeutimi ol a deeiee, H hamled over 
two (ioverumeiit jiroinissory notes lo 
the decree-holder's pleader upon the un- 
derstaiiding that the latter should hold 
tlieiu as security tor the due fulhlmenl 
of the dei'i'ee against 1. Held —That .he 
ease did not come under sec. 145, C. P. 

C. B only created an equitable charge 
upon the notes m lavour of the deeree- 
hohler by depositing them us .security, 
and this liability could only be enforc¬ 
ed in a regular suit. BRAJENDllA 
l.AL DAS V. LAKllMl NARAIN 
KH.VNN'A ... ... ... 961 

--- -. s. 145—Surety 

for costs of Privy Council Appeal*-De- * 
cree for costs in Privy Council if may 
be executed against properties charged 
by surety — Personal execution.) IDider 
sec. 115 of tho Civil I’rocediire 
Code, a party who has obtained 
a (leeree tor costs in Privy Ooun- 
eil can proceed by ajipJication to 
realise the amount of costs decreed 
against the surety (for the judgment- 
debtor) pcrsoiiallv, but not against tho 
projierly wliieli lie had charged under 
see. (102 of the old t'lvil Ihoeeilure lode. 
Even under Or. 3t, r. 14, of the Civil 
Proeeduie Coile. which has replaced sec. 

5)0 of Hie Transfer of Property Act, the • 
ju'operties I'harged cannot lie sold e.\- 
I’cpt liy instituting a mortgage si it. 
MCSSTT. C1IANDR\B4T1 v. M\DHO 
i’ROSAD ... ... . . 178 

. —.— -- - , $. 145 —Surety 

for judgment-debtor iiiiiu-isoned ill exe¬ 
cution of decree- .\ppeal. See s. 42 ,1085 

- —_—... ss. 151, 47-Or. 

47, r. 2—Court’s inherent power, if to be 
exercised in contravention of prohibi¬ 
tion of statute; ,and if to be exercised 
when not tending towards substantial 
Justice—Statute, application of.) In 
exerci.se of its inherent powers under 
see. 151 of the Civil I’rocediire Code, * 
the Court cannot assume jurisdicljon to 
, grant a review where it hasAieen ex¬ 
pressly forbidden by the Legidatnre Jo* 
entertawi such application. On* any 
point specifically dealt with by the 
Code, the Court cannot disfegavd the 
lettqr of the enactment according’ to it'* 
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tnie construclion, tliouKli, the Legis¬ 
lature cKiiuot auticiiiato and make ex¬ 
press provisions to cover all possible 
eoiitingencies, it is the duty of u ,ludgo 
1o Upply thej provisions ot the law not 
only to ,what appears to be regulated 
expressly thereby, but also to all cases 
to which just lyiplication of them may 
be made and a Inch appears to be com¬ 
prehended either withiiv the express 
.sense of the law or within the conse¬ 
quences that may be gathered from it. 

'jtho inherent power ot a Court cun bo 
invokeil only tor the attainment of the 
oncl.s of substantial justici- for the ad- 
niinistrat ion of which alone Courts 
e.vist. A sale ceitihcate is merely evi¬ 
dence of title and does not ereate title, 
sQ that if the Conit should letnse to 
grant sueh a eertifieafe to the aiietiou- 
purchaser, possession should not be 
delivered to him ns leiiuired by the 
t.'ode. This will not preeliidi' him from 
suing for a declaration ot title and for 
recovery of possession within 1‘.1 years 
of the date when the sale was eonfirul¬ 
ed. Where purporting to act under sec. 

15], C. P. a Alunsit eaiieelled an 

order for delivery of possi-ssum passed 
by h is predecessor on the ground that 
(he application for delivery of jiosses- 
.sioii having been made more than 5 
years after the dale ot confirmation of 
the sale was nuiiiifestly barred by limi¬ 
tation, Held—That as the iMuiisif was 
expressly forbidden by statute to en- 

t tcrtiyn an applicnt ton for review, he 
could not entertain the application in 
exercise of his inherent pow'ers. That 
tlie order should not have been made, us 
its only effeel would be to drive the 
auction-purchaser to institute a suit. 
SASI BIIUSAN M()(>KKI{.ri,-’E v. 
RADHA NATH ROSE ... ... 8.T') 

- , s. 151. See 

Or. 47, r. 1 ... ... ...1188 

- , s. 151— Inher¬ 
ent jnri'diction of Courts to recall or¬ 
ders obtained by supprevsion and mis¬ 
representation of facts. See Oiiaidiaiis 
and Wards Act. 3‘J 81 

ss. 151, 152— 
Inherent jurisdiction of Court—Scope of 
sec. 151 — Amendment of decree.) Sec. 

152 docs not III any way alfecf the in¬ 
herent juri'dicfion of the Court under 
sec. 151 and in exercise of this juris¬ 
diction *he Court eau amend a decree 
even when sec. 152 has no upplieation. 
MOHARTR PHOSilAI) CIIOCDHI RY 
V. CHANDRA SEKHAR SAHI ...1021 

-. Or. 1, r. 1— 

Substitution. See Or. 22, r. 1 G41 

Or. 1, r. 10— 

4 Party transferred ironi one category to 
anotlmr if a new party. See J>imilo¬ 
tion Act^ 8 . 22 ... ... ...12(ijl 

^ Op. 24,1 r. 1— 

l^rtltion, suit for, if lies without in¬ 
cluding Hje whole of the joint proper- 
Mes in the ftiiit. See Partition ,. t56 


Page 
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. Op. 3, Pt 1— 
Recognised agent, if has right of audi¬ 
ence.) A recognised agent as such has 
no right of audience. HURCHANI) 
RAY OOHOURDHON D.AS v. THE 
RlvNGAL-NAGPUR RAILWAY CO ... 64 

-, Op. 5, r. 17- 

Sertico of sumiuon.s oil Defendant’s re¬ 
fusal to accept it. See s. 47 ...1008 

---^ Qp, 5 ^ rp. 17, 

19-v’Service of summons on purda- 
nashiii ladies who cannot be approach¬ 
ed by serving pecn—Powers ^nd duties 
of the Court under—Service of sum¬ 
mons on imrdamishm ladies by regis¬ 
tered post—Or. 9, r. 13— Piirdaiiashm 
lady, exparte decree against, setMng 
aside of—Unrebutted statement on oath 
as to absence of knowledge of suit.) 

The I'laiiit iff-Hospoiidciit instituted a 
■'lilt against seveial persons to recover 
a sum of money alleged to be dim from 
them a- members of a partnership 
coiieeri). Tlie suit was decreed ex 
parte. Two of the Defendants, the Ap¬ 
pellants, who were purdanashin ladies 
and the ,widows of an alleged member of 
the linn, made an applieutiou to set 
aside the decree on (he ground that the 
summons had not been duly served on 
them and they hnd no knmviedge of the 
suit and they were at any rate pre¬ 
vented by suliicieiit cause from appear¬ 
ing, wlie-ii the suit was culled on ter 
hearing. It appeared that (he peon 
could not obtain a*ces.s to (he Appellants 
and there was no authorised agent to 
receive summonses on their behalf ami 
that there were no adult members of 
the family of the ladies upon whom the 
service could be made. Tlu' copies of 
the suiiimons and plaint were in eon.se- 
qiieiiee affixed by the serving peon on 
the main gate of the dwelling house. 

It further appeared that there was on 
tho record a vakalatnama purporting 
to be signed by one of the Ajipellants 
and an otiiner of tho other Appellant 
on her behalf which authori.sod a 
pleader to oppose tho IMuiritifT’s appli¬ 
cation for attachment before judgment. 

I'he Appellants on being e.xaniiued 
stated on oath (hat (hey had 110 know¬ 
ledge of the -nit and the vakalatnama 
was n<it put to them and tho I’lnintifl 
did not take any steps to prove w*nat 
piirporteii to he the signature of one 
of' the Appellants on the vakalatnaKia 
nor did he establish that the other 
Appellant had authorised her officer to, 
sign the vakalatnma on her behalf: 
Held— That r. 17. Or. 5. til the Civil 
Procedure Code is applicable to a case 
of the present descriptiont where the 
serving officer is not able to cibtiGn ac¬ 
cess to a purdanaebin lady whb, has to 
l>e served and cannot deliver or tender 
a c opy of the sum^/oi^ to her. Where 

4i**^is impossiblft serving officer 

to obtain access to TOe person to bo 
served either by rea.son of the Custom 
of the country or for anp other,reason 
the fca<B»may be‘held to be covered by 
the description in. r. 17 " where the De¬ 
fendant cannot be found bv the 
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Ing officer" and the requiaemeiiits of • 

t tRat Bale having been fulfilled the Ap¬ 
pellants could not* succeed on the 
ground that the summonses were not 
duly served on them within the mean¬ 
ing of r. 13 of Or. 9 of the Code. R. • 
19 of Or. 5 imposes upon the Court 
the duty to satisfy it.seff that service • 
has been' properly effected and it is 
open to the Court even when therci.has 
beeft a technical compliance With the * 
provisions of r. 17 to order service in 
another mode if the Court thinks fit to 
do so in the interests of justice. The 
Court may in a case of this descrip¬ 
tion direct the issue of summons to 
purdangthin ladies by means of notice 
sent by registered post, so that the 
cover may in due course reach the lady 
herself. In the present case the Plain¬ 
tiff-Respondent having failed to rebut 
the allegation on oath made by the 
Appellants, the High Court hold on a 
consideration of the circumstances of 
this case that it was established that 
the Appellants had no knowledge of the 
suit and they were iirevenfed by suffi¬ 
cient cause from appearing when it 
was called on for hearing and the #x 
parte decree was set aside as against 
them. KRllIRODE SITNDARI DASl v. 
NABIN CHANDRA S.XHA ... ...1231 

—, Or. 5, r. 19. 

See Or. 5, r. 17 ... ...1231 

-, Or. 6, r. 18. 

See Chota Nagpur Landlord and Ten¬ 
ant I’roceduro Act, s. 17 ... ... 200 


Or. 7, r. 4— 

Suit by Plaintiff in reprc^cnt.ative 
capacity—Character of 1‘laintiff if 

should be stated in cause title. See 
Or. U. r. 2 ... ... „ ...1193 

Or. 8, r. 2— 

Res judicata, plea of, not taken in 
written .statement, if may be taken on 
appeal. Se^ .s. 11 ... ... ... 942 

-, Or. 9,* r. 9— 

Application for sotting aside sale— 
Dismissal for default—Restoration. See 
B. 141 ... ... ... ... 758 

■ . . . ..—-- Or. 9, r, 13— 

Compromise petition purporting to be by 
all the« Defendants filed by those ac¬ 
tually present in Court—Decree passed 
on such compromise petition—Subse- . 
quent 1‘epudiation by Defendants not 
present at filing of petition—Jurisdiction 
of Court to set aside, decree as ex 
parte decree under Or. 9, r. 13.] The 
Petitioners instituted a suit for decla¬ 
ration of their title to, and for posses- 
Bion of, certain tands. Two of the De¬ 
fendants (l^os. 4 and 5) filed a petition 
of compromiie and asked for a decree, 
so far as they were lymcerned, on that 
oompfomise and an ^ parte decree 
gainst the other ^imfendants. The 
Court, howler, ordered fresh serviise oif 
the other Defendants, and subsequent 
thereto Defendant# Nos. 4 and 6 
peared In Court with a petition of Sofa-* 
promise purrorting to oe* executed by 
Defendants Noe. 1 to 3 as well as by 
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"themselves. On this petition a decree 
waa made in terms of the compromise. 
Afterwar^ Defendants Nos. 1 to 3 put 
in a petition to the Court stating that 
Defendants Nos. 4 and 5 had ne author¬ 
ity^ to xiresent the petition of conapro- 
mise on their behalf, that no summons 
had been served on them, aad that the 
petition was fraudulently represented 
Bb being made lHyr them. The Court 
• acting under Or. 9, r. 13, C. P. C., set 
aside the decree and ordered a re-trial 
of the case. Held —That the Judge when 
he made his order was under tHe im¬ 
pression that all the parties in the 
case wore before him and that the peti¬ 
tion was the petition of all the parties; 
consequently in granting the petition 
he did not intend to make it ex-parte • • 
and the decree could not be treated as 
an ex-parte one, and consequently Or. 

9, r. 13, C. P. C., did not apply. 
DAMODAB MISRA v. HRISHI NAIK 118 


-, Or. 9, r. 13— 

Purdanashin lady, ex parte decree 
against, setting aside of. See Or. 5, 

• rr. 17, 19 ... ... ... ...1231 

--, Or, 14, r. 2— 

Scope and application of rule—Issues of 
law, determination of, in the beginning 
—R. 4, Or, 7—Suit by Plaintiff In re¬ 
presentative capacity, character of 
Plaiatiff if should be stated in cause 
title—Amendment of plaint by leave of 
Court, effect of.] On the 30th July 1886, 
tho Plaintiff was declared to be a dis-, 
qualified proprietor and the Court of 
Wards took chaige of her estate. On 
tho 7tb .liine 1890, by a kobala the Court 
of Wards .sold to the father of the De- 
tendimt all the properties in suit except 
two inauzivi. By a further kobala, 
dated 11th February 1901. tho two 
maur.as were similarly conveyed. On the 
Ist August 1911, the Court of IVards re¬ 
leased the property of tho Plaintiff from 
its charge. The Plaintiff on 31st May 
1912 sued for a declaration that the 
two kobatas were invalid and for re.s- 
toration of possession of the properties 
concerned. As regards the two raauzas 
sold in 1901, tho plaint originally did 
not show in tho cause title the charac¬ 
ter in which the Plaintiff sued, al¬ 
though tho body of the plaint and tho 
prayers made it clear that she sued as 
the' shebait of certain idols. Subse¬ 
quently with tho leave of the Court the 
cau.se title wa.s amended so as to show 
tlist. the Plaintiff sued on behalf of 
herselt a»rf-^3 shebait and tho neipes.sary 
amendments in Iht iv'dy of the plajnt 
were made. On the appiicitiou pf the 
Defendant the Trial* Judge tried tuS' 
issues of law first and dismissed the 
suit. Held —^That the application of 
r. 2, Or. 14, C. P. C., is not confined 
only to cases in which the issues of 
face had not been settled. The rule alsb 
ai/blios to cases where the Court •has 
not postponfd the settlement of the^ 

' issues of fact, and the course adopted by 
the Trial Judge in disposing o4 the 
issues of law was not illegal. That Or. 

7. r. 4, d6es not require that wheb the 
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I’liiiiitilV Mios Ill a roiire.-eiifutivo capa- 
ci(,v that, lull •'limild (jo f'tated iu 4he 
<MUs(> htl<> <)( llti plaint although that: 
i> a Kiuviiiiciil plan io state it. The 
‘ aiiioiiiluiiMl-- niadi lu the plaint by the 
have ot the t'oui't could not in any 
view uiiioijiil to an addition or substitu¬ 
tion ol a ner. I’laiutill within the nican- 
iiis of -el 2:; ol (he Limitation Act. 
'I'liat Alt. !>l of till' Ifiniitatioii .Vet hah 
no applualion to the -iiit in so far ns 
it wa- iM-titolid li\ the I’laiiitifT as 
shebait ot the idol- K’\M Kl AILMONI 
SI.NtJflV .VIVMIJIVI'A V. WASH-’ ALl 
AlLLhV. \ ... ... ...ntci 

- -. Or. 21, r. 2, 

sub-rr. 1. 2 and 3—Adjustment of de- 
^ ,cree not certified it can be recognised 
by Court executing decree—Estoppel if 
applies between decree-holder and 
judgment-debtor—Estoppel if can be 
invoked to nullify an express statutory 
provision—Limitation Act (IX of 1908), 

Sch. I, Art. 174— Application for notice 
on decree-holder to show cause why ad¬ 
justment should not be recorded, period , 
of limitation for.) X decivo-lioldi-r ap- 
jilied for c-wcution on the 1st .Tune ltll‘3. 

On behalf of the judgment-debtors ob¬ 
jection was (uken on the 27th Juno 1912 
to the i-lleit that the decree could not 
be executed inasmucli a- it had been 
udju-ted on the 11th February 1912 and. 
under tin- adjusiment. the decree-holder 
had a.ciecd to aciejit the judgment- 
debt III cel 1,11II -pecihed iiistalinciit-. 
'fills .idjii-t iiicnl was not recorded as 
j IIIc.-ci died III -iib-rules ] and 2 of ()i. 

21, r. 2 Held—That as (he adjustment 
had IK t been riconled, the (’mirt excc- 
futmg the decree could not lecognise 
it under Or. 21, r. 2. siilijr. 1. 'I'hat 
even if the apjjlic.ation of the 27th .Tune 
were treated as an apjilication for the 
Jssuo of notice to (he decree-holder to 
show I'aiise why the adjustment .should 
not be lecoi'dcd, it was barred bv linii- 
tutioii under \it, ITJ of the. Second 
Sch(‘dulc ot the T.imitation Act. Held 
fH.s to the contoritinn that the decree- 
holder having subsequent to (he alleged 
adju.stinent received payments in nc- 
coidance therewith w.is c.stopped and 
tile Court was bniiTid to determine whe¬ 
ther then bad or hod not been an ad- 
ju“tinpn('i -That (his argument was 
clearly opposed to the jiiovisions of 
.siib-iole .‘1, and the doctrine of estoppel 
cannot be invoked to nullify an ex- 
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press fiitiiloiy- Tit'ovi-ion JOfiKNn)?,,V 

.vv'Tif svificn; v. tkobh Vi' xvrir 
crrAT'i*L’ifJT:r. .. •■ 

. . , Or. 21, r. 50, 

■'cTs. ibi. (c) -F-xecul ion of decree 
against firm—.Vdmissi„ii of piiiinership 
HI Tileedings- Service of .-ninrnons in¬ 
dividually as Jiartiler .Vbsence of iio- 
tiee with summniir. as to capacity of 
pilrsf-ii eei^ud^eli’cct of— I’roccdiire f^jr 
per-oil not iP'partner but served indix-i- 
(biall.r as such. See e. 47 €... ...1008 

--. Or. 21, rr, 60, 

58—lldi-Tee for money—TSxecution against 
rejiresw-tativo of judgmenWebtor— 
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cObjeotion that property not aSseta left , 
by judgment-debtor, but objector's per- • 
sunal property—Cldlm whether to be de- 
toriniued uncler sec. 47 or Or. 21, r. 60. 

Sea *. 47 ... ... ... 517 

_1--, Or, 21, rr, 60, 

• ^58—Lccree against shebait as such—Ob¬ 
jection by shebait or his suceessor In 
office that properly attached is objec¬ 
tor’s secular jjroperty—Appeal, ^ee 
‘s. 47 520 

Or. 21, r. 65- 
(.^ourl sale—Acceptaiiee of bid if incom¬ 
plete without Court’s sanction—Court’.s 
and Nazir’s respective functions in re¬ 
gard to bids. See Sole ... ... 033 

-, Or. 21, r. 89, 


money deposited under, applieutioii for 
rateable distributiou of, if lic«. See 
s, 73 ... ... ... ...1125 

---;—, Or. 21, r. 90— 

Application for sotting aside sale—Dis¬ 
missal for default — TIestorotjon. See 
s. 141 ... ... ... ... 758 

-----Or. 21, r. 90— 

Application to set aside sale dismissed 
for default—Dismissal of application for 
restoration—Appeal if lies.) An appli¬ 
cation to set aside a sale under r. 90 
of Or. 21 of the Civil I’rocedure Code 
having been dismissed for default, the 
aiiplicaiit applied for restoration of the 
ca.se. but this applicnt ion was refused: 
Held— That no appeal lay against the 
order refusing to restore the case. 

C'l. (e) to r. 1 of Or. 13 of the Code did 
not apjily to this order. Sec. 141 of the 
Code which leplaces sec. 047 of .Vet 
XTV' ot 1882 has not effected any altera¬ 
tion in tho law. On the date fi.xed for 
hearing of Appellant’s iipplieation to 
set usiao a sale, the Appellant came to 
Court and finding the Judge engaged in 
the trial of another suit, left the tViurt 
and went on another business leaving no 
inatrucljotis to his ple.ader Keturning 
laler, ho found that his case had been 
called on in the meanwhile and dis¬ 
missed tor non-prosecution. Held— 
'I’hat there were no grounds fur res¬ 
toring the ca.se. Manilal Dhunji v. 
Gulam Hosain, 1. L. 11. 13 Boro. 12 
(1888) ami Ismail Ibrahim v. Jan 
med, 10 Bom L. R. 904 (vaWJI; "relied 
on. Somayya jy.._5«bbama, 1. L. K. 26 
Mad. .Wi-T;iij03i and Lalta Praaad v. 
Bai!V- Karan, I. L. U. 34 All. 426 (1912), 
not followed. CHARU CHANDRA 
<iIIO.SJI V. CHANDI CHARAN RAY 
CHOUDIIUKY ... • ... ... 2.5 


---, Or. 21, r. 91— 

Auction-purchaser induM4 to buy pro¬ 
perty of small value by misfepresenta- 
tion—Remedy.) Where appeared 

that it w'as knowa tp the decree-holder 
. that 1 ani\|L ri^ Mai anna 16 krants 
share put up for sale in exocu- 

ttoii /if his decree bad been, previou.sly 
sold in ixeciition of a mortgage decree: 
H^d—^That 4 was nM open io the pur- 
Phifser at the sale whfl got 16 krants 
at least of Uie pvopertv purported to 
be sold to apply under Or. 21, r. 91, of 
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* the Civil Procedure Code, on the 
.ground that the judgment-di^btor had ns 
saleable interest .in the property; 
though if he was induced to make the 
purchase by fraud, ho ipight not bo 
without other remedies. Naharmul 
Marwart v. Sadut Ali, 8 C. L. E. 468« 
(1881), Protap Chandra Chakrabartty v. 
Panioty, 1. L. B. 9 Cal. 506 (1883), Hard 
Coomae Dey v. Shuthee Bhooshan 
G^ose,^. L. E. 9 Cal. 626 (1883), Sona- 
ram Das v. Mohiram Das, I. L. B. 2d 
Cal. 235 (1900), Durga Sundari v. Go- 
vinda Chandra, 1. L. B. 10 Cal. 368 
(1883), Sant Lai v. Ramji Das, I. L. E. > 
9 All. 167 (1886) and Birj Mohan Thakur 
V. Rai Umanath Chaudhuri, L. K. 19 I. 

A. 154: B. c. 1. L. B. 20 Cal. 8 (1893), 
referred to. SHEOGOBINIIA SINGE 
V, UHANUKDHABl SINGH ...1291 


-, Or. 21, r. 90— 


Step in execution of decree for ar¬ 
rears of rent—Non-transferable occu¬ 
pancy holding, transferee of a portion of, 
if entitled to apply for reversal of 
sale.] A tran.'<feroo of a portion of a 
non-transferable occupancy holding is 
entitled to apply for reversal of h sale 
in execution of a decree for arrears of 
rent obtained by the entire body of 
landlords. The rule fornitilaled in rule 
90 of Or. 21 of the Civil Ibweduro Code 
of 1908 has a »ider scope uiul is of a 
more comprehensive character than the 
rule laid down in see. 311 of the Code 
of 1882. AHDCL AZIZ v. TAKAZl'D- 
DIN SHEIKH ... ... ... 326 


-, Or. 22, r. 1, 

Or. 1, r. 1—Substitution—Suit by pre¬ 
sumptive reversioner to declare adop¬ 
tion invalid—Death of Plaintiff—Next 
presumable reversioner if may conti¬ 
nue suit—“ Legal representative 

Right of remote reversioner to join in 
suit and hence to continui suit—Suit in 
representative capacity—Identity of in¬ 
terest.] When during the pendency, 
against a Hindu widow and »a person 
alleged to have been adopted by her as 
a son to her deceased nusbpnd, of a 
suit brought by the presumptive rever¬ 
sioner to obtain a declaration that the 
adoption was invalid, the Plaintiff dies, 
the right to suo survives to the "ne.xt 
presumable reversioner ” and the latter 
IS enritled to continue the suit. Such a 
suit brought by the presumptive rever- • 
8 ion<!>r is in a representative capacity 
and on behalf of all the rever.sioners. 

TAe phraseology of sulvsec. 11 to see. 2 
of the Civil Proceduro Code in which 
the pxpressioli “legal representafivo_“ * 
is defined though not clearly worde<l, i.s 
fairly open,to tho contention that, the 
suit was» brought by the deceased Plain¬ 
tiff as r^rcsenting in his reversionary 
right tho eai^to or the last male owner 
aiyi that on his dmtjj the right to 
devolved on tho nMk^^rosfiniablo reve^* 
aioner, btit his ri^nt to be substituted 
in place "of the deceased presumiltive re- 
versionoi re.sts nu the broader ground of 
identity of interest. There is to 

f ireclnde a remote reversioner from 
olnlsg or Mking to m ioined in m 


CIVIL PROCEDLEE -CODE-contd. ' 
action brought by the presumptive re¬ 
versioner or even obtaining the conduct 
of» the suit on proof of laches on tho 
part of the Plaintiff or collu.sion be¬ 
tween him and the widow or other 
female who,se acts are impugned. It tal¬ 
lows therefore that the “ next psesmn- 
able reversioner” is entitled to eontuuic 
the .suit begun by the iirasumptno lo- 
versioner on tho latter’s death. The 
‘'po.sitioii in this- Ye.sjieet is the .samu a.s 
that of a I’Jaiiiljff in a presumptive re¬ 
versioner’s suit challenging an aliena¬ 
tion by a Hindu widow- on the ground of 9 
ab.senie of justifiable necessity, hud tho 
test of res judicata has been wrongly 
applied by the Madra.s High Court in 
an enquiry as (o whether the right to 
sue in ca.ses of either description .sur¬ 
vives to the “ iie.xt iire.siiniaiile reverr * 
sinner.” V. VEXKATANABAYANA 
PJLLAY V. V. sums(P, C.) ... (M 

Or. 30, rr. 5, 


8 —Execution of decree against firm. 

See s. 47 ... ... ... ...106f 


Or. 31, r. 90— 


Applic.ation for setting aside sale—Dis¬ 
missal—Hestoration. See s. 141 ... 758 

--_ 34—Mort* 

gage suit, application for decree abso¬ 
lute in—Limitation—Scope and effect of 
Order.] Th e decree nisi in a iiloitgago 
suit wa.s iiiudo when the Civil I’roie- 
tlure Code of 1882 wa-. in force The 
niiplicatioii for inakitig the dci lee al> 
solute was made more than 12 years 
after the date of the deerei* and atftT 
tho Civil Proredure Code of 1908 eniue 
into operation. Held—That prior to the* 
(hide of 1908, there was no period of 
limitation within winch a Plaintiff was 
bound to apply for the order abseluto 
for sale hi n suit brought for sale of 
tho mortgaged property, and the provi¬ 
sions of t)r. X.XXTV of the Eir.st 
Schedule to the Code of Civil Proce¬ 
dure. 1998, whiih repoateil -eis. S.'i to 
90 of the Transfer of Pioporty Act. do 
not apply so as to take awa,\ a n-ted 
right which tho Plaintiff had of ap¬ 
plying to have the deiree for sale made 
absolute and the apiiliiation tiled by 
him was not barred by limitation. 
Gopeshur Pal v. Jiban Chandra, 18 C. 

W N sot (19U), fellowod. KISTA 
EAR V. Sb’lMATl 15\X\M(>At DEIHA ITO 

- - , Or. 31, r. 4- 


Deereo to be modi lied in exce\)lioiial eir- 
ciiinat.mces. See Sale ... . . .'i3. 


-. Or. 34, r. 5, cl. 


2—Limitation Act (IX of 1908), Sch. I, 
Art. 18J, application under Or. 34, r. 5, 
cl. 2 if governed by—Morigaoe suit, 
application for decree' absolute 'In— ’ 
Limitation—Sec. 5, circumstances justi¬ 
fying the application of—Sec. 14, if ap¬ 
plies to appeals.] The Plaintiff obtained 
a decree on a mortgage on tho 861 h 
•July 19IW, the date fixed for imyment 
being 28tj .lanuarv 1906. On .'tl-t Mayi 
* 1909, he opplied tor the deeix'e bdiii;^» 

made absolute and that aiiplirsition was 
granted. Against this tho Defoiiuaut 
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appealed and the case was remanded on^, 
the 7th March 1910. Against the order 
of TOtnand lliere was an appeal tofthe 
High Court, but the pruceedings conti¬ 
nued in the first t.'ourt ainl wa.s dispos- 
©d of OK (he r.)th September 1910, the 
Couft holding that tho application for 
decree absolute was barred by limita¬ 
tion. On tjie 21st April 1911, the High 
Court dismissed tho apiieal against tno 
order of remand amh on the Kith Ma'j i 
1911, tho PlaiiitilV ai>pealed to the lower 
Appellate Court agaiii.st the order of 
tho 19th September 1910. Held —That 
an application under Or. 31, r. .5, cl. (2), 
comes within the scope of Art. 181. 
That the applicatioii for decree abso¬ 
lute was barred by limitation under 
Art. 181 of tho Limitation Act. That 
^tho appeal to (ho lower Appellate Court 
against tho order of the I9tli Septem¬ 
ber 1910 wa.s also buried bv liiiiitation. 
That sec. 11 of the Limitation Aet has 
no application to appeals and the pre¬ 
sent case docs not I'oine within sec. ~i. 
HEM SFNGII V. BERIIAMDEO SINGH 17.3 

-^-. Or. 34, p. 14. 

See Civil Procedure Code (XIV of 1882), *' 
sec. 602 ... ... ... ... 178 

.... . Or. 39, rr. 1, 

7—Wrongful alienation ot d(‘ceascd’s 
estate oppreheudod by caveator—'I'em- 
porary injunction, application for, if 
lies. See I’robate and .Admimstrution 
Act, s. 31 ... .. ... ... 20.') 

-, Or. 40, r. 1— 

ijuit by Receiver for possession of im¬ 
moveable property. See Receiver ... 45 

Or. 40, r. 1, cl. 

td). See Receiver ... ... 817 

Or. 41, r. 2— 

Ret judicata, plea of, not. taken m 
written statement, if may be taken on 
appeal. See s. 11 ... ... 942 

---. Or. 41, r. 4— * 

Appeal by one of several Defendants— 
Decree by High Court enuring to the 
benefit of all the Defendants.] One only 
of .several Defendants appealed against 
the final decree in a siiii for partition. 

The appeal wa^ against (he whole de¬ 
cree, and one of the grounds of appeal 
was that the costs before the preli¬ 
minary decree should no( have beim de¬ 
creed in favour of the Plaintiff; Held 
—That the fact that the portion of the 
decree which dealt with (he question 
of the incidence of costs was severed .so 
as to make each party of Defendants 
liable for the costs allocated against 
it, did jjiot prevent the application of 
Or. XLI. r. 4. C. P. C.. and t he Hi gh—. 
Cou^rt cotthl-Bj'iitir a '“•feT'Teo'^ir this rev 
iSlAf would enure to the benefit 
of all the Defendants. AMHIKA PRO- 
RAD SIXGH V. PARDIP SINGH . . 233 

-.-, Or. 41, r. 11— 

A^eal Hummani.v dismissed -Applica¬ 
tion fpr if may bo granted wiHA 

out noti^^to Responden|r Practice 
Sm Or. 47, r 4 ... ...107f 

_ --, Or. 41, r. 11, 

hwring under, if necessar;, afte^ leave 


Oases. 

1 # • Page 
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to appeal, granted under the Insolvency 
* Act. • Set •Provincial Insolvency Act, ; 

B. 46 ... - ... ... ... 769, 

— —- , ■ — .. .. . . - Or. 41, r. 19^ 

Consent deci'ee obtained by fraud, if 
. cun be set aside on application under. 

See Or. 47, r. 1 ... ... ... 419 

Or. 41, r. 27, 

Or. 47, r. 1—Appellate Court, nower of, 
to admit fresh evidence—Applicif^ion 
t for the admission of sgch evidence be¬ 
fore the hearing of appeal, if lies.] 
Whore in an appeal against a decree of 
the Land Acquisition .Judge, the Ap¬ 
pellant before tho commencement of 
tho hearing made an application to tho 
High Court for the admission of cer¬ 
tain mlditional evideuco consisting of 
certain documents leading up to and 
resulting in a compromise of another 
case with reference to tho acquisition of 
an adjoining premises, which was 
arrived at after tho appeal was filed in 
the High Court: Held—That tho powers 
of an Appellate Court to admit further 
evidence are governed by the provi- 
si(>n% of Or. XLI. r. 27, whichj do not 
authorise an Appellate Court to ad¬ 
mit fresh evidence, documentary or 
oral, and whether or not it was iii 
oxisteiico at tho time of the judgment 
of the lower Court or at tho time the 
appeal was preferred unless the Apiiel- 
lato Court after examining tho evideuco 
on the record comes to (he cr.iiclusion 
that it reejuires the udditioniil evidence 
in order to enablo it to pronounce 
judgment. naiMely. that there is a de¬ 
fect on tho evidence on the record.A 
ireliminary appliontion before the 
loaring of (he appeal is not warrant¬ 
ed by the terms of Or. XLI, r. 27, and 
the Court had no jurisdiction to enter¬ 
tain it. An application to admit fresh 
evidence ilisigivored out of Court by tho 
parties Comes under Or. XLVfl, r. 1, 
and not under Or. XLI, r. 27. THE 
GAKDEjr REACH SPINNING AND 
MANUEACTURINO CO v. THE SE¬ 
CRETARY OF STATE FOR INDIA IN 
COUNCIL ... ... ... 401 

. Or. 41, r. 33— 
Plaintiff claiming alternative relief! 
obtaining a decree—Right of appeal.] 

A Plainfilf who claims for alternative 
reliefs in his plaint can prefer an ap- 
^ peal jilthough he obtained a decree. 

Or. Xlif, r. .33, confers on the Appel¬ 
late Court the power to pass such de¬ 
cree as ought to have been passed. 
RISWANATH GORAIN v. SURBNDRA 
MOHAN GHOSn ' ... ... 102 

-,-Or. 43, r. 1 (o) 

—.Application to- set aslacP saj^i distnis- 
sed for default—Dismissal applica¬ 
tion for restoration—Ap])eal 9 lies. See 
Or. 21, r. 90 ^ a.. ... , ... 24 

-, Or. 43, r. 1, 

cl« (t)--Appeal against dismisi^l of suit 
for re* overy of arrears of rent for less 
than R'l,-100, ^x-parto*decreo «dn-yOrder 
refiwing application foi* rehearing of 
appeal, if appealable. See Bengal Ten- 
any Act, s. 133 ... ... ... 859 
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----—-, Or. ,46, r, 7— 

Court of Small Cautet, institution of 
suit in, beforo JHidoe not having Small 
Cause jurisdiction—Disposal ot such 
suit as a small cause' by successor in 
office having jurisdiction to try sych 
suits—Reference under Or. XLVI, r. 7, 
jurisdiction and powers of High Cpurt 
in.j A suit valued at Rs. 90 was insti- 
tut«)d in the Court of a Munsif having ,* 

»Small Cause Court power up to 50 • 
and was registered as an ordinary suit. 
Before the suit came on for hearing 
the Munsif was succeeded by another * 
Munsif who had Small Cause Court 
power up to Es. 100. He tried the suit 
as a Small Cause Court suit and dis¬ 
missed it. The Defendant igpved the 
District Judge who made a reference to 
tho High Court under Or. XLVI, r. 7, 
on the ground that the Munsif had no * 
jurisdiction to try the suit as a tSmall 
Cause Court suit. Held—^That on such 
a reference the High Court has full 
power to consider the matter on the 
merits in each case and niaj' in the 
exercise of its discretion dischi^ge such 
a reference even though in strict law 
the suit should Iiave been tried under 
a different procedure. I’AEMESIl- 
WAEI DASSI V. JAGAT CHANDRA 
DASS ... ... ... ... 900 


CIVIL PEOCEDURE CODE-contd. 

-^ Qp_ 47^ 

f Application for review—Limitation— 

Jurisdiction to entertain.] Where the 
Judge having decided to modify ,the 
decision of the First Court, erroneously 
passed a decree dismissing the appeal, 
but later on on the application of the 
landlord modified tto decree and 
brought it in conformity with his 
judgment without notice to tho tenants, 
and on the latter’s appeal, the High 
Court directed the Judge to restore his 
previous decree leaving it open to the 
landlord to apply by way of review; and 
in pursuance of the High Court’s order, 
the successor in office of the Judge 
restored the previous decree of his pre¬ 
decessor, and later on entertained an 
application for review made by the lailtt- 
lord; and purporting to act under sec. 

151 of the Civil Procedure Code passed 
a decree disallowing the custom so far 
as it permitted the tenants to appro¬ 
priate the timber trees. Held—That the 
order to be reviewed was the order 
pas.sed by the Judge in pursuance of tho 
High Court’s directions, both in re¬ 
gard to the limitation applicable to and 
the jurisdiction to entertain the appli¬ 
cation for review. GUKAI KAE v. 
RANI KUARMONI SINGHA MAN- 
DHATA ... ... ...lin 


Or. 47, r. 1, 


Or. 41, r. 19—Consent decree obtained 
by fraud, setting aside of—Inherent 
jurisdiction of Court—Such decree if 
can be set aside on review—Court fee.] 

A decree passed by consent in an ap¬ 
peal was set aside on an application by 
the Respondent under Or. 41, r. 19, 

C. F: C., the Court finding that tho 
Appellant got the service of tho notice 
of the appeal suppressed and had a 
false fraudulent vakalatnama and a 
petition of compromise* filed and that 
the Eespondeut came to know about 
the compromise decree only after pro¬ 
cess in execution of tho Recree 'was 
taken out. Hsid —^I'hat Or. 41, r. 19, 
had no application to the case, but 
the decree could be set aside on re¬ 
view under Or. 47, r. 1, and the Court 
had also inherent Jurisdiction to set 
aside the decree. That it is an in- 
heregit power of every Court to correct 
its own proceedings, when it has been • 
misled, and the order of the lower Court 
shoUd not be set aside merely because 
it was passed under a wrong section, 
that os the order could be summarily 
set aside the Court, no Court-fee * 
as on an application for review need 
have been paid on the application. 
Annoda Debrv. Stevenson, 22 W. E. 290 

a , * Bacangowda v. Church igiri* 

I, t. L. E. 34 Bom. 408 (1910), 
relied on. 'Gulabe Koer v. Badshah 
Buhadur, 18 G. W. 1197: a. o. 10 ^ 

L. J. 420 (1900), »€ftrred to. PEARY 
CHOUDlPUEY v. SONOO DASB ^... 419 


— — ■ - - 0 Or. 47, 14 1— 

Application fUr the admission df‘fresh 
eyidenoe by Appellate iCourt. Sea Or. 

Fe 27 ee* eee ees 401 


-*-, Or. 47, rr. 1, 

4—Review of judgment upon fresh evi¬ 
dence-sufficient reasons not shown why 
the evidence was not produced at trial.] , 

Where no sufficient reasons appeared on 
the affidavit upon which an applica¬ 
tion was made, after judgment, for a 
rc-hearing upon additional evidence, to 
show why the proposed new evidence 
was not timoously submitted. Held— 
That th’e application was properly re¬ 
jected. SIIIVALINGAPPA BASAPPA 
SHJNTRE V. REVAPPA (P. C.) ... 762 

-, Or. 47, r, 2. 

See 8. 151 ... ... ... ... 835 


--^ Or. 47, r. 4, 

Or. 41, r. 11—Appeal summarily dis¬ 
missed—Application for review if may 
be granted without notice to Respon¬ 
dent—Practice—Hearing of appeal if 
to be restricted to grounds on which re¬ 
view based—Bengal Tenancy Act (VIII 
of 1S^), secs. 22, 85, 159, 161, 167.] The 
practice of tho Court allowing applica- 
tiouB for review of orders dismissing 
appeals under Or. 41, r. 11, of the Civil 
Procedure Code, to be granted without* 
the issue of any notice to the Respon¬ 
dents is in conformity with the law and 
should not be departed from. Semble: 
—The Division Bench which granted 
the review can alone consjder tbe pro¬ 
priety of the order previously made and 
either maintain or vacate the original 
order^ of dismissal. Sembls: An order 
granting a review of an order ofidis- 
^ missal under Or. 41, r. 11, ivithout 
issue of notice to the Respondent, if* 
contrary 9to law, is not a nullity. * Aj 
most it is one made irregularly or wi^ 
material irregularity in the exbroijse j 
junsdiction possessed by the Judges 
cannot be ignored or vacated nyi 
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Bench hearing' the appeal. When an 
application for review of an order 
dismissal under Or. 4), r. 11, is grant¬ 
ed, the hearing of the ai)peal cannot bo 
restricted to the groiimls which were 
made the basis of the application for 
review'. J-ANAIvlNA'l’ll HOKE v. 

PRABHASINI DASl ... ...1077 

-, Sch. II, paras. 

14, 15, 21. See ArbitratTon Award ... 4'<3 

- . Sch. II, para 

21, cl. (2). See Arbitral ion Award ... 948 

— - ---——, Sch. II, rr. 3, 

8, 15. See Arbitration ... ... 165 

CLAIMANTS, joint, litigation expenses 
aid by if may bo claimed from others 
enefited by the result. See Co-Claini- 
Unts ... ... ... ...118.3 

COAL MINE. See Mine ... 887 

CO-CLAIMANT.S.—Litigation expenses paid 
by, if recoverable from others benefited 
by the result.] Where some of several 
claimants take proceedings for recovery 
for their own benefit, the fact that the 
result IS also to the benefit of the 
other claimants does not create any 
implied contract or give the former an 
equity to bo paid a .share of the cosl.s 
of the litigation by the latter. Abdul 
Wahid Khan v. Shaluka Bibi, I. 7, 71. 

21 Cal. 496 (189;J) and Halima Bee v. 
Roshan Bee, I. 1.. K. 30 Mad. .V2C 0907), 
followed. . RAMDHARI SINGH v, 
PERMANUND SINGH ... ...1183 

‘ CO-DEFENDANTS—Mortgage suit decreed 
against some Defendants and dismissed 
'against others who were allowed costs 
against Plaintiff—Ajipeal by the De¬ 
fendants against whom suit decreed, 
effect of,‘ on application by tho other 
Defendants for execution of decree for 
costs against Plaintiff. See 7/unita- 
tion Act, Sch. I, Art. 182 (2) ... 20? 

--_ one of several 

co-hoir.s—Tho right of others made co- 
Dofejidants time-barred—Decree for 
share only for Plaintiff and for the 
balance for Defendants. See Mahomedan 
Law—Marriage ... ... ... 225 

COLLIERY LEASE-Notice to determine 
on destruction by iire. See Transfer of 
property Act, s. 108 (e) ... ...1019 

COMPANY—Manager or managing agent’s 
authority to buy liability of stranger or 
manager or manager’s partner—Express 
, and implied authority.] The manager 
or managing director of a Mill ( ompany 
has no implied authority to purcha.se, 
on behalf of his mill, the liability of 
a stranger still loss of their own 
manager or manager's partner in a 
private transaction of his own. KA.7A 
BAHADUR MOTILAL SHIVLAL v. 

, THE BOMBAY CO'rTON MANt- 
FACTUKING COMP.\N5f, LIMITED 
(P/C.) ... ... ... ... 621 

■ santftion to grant lea.se to,* 

described Iks unincorporated41Leaso to 
‘company described as incorporated— * 
Chongeoin persona, effect of. wiien case 
ono of misdescription only. See f'hota 
Nippur Encumbered Estates Act, s. 17 585 
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COMPROMISE, parties who have acted on, 
if may be allowed to resile. Se% Con- ». 
tritet • ... * ... ... ... 250 

-^ petition Aaf, agreement to 

grant permanent lease of iiroperty, not 
subject of suit, embodied in—Decree 
jeassed on petition—Registration if 
necessary. See Registration Act, s. 17 ... 347 

--petition purporting to be 

by nil Defendants iiled by those lyilual- 
ly- jiresent in Court—Decree passed on 
' such compromise petition—Subsequent 
rejuidiatiou by Defendants not present 
at liling of petition—Jurisdiction of 
' Court to set aside decree ns ex parte 
decree. See Civil Procedure Code, Or. 9, 
r. 13 ... ... ... ... 118 

CONDI CT of parties if can be relied on 
for ascertaining intention of grantor. 

See Grant ... ... ... 796 

CONSENT DECREE, value of. See Chur 
Lund ... ... ... ... 565 

- _ Dilferciico between 

coii.seiit decree and dcerco made on con¬ 
sent. See Decree ... ... ...1228 

-, suit to set aside, on 

ground ot mistake if lies. See Decree ...1228 

CON SIDE RATION, failure of-Kefund of 
consideration money •-Luuitat ion. See 
Eiiiutation Act, Sch. 1, Art. 63 ... 102 

CONSTKL CTION of deeds and contracts 
by people of India to bo liberally con¬ 
strued. See Hindu Law—Woman's 
Estate ... ... ... ... 873 

-of document if question 

of law when document not the only 
ovidenco of contract—Second appeal. 

See Second Appeal ... ... ... 97 

— -—--— ot ancient deeds and docu¬ 

ment-'. See Debutter Grant ... ... 542 

-- (,jf contract. See Con¬ 
tract ... , ... ... ... 623 

— -kabuliyat. See Bengal 

Tenancy Act. s. 29 ... ... ... 867 

—, of Deed. See Deed. 

— of lease. See Lease. 

— of Will. See Will. 

CONSTKITCTIVE eviction. See Landlord 
and Tenant ... ... ... 870 

--- notice. See Carfi utta 

• \fiinicipal Act, ss. 223 , 228 ... ... 37 

CONTIM.OUS ACCOLTNT-Causo of ac¬ 
tion. See Account ... ... ... 724 

CON'I’KACT—Public policy, contract op¬ 
posed to, as being inoistinguishable 
from slavery—Halwahi bond—Agree¬ 
ment to perform manual eigbour in con¬ 
sideration of loan to be paid off at 
given time, penal interest default.] 

A halwahi IkhuI executed by an agricul- 
^i^iral labour^V )|^i^ binds tho execu¬ 
tant to daily a^endance and manual 
labour, until a certain sum is Repaid in 
a ceriain mouth and penali.so.s default 
with overwhoiraing Ultcrest "is unen- 
fdrcfbfo—being opposed ti! public policy. 
KAMSARIJP JIHAGAT v. BANSTtI 
MANBAR ... ... ...1113 
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- interpretation .of.] Contracts 

should be interpreted by themselves 
and it is impropm to interpret one con¬ 
tract by reference to another because 
they may seem to differ very little, as 
it may result in identifying contracts 
which are wholly different. Gobboy v. 
Avetoom, I. L. E. 17 Cal. 441) (18110), 
distinguished. Southwell v. Bowditcn, 

L. ET 1 C. P. D. 374 (1876), followed. .* 
PA'l’IEAM jBANEEJEE v. KANttl- • 
NAEBA, CO.. LP. ... ... G23 

-^ Part-performance of contract 

not embodied in statutory form—Con- • 
tract enforcible in equity—Principles, if 
applicable in India—Compromise, agree¬ 
ment to convey in—Conveyance not 
executed, but decree passed on the foot¬ 
ing that transfer had been completed— 
Decree supplies defect—Parties who 
have acted on the compromise, if may * 
be allowed to resile —Locus pcniti'iitio.'. | 

The parties to a mortgage, dated 1848, 
entered into an agreement m 1870, un¬ 
der which the inortgagoo wu'. to take 
over management of the mortgaged pro¬ 
perty under a power-of-attorney from 
the mortgagor, collect tho renr.s from 
the putnidar, apply a certain amount 
annually out of it in discharge of the 
mortgage debt and pay the balance to 
tho mortgagor. In 1871. a second moit- 
gago was effected. Tho putnidar’s 
estate thereafter having passed into the 
hands of the Collector, as manager of 
the Court of Wards, and the ('ollector 
having refused to pay rents to tlie moit- 
gagee, the liiKer in 187.3 .sued the moit- 
gngor and the Collector for enfnrri ineiit 
of the agreement of 1870 In this 
suit, tho mortgagor uud moitgageo en¬ 
tered into a Compromise which was pie- 
bodied in a razinama whircbv the 
mortgagor agreed to execute a convev- 
anco of a 12 as. odd shMO in favour of 
tho mortgagee, tho mor^agor retaining 
tho remainder disburdened of detvi. 

Tim razinama concluded wilJi a prayer 
that tho Court should “ decide thi' suit 
declaring that the I’laintill's mor(g!i<;ees 
should get tho amount claimed to their 
satisfaction in tho manner stated 
above,’* and tho Court passed order 
thereon that " tho suit be <leci<led in 
pursuance of tho terms of tho razinama, 
and ^hat the suit bo struck off from tho 
list of pending cases.” No formal con- • 
vey^nco was executed, but the comprif- 
iniso was acted upon by all the jiarfies 
to it and their sucoessors-in-fitle until 
Jftid January 1908 when tho successors- 
in-title of tn« mortgagors instituted the 
present suit for redemption of the two 
mortgages of 1848 and 1871. Held— 

That ng wfiften conveyance was neces¬ 
sary to gjvo effect to the transfer, the 
Transfer* of Property Act not having 
been passed until* 1882. That any lie^ 
fetjt in the razinama ,Vas tnade good 
the decree which ni^coeded on the foot- 
ing thaV tho parties to the suit* ban in 
fact arranged Hieir rights to tho pro¬ 
perty in* ternis of tho c%>mprnmve( and 
the equity of redemption was extin- 
. gnished. That even if the raainama 
pod the decree taken together were 


CONTEACT-coneld.* ' 

considered to be defective or inchoate 
*as elements making up a final and 
validly concluded agreement for tho 
extinction of the equity of redemption, 
the acting of the parties hod been sucb 
as to supply tho defect. Under •English 
law, equity will not fail to support a 
transaction clothed imperfectly m those 
legal forms to which finality attaches 
" after the bargain has been acted upon. 

Tho law of India is not inconsistent 
with the principles applied by equity m 
such cases but on the contrary foljowp, 
them. Madditon v. Alderson,* 8 A. C. 

467 (1883), followed. MAHOMED 

MUSA V. AGHOEE KUMAE OAN- 
GULI (P. C.) ... ... ... 250 

-—, legality of—Forfeiture of 

bail boud on failure of accused to piv 
pear—Suit by surety against third per¬ 
son upon proiiiiso to indemnify. Sec 
Surety ... ... ... ... 329 

—, Agreement not to prosecute 
concluded without pressure or undue 
influence—Refund of consideration 
money for such agreement, suit for, if 

, lies.] The rule of law is that, if money 
or security be given under an agree¬ 
ment not to prosecute under such cir¬ 
cumstances that there has been pressure 
or undue inllueuce, the transaction 
will be set aside and the money or 
security ordered to bo returned, but it 
does not follow that, in every case of 
illegal comiiosition of a non-couipouud- 
able criminal offence, a refu^id can bo 
demanded at law and where pressurg or ■ 
uiulue iiiHiience is non-e.visteut, a suit 
for refund does not lie. Sec. 65 of the 
t’oiitract Act does not apjilv to a case 
of this Kind. AM.I AUEXN E.SSA lilHKE 
V. K.VHIM HAKSH .‘^llIKU.Ut ...383 
- -•Specific performance of con¬ 
tract, suit for—Contract alleged not 
proved, but another found by Court— 
Decree for specific performance or 
damage, if lies.J Tho principle upon 
which the Court refuses specific per¬ 
formance of a contract, not tho subject- 
matter of (ho suit, is equally appli¬ 
cable to the claim for damages for 
breach of (hat contract. 'J'he principle 
on which damages are decreed in a suit 
for specific performance considered. 
MLKANTA KAI CHAliDHURI v. 
J.ALIT MOHAN HANER.1EE ... 933 

and public policy. See Trade 

Mark 

-Agreement for cousideratiou to^ 

procure appointment to a public office— 
Failure to fulfil promise*—Spit to re¬ 
cover amount if lies. See Contract 
Act, s. 23 ... ... ... ... 919 

CONTEACT ACT (IX of 1872), s. 16— Undue 
influence, pre.sumptioii of, circumstances 
giving rise to—Court if entitled to con¬ 
sider question of undue influence when 
no fraud found. See s. 74 ... 809 


-, s, 16 —Unconscionable 

bargain-iCreditor being in a position tg* 
dominate will of debtor, effect of, on 
transaction. See s. 74 ... • ... 776 

---, te. 23, 65—Agreement • 

for coneideration to procure appplgt^jipk 
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CONTRACT ACT-contd. 

nwnt to a public oflifce—Failure to ful¬ 
fil promise—Suit to recover amount) 
paid, if lies —Pari delicto, parties—Re¬ 
fund.] Any contract to appoint one to 
a public offito or involving tho sale of 
a publioi office or securing an office for 
the promiser or rocommencliug him for 
such office is opposed to public policy. 
Such contracts are void without refer¬ 
ence to tho quchtion wh.ther improper ' 
means are contemplated or used in 
their execution. Pichakutty v. Nara- 
^annappa, 3 Mad. H. 0. U. 2W (1864), 
distinguished and doubted. Where the 
contract alleged was that tho Defen¬ 
dant, a Nazir of a District Judge’s 
Court, was, in consideration of Plain¬ 
tiff paying him Us. 160, to provide the 
l&tter’s son with the post of a pernm- 
nent peon within two years, and the 
suit was to recover Ks. 100 alleged to 
have been paid by Plaintiff as afore¬ 
said on the ground that the Defendant 
had failed to perform his promise 
within the time stipulated. Held —That 
tho parties in this case being clearly in 
pari delicto, the Court would not assist 
the Plaintiff to recover the money. Al¬ 
though whore money has been paid un¬ 
der an unlawful agreement but nothing 
else done in performance of it, the 
money may be recovered back, this ex¬ 
ception will not be allowed if the agree¬ 
ment is actually criminal or immoral. 

Sec. G5 of tjie Contract .4^ct aptly applies 
only in cases of agreements which are 
subsequently found to be void on ac¬ 
count of some Jatenf defect or of cir- 
Ottmstances unknown at the date of tho 
agreement or of an agreement which is 
afterwards made void bv circumstances 
which supervene. LEDU COACIIAfAN 
V. IIIBALAL BOSE .... ...919 


s. 26 —Kabinnamah- 
Authority Qiven by Mahomedan hus¬ 
band to wife to divorce on husband 
marrying a second wife, if valid.] A 
provision in a kabinnamah by which 
a Mahomedan husband authoiises his 
wife to divorce herself from him in the 
event of his marrying a second wife is 
not void under sec. 26 of tho Contract 
Act. It 18 lawful for a Mahomedan 
husband to delegate to his wife power 
to divorce on certain conditions and tho 
husband marrying a second wife is such 
a condition. Badarannissa v. Mafia- 
tala, 7 B. L. R. 442 (1871) and Ayatun- 
nessa v. Karam Ali, 12 C. W. N. 907 
•(1908), referred to MAIIARAM ALT v. 
AYRSA ffnVTTJM ... ...1226 


s. 43—Suit for contri¬ 
bution bv partner for money advanced 
in satisfaction of debt incurred jointly 
for partnership purposes, if lies. See 
Partnership ... ... ... 768 

--, M. 60, 81—Creditor's 

disc^tion to apply money received to 
oldest debt. See limitation Act, s. 20 ... g37 
•• ®5, where^ applies. 


^ee.a. 23 


.i ... 919 

t. 65. See Contract ... 383 


--, St. 69, 70—Rent decree— 

• ExecntiojL by assignee against a ioint 
il^Tmeot under compursioo—« 
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CONTRACT ACT—contd. 

SuiA for Mntribution if lies is. the Small 
Cause Court. See Provincial Small 
Cause Courts Act, SchO II, Art. 41 ... 458 

-, s. 72—Payment under 

coercion. See income Tax Act ' ... 138 

s. 72— Money paid un¬ 
der compulsion of legal proceedings can¬ 
not be recovered. Marriot v. Hampton, 7 
T. R.. 269 (1797). followed. BISWA- 
NATH GOEAIN v. SmiBNDEA MO¬ 
HAN GHOSE ... ... ..."102 

-, s. 73—Lessee of Zamin- 

dari property undertaking to pay Go¬ 
vernment revenue payable by lessor— 
Default—Sale for arrears of revenue— 
Measure of damages.] Where a lessee of 
/.amimlari property undertook to de¬ 
posit the Government revenue pay¬ 
able W tho lessor and the property 
. was sold for arrears of revenue upon 
the lessee’s failure to do so, and it aji- 
peared that tho lessor was not only not 
aware of the lessee’s default but that 
tho lessee deliberately allowed the 
estate to be sold and never intimated 
the danger to the leis.sor. Held —That 
there wSis no room for the application 
of the doctrine that a Plaintiff is nc't 
entitled to damages for breach of con¬ 
tract when by use of reasonable pre¬ 
cautions he might have avoided loss. 

In tho lease which covered only a por¬ 
tion of tho znmuidari there was a 
clau.se that a separate account of the 
portion leased was to bo opened at the 
losseo's instance and the loss on ac¬ 
count of sale for arrears of revenue 
was to be asses.sed at Rs. .600. But no 
separate account was opened, and on de¬ 
fault of payment of revenue by the 
lessee, the whole estate was sold,' Held 
—'I'hat tho measure of the loss .sustain¬ 
ed bv the lessor was the market value 
nf the estate sold. ROHIM BtlKSfl 
M.INDAL V. SIIAJAD AHMAD CHAtT- 
DHURY ... ... ...1311 


-*-, s. 74, scope of—Stipula¬ 
tion for exorbitant rate of interest if a 
penalty—Jurisdiction of Court to grant 
relief—Sec. 16—Unconscionable bargain 
—Creditor being in a position to domi¬ 
nate will of debtor, effect of, on tran¬ 
saction.] The Plaintiff held a de¬ 
cree against the Defendants v for 
.Rs. 1,060 with interest at 6 per cent, 
per annum which they were about to 
execute. They also held a promisAory 
note for Rs. 370 executed by tho Defen¬ 
dants which carried intere.st at one pict 
per rupee per day. On ,accountR be¬ 
ing taken Rs. 1,2.30 was due on 
the decree and Rs. 2,010 on the pro- 
raissary note. Tho Plaintiff* agreed to 
receive Rs. 100 in cash and an instal¬ 
ment mortgage bond for Rs. h500 pay¬ 
able in ten instalncsnts in five years 
«lAfch the conddtiotf that if defanlt was 
made in tho paymeM of one or two in- 
stalftients. the Plaintiffs wonld be at 
liberty *o realise the whole snm dne to¬ 
gether y'ith interest thSr^n at 75 per 
cent, per annnm from the date of de¬ 
fault. The Plaintiffs stied on the bond 
alleging that defanlt had been made in 



VoL.*XIX.] 


Ixv 


INDEX pyE OlVID OASES. 


■ * Paye 

CONTEACT ACT- contd. 

tile paynwnt of oue in&tahjient ^aiul 
I sought to recover the principal jnouoy 
and Es. S,049-14 as iitierest at (he rate 
stipulated in. tho bond. 'I'ho lowei' 
Court allowed interest at 24 per cent, 
per annum till realisation, but other- 
wise decreed the PlaintiilV suit with 
lull costs. Held—That the stipulation . 
to pay interest was in the nature of ’ 
penalty. Per Mookerjee, J.—The Court 
is competent to grant relief whenever 
the rate of interest appears to tho 
(Jourt to be penal. .41though sec. 74 of 
the Contract Act was originally franiJ 
ed to deal with the doctrine ot penalty 
and Hluidated damages as nudorstood 
in tho law of England, it is in its pre¬ 
sent form comprehensive enough to in¬ 
clude tho typo of cases where an exor¬ 
bitant rate of interest is claimed, be- 
eau.so it covers all eases where tho con¬ 
tract contains any stipulation by way 
of penalty. Stipulation for merely ac¬ 
celerating payment ot tho whole debt 
in default of iiayment of one or more 
instalments is not by it-.elf by way of 
penalty, but the i»osition is very 
different where tho entire sum whsch 
tho creditor has agreed to receive in 
instalments without interest is not only 
made repayable in one sum, but is also 
made to carry interest at an unusual 
rate. Tho Court may m view of all tho 
circumstances of tho case regard tho 
Btipulatiun for payment of iiitorost nt 
an cxorbifant rate as a penalty. In 
the present case the covenant for pay¬ 
ment of interest nt the stipulated rate 
was nnonforciblo in view of the provi- 
sion.s of sec. 16 of tho Contract .\ct as 
amended in 1899, the ca.'o biMiig of tho 
typo mentioned in illustration (c) of 
sec. 16. I'rgent need ot money on (ho 
part of the borrower does not ot itself 
place tho lender in n position to domi¬ 
nate his will within tho aeoning of 
sec. 16, but ill the present (iise, the 
creditor was undoubtedly in a position 
to dominate the will of (ho (Wlitors; 
further, the facts made it clear that the 
creditors were in a position to take ad¬ 
vantage of (ho embarrassment of their 
debtors and the bargain they made was 
unconscionable and consefineiilly there 
was a concurrence of tho two elements 
which ij^ust combine to attract tho 
operation of sec. 16. The Subordinate 
Judge should have allowed interc'st at 
12 per %!ent. and that only up to tho 
date fixed for re-paymenf and redemp¬ 
tion *by the decree and interest there¬ 
after snoiild have been allowed only at 
6 per cent. per*annniu. KTr.4ttAE.\M 
DA.S V. EAM SANKAH D.\,S PR.4- 
MANIK . • ... ... 773 

. *s. 74, 16—Exorbitant 
interest, stlpijlation for, if a penalty-— 

Harsh and unconsceonabie bargain, 

f lower of Court to go bef^nd-vExcessive *■ 
nterest if evidence of< harsh and un¬ 
conscionable* nature of bargain—Undue* 
Influence, presumption of, circum¬ 
stances giving ri^ to—Court if entitled 
to consider question of undue infludhta ' 
when no fraud found—0ourt, wide 
power of, againet tiArsh qnd uncon* 


CONTEACT ACT -contd. * • 

■ecionable bargain—Joint mortgage by 
several, contract failing against some on 
ground of undue influence and stipula¬ 
tion for penalty, effect of, on the 
whole transaction.] The Plaint^' sued 
to recover its. 80 us priucipui and 
Es. 1,220 as interest on a mortgdgo 
jointly executed by the three Defeu- 
ilants. The money was taken* as a tem- 
. py/ary accommodation and (he property 
,* mortgaged was worth over Es. 3,000, 
but it was stipulated that interest was 
to run at Es. 5 a month and in default 
^ of 12 months* instalments of interest 
compound interest would begin to run 
at 60 per cent. 'I'ho Defendants Nos. 1 
and 2 were brothers and co-sharers and 
tho lower (.'ourt held that no fraud 
was practised on tho Defeiidunts, be¬ 
cause Defendant N'o. 1 was a clever 
man and understood the nature of tho 
traiihiiel loll, but there was no finding 
that Defendant No. 3, ,1 stranger, who 
gave the greater part of tho socuritv 
knew- what ho was doing. Held—That 
tho Courts have ample jjowers under 
the amended Contract .Act to go behind 
4iarhh and cono(iii-.ei(inablo bargains, on 
the ground that when tlicre is ample 
security, the exaction of £*xcossive and 
usurious interest in itself rai.ses a pre- 
Rumption of undue niHueiice which it 
requires very little ovidenci^ to substan¬ 
tiate. There must be a footing of eom- 
plcto eipiality between debtor and 
creditor to make a bargain which is in 
it.self liarsh and unconseioiiablo eiiforce- 
nblo in law. The attempt- to conceal ' 
(ho real rate of intere.st by describing 
it so as to make it look lower than 
wh.it it really is, is evidence ot an in¬ 
tention to got tho better of tho debtor. 
That under the niuetidcd see. 16 of the 
Contract Act* the questimi of a harsh 
and uncoii-seionable bargain can only 
be considered in referente to unduo in- 
tlueiice. Where there i* ample secur¬ 
ity, an excessive ratt< of interest, has 
been held to lie anything over 10 per 
cent.; where there is no seeuriry no 
rate of interest can be considered ex¬ 
cessive. There can be no standard rate 
on personal loans and when the narties 
are rcasonnbl.v on terms of equality, a 
Judge cannot do better than adopt 
he hae to adjudge whnt is reasonable 
what they themselves have agreed 
upon, though where that is not (he case 
ns best as he can under all tho circum- 
etaiicos. That in the present case tho 
fitipnlntion for compound interest nt 60 
per cent, was in the nature of a penally. 
That it is the duty of tho Coiwts in 
India to enforce the letter of the law 
against obviously harsh, and uncon¬ 
scionable bargains. Whnt tho Court 
has to do is, if satisfied that tho in¬ 
terest and charges are excessive, to see 
» whether in truth and fact and accord¬ 
ing to its sense of justice (ho transncj 
tic*i was harsh and nnconscionuble. 
Excess of intwest and charges may of 
• itself be evlaence of the transactioii» 
being harsh and unconscionable and 
particularly if it is unexplained. <f no 
justification b® established, thq pre- 

9 
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CONTRACT ACT- concld. 

sumption harclein into ccrtaiiityc 
Samuel v. Newbold, A. 461, 

followfMl. That tho aiiUMidincuts in the 
Indian Law of Cntiliacl went further 
in the diivcfion ol relief utf.ainst harsh 
and 'unciiiiscumahle bargains than 
tiftise of the JOnfflish iMoiiey-Leuding 
Act nml the dicta of English Judges 
under thill Act might therefore be ac¬ 
cepted. That in tlie present case Jthe . 
presiiinptiou of uhduc lutliience could 
arise from the nature of the security 
given tor a .small amount, and although, 
on ,the findings of tho lower Court, ^ 
such a presumption would not help De¬ 
fendants Nos. 1 and :2, it applied in lull 
force to Detendaiit No. .‘t and the con¬ 
tract failing as regards him and being 
a joint mortgage, it equally tailed 
against the other Delendants. That al¬ 
though the lower Court found against , 
fraud, it was open to the High Court 
to deal with the caso as if there had 
been a plea of uiiiluo uiHueiiee raised. 
That tho presumption arising from tho 
uneonseionablo nature of the bargain 
not having been rebutted and the con¬ 
tract being one anil indivisible, thti 
Court must go behind it as a whole 
and give reasonalile interest which in 
tho presi'iil ease was fixed at .‘10 ])er 
cent, ADDLE AfAJlD v. KHIUODE 
Cll. J’AE ... ... ... 809 

-- s. 209—Death of prin¬ 
cipal if terminates ageiuy—Suit for ac¬ 
counts by heir—Limitation. See Limi¬ 
tation Act, Sch. J, Art. 80 ...1070 

-, s. 222. See Droker ... 623 


s. 230, if applies to 
broker. See Droker 623 

- , s. 253—Death of prin¬ 
cipal if terminates agencj*—tsuit for ac¬ 
counts by heir. See Limitation Act, 
Sch. I, Art. 80 ... ... ...1070 

CON'i'RIDCTJON', nut for. See Contract 
Act ss. 60, 70. 

-, suit for, by partner for 

money ad\nnced in satisfaction of debt 
incurred jointly for partnershni pur- 
posc.s, if lic.s. See Partnership ... 768 

-—-, E.xpeiises (d litigation 

paid by some of several co-claimants, if 
recoverable from others Ixiietited by the 
result. See Co-Claimants ... ...118,3 

CO-OWNER, di.spossessed by other co- 
owners, if may sue iindei sec. 0 of the 
Specific Relief Act. See Specific Re¬ 
lief Act, s. 0 ... ...1117 

CO-SHARER LANDLORDS. See Landlord 
and Tenant ... ... ... 107 


COSJ’S, discretion at to—Account, suit for, 
against manager—Costs against mana¬ 
ger for default or dishonest conduct in 
accounting—Sec. 22, Presidency Small 
Causa Courts Act (XV of 1882j,| A 
>ji wiho takes up the njaiiagciaent 
•estate and jpollects and di«- 
'T an^noncys has to be n-adv with his- 
burseg i^„4^ S5/ailure to perform tho 
aceounf. Assitatea a suit and he 

obefcus duty cost. Collyer 

must. lay c. 
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'COSTS— concld. 

V. Dudley, 2 L. J. Ch. 15 (1823), follow- 
‘ ed." This is all the more so when he' 
makes a dishoay.st defence, submits a 
false account and keeps back books of 
account or document.s. HuMrinath v. 

, Krishna Kumar, 1. L. R. 14-Cal. 147 at 
p. 159 (1886), referred to. Where tho 
. manager sued the principal for ar- 
» rears of salary in tho Presidency Court 
of Small Causes and the* principal 
f sued tho manager in the High Court for 
accounts anil the two suit.s were heard 
together in (he High Court and an 
amount less than Rs. 1,000 was found 
due from tho manager to (he principal, 
costs were awarded again.st the mana¬ 
ger on High Court scalo No. II having 
regard to the circumstances above 
stated. -SUKEMARl CHUSH v. GOPI 
MOHAN GOSWAMI ... ... 880 

• — - when part only of claim allowed.| 

The Subordinate Judge having decreed 
(ho l‘liiiiitifl'h' claim lor le.ss than half 
tho amount should have allowed tho 
Plaiiititia^ costs to the extent of fheir 
succes.s. IvUAGARAM DAS v. RAM 

SANKAR DAS PKAMANIK ... 775 

• 

- , Appeal—Security for costs.] The 

fact that the Appellant has no money 
of her ow'n is not in itself & sufficiout 

• ground for demanding security for 
costs. When it appeared that the ap¬ 
peal was not merely ve.xatious (the Ap¬ 
pellant’s suit having been decreed by 
one Court), tho fact that the .Appellant 
had relations who had money to pay 
was not a sufficient ground for demanif- 
ing security. M.VTHIJRA NATH 
SINGII V, PltlYASHASUl DEDI ... 446 

-of litigation paid by some of several 

i-o-claimaiits, if recoverable from others 
benefited by the. result. See Co-Claim- 
ants ... ... ... ...1183 

COl'RTS, ordi'iiary, jurisdiction of. if taken 
away by Special Courts in absence of 
statutory provision. See Special Court G.3C 

(TH RT DALE. See Sale ... ... 633 

COURT OP WARDS, maiiagoment of 
e.state by, if disqualification to save 
limitation. See Civil Procedure Code, 

Or. 14, r. 2 ... ... ...1J93 

CO CRT-PEE on appeal—Suffii ii-ncy—Rc- 

liels sought on appeal ciirtai(^,d on ap¬ 
peal. See Hindu Law—Woman’s Estate 1191 
on application for review 
where order could have been .summarily 
set aside. See Civil ProceJiiro Code, 

Or. 47. r. 1 419 

COURT PEES ACT (VII of 1870), s. 7, tub* 
sec. 4, cl. (c)—Suit for declaring a de¬ 
cree void to the exteiU of Plaintiff’s 
share—Amount of Court-fe4 payable on 
plaint.) The Plaintiffs gcicd for a de¬ 
claration that o a decree for over 
(tv R.S. 22,00ft obtained by the Defendant 
again.st theinsClves and their relations 

* was bad so far as they ■^’.ete concern- 
dl and that their shore in tho famil.y 
property uihieh wt.s three annas and 

■ valued at lis. 9,000 htTd been improperly 
sold in exekuiion of that decree. Held 
—That as the Flaintififs valued their 
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COURT FEES ACT— concli. 

loss at Ks. 9,(KH), the Court-fee must bo 
paid upou*that according to s^. 7, fub- » 

• see. 4, cl. (c), of the Court Fees Act 
and not on the amount of the decree. 
Phul Kumari v. Ghanashyam, 12 C. W. 

N. 169: s.'C. J. L. R. 35 Cal.' 202 (1907) 
and Harihar Prashad v. Shyamlal, 1. L. « 
E. 40 Cal. 615 (1913). referred to. 
GANKSH HHAGAT v. SARADA PRO- t 
SHAD MUKERJEE ... ... 8* 

CRIMINAL VKOCEDUKE CODE (V of 
1898), *t. 195— Sanction to pror,ec\ite. See 
Criminal Index. 

CROSS-EXAMINATION to impeach 

dit, object of. See Evidence 617 

Propriety. See 

Evidence 617 

Cl’STO.M— Tenants if may cut and appro¬ 
priate timber trees—Keasonableness or 
unreasonableness of custom if question of 
law or fact—Custom not unreasonable.] 

The reason.ihleness or un-reasoiinblene'..s 
ot a cu.stom i.s a Ciue.stioii of law. 
Bradhrn v. Folew, 3 (.'oni. J’leas. 

Dn. P. 129 a< p. 1K5 (1878i, fol¬ 

lowed. Where a cuslomary right 
claimed by tenants to cut and nppfo- 
pnate trees upon tho hohling was up¬ 
held in the First Court, but the .Judge 
on appeal declared the custom to he 
unreasonable in .so far as it permitted 
tho appropriation of timber trees. 

Held —That there was nothing unfair or 
dishonest or contrary to the public 
good in the custom and it was not un¬ 
reasonable. (intAI KAK V. ItWf 
KUARMONI SINOTIA MANDIIATV ...116S 

-. Value of stulements unsupported 

by evidence of instances in which <iis- 
lom on forced--Recent origin of eiis- 

tora. See Pre-emption ... ... .393 

-. reasonableness or unreasonable¬ 
ness of, how III bo ascertained. See 
Hindu Law--Religious Endowment ... 208 

DAMAGE, nominal or vindictive, when 
may bo awarded. See IJengal Tenancy 
Act, s. 178 (1),- (d) ... , ...1197 

DAMAGES, measure of. See Coiitraet 

Act, a. 73 ... ... ...1311 

-, measure of—Question if shoiihl 

bo referred by Court to it.s officer. See 
Referonco ... ... ... 609 

---. suit for, for injury done by 

vicious luJtse. See Horse ... ... 916 


DASTUKAT^ nature of the right of—Im¬ 
moveable property, interest in—Cir¬ 
cumstances justifying inference as to 
the etistence and lawful origin of— 
Limita.tion—Limitation Act (XV of 
1877), Sch. il. Art. 131-*'Refusal," 
meaning of.] The j’laintiffs sued for n 
declaration Wieir right to recover 
certam sums (d money a.s dasturat at 
smemed annuftl rates and for recovery 
of the sums os a char^^ m properties 
111 tho pn»aes.sion of the DMondhnts, It 
appeared that the Plaintiffs' claim for 
dasturat was# asserted and allowed In 
Courts of law since 1795, sometime.s in 
spite or opposition# on othei* occasions! 
without opposition: Held —That the in¬ 
ference drawn by tho lower Courts th'at 


DASTURAT— concld. , ^ ^ 

the right alleged by the Plaintiffs did 
*exist and hud a lawful origin was 
legitipiato and the Plaintiffs had an 
entorceabJo right to realise the sums 
claimed as dasturat Irum the Deieu- 
dnuts. That Art. 131 of the aSecuud 
•Schedule of the Limitation Act of 1877 
was applicable to (he case. That 
" refusal" in Art. 131 plainly implies 
a previous demand and as ttio i'lain- 
tiffs asserted that 4 here bad been no 
, demand and refusal within twelve 
years of tho commencement of the pre¬ 
sent suit, tho burden was ca.st upon the 
, Delendaiits to establish that the Plain¬ 
tiff's did make a demand and that tlse 
Deteiidaiits did refuse, and as there 
was no evidence ot this demand and re¬ 
fusal the suit was prima facie nut 
haired under Art. 131. That the right 
claimed was clearly ui the nature of 
, an interest in immoveable property be¬ 
ing a right vested in the proprietors of 
a specitied estate to reeeive certain 
sums of money penodieally Irom pro¬ 
prietors of other cslalt's in their charac¬ 
ter as such. Under the Limitation Act 
of 1859, a suit to recover such an in- 
feresl would have to bo brought with¬ 
in twche years from tho date when tho 
cause of action arose upon ilie denial or 
relii-ai of the right and as it was not 
shewn that there was any refusal, while 
the -let of 1859 was m force, if iiinst be 
held that the light was not extinguish¬ 
ed before the Limitation Act ot 1871 
came into lercc. IfE.M t'llANDKA 
CIIAIDUURI V. ATUi CHANDRA 
CHAKKAHARTrV ... ... ‘M 

DATTAK'A MIMAX.SA, authority of. See 
Hindu Law—.Adoption ... ... 811 

DEHirTTElt GRANT—Document ambiguous 
—Question whether grant absolute to 
idol or to shebait personally, subject 
to a charge for worship—Evidence of 
dealing wiih property when admissible 
— Intention, question as to.J Where the 
deed of grant under which property is 
claimed to be debutter is ambiguous, 
tho Court may deteiiiiiiie tho true 
character of the endowment from the 
manner ni whudi tho dedicated_ pro¬ 
perties have been held and enjoyed. 
Where by the fir.st of two grants (de¬ 
scribed as a debutter putta), village .1 
w'as given for the Sheba of goddess Iv 
and the gianteo i> was directed to bless 
the grantor and enjoy the land peace¬ 
fully; and. by the second, village D 
was* granted as rent-free debutter 
through the grantee D for the sheba of 
the -nine goddess and the grantee was 
* directed to enjoy the land from genera¬ 
tion to generation after performance of 
the sheba of the goddess* Held—Tha.t 
the language of the deeds was ambi¬ 
guous ami tho Courts below had rightly 
concluded from the manner in which 
the properties had been enjoyed, that 
tho properties granted were not abso¬ 
lute ^lebutter properties of the goddesp, 
hut were the neijgonal properties of the 
grantee subjwm to the charge of the 
worship of the goddess. The rule that 
in the construction of ancient graftta 
lUid deeds <|videnco is admissible as to 
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DKBUTTER concld. 

the manner in wliieh the thing grant¬ 
ed has alwa\s ticcn p(l■^‘^('^'5ed and used 
does not apply cillery there is no ainbi- 
guify, for even usage di-es not justify 
( deviation from terms which are plum. 

Doe v.‘ Rees, 8 Ring. 181 (1832) and N. 

E.‘ R. Co. V Hastings, llltOPJ .\pp. Ca.s. 

260, roforri’d tn KII.ODA I’llOSAl) 
DEGllOin \ V. K \tdDAR NAIlv ... .IIL' 

-L.\ N’DS-jfRtatii.s of shebaiU— 

Order for deiiosit ot compensation 
money under Land Acquisition Act, 
(hero being no person competent to 
nlicKnto the lands See Land Acquisi- 
tson Act, ss, 31, 32 ... ... 6.52' 

DECDEI;] (Vmrt’s omission to embody it.« 
findings in formal deciee—Right of np- 
pe.ii. See Civil Procedure Codi. s. 2 ... 7.5.5 
‘ - -or order. See I’artnership ... 1-19 

-, prelimmuiy, ^alldlty of, if may • 

be questioned on npiieal against final 
decree. See Partnership ... ... 419 

-. suit to set aside, on ground of 

mistake, if lies—Finality of litigation— 
Difference between consent decree and 
decree made on consent—Fraud,] Poi 
Jenkins, C. J.- It is well settled that a 
contract of parties is none the less a 
contract because there is superadded to 
it the eomm.iiid of a Jiidg.-. It still is 
a contract of the parties and as the 
contract is capable of being rectified lor 
an apprepnali' mistake so, as a miis- 
fiary consequence, is tlie decree which 
is merely a more formal e.xprpssnui 
» given to that contract. Tlierc is no 
analogy between such a derreo and .a 
‘ decreo obtiuneil upon contest and giv¬ 
ing aeciirate exj)re"lon tn the t'ourt's 
intention, and a fre-h suit dm s not 
lie to .set it aside on the grtiuml that 
tho Judge was mistnkei*. Per lloliii- 
w’ood, J. (concurring)—It does not 
matter whetlu-r (he decree aceurntely 
expresses the intention of the judgment 
ns that IS a matter for amendment nd 
not a separate pgr .Teninns, (’ ,1. 

—A decreo can be s(.t aside on the 
ground of fraud if of the required 
character Kt'.'^ODM \.T RTIAKTA v. 
BUOJO MOIl \N BIIAKTA .1228 

-against a firm and another 

against a incrn'ier thereof bv name if 
deerecs .sgamsi -,ame imlginent debtor 
See Civil Procedure Code, s 73 .. 1202 

-, Fraudiib'iil .'igrceoieut 'ell isive 

decree obrained Mi -m h .■qn eemei't- 
Iraiid unsiicct ssf til imimgriing 

agreement .nnd deeree -Defeml.int pre- 
ven^sl fretn defemhi'g -nt on Plain- • 
tiff's assi]i;>ni< tbal dicree -ball ml he 
executed .against Inni Suit to deeliiro 
decree incipable if everiition if lies. 

See F’raiid . . ... ...1151 

DECIIKIMIOLDI. U. joint, piirebasing at 
execution sab-, fru-te'' for ether decreo- 

• holders. -See ("'vil Proecduro L'odu (XIV •J 

o«. 1882), a. .il7 ... ... , ...117.5 j 

DEED, ^?crpretation of—Reference to con¬ 
duct where language unambiguoui, if 
peMTiiltibls.l Whole the bingn.tgc of a 

• vri^ten instrument is cle.ij^, no refer- 
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PEED-concld. 

enco is permissible for its interpreta- 
* tiott to 'the conduct of the parties. 
IIOUIM BAKSir MANUAL v. SllAJAD 
AHMAD (P. 0.)“ ... ... . Pin 

DEPENDAN'LS, joint. See Co-Defendants. 

tDISCIPLINAHY JUIUSDICTION of High 
Court over attoriiuy in case of protes- 
i sioual misconduct. Sea Attorney ... 593 

DJ.SQl ALIFIKD PKOPUlETOlt, deed of re- 
, lease e.xecutod by- Efl'oet. See Chota 
Nagpur Kucumbered Estates Act, fi. 3 ... 102 

DISTRICT J EDGE if competent to tran,s- 
i'er a particular case to Additional 
Judge for trial. See Civil Courts Act, 
s. 8 (2) ... ... ... ... 791 

DOCI'AIJ'INT, construction of, if question of 
law when document not the only evi- 
cleiico of contract. See Second Appeal .7. 97 

-, non-production where not 

called upon by opponent, if matter for 
comment.] It is open to a litigant to 
refrain from producing an.y documents, 
not forming iiiirt c'f liis case, that ho 
con,sidors irreloMint; if tho other liti¬ 
gant is dissatisliyd it is for him to ap- 
ly lor an atlidavit of documents and 
e can obtain inspection and produc¬ 
tion of all tlial appears to him in such 
albdavit to be rclevnnl and proper. If 
ho fails (o do so neithi'r he iior tho 
Court at his suggestion js entitled to 
draw any inferenco as to tho contents 
of any such doounients MCSST. 

HIE VS'KI NWAR v. DESRAJ RANJIT 
SINGH (P, C.) ... ... ...1207 

-, Release, document written 

but not signed by executant if operates 
as—Name written at the commence¬ 
ment of document, if sufficient.] The 
plac'e and manner of signature of a 
document is immaterial provided that 
tho signature is inserted in such a 
manner ,as to luitliont mate tho docu¬ 
ment, and where the iiistrunicnl is in 
the liondwril ing of the imrty to be 
charged, it is sutfieient if his name is 
inst'fR'd at the eiimineneomenl. Where 
this was the ease. Held—That (ho docu¬ 
ment was operative as a release 
though not signed bv the executant. 
G\,\G\R\M AGARWAI.A v. LACHI- 
RAM KIiSHEN DYAL ... ... 611 

••DWELLING ilOCSE." what is. See 
Bengal Ahinieipal Act, s. 3J^ ...1027 

EASEMEN’T—Right to discharge water, 
not claimed as easement but at ancil¬ 
lary to ownership of land.] The Vlain- 
tilTs were tho owners of land on tho 
South of that of tlii'. Defendants, on a 
higher level, and (he water falling on 
the land of (he I’lui lit ills flowed on to 
(he land of (ho Defc^idants who built a 
bund on their land so ns to obstruct tho 
water uceumnlated on'dhe Plaintiffs’ 
land from fl'iicing towards (he north 
thrmight (lit* Doferidnnts’ land. The 
Plainliffs alleged that they u'ero en- 
* filled to have the water ./m (heir land 
discharged through (ho Dpfendant.s' 

^ jbind: biiUthe.v difl ^lot claim it as an 
‘eAsement but as a right aiieill.ary to 
their properly which they had not 
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EASEMEN-T— contd. | • 

parted with: Hela— That there was s\vh 
• a right as that claimed by the Plain¬ 
tiffs, although Iho Piaihtitfs • did mot 
claim the righj^ to discharge their 
water and did not in fact discharge 
their water on to the Pet'cndants' land 
by any definite channel. That the duty 
of the Defendants was to allow tifco 
water from the I’laiutiffs’ land to jinss 
on through their laud. It was then 
opeik to them to dispose of it in che 
,way they thought best. KA>lA])tlIN *■* 
SlNGn V. JADIJNAJSDAN SI NO IP ... 54 

-, Right of way—Permanent 

tenures, held under same landlord— • 
One if may acquire right by prescrip¬ 
tion against the other—Prescription by 
tenant in possession muring to owner’s 
benefit—Grant implied upon severance, 
in cases of continuous easements-Con¬ 
tinuous easement, right of way when— 
Permanent adaptation of tenement- ■ 
Grant inferred from long user alone— 
Easement of necessity—Grant it may 
bo presumed upon severance—Suit for 
declaration of right of casement—All 
servient owners if necessary parties— 
Cause of action. | A domiuugi owner 
has no cuu.se of action against servient 
owners who have neither eau^ed obstruc¬ 
tion nor raised niiy objection to fho 
f'xerci.so of his right of easement. In a 
suit for a deeluralion of his right of 
way ho is not bound to make p.irtiea 
any servient owners other (bon tho.so 
who have so obstructed or ehalleuged 
his right. Madan Mohan Chattopadbya 
V. Akshoy Kumar Baruri, lt*C. VV. N. 

J5 (ItKID). evjjlained 'I'he eiijoyment by 
tho temiut in pos.session of the domi¬ 
nant tenement under a elnim of right 
in resjioct of the dominant lieritnge 
may give the owner a preserijitive 
right. Quasre.—Wliether the holder of 
a permanent tenure can acquire by 
pre.scnplion iii respect^ of his tenure a 
right of easement against another 
permanent tenure hidd b 3 ' another ten¬ 
ant under the same lui|^dlord. Held, 
however, upon the f.iets proved in the 
case which showed tli.it the two lenc- 
mciifw had at one lime belonged to the 
same per.son. that the Court was justi¬ 
fied in presuming an iiiiphed grant, 
and this notwit listanding tluit the 
right claimed was a right of way along 
aTpiith which was a formed road though 
neither paved nor metalled, but whiah 
uiherwise appeared to have been •in¬ 
tended to be pennaneiitly attiiehed to 
^ and for the use of the dominant teiie- 
ment. That assuming that the jiulh 
came into •existence after the severance, • 
the fact that for about ■'i.xty years 
since, the*tennnt in posse.s.sion of tho 
domkiant Tenement had been using the 
path wgis sufficient to justify the Court 
in interring that tho user had its 
origin in a griftit, not ns a nint^ of 
legal presumption,* but'as nn inf(fTO*ce 
of fact. On a severanro of propert.i’’ a 
grant*by the owner of one of» tho* sever¬ 
ed portions |o the owner of the other 
eon bo presumed, nitd whero Jlu; easo- 
niont appears to bo one ot ivbscliile 
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EASEMENT—concld. 

necessity, such fi. presumption •legiti¬ 
mately arises in * the case. MADAN 
MOHAN CHAKRAVARTY v. SASHI 
•BHUSAN MUKHJHUI ... ...1211 

-, unknown to law—Right to use 

another’s land as latrine, if may bo ac¬ 
quired by prescription.] Where PliAn- 
tiff alleged that ho along with, the De¬ 
fendants erected latrines on land which 
did not belong to thein*and u.sed them 
for a long scries of years and thus ac¬ 
quired a iight»of easement. Held —That 
an easement of this de.scription was un¬ 
known to law and the Court will not 
create a new species of easement. HIRA 
LAL RAY CHAUDHURI v. LOKf? 
NATH SAHA ... ... ... 8C4 

EJECTMENT- Non-transferablo holding— 
Transfer—Ejectment by landlord—Limi¬ 
tation Act (IX of 1908), sec. 18.] A 

landlord suing in ejectment a fiut-- 
chaser of a noii-transferable holding 
cannot succeed unless ho makes out a 
COSO under sec. 18 of the Indian Limi¬ 
tation .Act, where the purchase took 
place more than 12 j-ears before the 
suit. Probhabati Dassi v. Tiabatun- 
nessa, 17 C. W. N. 1088 (1913). follow¬ 
ed. PA.VCHKAl?! CilATTERJEE v. 
MAMAHAJ BAHADUR SING ... 136 

-- suit for, by landlord, from 

land alleged to bo khas—Onu.s if on land¬ 
lord or cn tenant to prove tenancy. 

See Landlord and 'Tenant ... ... 140 

-, previous suit for compensa¬ 
tion for use and occupation without 
prayer for ejectment, effect of—Acquies¬ 
cence—Limitation.] That the effept of • 
the I’laintift's predeces.sor bringing a 
suit for compensation for u.so and octu- 
pation without a jirayer for ejectment 
was not a waiver of ihe right to eject 
and a recognition of the Defendants as 
tenants. It is open to an owner of 
laud first to sue a trespasser for com¬ 
pensation and then to bring a suit for 
ejoelmcnt to assert his right to the 
land. KAJ KRISHNA RUDRA v. 
niAKIR DO.ME ... ... ... 478 

ENCROACHMENT by tenant. See Land¬ 
lord and Tenant ... ... ... 772 

ENIT.ANCEMENT of rent— Hajat, allow¬ 
ance of, for a term, at tho end of which 
full rent pa^-ahle—Suit for full rent at 
the end of tho term, if suit for enhance¬ 
ment. See Bengal Tennnej' Act, s. 29 ... 867 

EQUITABLE SET-DUE. See SET-OFU. 

ESTATE.S PARTriTON ACT (V of 1897, B. 

C.), ss. 119, 88—Suit against order of 
Revenue Court, when lies.] On tho op- 
ptKation of Defendant, a co-sharer, for 
the partition of his share* in a tauzl, 
proceedings under the Estates Parti¬ 
tion Act were taken. Throughout the 
proceedings no question was raised un¬ 
der sec. 88 and no order w'as passed 
under that section. The Plaintiff, an- . 
other co-sharer, objected only to the* 
mode in which the common lands were 

’ divided but never took thu objection 
that inore laud was allotted to the 
psiato under partition than that'eefato 
was entitled to. Tho Plaiiy^iff’s objec- 
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ESTATliS PARTI'J'lOX ACT-concld. 

tirm was rojecU'd by nil tlie revenue 
authonlies up lo (lie'lioard of Kevenue 
und the final order lor partilioii was 
luude. The I'lainliH’ tluii brought a, 
suit for declaration of title to and pos¬ 
session ot eerlain laud alleging that by 
reiu'oii of fraiiil practised by one of the 
Defendants in connection with the pre¬ 
paration'of the lecoid-of-rights on whith 
the partition pi ocei dings were based, 
land belonging Vvtlusiei ly to him Jiiid 
been partitemed as join^ land; Held 
-'I'hat nnih'r see. Hi) of the Kstates 
J’uititioii Act the I’lainiiirs not being 
persons aggiieved by an order under <ic. 
tki had no riglil ot suit in the ('ivil 
Court. f‘letclier. .I.-That the riainlitT 
could not be allewefl lo rccoior land 
allotted to Dcleiidaiit, whilst retaining 
lands allotted to liim by the same parti¬ 
tion. Jfiehardson. .1 Where there is 
nf) dispute ns to the quantum of interest, 
oaeli eo-sliaier has m joint lands but 
the question is a- to whether a parti¬ 
cular jiiece (.(' laud IS part of the joint 
lands or is the e.xchi-ivo jiroperly of a 
co-sharer, tlie question is not one under 
proviso (H to see. 1l!» of the .\et. 
Cl'ItIJCKSfl VHDSIIAI) Ti:W.\T?T v. 
KALI ritOSAD XAllMN STNCJt ...1322 
ESTOl’l’J'lL. See Kiideneo Att, s. 117 ... 1 

-, Tenant adnntted into posses¬ 
sion if may deny laiidloid's title and 
set iij) a dili’erent title den\ed from 
stranger. See l.andlord and Tenant ..1207 
-See J'raiid ... ..1151 

-- See llr.nibay City .Land Ite- 

, venue Act ... ... ...105G 

--- - if can be invoked lo iinllifv an 

e.xpress statutory j.rov i-ion. See Civil 
Vroeedure Code, t )r 21, r. 2, snb-r. 1 ... C50 
- if ajiplies bi'tv.een decree-holder 
and judgnient-deblor. See Civil ,f‘roee- 
dnre Code, Or. 21, r. 2, sub-r. 1 ... 6.50 

-, Tniiisferor if estojiped from 

questioning validity ot tiansler when 
transfer prohibited by statute. See 
Transfer of I’ropertv .\et, s. G fa) .580 

EVK.'TTON’, constniriive See T.airllord 
and Tenant ... 870 

EVlDLXi.'l'l—.\dTriissibilily of document 
alfecting the light of a person who is 
no parly to it. against such person. 

Sec Evidence Act. s 13 4G8 

- admissibility of—Birth-day 

books, entries in, if admissible to prove 
age—Husband’s evidence as to wife's 
age, admissibility and value of—Affi¬ 
davit by husband, before question litigat¬ 
ed, as to wife’s age, how far admis¬ 
sible.] Where the ovidoiiee showed a 
practice to miiko entries of da'jes of 
births in books kejit for the purpose of 
ohtiiining the opinion of astrologers as 
to good t'l' ill fortune. Held —That un- 
*der the .Straits .Sidtlemeiils ' flrdinance 
No. .3 y>f 189.3, the provision.s of vvhich 
in this respect aree’u^iical with those 
of the Jnnian EvideWe Act. the«birth- 
da'x books wore admissible to prove the 
dates of birth it,the parol evidence con- 
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EVIDENCE—concld. 

cerriiiig them were accepted. A hus¬ 
band's evidence as to his wife’s ago, 
which wifs obviously in the nature of 
hoar.say, being a'dinissible for what it 
wa.s worth, an atlidavfi sworn by him 
on a previous date wliich showed that 
ho had .sworn to the same date before 
thtf question arose was tor that pur¬ 
pose admi.s.siblo in evnlcnce. CHCAH 
ilO/Jl G.NOii XEOli V. KIIAW BfM 
Di/i (P. C.) ... ... ^ ... 787 

* J c 

- 1 -_ appreciation of, by Trial 

Judge—Demeanour of witnesses—Rever¬ 
sal in appeal when not proper—Appeal 
« Court’s discretion in consideration of 
evidence—When issue simple and ques¬ 
tion one of credibility of witnesses, 
weight to be attached to Trial Court’s 
estimate—Reversal on mere considera¬ 
tion of probabilities, if proper—Cross- 
examination to credit, object of—Rele- 
• vancy to issue, not necessary—Witness 
under cross-examination made to admit 
he had falsified accounts—Cross-exa¬ 
mination if improper, because witness 
made to feel uncomfortable.) The Judi¬ 
cial ('ommitlco in this ra'vc point out 
(but vvitjioul dc.''iriiig to restrict the 
discretion of t]if> .Ajipell.ite Courts in 
India m tlie considm-atum of evidence) 
that vvlicre the issue is Mmjile and 
straiglilforward and the only question 
IS winch set of witnesses is to bo be¬ 
lieved, the verdict of a .Jinlge trying the 
case should not be lightly disregarded. 

The pronoiiiieement of Ihe Trial Judge 
vvilli respect^ to their credibility should 
not be put aside on a mere calcula¬ 
tion of probabilities by the (.'ourt nf 
Appeal. ('loss-e.vaniiiiation to credit is 
necessarily irrelevant to any issue in 
the netioii. its relcvaney consL^ts in 
being adilres-ed to (lie credit or dis¬ 
credit of the witness in the box .so a.s 
to show that his evidenee for and 
against the relev^int issue is untrust¬ 
worthy. It IS most relevant in a case 
wliere eveiytliing depends on tlie 
Judge's beliid or disbelief in the wit¬ 
ness’s stoiv* THE liOMHAY COT¬ 
TON MANUFACTl TflXO COMPANY, 
LIMITED V, RAJA ILAILADCR MOTl- 
LAL RTTIVLAL (P. C.) ... ... 617 

-- error of lavv affecting weight 

to be attached to--Second appeal. See 
Second Appeal ... ... •...1015 

^ —, .Aiipellote Court when shouhl 

ditter from trial Court’,s estimate or. 

See Will 826 

• 

-. Power of Appellate Court to 

‘ admit fresh evidence. See Civil J’roco- 
duro Code, Or. 41, r. 27 ... ... 401 

-, tender of, at Je^rinj of 

second appeal. See Limitatiow. Act, 

20 237 

—^*r-»-, npplii»atiofi of. in Trial and 

Appellate Coiirt.s when neither has seen 
witnesses—»Circui'istances of suspicion 
Calling for senitiiiy—Exiyniiiation of 
evidence* by Judfitial Committoe* See 
MahomcHau Law—Marriage ... 225 
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'JiVIDJilNCE ACT (I of 18»},„ss. 9,„ft Otlif- 
sion of entry ot paymefrt in account book, 
if relevant.} TliiJ ab.seiice of an entry of 
payment m an account book is a rolo- 
vant fact not under sec, M but under 
secs. 9 and 11 of the Indian Evideiyce 
Act. GANGAKAM AGAltWALLA v. 
LAClilKAM KISHKN DYAL ,, ...611 

-, s. 13—Evidence—?Vd- 

missibility of document affecting the 
"'right of a person, who is no party tC it, 
against such person.J The Tlaiutilf 
sued for a five uuiias share in the 
maliki right in a certain laud. Uis , 
case was that his mother’s father own¬ 
ed a ten annas share, half of which ho 
gave to the riaintill and the other half 
to the I'Jaintill’s mother. The contest¬ 
ing Detendaut who was thu brother of 
tho TlaintilTs giundfather contended 
that ho and his brotJicE owned the ten • 
annas in equal shares and the effect of 
tho gift to the IMaiiititl was to convey 
only two annas and a half, although it 
purported to convey more. The lower 
Appellate Court gave effect to this con¬ 
tention relying on two documents, one 
executed by the I’laintitt’s mother act¬ 
ing through his father in lavour of the 
contesting Defendant in which it was 
recited that the gilt of ten annas by 
tho I’laintiir’s grandfather was a mis¬ 
take and thill he was entitled to deal, 
and intended to deal, with five nnnas 
only and the oilier a patta executed by 
tho Tlaintilf’.s iiiothor and father in 
which they slateil that a five annas 
share in the property belonged to tho 
contesting Defendant. Held —That both 
tho documents were madniissiblo in evi¬ 
dence against the I’laintilT who was a 
stranger to iheiii. That the ruling as to 
the admissibility of the documents in 
Owarka Nath Mukundatal, 5 C. L. 

•T. .W (1906), is obiter. AUDI L AM v. 
SYED llEJAN AM ... ... 468 

---, s. 32—Statement of 

relationchip by deceased person, admis- 
sibilfl^ of.] The IMainliff ‘ brought a 
suit on tivo hand-notes e.xeented by the 
Defendant. The defence was that (he 
Dehmdant was a minor when he took 
the loans. Ilesides adducing oral evi¬ 
dence as to the age of tlie Defendant, 
the Plaintiff put in tho record of a case 
uneVr Act Vlll of 1899, which contained 
a petition by (he Defendanl’.s aunt,, 
since deceased, for her appointment -is 
guardian of tho Defendant. This peti¬ 
tion contained a statement by the aunt 
as to tho date of tho Dofendunt’s birth. 

The lower Appellate Court held that 
thi.s atatemeiit wa.s admissible in evi¬ 
dence. The High Court in appeal re¬ 
versed ho td#eision. Held (on review of 
iadginent)—That the statement was 

admissilr^e in evidence under sec. 32, cl. 

(5). of the Evidence Act. Itam Chandra 

Dutt V. Jogetwar Ndrain.Deo, T. L. ^ 

.20 Cal. 768 (1693). followed. RAM 

KTSHORE SADKlIAlsr v. MANINDRA 
MOHAN RAY ... ... ... 646 

-*-I. 33*-Depositions in 

former case, use of, in snppoftihg' or 
contradicting witpesees—Irrwalarity. 

Set 8. 146 ... ... ... 729 


EVIDENCE ACT—contd. 

-, s. 34. See s. 9 ... 611 

—--, ss. 35 and 83—Chitta 

prepared by Government tor resuming 
surplus lands acquired tor roadway , ir 
public document—Admissibility as pri¬ 
vate document.] Where it was argued 
that Chittas prepared by Government 
for the piU'pu.se ot ri..6uming .surplus 
lauds acquired for tho purpose ut a 
roadway in tho possession ot persoios 
without title were not admissible in evi¬ 
dence as public documents, Held—'ihat 
the chittas were admissible as pait an.) 
as explanatory of the resumption pro- 
cecdiiig.s which were regularly 'tas.en, 
and together w'lth tho petition upon 
which iho proceeding.s were initiated, 
tho reports ot the t'olleclor and the 
orders of tho Hoard ot Keienuo furnisn- 
ed valuable evidence that Government 
recognised tho right ol one of the 
parlies to hold the laud described in 
the chittas .as rent-lreo. Ram unandra 
Sao v. Bunseedhur Naik, 1. L. it. 9 
CaJ.’741 (188.)), reteried to. Dutries in 
a public register kept in the .Survey Dffieo 
for the public benefit and under tho 
sanction of official duty are relevant 
under .sec. 3.5 of tho Evidence Act, irres¬ 
pective of whether tho clerk who ac¬ 
tually wrote the entries had any per¬ 
sonal knowledge or whether (he regis¬ 
ter was a copy of a previous register 
which had become uniidy. Mlt. 
W’lEMAM GRAHAM v. I'llAMNDKA 
NATH MITRA ... ... ...1038 

—-, s. 66. See .s. 74 ...106t^ 

—jr-, ss. 74, 66—Order if 

Probate Court granting le.tters of ad¬ 
ministration witn copy of Will annex¬ 
ed, if public document—Certified copy, 
if admissible—Admission as secondary 
evidence, though no steps taken to call 
for production of original.] liie certi¬ 
fied copy of an order of tho I’robate 
Court to the olfect th.il letiers ot ad¬ 
ministration be granted to the person 
n.imed with a copy ot the Will aune.\- 
od of the deceased It stator is admissible, 
the latter being a public document 
within tho nieaning of sec. 74 of the 
Indian Evidence Act. Where it aji- 
peared (hat tho original letters were in 
the po-sDssum of parties interested in 
opposing the Plaintiff’s elaiiii, but the 
Plaintiff' did not lake .steps to call upon 
them to produce them. Held— 'lliat 
there being no que.stion of the genuine¬ 
ness of tho document, these steps should 
have been waived by the Court and the* 
document admitted in cvide.nce under 
sec. 66 of the Evidence Act. ItABlR.lM 
DAS V. HEM NATH .SAKMA .. 1068 

- s. 83. See s. 36 ...1038 

-^ j. 92, prov. 2— Promis¬ 
sory note, suit on—Contemporaneous > 
oral agreement supplementing note^ and 
not contradicting it, if admissibJft—Onus 
—Mistake in pleading—Amendment— 
Admisstuin in pleading, subj^cl. to enndj- 
tion, if may be accepted in part, e.g., 
condition excepted.] W'horo t^e Defen¬ 
dant admitted the execution (jointly * 
with *H} of tho promissory note ,sueo 
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EVIDliNCE A.CT-contd. 

upon, but averred that it was verbally 
agreed that his liability on it shoiildc 
cease by a specified date, Held—That 
such a bald uveriuont of a verbal con¬ 
tract contrwdutiiijf the writ ten agrce- 
raent would bo inadmissible under sec. 

92 of the Evidence Act. In evidence, 
however, the (rise uitonded to be made 
by the Defendant apiicared to bo that 
it was agreed that therid\nnco to the 
Defendant on the i)ronii.s&or> note was 
upon the arrival of tlie specified dato 
be held ns an advance by 1 ‘luuitiff 
to II of* a sum ot money which the 
Plaintiff had .separately contracted to 
advance to II on that date, and that 
the joint note was to be replaced by a 
single acknowledgment on I ho part of 
II^ Held—That evidence of .such an 
agreement was admissible under prov. 2 
to sec. 92 of the Act—being a sepaiate 
agreement on a matter on whicli the 
promissory note was silent and not in- 
consi.stent with its terms. That the 
mistake in the Defendant's pleading 
being one whteh might have been ob- 
viatod bv a mere nmendnieiit. and the 
partie.s naving been allowed by the 
Trial .Tudge to go to proof. Held (revers¬ 
ing the Appeal Court)-That the 
evidence in support of ihe agreement 
should have been gone into. That such 
an oral agreement must be elearly 
proved, the onu.s being on I ho party 
who sets it up That the Defendant 
having failed to prove it. the Trial 
Judge should have decreed (he suit, 
even though it appeared that Plaintiff 
ip his pleadings had also set up an oral 
agreement in derogation of the promis¬ 
sory note and failed to jiroie it. It i.s 
permissihlo for a tribunal to accept 
part and iieject the re-t of (jny wit¬ 
ness’s testimony. But an iidiui-sion in 
pleading cannot be so di'-.socted, and if 
it is made subject to a condition, it 
must either h.: accepted subject to that 
condition or not accepted at all. 
MOTABFIOY MVT.Ivi KSS.XBIIOY v. 
MULJI HA1{]D.\S (P. C.) ... ... 713 

—--, s. 114, presumption m. 

one of fact and not of law. See Notice 189 
--. t. 116—Estoppel of ten¬ 
ant. See Landlord and Tenant ...1207 

-, t. 117—Eiconsce if may 

question title of the licensor of tiade- 
mark. See Trade-mark 

--, $s. 145, 33—Deposition* 

*bf witnesses m a criminal Inal, use of, 
in supporting or contr.idictinij them in a 
subsequenf civil suit—Irregularity in 
procedure j In the ,(b-ei;ce of proof of 
circurastanecs specified in sec. :<‘i of the 
Evidence Ail, the imp’-rfing in bulk in 
a e vil suit of deposit nms of wiliussi.s 
recorded in a criminal trial was a 
aeriouH irregularitv 'I he, depositions 
coulA not jn Budb eircVimstanccs ho 
used pv«n to^ipiiort the eviderno the ' 
witnesses gave in tho civil suit*) Whore 
they were used to contradn-t the wit¬ 
nesses, l^t without giving them oppor¬ 
tunity to tender their eyplani’iion or to 
I ‘ clear up the particular point' of viinbi- 
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EVIDE-VCE act- concld. 

guilty or,dispute. Held—That the ^tocb- 
duro was contrary to general principles 
and to tho specific ^’ovisions of sec. 

145 of the Evidence Act. Valubai v. 
Govind KashinMh, 1. L. E. 24 Bom. 

2 ’B. 221 (1899), approved. BAT, (EANGA- 
DIIAE TIEAK v. .SHBl SHIN!WAS 
PANDIT (P. C.) ... 729 

-J--—, ss. 146, 155—Cro.s,s-cxa- 

m^iation to impeach credit of witness, 
object of. See Evidence ... ... 617 

-, s. 165—Examination of 

judgment-debtor without notice to 
parties after tho closo of case and be¬ 
fore delivery of judgment. See Civil 
Procedure Code, s. 73 903 

167—Application in 
second appeal, when finding of fact 
arrived at in part on inadmissible evi* 

• dence.J W’liere in a .suit on a bond. 
Plaintiff sought to .save the bar of limi¬ 
tation by proving payment of interest 
by the Defendant at J'aridpur on n 
date on which the Defemliint averred ho 
was at Pegu, and which plea the latter 
.sought to establish by produeing a 
cerfificate which he swore ho had re¬ 
ceived from the hands of (ho iiianager 
of tho I’egu Club; and the District 
Judge found fii-t that tho I’laintilt’s 
evidoneo in suppiirt of his ease was 
” discrepantand " not satisfactory ” 
and went on to hidd that there wa.s 
sufficient proof of tho certificate,—and 
in this view dismis.sod tho .suit. Held— 
That flip certificate being inadmissible 
in evidence and it being impossible for 
the High Court to say how far the 
lower .Appellate Court was influenced in 
its derision by it. there ought to be a 
retrial. BABE COMEZ v. 11)00 IdlAN 1148 

EXECt’TION of document—Document 
written but not signed by executant if 
operates as ruiease—Name written at 
the eommenreiaent of document if suffi¬ 
cient. See Document ... 611 

-%f del reo against firm. See 

Civil Procedure Coile. .s. 47 ... ...1008 

-SALE—IVrmnnont lease with 

condition of forfeiture on tran.sfer— 
Holding if saleable in execution. See 
Civil Procedure Code. s. 00 ... . .Ii 8 i 

-——, co-decree-holder, ^iir- 

chasing at, trustee for other clecree- 
'Imlders. See Civil Procedure Code 
OvIV of 1882), s. 31!) ... t ...117,5 

-—, decree reversed after - 

Purchases m parts by deeree-holder, hv 

• a Defendant not a judgmeat-debtor and 
by a stranger, how affetfid. See Sale ... .537 

FACT—foils(ruction of dociirOeat if ques¬ 
tion of fact wliero docuiiient fcot the 
only evidence of tho conlVct. See 
Second Appeal ..a ... ... 97 

^ . • 

-, finding of, if cau be reversed in 

secemd qjii'eal. See Second Appeal ...*97 

-tyulin;' of, remand *order pf High 

Court, on secoiui appeal setting aside— 
Order if binds Bench finally hearing ap¬ 
peal. See Seeona Appeal ... .,,1034 
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FICTITIOUS rent sale—CoUasive sale 
arranged betjveen putnidar and tenure* 
bolder to get rid of under-tenufe. Sw ' 
,Fraud ... ... « ... ... 270 

FIDUCIARY relation, obligation of. See 
Hindu Law—Adoption ... ‘ ... 72'J 

FIRM—Decree against firnt and another 
against member thereof by name if 
decrees against same judgment-debtor. 

See Civil Procedure Code, s. 73 ...1202 

-execution of decree against. See ^ 

Civil Procedure Code, s. 47 ... ...1008 

FIRST CHARG13—Sale under Putni Regu¬ 
lation after mortgagee's decree on mort¬ 
gage of putni and zemindar's decree for 
antecedent arrears—Right to surplus 
sale proceeds—Priority. See Putni 
Regulation, s. 11 ... ... ...1001 

FISHING LEASE for 9 years void for want 
of registration—Removal of fish under 
authority of lease, if wrongful—License 
-Co-sharer—Transfer of Property Act 
(IV of 1882), sec. 107. j Where in a suit 
by one co-owner against another for 
damages for wrongful removal oi fish 
from a tank, the Defendant's plea was 
that he had been put in posses.sion of 
tho tank with the right of fishery there¬ 
in for a iieriod of nine years under an 
arrangement with his co-shnrera and he 
proved that he had removed the fish 
under such authorisation. Held— That 
tho arrangement proved was a sutticiout 
answer to tho suit, irrespective of any 
rights tho Defendant might have as a 
co-sharer, even if a.s a lease it was void 
• under the provLsions of the Transfer of 
I'roiierty Act. HEHARY l.AL NANDI 
V. KEDAR NATH NEHH ... ... 872 

FIXTURE, right of tenant to remove, if 
must bo exercised during continuance 
of lease. See Transfer of Property Act, 

8 . 108 ... ... ... ... 361 

FRAUD—Anction-purehai5er induped to 

buy property of small value by iiiisi-c- 
presontation—Remedy. See Civil Proce¬ 
dure Code, Or. 21, r. 91 ... , ...1291 


-, suit to set aside decree on ground 

of, if lies. See Decree ... ...1228 

■, Consent deci’ee obtained by fraud, 
setting aside of—Such decree if can be 
set aside on review—Inherent juri.sdic- 
tion. See Civil Procedure Code, Or. 47, 
r. 1 "x. ... ... ... 419 


—-, general allegations of, in plead¬ 

ing, if should bo noticed.] Under tho 
Contract Law of India, as tkell as by 
ordinary principles, coercion, undue 
influence, fraud and misrepresentation 
(though they mav* overlap or may bo 
combined) are all separate and separ¬ 
able categories iit Igw, General allega¬ 
tions, howovc* Bcroug, are imsuffioient 
even to amoiust to an averment of 
fraud of which any Con^ ought to take 
notice. Tho law of India is in no way i 
dmorent from this, and tho Judicial 
Committee regret that the rule is not 
nmre strictly ^baerveil. Gunga Narain 
Gupta y. Tilupkram Chowdhiiry, L. R., 

SHRI SHRI- 

NIWAS PANDIT (P. #) ... ' ... 729 


FRAUD-concld. * . 

. Fraudulent agreement—Collusive 
decree obtained on such agreement— 
Fraud ' unsuccessful—Suit impugning 
agreement and decree—Defendant pre¬ 
vented from defending suit on the 
Plaintiff’e assurance that decree* will 
not be executed against him— Suit to 
declare decree incapable of execution if 
lies.] The principle that a party to a 
fraudulent transaction is entitled to 
Relief in a Court of Equity us against his 
'fraudulent confederate so long as the 
fraud contemplated has not been 
carried into clfect is not inapiilicable 
merely because the party suffers a ue- 
oree to be passed against him in a 
fictitious and collu.sive suit which is 
only a part of tho fraudulent scheme. 
Aknil Prodhan v. Manmotha Nath, 18 
C. W. N. 1331: s. c. 18 C. L. J. 616 
(1913) and Param Singh v. Laiji Mai, 
I. L. R. 1 All. 403 (1877), followed. 
Whore one of two Defendants was pre¬ 
vented from making a proper defence 
to the suit by the frauduient assurance 
of the Plaintiff that the decree obiam- 
I'd wonid not bo executed against him, 
H»ld —That the Defendant was not 


J'atje 


estopped by the decree from suing for 
a declaration that tho decree was in¬ 
capable of execution. Chenvirappa v. 
Puttappa, 1. L. R. 11 Horn. 708 (18771, 
followed. RAJAH AI.l CHOUDHLRY 
v. HADAYET AH CHOUDHURY ...1151 

-. Fictitious rent-tale—Collusive 

tale arranged between uutuidar and 
tenure-holder to get rid or under-tenure 
—Abuse of process—Duty of tenure- ’ 
holder to protect under-tenure-holders 
from paramount claims—Transaction, a 
priVhte sale.) WJiere a tomire-liolder 
having offered to -.ell liis iii(ens( to llio 
putnidar, (he latter i.;,reed to pay tlie 
price asked oiify if the tenure was nd 
of the interest of subordinate tenure- 


holders, and it was arranged that tho 
tenure-holder would make default in 
paying rent, and that the putnidar 
would sue him for arrears of rent and 
put up the tenure for sale in execution 
of tho decree and that a person who 
had no intention of buying tho pro- 

E erty would be made to bid upf* to a 
cure approaching the price settled, 
which thereupon would be offered by 
the putnidar, and tho sale was effected 
as arrangetl: Held— That tho Irnnsae- 
tion should bo viewed ns a private sale 
which in fact it was, the form only of 
a Court sale Having been gone through 
and abused with the object of defraud- 
t ing the under-tenure-holders. A fuit 
by tho purchaser putnidar to annul an 
under-tenure and to reeover possession 
must therefore fail. UMA ,Cir.\KAN 
MANDAL V. MIDNAPOFE ZEMIN- 
DARY CO. ... ... ... 270 


I'sOAZETTE, _ Calcutla. pnbliealion of sale , 
notification in. object of. Soo Revenue 
Sale Law, a. 5 ... ... ... 481 

GtEFT OVER. See Will. 

GOVERNMENT, lease b,y, reserving power 
to resume for public purposes—Land • 
vrantod to build houses for uso as pris 

10 
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vate rpsidenre by public pervanls, if fc.' 
imblic purposes. See Public Purpose ... 305 

-, chitta prepared by, for 

resuming surplu.s lands acquired for 
roadway, if public document. See 
Evidence Act, s. 35 ... ... ...1038 


-, Negligence of Collector 

in breach! of statutory duty when makes 
Government liable. See llouibay (bty, 
Land Kevenue Ac\ ... ... ...W5C 

GRANT -Conduct of parties, reliance on, 
for ascertaining intention of grantor.] 
That relianco could not bo placed on ^ 
the conduct of the parties to ascertain 
tho intention of the grantor e.\cept in 
the case of ancient grants where the 
terms are ambiguous. I’. F. CHRIS¬ 
TIAN V. TEK.MTNl NARHADDA 
' KOERI ... ... ... ... 796 


debutter—Document ambigiious- 
Qucstion whether grant absolute to idol 
or to shebait personally, subject to a 
charge for worship. See llebutter ... 5t2 
. Jaigir, grant of —Putra-poiitradi, 
meaning of.] Where the sanad grant¬ 
ing a jaigir contained the recital fl^at 
the grantee was to enjoy it putra- 
pautradi. Held —That the origiiiiil 
grantee took an absolute, heritable and 
alienable e.state and all his heirs weie 
capable of inhentiiig it Perkash Lai 
V. Rameshur Nath, I. {,. K. 31 Cal 561 
at p. 596 (1904). explained. R.\i[ 

SARAN LAL v. RAM NARAIN Sl.Ntill 466 


-, Brahmottar, of entire mauza be- 

• fore I’eriiiaiient Settlem nt, elfect of. in 
relation to niiniiig rights. See Mining 
Rightif ... ... ... ... 375 

Oil .AUDI A.\ of minor. See Guardians and 
Wards Act. 

GUARDIANS AND WARDS ACT (VIM of 
1890), sec. 7, sub-sec. (3)—Will before 
probate taken, if may be considered for 
appointment of guardian to a minor.) 

In an application for the appointment 
of a guardian of a minor, the Court has 
jurisdietion and is bound to consider 
the fact that there is a Will although 
DO probate had been granted in respect 
of the same. If tho validity of tho 
Will is in quesliun, it is discretionaiy 
with the Court to defer decision of tho 
question of guardianship until the 
question of probale has been determined. 
Chinnasami v. Hariharabadra, I. 1. '( . 

16 Mad. 380 (1893). Pathan Ali Khan 
Badiu Khan v. Bai Panibai, 1. L. K. 

19 Hoin. 8.32 M894) and Syed Shahu v 
Hapija Begam, I. L. R 17 Horn. .5(i() 
(1892), followed. SAROLA SUNDARI • 
D.tllHi; V. ll\ZAi;[ DASI DHHI .... 513 


-- jj 24, 

25, 26, 41 (1) (d), 43 (1), 47 (1)—Maho- 
medan infant—Guardian of pe.'son ap¬ 
pointed by Court if supersedes guardian 
for marriaae under Mahomedan Law— 
Function of Judge, not to select, but to 
sanction fharnage—Appeal—Revj^ion.] 
A warfPbf Court eannoL marry without 
the con.seiit of the CmiiT Hut it is mg 
the function of the District Judge, nct- 
iiig uiider Act VIII of 1890, to act as 
a match-maker for the w^d. Sec. 24 


. * f • Page 

GU.VRDIANS AND WARDS ACT-contd. 

of the Guardians and Wasds Act does 
* n3t by* implication abrogate tho tuI^. 
of MahomedanoLaw which assigns the 
function of guardianship in marriage of 
an infant to relatives who aro not 
necessarily those entitled to the gene¬ 
ral care and direct custody of the per¬ 
son of the infant. Under the Maho- 
' medan Law it is not obligatory upon 
I tho guardian of tho person, nor even 
I upon the guardian for marriage, to 
provide a suitable marriage for the 
ward. The proper procedure to follow 
m such caHe.s i.s as follows:—The guar¬ 
dian for marnago, who may have iiego- 
tialed for the maniugo, must apply to 
the District Jiulgo lor his sanction. 
Notice of tho applieaiion should be 
given to tho iiitant, to the guardian of 
person if he liiippens to be diftereiit 
from the guaritian for marriage, and 
also to such relations of the minor as 
the Judge may deem iieee.ssary. Hu 
will then consider the objections and 
suggestions, if any, and then deter¬ 
mine whether the proposal of tho guar¬ 
dian for marnago is for the true wel- 
ttire of the minor or whether (lie 
marriage is unsuitable by reasiui of iti- 
congniily of age, inequality of rank or 
fortune or any like reason. If, on tlie 
materials betoro the District Judge, he 
IS .satisfied that the maniage is not un¬ 
suitable he will saiietioii it. The choice 
has to be made iii the first iiislaiice by 
tho guardian for marriage whoever lie 
m.iy be and (he true function of the 
District Judge is to test whether the 
selection mudo by the guanliaii lor 
marriage is or not .suitable. Whoie 
the mother of a Mahomedan girl, who 
had been appointed guardian of her 
person by Court, with another rela¬ 
tion ajiiilied lor directions as to her 
marriage, and another relative opposed 
on tho ground that tho .selw'tioii of a 
hridegruom by (he ajiphcaiit was un¬ 
suitable, and the DisG-icl ,lutlge with¬ 
out* entering into tlie rpiestioii as 
to which of tho xiarties wa.s the guar¬ 
dian for her muiriage under the Mnlio- 
medan Law, directed his Nnzir, a Hindu 
gentleiiian, to go to (he village, ami. 
after consultation with jx-isons in¬ 
terested in th« welfare of the minor, to 
submit a list of likely bridejjfooms, and 
when (ho report of tlifi Nazir had been 
submitted called upon (he molhi'r to 
nominate three of (he yoiingAneri men¬ 
tioned ill tho rcpoit, ami on tlu' mother 
failing to comply witli the order pro¬ 
ceeded to .select a .syitable husband for 
tho girl on lh(> basis of the report: 

Held —That the jiroeeedings of (he Dis¬ 
trict Judge wore throughout inegulur, 
and Hiniigli no appeal la.f to (lie Hiirh 
Coiigt; from tho onler, ft shouhl be act: 
aside in revismn. MONl.TAN HIHI V, 
DISTRICT ^HDGE. HIRIIHUM ... 290 

47, 48—Revocation of an •order appoint- 
, ing a guardian og the ground that al- 
« •laged minor attained majority before 
appointmuit of guardian, if an order 
(inder eee. 39 ina if appealable—$ee. 39, 
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GUARDIANS AND WARDjJi ACT-concId, 
if Bxhaustive—Jurisdiction of District 
Judge to deal with matters *of whij^h 
Isognizance may be required in the in- 
• terests of justice—Inhei^nt jurisdiction 
• of Courts to recall orders obtained by 
suppression or misrepresentation of 
facts.] Oil tlio application of the Ap¬ 
pellant, she was appointed by the Dis¬ 
trict Judge guardian of the person and . i 

S roperty of the Respondent, ^hor I 

aughter-in‘law, who subsecpiently *ap- / 

plied til the District .Fudge, for revoca- ’ ' 

lion of his order, on the ground that 
she had attained majority before the 
order appointing the Appellant as her 
guardian was made. The District 
Judge took evidence and finding tlmt 
the Respondent’s allegation was true 
revoked his previous order. Against 
this order of revocation, the Appellant 
preferred an appeal to the High Court. 

Held —That sec. 3U of the Guardians 
and Wards Act specifies the circum¬ 
stances under which the Court may 
remove a guardian appointed under the 
statute, and the order in question was 
not made under the section and conse¬ 
quently un/i not’'appealable under cl. (9) 
of .sec. 17. Held (as to the contention 
that as there wa^. no section of the 
Guardian^ and \Vards Act applicable in 
toriiis to the present matter, the Dis¬ 
trict Judge was incoiiipetent to enquire 
into the alb'gatious of the Respondent) 

—That a Court which exercises powers 
under the Guardians and Wards .\ct 
has ample inherent jurisdietiou to deal 
with mutters brought before it, of 
which cognizance may be required in 
the interests of justice and the Dis¬ 
trict .Judge had jurisdiction to deal with 
the matter in question. Sec. 151, C. 1’. 

C., which provides thnl nothing in the 
Code shall be deemed to limit or other¬ 
wise affect the inherent power of the 
Court to make such orders- as may 
bo necessary for the ends of jflstice or 
to prevent abuse of the pro<-ess of the 
Court, doe.s not formulate n new doct¬ 
rine. but merely furnishes legisli?ti\e 
recognition of a w ell-e.stablishell prin¬ 
ciple which is applicable quite a.s much 
to Courls called upon to deal with 
ranlters iinder the Giiardiniis and Wards 
Act us to ordinary Civil Courts. If an 
order h.os been obtained from the Com I 
by a supprv.ssion of facts, if the Court 
has been overreached and has been in¬ 
duced to assume juri.sdiction over a 
matter iii*which, upon a true state ef 
fiiits. it does not possess jurisdietiou. 
the Coiwt is competent to recall tlic or¬ 
der obtained from it by suppression or 
misrepresentation of facts. That see. 

48 was not a bar to the present proceed¬ 
ings and the pi.stri?t Judge had juris¬ 
diction to entertain the application in 
the exercise o^ his inherent power. 
RARHMONI DASSI v. OeiNOD.A SCN- 
DART DARSr ... *... . ... 


IIAIAVAHI HOND 
Contract 


if enforceable. Sep 

...1118 


niOH COURT'S juris^ctiori to revise ofi 
der of Civil Court rofueing sanction for 


HIGH COURT-concld. , 

prosecution. See Crimjifal Procedure 
eode, 8. 193 ... ... ... 447 

-*-, remand order of, on second 

appeal, setting aside finding of fact— 
Heiich finally hearing appeal if bound , 
by such order. See Second Appeal ...1034 

-, decision of Bench of, duty 

of Subordinate Courts to follow.] A 
subordinate Court is bound tiS follow 
^fhe deci.sion of a Dench of the High 
.Court to which it ii? subordinate, un¬ 
less the decisiim of the Dench has been 
overruled by a decision of a Full Donch 
of that Court or unles.s it has been over¬ 
ruled expressly or iiuxiliedly on an ap¬ 
peal to Hi.s Majestj in Council or un¬ 
less tho law has been altereil by a subse¬ 
quent Act of the Legislature. PUTTU 
LAL V. MUSST. I'ARDATI KUNWAR 
(P. C.) ... ... ... ... 841» 

HINDU LAW- ADOPTION-Adopted boy 
of the same gotra—“ Datta homam," 
ceremony of, if essential—Consent 
of trustees to adoption made neces¬ 
sary by Will—Trustee declining to 
act, consent of, if necessary—Trustees, ^ 
if bound to advise widow not to make 
adoption, because detrimental to her 
personal interest—Fiduciary relation, 
obligation of.] Where tho child to bo 
adopted bclungs to the same gotra as 
that of the adoptive lather, the ceie- 
moiiy of datta homam is mit essential 
to (he validity of the adoption amongst 
Drahmans m the Presidency of Dom- 
bay. An adoption by the widow- of the 
testator was attacked as having been 
induced by fraud on the part of (ho 
trustees appointed by the Will. Tho 
Trial Court found that no fraud or 
cajolery was practised upon her, but 
the High Court on appeal without 
differing from this finding drew the in¬ 
ference that the adoption had been 
brought about by undue influence and 
pre.ssure. because it appeared that the 
adoptive mother wu.s a young woman, 
probably easily guided, and that Iho 
(nislees were men of great influence 
and strong personality. Held, by the 
Judicial Commiltee. on (he eviili-nce, 
that these were used in ni' resjiect un¬ 
duly, but with propriety, and entirely 
in (he intensts of tho nroper adniinis- 
tralioii of the estate. That it was no 
jiai't of the duty ol the trustees with 
reference to the fiduciary relation in 
w’hich they stood to the «idow to in¬ 
form her (hat she could win her hus¬ 
band's temporal estate by not making 
an adoption in violation of the dying 

•wishes of her husband and at the pr^ce 
of • Racrificing his soul’s happiness. 

When one out of five trustees appointed 
by (he Will, with whose cqjisont tho 
testator’s widow was to make the 
adoption, declined to act. his consent 
became nnnecossarv, HAL (lAXGA- 
DITAR 'riLATC v. SHRI SHRINIWAS 
PANDIT (P. C.) ... ... ... 729 

- *- -, AOpPTION-By Hindu wil 

dow under husoand’s authority—Adop- 
tren of her brother’s son or grandson, if 
valid—Test of eligibility—Authority of 
DattaJka Mijoansa—Stare decisis.] An 
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iiduiitiua by" a ilindu widow of her 
brother’s grandson or son, by virtue •'of 
ail authority to adopt Riven to hqr by her 
deceased liusband, is not aeeordnig to 
IIiikIii l.aw an iinalid adoption. Jai 
Sinob Pal Singh v. Bijai Pal Singh, 

I. L. E. 27 All. 117: -s. c. 2 A. L. J. E. 

36 (loot), approved. .As the adoption by 
tho wijlott Is not in her own right and 
to hei'self, but to her deceased husbniid, 
the test ot elijj^bility of the adopter* 
son fur adoption in such cases must be 
the test whuli woubl have applied, had 
tho adoption been made by the hus¬ 
band hiniselt in Ins liletirne. The rule, 
of ilindu Law that a legal marriage 
niii.sl have been possible between the 
adojiter and (he mother of the adopted 
bo.v refers to their relationship prior 
to marriage. Sriramulu v. Ramayya, 

I. I,. K. 3 Mad. T.'i (1881K referred to. 
Radha Mohun v. Hardai Bibi, L. E. 26 
I. A. 113: s. c. 3 c. W. N. 427 (1839) 
and Bhugwan Singh v. Bhugwan Singh, 

L. E. 26 I. A 1.A3. s. c. .3 L. W. N. 4r.l 
(1899), referred to regarding the author¬ 
ity ot the Dattaka Mimansa. PUTTl, 

LAL V. M1S\.MM\T I^AKILArr Kl \- 
WAU (P. C.) ... ... ' 841 

-- . IMPARTIBLE ESTATE- 

Primogeniture, custom of, if excludes 
succession by widow, when holder of 
estate separated—Members living joint¬ 
ly with holder, if coparceners—Separa¬ 
tion, proof of—Partition, proof of, not 
available and unnecessary.] I* is well 
decidi'd law that the widow of tho last 
holder of an impartible estate which 
descends by (he rule ot primogeniture 
is not excluded from the succes.,ion if 
her hiisliand wa-> in fact separated and 
died without issue male and if no cus¬ 
tom which Would e.\(luje her from the 
.succession is jiioced. Neelkisto Deb 
Burmono v. Beerchunder Thakoor, 12 
M. I. .A. .’>2.3 (18(>!b, and Ram Nundun 
Singh v Janki Kcer, L. E. 29 I. A. 178 
s. c 7 t_'. \V. A'. .57 (1902). referred to. 
Persons licmg jointly with the holder 
for the time being ot an impartible 
estate have no eopaieenaiv rights in it 
and no lights which would entitle (hem 
to a jiaitition of the impartible estate. 

The liolder bv alienating the estate can 
determine ,inv contingent interest that 
membeis of tho joint family might 
have 111 it under I he custom of pni-'o- 
geiiiture. AVTiere (hi' bolder granted to 
(he nearest jiiiiioi' m.alo member of the 
L-iui.Ii a mokurari patta of a part of 
the taluka toi nrii’ntemiiiee and this 
Wii^s tullur. er| i)y I'oriilileto separation m« 
woi'hip. ifi feoil and ill estate, Heid— 

That on the death of the holder, his 
widoi'- succeeded to the estate to the 
excbi i-.n or .-uch jiiiiun innb member 
and hi- doseendants. TtfAKLEANf 
T4E\ b'l AfAllI v. ( IIATUEJllirj 
NAEAVAX (P, C.) .. 1119-^ 

-JOINT FAMILY-^Mem- 

bers or impartible e',fa4c living jointly 
willi hi,bier if coparcener's- Sexiaraliofi, ^ 
P"<)of of —J'ai'litioii, jiiool id'. See 

ifiridn Law —Impartible Estate ...1119 
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FAMiLY'-Son’s 


)iabili)ty' to pay father’s* debt —Mitak- 
shiirii— Mortgage by father, suit' oiy— 
Debt tiot a(«,ecedent, nor for family 
purposes but not proved to be iinmoral . 
—Limitation—Limitation Act IIX of 
1908), Arts. 120, 132.] The decision ot 
the Full Bench in the case of Luchman 
Prosad v. Giridhur Chaudhuri, 1. L. 

K. 5 Cal. 8.55 (1880), has not been over- 
inTcd by tho deci.sions of the Privy 
Uouneil in Nanomi Babuasin v.t<Modhun 
Mohun, L. E. 13 1. A. 1: s. c. I. L. K. 

13 Cal. 21 (1885), and Bhagabat Prosad 
V. Girija Koer, L. E. 15 I. A. 99: e. c. 

1. L. E. 15 Lai. 717 (1888), nor has it 
been super.seded by legislation in sec. 

85 of tho Transfer of I’ropcrty Act now 
rejdacod by r. 1, Or. 34, ot the Civil 
I’rocedure Code of 1908. A suit upon a 
mortgage effected by a father governed 
by the Mitakshara Law for a debt 
which is neither antecedent nor for 
family purposes and not proved to bo 
imiivoral. brought after the death of 
the father against tho sons, some of 
whom were adult and some minors at 
tho time of the movtftage. is governed 
*by Art. 120. Sch. I, of the Limitation 
Act. .'\rl. 132 has no apidicalion to a 
suit of this nature, as there is no charge 
on imiTuneable property cnfovceiihle 
against the sons. BIDY.A PEASS.AD 
.SIMIH v. JJMII’NAKAIN .SINOII 
(F. B.) ... ... ... ... 849 

JOINT FAMILY—Ac¬ 


knowledgment 0 / debt by karta if binds 
infant. See Liniilalioii Act, s. 19 ... 860 


-, MAINTENANCE— Obliga¬ 
tion to maintain pre-<lecea.sed son’.s 
widow under Alitashara Ijaw. See Will 
—J’rubate ... ... ...1169 

- . RELIGIOUS ENDOW¬ 
MENT—Turn of worship, custom of 
alienation if unreasonable—Kalighat 
temple,* pala.s of—Custom of alienation 
to person who may succeed by birth or 
marriage, if reasonable—Essentials of 
val*d custom—Proof that custom im¬ 
memorial—Presumption—Mortgage ,of 
pnla Mortgagor if may question title 
of mortgagee—Estoppel—Foreclosure of 
property not immoveable, if lawful.] 
i'lvidence showing exercise of a right in 
accoidance with an alleged custom, as 
far back as living teslinnyij can go, 
raises the jii'csuniption, though only a 
rebuttable one, a.s to the imnieniorial 
oxistenee of the custom. A Custom was 
proved that the palas or turns of wor- 
shi|> of a certain tompte were transfer¬ 
red by sale, mortgage, lease or gift and 
also that they were tho subjects of 
partition and testamentary devise, but 
that the transfers ^i^d not been unres¬ 
tricted, being confined t<J co-shsbaits or 
to the meninera of falkiilic.s to whom 
a shebait conU bestow his daughters in 
marriage: •Held— That the cn.stom was 
not unreasonable. Such a custom is not 
unreasonablo merely bfcati.se it con¬ 
trol cues llie rule of Hindu law that a 
• roLgiou.s* offioo ei.s inalienable. Since 
‘ ffustoins in gPiierHi involve .somo in- 
cousisteney with (he general common 
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, law of the realm or are contrary , to a 
particular maxim, the fact of thie in- , 
consistency is not of iiself a ground for 
holding the cpstom unreasonable and 
bad. The reason referred to in. the 
rule that a custom should be reasonable 
is not every unlearned man's reason, 
but artificial and legal reason war tant- 
ed by authority of law. It is sufficient 



_ _ particular , 

able or not, is the time of its possible 
inception. Since every custom sanc¬ 
tioned by the Courts must be reason¬ 
able, it follows that every ca-.e whero'U 
custom has been upheld by tho Courts 
is an example of a reasonable custom. 

In the absence of a custom or usage to 
the contrary or any term to that effect 
in tho deed of eiidowmeiit, a religious 
trust or the right of management of a 
religious or charitable endowment or a 
religious office attached to a temple or 
any other eiidowmeiil cannot bo alie¬ 
nated by the holder. There is authority 
for the propogitioii that alienation of a 
religious offico may be validly made in 
favour of a person standing^iji the line 
of .succession and not disqualified by 
personal unfitness. Foreclosure is a 
remedy of Ihe mortgagee which is not 
confined to mortgages of land. It is 
equally applicable to mortgages of 
chattels. Tlie mortgagee of a pala of 
worship is a mortgagee not of immove¬ 
able but of intangible pi'operty and he 
is entitled to foreclose the mortgage 
quite as much as a mortgagee of 
chattels. Where in mortgaging his 
turn of worship the shebait expressly 
declared that no objoctiou on his part 
or on behalf of his heir.s or representa¬ 
tives would bo maintainable: Held, by 
Mookerjoo, J. (Boachcroft, J., reserving 
his opinigj^) that iii the circumstances 
of the case tho Coivt should not de¬ 
part from the ordinary rulo that the , 
mortgagor cannot dispute the title of 
the mortgagee. Tho rule,,that the mort¬ 
gagor cannot set up against his mort- 
gagoo tho title of a third person has 
been held applicable where the mort¬ 
gagee is a trustee, acting in a public 
capacity and not for his own benefit— 
though it would be inapplicable where 
the mortgage is void as contrary to 
statute. MOriAMAYA DEBl v, HARl- 
DAS HALDAR ... ... • ... 808 


-, RELIGIOUS ENDOW¬ 
MENT— Mahant of math— Election by 
dasnam bhik—Election by a faction 
if valid->Co-duclple of deceated mahaiH; 
in poitetsion, sued by alleged dis¬ 
ciple, both alleging election—Onus 
of u pf'bot—Failure of Palintiff to 
prove, hit election—Defendant if need 
makfi out his own election.] On the 
death of J, tSe^ahant of the .findu 
temple Ahhara Baba* Sarwan NSth at 
Harawa^ the Plaintiff, L. who claimed 
to have been the only tadhak of J, and 
Defendant, .P, who claimed to Aave 
been with 7, a saohak of thp previous 
mahant, each eet^ up title to the 
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mahantship od ,the ground of his hav¬ 
ing been duly elected to the gaddi at 
a meeting of the ten classes of mendi- 
' cants (dasnam bhik) held on tho 
terhwin or the thirteenth-day ceremony 
after the death of J. Tho Trial Court 
found that it was satisfactorily 'prov¬ 
ed that the Plaintiff was duly elected 
mahant by ihe dasnam bhik on that 
day and that tho alleged election of the 
Defendant as mahant was a fictitious 
transaction .1 The High Court on ap¬ 
peal held that the Defendant was 
elected on that day by a large gather¬ 
ing of qualified persons and that 4ho 
election of tho Plaintiff was in com¬ 
parison a hole-and-corner affair carried 
out hurriedly by a discontented 
minority. P who was the general at¬ 
torney and store-keeper of the decea.s- 
ed mahant wa.s in po.ssession gt »the 
temple and of the property appertain¬ 
ing to it at tho date of the suit. Held 
—That it was for the Plaintiff to prove 
his right to the mahantship, which, if 
proved, would carry with it the right 
to possession of the temple and the> pro¬ 
perty appertaining thereto, and that if 
the Plaintiff failed to prove this, it was 
immaterial to consider whether the De¬ 
fendant was or was not the mahant of 
the math or whether he had or had not 
any better title to tho temple and the 
property appertaining to it than a 
title of mere po.ssession. On the evi- 
dehce, the .Judicial Committee came- to 
the conclnsion that Plaintiff had failed 
to prove that he was elected a mahant. 

An election by dasnam fohil^ of aj 
mahant to be a valid and effectual elec¬ 
tion must be by a majority of theadai- 
nam bhik assembled for that purpose. 

A separate election by a faction of the 
dasnam bhik is not a valid and effec¬ 
tual election. M.4HANT L.VHAR PURI - 
V. MAHANT PHFAN NATH (P. C.) ... 718 

REVERSIONER. See 

Hindu I.aiv—Woman’s Estate. 

-, STRIDHAN—Promise to 

give dowry at marriage—Land given 
years afterwards If jautuka—Ajautuka 
properties, succession to—Preferential 
heir—Husband or brother.] On. tho 
death of a Hindu married woman, 
governed by the Dayabhaga Law. her 
ajautuka stridhan propertie.s will al¬ 
ways be inherited by tho brother in 
preference to the’ husband, irrespective 
of the form in which the marriage was 
celebrated. Property given by a 
brother to his sister, 7 jears after the 
latter's marriage, in apparent ffilfil- 
ment of a promise made «t the time of 
marriage to give a quantity of land as 
dowry, is nevertheless ajautuka, as the 
promise could not'have been specifically 
enforced in respect of tho land given, 
which in fact was given after marriage. 
MAHENDBA NATH MAITY v. GIBUS' 
CHANDRA MAITY .1387 

. SUCCESSION-o-Mitakshara 
—Pmferenee of whole-blood to half- 
blood, limits of—Uncle of half-blood, If 
to bo proferred to cousin of whole- 
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blood.] 'H&ying regard «to the general 
scheme of the Mitoksnara, the prefer¬ 
ence on questions of succession of the 
whole-blood to the half-blood is con- ' 
fined to members of the same class, 
that is to say, to sapindas of the same 
degrees of descent from the common 
ancestor. Suba Singh v. Sarafraz Kun- 
war, I. L. R. 19 All. 215 (JH9C), referred 
to. Held, therefrjre, that an uncle of 
the half-blood is a preferable heir un¬ 
der the Mitakshara to Ih*' sons of an 
uncle of the whole-blood. G.VNGA 
SAHAl V. KESRI (P. C.) ... ...1175 

—.- . SUCCESSION—Dayabhaga 

School—Paternal great-grandfather’s 
•on's daughter’s ton and maternal 
uncle, who is pVeferable.j Gnder the 
Dayabhaga School of Hindu Law, 
the paternal great-grandfather's son’s 
dahgater’s son (i.e., a grand-uncle's 
daughter’s son) of a deceased Hindu is 
preferable to his mother's brother us 
heir. Kailash Chundra Adhikari v 
Karuna Nath Chowdhry, 18 C. W. N. 

477 (191.9), followed. KEDAH N A I'll 
BANERJEE v, HARIDAS GHOSH ...1181 

-. SUCCESSION to imparti¬ 
ble estate—I’rimogemtuie. See Hiiidii 
Law—Impartible Instate ... ...1119 

SUCCESSION—Sonless 
widowed daughter if heir.] Under the 
Hindu Law a sonless widowed daughter 
ie not an heir. MOKUNDA LAi. 
CHAKKABARTI v. .AfON MOHIM 
DEBI ... ... ... ... 472 

-, SUCCESSION to ajautuka 

^ Stridhan —Preferential heir-Husband or 
brother. See Hindu Law—Stndhan ...1287 
-, SUCCESSION to mahant- 
•hip of math —Election. See ilindu 

Law-pKeligious Endowment ... ... 718 

-, WOMAN’S ESTATE-SCom- 
promiae decree aguiu.st limited owner if 
operates as cs judicata against rever¬ 
sioner. See Civil Procedure Code, s. 11 1280 

-, WOMAN'S ESTATE—Wi¬ 
dow, alienation by—Attestation of deed 
by raversioner, if necessarily imports 
consont—Consent when supplies proof of 
legal neceesity-Sufficient consent, what 
is—Consent of what kindred necessary 
— Onus.] To be valid a-; against the 
reversioners, or to affect their rever¬ 
sionary rights, a charge created by a 
Hindu w'idow or an alienation effected 
by her, can be supported only by proof 
aliunde that such debt was contracted 
for valid and legal ni-cessity, and the 
dnirj of fstablishing such neces.sity re'-ls 
heavily on t^e person who claims the 
benefit of transactions with a Hindu 
widow or other females taking similar 
estatra. The requirement of the law 
may, however, be fulfilled by proving 
the consent or concurrence of the ro- 

. Tonioners to or in the transaction. 

Ilia,consent of the rc'ersionois mu^t 
be isstifblishe^, by j^ositjve evidence 
that upon kn iM|plIigent undei'..^taiiding 
of the (lature of the dealing.s the}* con- 
enrred m binding their interests. ‘ Su(!h 


01 

Pago 

HINDU LAW— contd. « 

consent should not bl inferred from 
, ambiguous acts or be supported by 
dubibus oral tettimony. Attestation by 
a relative does not necessarily import 
concurrence. When consent of the hus¬ 
band’s kindred is relied upon for the 
validity of alienations effected by the 
widbw. the kindred in such case must 
generally meiiii all thu'«e who arc likely 
to tyi interested in disputing the tran- 
r snctlm. At all events there should be 
such] a coricurreiico of the members of «■ 

• Uie family as suffices to raise a presump¬ 
tion that the transaction was a fair 
one and one justified by Hindu Law'. 

Oaj Lukhee Oebia v. Gokoot Chunder 
Chowdhry, 3 B. L. R. (P. (!.) .57: s. c. 

12 M. 1 . A. 209 at p. 228j 12 W. R. 17 
(1809), applied. HARI KISIIEN BHA- 
G.\T V, KASHI PERSIIAD SINGH 
(P. C.) ... ... ... ... 370 

WOMAN’S ESTATE— 
Hindu widow, alienation by—Rent of 
superior landlord—Legal necessity— 

Suit against Hindu widow—Reversioner 
whether necessary party—What passes 
at a sale in execution of a decree 
against Hindu widow—Limitation Act 
(XV of 1877), Sch. I, Arts. 141, 120— 
Specific Relief Act (I of 1877), sec. 42.] 

The jiowers ol a Hindu widow' m re.s- 
pc'ct ot alienation of the estate of her 
husband are similar to those ol the 
guardian of an inl'aul. Hunooman Rer¬ 
ead V. Babooee Moonraj, () M. I. A. 

393; 18 w. R 81 (18.50). Kameswar v. 

Run Bahadur, L. R. 8 1. .4. 8- s. c. I. 

L. K 0 Cal. 813 (1880), Lala Amarnath 

V. Achhan Kuer, L. R. 19 I. A. 190; 
s. c. I. L. K. 14 All. 420 (1892) and 
Bhagwat Dyal v. Debi Dyal, 12 ('. W. 

N. 393; s. c. L. R. 3.J I. A. 48 1. L. R. 

35 (Jal, 420 (1908). followed. The more 
fact that money is raised for payment 
of rent and applied for Ihkt purpose 
IS not sufficient to prove legal neces- 
Bity. The creditor to protect himself 
where ho is not shown to have made a 
bona fide enqieiry must prove that there 
was ail actual xiressure on th(> estate, 
such as an outstanding decree or an im¬ 
pending sale which the widow is not 
capable of meeting. Lala Amarnath v. 
Achhan Kuer, L. R 19 I A. 19fi: h. e. 

1. L. R. 14 All. 429 (1892), Dharam- 
chand v. Bhaoani Misrain, L. R. 24 h 
A. 183. s. f. I. L. R 2.) Cal 189; 1 C. 

W. ' ^N. C97 (1897). Sreenath v. Rutun- 
mala, Beng. S D. A. 421 (18.59), Sri-* 
mohun v. Brij Behary, 1. L. R. 38 (Jal. 

753 (1909), Lala Byjnath v. Bissen, 19 
W. R. 80 (1873). Mata Pqrshad v. 
Bhageeruthee, 2 All. H. (’. R. 78 (]87 ). 
Ghanshyam v. Badiyalal, I. L. R. 24 
All. 547 (1902), and Lakshman*ve Radha 

j'■ «vJ'- V'""- W»9 (1887), follow, 

cd. VVnere a Hinrlu widow obtams n 
loan, she is nt liberty ki bind herself 
or wbeii •the purpose for 
w^ich 'Mho bo'^row^ » nooessary ono, 
she i.s at liberty to liiml her husband’s 
estate aiid the intention must be 
« gathorecl 4Toi,i the etatemeiif nn^ in 
the deftd*of from the Nurroundiiig cir- 
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’ cumstances. Oamodar Ja/ikibai, 5 
Bom. L. B. 350 (1903). and Proaunna v. 
Umedar Raja, C. W. N. 353 (1908), 
referred to. A decree for rent which 
has accrued due after the death of her 
husband is primft facie a {personal de¬ 
cree against the widow. Jibankrishna 
r. Brajalal, I. L. B. 30 Cal. 550; s. c. 

7 C. W. N. 425 (1903), KrietO, Gobinil v. 
Hem Chandra, I. L. B. 16 (3al. (511 / 
^(1889), Mohammed Sadat Ali v. Hara- . 
fundari, 16 C. W. N. 1070 (1912), and 
Bireswar v. Kamal Kumar, 17 C. W. 

N. 337 (1912), followed. The mere fact, 
that the widow intended to create a 
liability on the estate is not enough. 
The creditor has also to show that he 
intended to enforce such liability and 
the true test is to see whether the pro¬ 
ceeding in which the sale was directed 
was brought against the widow per¬ 
sonally or with a view to afl'ect the 
whole inheritance. Jugal v. Jotendra, 

L. B. 11 I. A. 61!: a. c. 1. L. H. 10 Cal. 

985 0884), Court of Wards v. Ramaput 
Singh, 14 M. J. A. 605 (1872), Srinath 
^v. Hari, 3 C. W. N. 637 (ISOOi. Ramlal 

V. Akhoy, 7 C. W. N. 619 (190.t), Radha 
Kishen v. Naurotan Lai, G C. L. J. 490 
(l!K)7l. Braja v. Joggeswar, 9 C. L. J. 

346 (1909), Kistomoyee v. Prosunno, 6 

W. B. 304 (1866), Bisto Beharee v. ByJ- 
nath, 16 \V^ U. 49 (1871), Baijun v. 
Brij Bhookan, J,. H. 2 I. A. 275 s. c. 

I. L. IJ. 1 (;al. 133 (1875), Bireswar v. 
Kama! Kumar i, 17 C. W. iN. 237 (1912), 
Sadat Ali v. Harasundari, 16 C. W. N. 
1070 (1912). and Trilochan v. Bakkes- 
war, 15 ('. T, J. 423 (1910), icfenvd to. 

It IS not necessary (hat a rciei'sieiier 
should be joined as party to Iho suit, 
but if he IS so joined, the fact would 
afl'ord clear iiidicatiun lhat the creditor 
intended to make the inheritance 
liable. Bhagarathi Das v. Baleswar 
Bagerti, 19 C. L. J. loft; s. c. 17 C. W. 

N. 877; 1. L. B. 41 Cal. 69 (1913), Mohima 
Chandra w. Ramkishore, 23 W. R. 174; 

15 B. L. R. 1(2 (1875). Srihath Dass v. 
Haripada, 3 C. \V.. N. 637 (1899), 
Nugendra v. Kamini, 11 51. T. 211 
(267) (1867). and Lloyd v. Johnes, 9 
Ves. 37 (.57) (1803). referred to. R.IMKS- 
WAB V. PBOVABATl DKIII 313 

--, WOMAN'S ESTATE—De¬ 
cree against Hindu widow and next re¬ 
versioner in respect of obligation ppf- 
sanal to widow, if binds reversion— 
Mortgage by widow and next rever- 
, sioner, if binds reversion.] V sale of 
property iijheriled by a Hindu woman , 
in execution of a decree for co.st« ob¬ 
tained against her personall.v does not 
bind ttuv vevorsinners. Jugal Kishore 
V. Jdtinara Mohan, I. L. K. 10 Cal. 

^5 at^. 991 (1884), follow'cd. The fact 
Ahat the ■ decree, w'as obtained against 
her and the next reversionary ^eir 
jointly does not give the purchaser an.T- 
lliing more than the qualifi^ interest 
of tho* woman. A mortgage of a portion 
of th» inheritance the hands of a • 
Hindu woiAan exooutM by 1i«r»j«intly 
with the next reversiogier does not necea- 
aariljr bind the reversionary interest. 


HINDU LAW-contd. 

It merely raises a presumption that the 

» mortgage was entered into for legsd 
necessity. Debi Prosad v. Golap Bha- 
gat, 17 C. W. N. 701 (1913), referred to. 
NABIN CHANDRA SAHA v. HEM 
CHANDRA BAY ... ... ... 265 

-, WOMAN'S ESTATE-- 

Sradh expenses of widow of last holder, 
liability of reversioner to contribute.) 
The reasouaUe expenses of the sradh 
of a widow of a deceased Hindu should 
bo paid out of the estate in the hands 
of the reversioners and the reversioners 
who inherit the estate shobld contri¬ 
bute rateably towards such expenses. 
RAMDllABI SINGH v. PERMANUND 
SINGH ... ... ... ...1183 

-, WOMAN'S ESTAJfr- 

Hindu widow, debts contracted by, for 
costs of litigation—Binding effect on re¬ 
versioner—Legal necessity—Facts neces* 
sary to be proved by lender—Rate of 
interest must be proved necessary even . 
when legal necessity for loan exists.] 

The I'liimliff, who was an assignee of 
a mortgage executed by a Hindu widow 
ill respect of her husband’s property, 
of which she was in possession as a 
Hindu widow, sued to enforce the mort¬ 
gage against the property in the hands 
ol the reversionary heir, and it ap¬ 
peared that the money was borrowed 
for meeting the costs of litigation relat¬ 
ing to certain suits brought by certain 
e.\-maiiagers of the estate for salary 
and it upjiearcd that at the time tha , 
iiionej' wa-. borrowed, a portion of the 
estate was sold in execution of a de¬ 
cree obtained by ono of the ex-mana¬ 
gers and other properties were going to 
be sold in execution of another decree 
obtairiwl by hi in and there was a heavy 
claim against (he estate by another 
manager: Held—That the debts jon- 

tracted bj’ a Iliiidn widow for meeting 
the costs of litigation in defending htr 
life-estate in her husband's property or 
for protecting the estate are binding 
upon the estate in the hands of the re¬ 
versioner. That it was not iieco.ssary 
for the lender in the present case to 
show that Ihe debt, which was in liti¬ 
gation. for meeting the costs of which he 
lent the money to the widow, was or 
Was not her personal debt. It is suffi¬ 
cient. if it is shewn that there was pres¬ 
sure upon the estate, that there was 
necessity for borrowing money for the 
costs of the litigation or that the credi¬ 
tor made reasonable enquiries and whs 
satisfied of the necessity fqr the lean. 

That although a loan by a widow may 
be necessary, the rate of interest at 
which she borrowed, must be proved to 
bo neces.sory before interest at that rate 
can bo allowed. E. H. STEVENS v. 
JANKI BALLABH ... ,8* 

. WOMAN’S ESTAT©-Siit 
by reversioner to recover from person. 
aIleged*to be not deceased owner's legal 
widow, dismissed for failure to _ prove 
relationship—.\lienotion by, widows 

Subsequent suit by remoter revqysionej 
agafhst alienee on same allegations— e 
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HINDU LAW-contd. 

Maintainability—Remoter reversioner's 
right to bring suit. See I’leadiugs ... 1Q7 

-WOMAN’S ESTATE—Ad- 

versi^ decision ^against limited owner if 
res Judicata against reversionary heirs. 

See Civil Procedure Code, s. 11 ...1280 

. WOMAN’S ESTATE—Suit 
for declaration by reversioner that deed 
of gift by holder of life-inUrest inopera, 
tive and for possession and other re* 
liefs—Prayer in appeal confined to deed 
ofegift cnlj^—Propriety of declaration— 
Court-fee stamp.] Tlie riumiitls claim¬ 
ed to bo the roveisumary heirs expect¬ 
ant of one 11 after the deaths of liis 
widow and daughter, together with one 
S. ^It appeared that D’s widow and 
daughter has executed a deed of tam- 
liknamah m favour of S, who on his 
part claimed to be the 'olo immediate 
reversioner. In the plaint the prayer 
was for a declaration that the, deed of 
gift was ineffective against the Plaiii- 
liffs, for khas possession of the pro- 
jierty in suit, for the apjiointineut of a 
Receiver, for a declaration that the 
Plaintift’s were the reversionary heirs 
after the death of D’s widow and 
daughter. Court-fees were paid upon 
these prayers m the lower Court which 
dismissed the suit us premature but in 
the High Court the Plaint ills only 
sought for a declaratiou as to the deed 
of gift and for the appointment of a 
Receiver. At the hearing of the ap¬ 
peal Wio latter piayer ai-o was given 
up. Rupees twenly only in court-fees 
was paid on the appeal. Held —'That 
the apjieal was sufticienlly stamped. 

’f'hal the Plaintiffs who on the evidence 
appeared to be .some of the immediate 
reversioners were entitled to ha^e (ho 
deed of gift declared inoperative as 
against them.selv-es. That the fact that 
such a declaration mu-.t be founded on 
reasoii-s that could support a declara¬ 
tion that they were heir-, to D could not 
shut them out of their right to a de¬ 
claration as to the invalidity of the 
document in question. .7 \GIJKRl' 
N'ARAIN .SINOP V. JAIHA.«!I KORR ...1191 

-, WOMAN’S ESTATE— 

Hindu widow, conveyance by—Allega¬ 
tions of legal necessity—Transfer of 
“ right, title and interest,-’ whether 
passes absolute or limited estate—Deeds 
and contracts by people of India, to be 
liberally construed.] Where a Hindu 
w’idow III po.ssps-ion ws heiress of her 
husband's (state executed a <ie.*d of con¬ 
veyance in respect of a portion of the 
proiierty, in which, after reciting cir- 
cuni.stftncc'- of net;es.sity .such as world 
gn ti her power to dispose of the abso¬ 
lute interest, she proceeded to «ell and 
^convey to the vemb'C- all her e.xisting 
right. title«and illteie.st in the properly 
and declaae from the execution of • 
the deed the purchaser " shall die the 
fulh (fhner and proprietor of the pro¬ 
perty in her stead," Held— That the 
High youn: had erred in taking the 
^riotjiteral seneo of the words " right, 


r • 1‘affe 

HINDU' LAW—concld. > 

■ title „ and interest ” and concluding 
therefrom that only the limited interest 
of the widow was traifsferred to the 
purchaser. Those words were to be 
construed as meaning the interest which 
in (,he circumstances stated the widow 
had power to dispose of, that is. the 
absolute interest. Deeds and contracts 
ot t’lo people of India ought to bo 
( liberlflly construed. The form of ex- 
.'pre-sroii, literal sense, is not to be so <■ 
much regarded ns the real moaning of 
the parties which the transaction dis- 
do.'ies. Hanooman Pershaud Panday v. 
Moonraj Koonweree, 6 Moo. 1. A. 393 
(1850). followed. It is not quite ac¬ 
curate to describe the interest which a 
llindu widow normally takes in the im¬ 
moveable property, which her husband 
inherits and leaves at his death, as a 
life-estate.” THAKVIR VASONJl 
M(JR.iRJI V. MUSAMMAT CHANDA 
IHBI (P. C.) ... ... ... 873 


HINDI; KRVRRi^lONER if to be specially 
cited in probate proceeding. See Pro¬ 
bate and Arlministrulion Act, s. 50 ... 882 

HINDU TE.MPLE, offerings to—Pujari’s 
right to a share if alienable. See 
Tratisfer of Property ,\ct, s. 0 (a) ... 580 

llOIiDIXtl OVER with acceptance of vent 
by landlord, effect of. See 'I'l'ansfer of 
Property .\ct, s. 107 ... ... 489 

HDRSE—Suit for damages for injury done 
by vicious horse—Liability of owner— 
Absence of negligence on owner’s part 
if can exonerate him when he knew of 
the animal’s vice.) The Plaintiff sought 
to recover damages for iiijune-< '-uff’or- 
ed bv reason of hi.s having been liitt.eii 
by tlio Defendant’s hov'-e. 'J'he finding 
WHS that the hor.se was a vicious animal 
and li did bite the Plaintiff but that 
the Defendant wifi, not guilty of negli- 
gonco and on this ground the lower 
Court dismi.ssed the suit. Held —That 
if the horse Viis a vicious animal iukI 
il that fact was known to the Defendant 
ami knowing this he kept the liorse and 
if it injured the I'laiiitifl'. then the Do- 
tendant must Ije held liable iiolwith- 
ataiiding that he was not guilty of negli¬ 
gence. Negligence is not a necessary 
ingredient in a suit of this nntu^'. 
OANDA SINGH v. CHUNI LAL 
SIMHA ... ... ... .,916 

IJARDAR for a term, snb-loase granted by, 
before Transfer of Properly .\ct came c 
• into force—Holding over au(l accept- 
anro of rent by next unch ijardar, 
effect of—Effect of Transfer of Property 
Act on such tenancy. See 'Fransfpr of 
Property Act, s 2 (c) ... ^ ... 625 

INCOME 'TAX, executor liable to pay,* 
for dfccome of (j(jitat(»*-Suit for declara¬ 
tion that moll income is not liable to 
bo taxed ij lies See Income Tax ^rt ... 138 

INCOME pX'.ACT.dl of dl886)-ixecu- 
tor liable to pay income-tax for in¬ 
come of eitate—SuU for declaration that 
•uch income it not liable to be taxed. 
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INCOME TAX A*CT-coneld. ’ 

if lies—Indian Con,i|ract Act (IX of ^ 
^872), see. 72— Payment under coercion 

, —Jurisdiction of Collector tc» deteamine* 
who is chargeable Muth tax.J The exe¬ 
cutor to au estate brought a suit 
against the Secretary of State for In¬ 
dia in Council for a declaration that as 
executor he was not liable to pay any 
income-tax in respect of any income 
of the estate and that the Collector in 
realising the sums paid to him acted i 
without jurisdiction. Held —That to' 
sucdbed in this suit it was incumbent on 
the Plaintiff to show that the payment 
had been made by him under'coercion; 
and assuming that there was coercion 
within the meaning of sec. 72 of the 
Contract Act the suit did not lie. That 
income accruing to an executor under 
the will of a testator is liable to be 
taxed within the moaning of the In¬ 
come Tax Act. Apart from the ex¬ 
emption proviiled in the Act in favour 
of persons whoso income does not reach 
a certain amount, there is no personal 
exemption of which an executor as such 
could take advantage. That in deter¬ 
mining that the Plaintiff was n per.son 
chargeable with income-tax the Collec¬ 
tor acted within the limit of his juris¬ 
diction. A. H. FOKBES v. THE SE¬ 
CRETARY OF STATE FOR INDIA IN 
COUNCIL ... ... ... 138 

INDIAN CONTRACT ACT. See Contract 
Act. 

-EVIDENCE ACT. See Evidence 

Act. 

- INSOLVENTS ACT. See Insd- 

vents Act. 

--LIMITATION ACT. See Limita¬ 
tion Act. 

-KEOISTRATION ACT. See Regis¬ 
tration Act. 

-STAMP ACT. See Stamp Act. 

-- SUCCESSION ACT. tSoe Succes¬ 
sion Act. 

-- TRUSTEES ACT. See Trustees 

Act. ^ 

INDIAN HIGH CTIURTS ACT, S. 15- 
Jurisdiction of High Court to interforo 
under. See Injunction ... ... 412 

INDIAN IN.SOLVENTS ACT. See Insol¬ 
vents Act ... ... ... 433 

INFANT. ‘See Minor. 

INHERENT power of Court when to be »* 
exerciibd. See Civil Procedure Code, 

■. 151 ... ... ... ... 835 


-*- power of Court to correct its 

own proceedings when misled by fraud. 

See Civil Procedure Code, Or. 47, r. 1 ... 419 

-•poiffer of Court. See Civil 

Procedure ^do, s. 151. 


INJUNCaTION, circumItngccB 
grant of. See Mine 


justifyinj 


!!:Ti87 


-;-- apolication for, if liep, in 

oa.se of wronfffui alienation of decea.sed’s 
estate apiirenended by eaveator. S^e 
Probate and Aifbiinistratieu Act, *b4r205 


INJUNClTON-contd. 

—-, tempera 

granted— Status quo, maintenance of— 
Indian High Courts Act (24 & 25 Viet, 
c. 104), sec. 15—Jurisdiction of the High 
Court to interfere.] The Plaintiffs were 
some of the suis rior landlords of the 
disputed properly which consisted of 
two plots of land and claimed to Have 
been in direct possession of about one- 
third of the property. Tlie«Defendants 
who were in occupation ot the remain¬ 
der being alleged, to have obtained a 
permanent lease from some of the co- 
sharers of the Plaintiffs coinmencod to 
dig the foundations for au exten.siou of 
their factory house. The Plaintiffs 
sued for partition and applied for a 
temporary injunction. The Defendants 
notwithstanding notice of tlie applica¬ 
tion for injunction expedited the erec¬ 
tion of the building. Jt appeared that 
on partition the I’luiiitifl’s could not con¬ 
veniently bo allowed any share of one 
of the plols, but must be limited to an 
allotment out of the other plot. Held 
—That there was a substantial question 
in controversy between tho jiarties and 
pending its determination the status 
^ quo should be maintained to the neces¬ 
sary extent. That it was desirable that 
the plot a share of which only could bo 
allotted to the I’laintiff on partition 
should be retained in statu quo .so that 
the Uourt might be free to grant such re¬ 
lief as it might think proper and an 
iujunctioii should be granted restrain¬ 
ing the Defendants from buihiiiig on 
this plot for a period of one mouth 
during which the partition suit was to 
bo tried out. That it was open to the 
High Uourt to gne tho iieie.ssary direc- , 
tioiis under see. la of the Indian High 
Courts .Xct and in a case of this deji- 
criptioii it W'as essential that the High 
Court should interfere to pri'veiit what 
might otherwise place one of the liti¬ 
gating parties in an unfairly advan¬ 
tageous position and thus turn out in 
the end to be the cause of an irremedi- 
nble injustice to the other. IIEMANTA 
KUMAR ROY v, BARANAGORE JUTE 
FACTORY COMPANY ... ... 442 

INSOLVENTS ACT (11 and 12 Viet., ch. 

21), sec. 86—Judgment entered up un¬ 
der the above section—Insolvent ab¬ 
sent.] After duo notice being served by 
the Official Assignee, nn insolvent failed 
to appear at the hearing. Judgment 
was entered up against tho insolvent 
tinder see. 86 of the Indian Insolvents 
Act. IN RE BALOHAND .SURANA ... 433 

INSTALMENT BOND, consent not to sue . 
on failure to pay instalment, if would 
amount to waiver—Limitation fCct (IX 
of 1908), Sch. I, Art. 75.] Waiver is 
consent to dispense vjith or forego 
something to which a person is entitl¬ 
ed. Where it was proved that demand 
was made in three succes.sive years in 
respect of three insialinents due upon 
an instalment bond, but the Plaintiff 
consented not to siio for tho Whole 
amount as Xe was entitled to do under 

• the bond for default on the first two • 

' occasions but refused to consent 911 tho 

11 


I JPas/e, 

/v. when should 'he 
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INSTALMENT BONI^ concld. 

third. Held—That this amounted to a 
waiver of the payment of the two < 
earlier instalments. When the in.stal- 
nient hond was executed on the (ith of 
November 1008 ."ind pro> ided payment 
r of Hs. 10,000 by annual instalments of 
Its. 400.* coniTiieneini? from the .‘tOth of 
September 190!), and 'I'urtlier that in 

case of default the nhole ainoiint pa.v- 
able on tlh> bond was to fall duo and 
the Plaintitl' waned the payment .of ' ^ 
the first twv inst.ilment.s as aforesaid 
and 'tiled a t.iiit for the reemeiy of the 
whole amount on the I'Jlli of No\ember 
: 1914, ..Held— 'Phat Ills suit was not bar¬ 

red bv Iiimtation and if was dceieeil tor 
h’s. 9;200 l{.\M C’lll'NDKH II.INKA v, 

RAWATMl LL ... ... ...ItrS 

INTENTION of grantor if may bo aseer- 
t, tamed from eoiidnet of jiarties See 
“ Grant ... ... ... ... 700 

INTKliiiST- Morlijafre- Demand for p’ly- 
nient wit-hin term—Interest jiayable to 
mortgaj'ee. See Moilj^aue ... ... 089 

-, stipulation tor exc.ibilant rate 

of. if a penall.v. See Contrail Act, s. 71. 
INTEKritKTATUlN. See Constnittmu. , 
lUGEGl LAlllTY and iinllity, distinction 
between. See 1‘iiblic Demands Ifc- 

eoveiy .let, s 9 (2) ... ... ...II,')9 

Ititil’ES not expressly fiameil, when m,i\ 
and when should not )je determined. 

See I’leading.s ... ... ...11,VJ 

JALKAll LL V.Si'i, dues payable iioder, if 
rent wilhin the meauinvf <>t Meiisal Ten- 
‘ancy Act—Gate of iiitere.sl upon arrears 
of such monev. See llen^aJ Tenaney 
Act, Seh. HI. .^rt. 2 . cl. (b) ... . . .'il.'’. 

J DDGMENT-DElJ'rtjG, .same-Deeree 

ajfaiiist firm and another against a mem¬ 
ber thereof hy ii.uiie if dePiees against 
same jiidKineiit-ilehtor. See Cnil I’lo- 
coiluis-' Code, s. 711 ... ... ...1202 

J L'ltlSDlCTION of ordinary Courts if 
taken awiy hv Special Courts in ab- 
senco of statutoiy piuvisnm. .See 
Special Court ... ... ... 600 

•-, Gemaml onler dit-e1iii(' 

trial by specific Courtiiother Cotiil 
having jurisdiction if may try. See 
Chota Nagjmr Landlord and Toiiaiit 
Pi'ocedure Act. s. 47 ... ... 200 

-to entertain suit after re¬ 
mand—Suit originally tried by District 
Judge, after remand tried with consent 
of parties by Subordinate Judge—Ir¬ 
regular assumptmn of jurisdiction no 
objection.] Where a suit vahiecl at 
Gs 1,368 was heard in llic first instan 'O 
before the Disli-ict Judge and dismis¬ 
sed as barred by liinitnfion, but on ap¬ 
peal the High Cijiwt remanded it for 
trial on the oDier i.^siu and there¬ 
after Iho case ha . mg been i^raiisfenvd 
ft) the file of thf Sub'>r<linu(e Judge, tho_ 
laftlT‘ejif’er with tho consent of flm 
parties fried and disposed^»f tho suit, 
neld—T]hat if the order of the High ' 
(so jilace any restriilion.s on 


l*ayt 

JLGlSDK'TlON-coricld. 

. tho power of tie District Judge to 
tian.ster tho case, the trn aster wa;i 

• a ut Gull self by sec. 24 of tho Civil Tro- 
cediiro Coile. Hnti if the remand order 
was inlerjireled to have directed tho 
District Judge him.self to try tho suit, 
it was not a ca.se of tho trying Court not 

* liaving local or pecuniary jurisdiction 
but of that Court assuming jurisdic¬ 
tion ill an irregular manner, and tho 
I jiailies having consented to the trial by 

* the SulHirdiiiato Jiidgo wero not en¬ 

titled to object to it on that ground on 
appeal; ijiul it was iniinalorial that as a 
conseiiuenco of .sueU tiial appeal from 
Ills decisnin on facts lay before the 
Dislricl Judge anil not hefoie the High 
Court. I’KOTAl’ CIIANDGA GOY v. 
JCDlirsTIG DAS ... ... ... H3 

.ICGY—I'lict, finding of-l,egal conseiiuences 
llowiiig (herefrom. See Gailway Com¬ 
pany ... ... ... ... 

JvAIUNN.\MAH- Validity. See Contract 
Act, s. 26 ... ... ... ...l -’-8 

IC.MU’ !il V V'r, construction of. See Hon- 
gal Teiiaucy Act, s. 29 ... ... 867 

” if implies fixity o'f rent. See 
JJengal 'i'euaiKy Act, s. 4 ... ...1129 

K.V.'sD.M’l JJiASJ'j for a term—No ex¬ 
press provision for re-entry or renewal 
at end of term—Claim by lessee that 
lease renewable—Onus—Act VI of 1862 
and Act VI of 1888 (Bombay Council), 
effect of, on Kasbati leases—“ Right of 
occupancy ” meaning of J PrimS facie 
a le.isc l(,r a term dees not import any 
riglit to a renewal of it. On the con- 
traiv it prima facie iinjilies that llm 
lessee’s right to the jiremiscs ilemis<>d 
end' wi'li the term. Where the iir.st 
patta gr.iiiteii to the K,isbatl lessees by 
the lioiiibay tioveniiiient was for a 
term of seven years arid eontaiiied a 
el.iiise e\|)ressly denying the lessee's 
right to olflaiu a renewal of the le.isc> 
upon Hie expiration o'f the leim; and 
though. III Mibsoiju' i t pattas, tins 
clause Svas omitted, there was also no 
.stipulation re'crviiig to tile lessees or 
Hieir I'ejireseiitalives or sucees-ors such 
a rigid. Held —Tliat the i bum of tho 
lessees that they were legally entitled, 
as each lease terminated, to hil\«' a new 
lease granted to tho last lessei' or his 
rejirese'iitativc was not cstoblislicd. Tho 
renewal of the lease liy (Jovernmont a( 

» the terminal ion of eneli term was an act 
of graie. the rejietitioii of which could 
not per se create a legal right to it.s 
continuance. 'I'lint the burden of proof 
wliich lay on the. les.sees was not di:;< 
chaiged by them in tho jiresent caso 
and that on tho other hand it appear¬ 
ed that the Bombay (lofenynoiit never 
(lepaited from the arrangement emborlied 
in the fir.st leo-se. That «a clause in 
one of the pattas the effect (hat when 
** the leuio* exjitred the le.sisees should 
hold .diiirge of all income and produce 
of fJir> village and should agree to tho 
piiyment of tho amount of the revenue 
,wjlicn the Sovenunfnl; tniftht fix, and 
tbuf if they failed to pay (hi.s, the in- 
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KASBATI LEASE—concl|, 

ooine should be taken charge of by the 
♦ Cioverument was too vague‘and ‘con-* 
fusod to constitute a* co\enant by the 
lessor for a perpetual renewal of the 
lease. The Kasbati lessees, were not 
Taluqdiirs of Ahniedabad within the 
ineatimg of Act VI of 18(i2. A Kas- * 
bati’s iutere.st in a lease-hold held for a 
term of years was not changed in its 
nature and did not become a heridi- • 
tary.and transferable pioperty by tho 
enacfmeiit of Act VI of 1888, secs. (i8 
and 73 of tho Act plainly meaning that 
a lessee, whether a trui' Talukdar or a 
Thakur. Mewassi. Kusbati or Naik. is 
bound bv the terms of his lease. TllPi 
SEClMyrAHY OF STATE FOli INDIA 
IN cot Nl’lL V. HAl KA.1HAi (P. 

C.) ... ... ... ...1087 

KHOKI'OSH GltANT, resumption of -Cus¬ 
tom. See I’achete Kaj ... ...1272 

-, Sub-soil right.] 

'J'lie interest of a khorjiosLilnr heritable 
in the male line was a limited interest 
liable to lie defeated at any time by 
the failuie of heirs and theieupoii re- 
Kuiii.alile by the jiropi leloi- for the Ijine 
being, and would not be an mtei'e^l 
Mitficieiit to carry with it the sub-soil 
rights. 151SWANATI1 COHAJN v. 

St HENDKO AlOllON (JIlOSE ... 102 

LAKHIKAJ —1‘ei'son mit of possession 
claiming land lecorded as mal to be 
lakhiraj, if may sue under see. lOti, 
Iteiigal Tenaney .\cl. See lietigal Teii- 
aney Act, s. Itifj ... ... ... 911 

LAND ACi,!l ISITION ACT (I of 1894), 

S. 31, order alloniiig withdiawal of 
money ilepc.sited under, if appealable. 

See .s. .'if ... ... ... ...1290 

-- ss. 32_ 

Deluitler lands—Status of shebaits 
—Order for deposit of compensa¬ 
tion money, there being no person 
competent to alienate the lanas.j Where 
certain lauds ilgdicated to an idol were 
acquired under- the Land Ac(|ai-ilion 
Act and the application ot the shebaits 
for payment of the coniiieiisal ion 
money was rejected and an older for 
deposit llu'nsif in Court was iiuule; 

Held shebait has no power to 
alienate the dislicated jiroperty iu tin* 
general charueter of his rights and iso 
order iiAdo was a proper order, d \M 
PUASANNA NW’DY v. THE SECHE- 
TAIIY ,OF ttTATE FOR INDIA IN ' 
COl'NCIL ... ... . G'2 

-•.-^ 8. 54 —Order 

allowing withdrawal of money deposited 
under sec. 31, if appealable.] Under 
HMi. 54 of tho l^ud .Acquisition Act 
there is uo»api^:n against an order of 
the District^iudgo allowing a Hindu 
widow to wiThdr.nw the conipensiition 
money demisited by th^ (polled or under _ 
sec. 31 o/f tho T/iind Acquisftion Act. 
HTSWA N.\TH SINGHA v. DIDlir- 
MlIKHf DASI ... ... • ...1290 

LAND ItEarSTRATUlN ACT (VIl of 1878, 

B. 0.), s. 7a-Suit for rent—0ismilsfl * 
for non>regiitration of Plaiittiffs’ names 
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LAND registration'ACT- concld. 

• under the Act—Registration pending 
appeal, effect of—Costs.] Where a suit 
failed by reason of non-registration of 
the I’lai lit ill’s’ names under Act Vll of 
1871), sec. 78, but registration was ob- » 
tuiiied during the pendency * of the 
I’laintifl’.-’ appeal, tho High Court, on 
second appeal, directed the case to be 
disposed of by the Trial Cohrt on the 
^ merits, it appearing that no portion 
of the claim was •baj'red on tho day 
when tho laud registration was really 
taken. The I’lainlitf.s were directed to 
pay the costs of the Defendants oi tho 
original trial, and were not allowed 
costs of either Court of Appeal. CH U 1.,- 
LA .V .SINGH V. MADIIG SINGH ... 794 

See also MOORALIDHAR ROY CHOW- 
Dlll KY V. MGHINI MOHAN KAK ... ’;91 

LANDLORD AND TEN\NT-Position of ' 
landlord purchasing raiyat’s interest.] 

The position of the landlonl purchasing 
the I'.iiyafs interest under a private 
alienation iiml of the landlord purchas¬ 
ing hiiiiselt af a side for arri'ars of 
rent (list lugiii-hed .IVNAlvlNA'l'll 
ID‘RE V. I'R ADHASINI DASI ...1077 

----^ Encroach¬ 
ment by tenant upon land not his land¬ 
lord's—Tenant if may keep land in a 
suit by owner to recover—” Bona lido 
possession under a de facto landlord,” 
what amounts to—Possession by do 
facto landlord and settlement of en¬ 
croached land with tenant to be proved.] 

'J'ho |)iiucij)le of the Eull Bench deci-* 
sum III Binad Lai Pakrashi v. Kalu , 
Pramanik, 1. L. R. 20 (\d. 708 (1893), 
only apiilics where raiyats are settled 
iiji.m laud liy a person in de facto pos¬ 
session as Iqmlloril. who is aflerwnrds 
louiul l.i liaie iio title. It is not ap- 
|>lu<d)le 111 every bouiid.iry dispute I'r in 
every ease where a (|uesliou of parcel 
mill no jinreel arises. Where in a suit 
by I lie owner, B. to recover laud lloiii 
C, will) Iii'ld other lauds as .Cs teiiaiil, 
il was iiol found that the disjiuti'il laud 
w,is ever in .\’s po.sse'sioii or that it 
was iiieliiileii in the area sotlleil by A 
with ('. but C aiipeared lo have eii- 
eroached iijinii (lie laud in s-ueli on-, 
cuiiistames as to raise a presumjilioii 
that till' euei'oacliment would enure to 
A’s beiiet't and betoiiie nn nccreiion to 
C’s holding nmh'r Held—That though 

.A might perhaps lie (l(>s(nbeil as C.'s 
de facto landlord, it could not be said 
(hat the land was settled with by A, < 

• and Ihere is not lung in th(> Eull Bench 
(leci.sioii to prevent B from suing “o re¬ 
cover possession from A and C. TEl’U 
MAHAAI.MAD v. TEFAYJIT MAHAM- 
MAD ... ... ... ... 772 

-, Estoppel- 

Tenant admitted into possession, if may 
deny landlord’s title and set up a 
different title derived from ttran{/br.| 

A tenant wlm has been lot info po.sses-, 

• sion cannot deny his landlord’s title, 
however, defective if may be. so «long 
08 he has not oinmly n‘stoi-ed possosr 
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LANDLORD AND TRNANT- conld. 

sioii by sum'll (lor to his landlord. • 
Ml^SST. 1{II,.\S KI NWAK v. DE.SRAJ 
RANJIT SINDH (P. C.) ... ...1:107 

—j--. Lease with¬ 

out refi:T..tered m>.tniment for purposes 
other than afiiiciillure or iiinnufacture 
at a fixed annual rent without anj' 
.settlementcas to duration of tenancy— 
Notice necessary to terminate tenancy, , 
nature of. See Tr^(,nsfer of l’roi>(*rty \ 
Act, s. 107 ... ... ... 189 

-Eviction, 

* constructive—Tenant never put in pos¬ 
session of entirety of demised land—Ac- * 

quiescence—Payment of full rent—Suit 

for rent—Plea of suspension of rent, 
if sustainable—Abatement—Apportion- 

^ ment. I tVliere a tenant who had not 
» been put )n actual jiossession of a por¬ 
tion of the demised land, iicvei theless 
went on oayiiiff the full rent UKreed to 
ill the lease; in a smt for recovery of 
arrears of rent by the landlord. Held — 

That the tenant cannot in such eircnin- 
slanecs claim suspension of ii'iit, but 
tlie rent pav.ible to the landlord was i 

liable to abatement. Annada Prosad v.* > 

Mathuranath, i:i C. AV. N. 702 (lllOit), j 

followed. S\I{A 1)A PKO.S\I) IHI.VTTA- ' 

<Tr \i;.ii;i: v. r\i Mo.wr.tTFi.A nath , 

miTTKIt H.\ll.\l)l K ... .. 87ft ' 

- —;— - -. settlement of '• 

jmiple and w.ist,. land for reclaniation— ' 

Occupiilioii and reclamation by lessee j 

ncfjuiesced in by all the co—hnrers— Siil>- 
#seciuent letiisal b.v some after parti- ■ 

tjon to fucepi lessee n, tenant in respecl i 

• of then particular sli;»[.es---Statns ac- 1 

qiiired bv les-ee Lessee if entitled to | 

have f.rir rent assessc'd. See Hengal 
Tenancy .Act, s Ift.'iA ... ... J07 ' 
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LANDLORD AND 'ifoNANT-uontd., 

, onus which is on the Defendants mua/t 
bo discharged by them. The fact that < 
the Defendants */ere rniyats holding ' 
other lauds of the village would make 
them settled raiyats ot the disputed 

J lands if they proved that Iheso lands 
were held by them as raiyats, but not, 
if they fail to prove (his. Rajendra 
Kuar V. Mohim Uhandra, 3 C. W. N. 

• 70.3 (1694), did not apply to this case, 
in which the Defendants held a puin- 
ber of separate holding.i and did not 
claim to hold the land in suit ns part 
of any specific holding. AVhere a ticca- 
dar took a lease of lands for exceeding ^ 
100 bigha.s in area to " cultivate by sow¬ 
ing iiidigo or other crops either by 
means of khas cultivation or through 
tenants:" Held —That it was a tenure.,A 
tenure-holder does not become a rafyat 
with resi»ect to all land that comes 
into his direct possession, liecause the 
lease authorises him to cultivate these 
lands. A proprietor may hold other 
lands besides zerait lands in khas po.M- 
sessiou, and because ho recovers pos¬ 
session of lands on the basis of the pre- 
.suiieption arising from hi.s proiirielor- 
ship, it doo.s not follow that the Jniul 
is zerait, imr does the fact that he fails 
to prove the land to bo zerait prevent 
him from claiming the land, if the De¬ 
fendant fails to establi.-h a subordinate 
interest iii it. AVhere the proprietors 
basing purchased certain holdings 
suffer them without aii.v arrangement 
to bo taken pos.spssioii of by their 
liccadars, the ticcadiu-s' possession of 
such holdings do not become adver.se to 
the proprietors. ft M.ANNERS v, 

IIARIHAK KtiKR ... ... 149 

- Suit by for- 


- Putnidar’s 

undi'i'takiiig to pay revenue—Sab' on 
default Zciiimdai'-. suit for damages 
—Measure ot damages See Contract 
Act. .s. 73 ... ... ...1311 

----, .A dju-.f nil'll t 

of accoiiul l.eluecii—I’oitioii of amount 
due oil adjustment, kept in deposit 
with tenant tor pn.vrnent to superior 
landlord- .'siicli umcniit if continues to 
bo rent and if rcc()\erabl(' as suih. See 
Rent ... ... ... ... 174 

-——-dispute be¬ 

tween, as to possession of specific plot 

* than r.il?-" Judfle-U*^ 

tn iirttimption of juriidietSrt^ of 
«MjodfTon*J fVFu*ro Pj Vfism tdnd other 

S’-'sAir tt '“>'7 

ir “2!ui;' i't” s'riiK-’nrfr 

initial presniMption m his fauiur. 


mer in ejectment—Burden on latter to 
prove land held in tenancy.] AVhat was 
held in Rajendra Kumar Bose v. Mohim 
Chandra Gnose, .3 C. W. N. 763 (1694), 
was that when a lenaiit has been in 
posses'^in of land ostensibly as part of 
an admitted tenure, it lies upon the 
landlord in a .soil in ejectment to prove 
III the first inslaiice that the iaiid ia 
his khas property. It is not the law 
that because a Defendant i.s found to 
be a tenant of some land under the 
JTaintiff, the burden is thereby ca.st 
upon the Plaintiff to establi.sh “hat the 
to recover is outside the 


I'- T~**T 

tenancy of the Defendant to 

would ordinarily which ho claituH 

love the which ^ 

io hold >U=Mar 6 C*W. N. 10.5 ( 1901 ) 
^Bov V Chatterbhuj Roy, 
and Sheodem B y referred t(). 

l?„5rA'r cJusdkWi .. iudhiis ^ 

TIR DAS - by for- 

S'mer to ejwt Sr o"n te?- 

ant^trfrove teJiancy.l Tl^e fact 

dM the PlamDff plaintiff 

that i» 
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LANDLORD AND , 'JENANT-concId 

• of any^ other land in the zamindari 
which the Defendant maV ho ^omm' to 
be in posses!>iou dif. he has no right as 
tenant. The burden of proof in a case 
like this is on the tennnl. The prin¬ 
ciple laid-wAown in Rhidoy Krista 
Mistri’s case, 12 C. L. R. 457 (188?J^, 
throwing the onus on the J’laintiff 
shoixld be held applicable to cases where 
the land sought to be recovered is a<l- 
piilted by the Plaintiff to bo contigu¬ 
ous to the holding of the Defendant, or 
that it has come to his possession by 
encroachment. (lOPINI DlOlil v. IIAM 
TARAN TEWAUY ... ... AO 

LAW, question of, but depending for deci¬ 
sion on facts of €‘ach case, no general 
rule. See Itevenue Sales Act s. 5 ... 481 

-- or fact, reasonableness or unreason¬ 
ableness of custom if (ju''stion of. See 
Custom ... ... ... ...1188 

LEASE, reclamation of~Rent if enhanci- 
ble beyond the maximum fixed.| When 
land was let out for purposes of rc- 
clanintion to be elFected by tho les.secs 
at their expense, though the lessors 
also undertook to make a con5ril>nfnm 
thereto, ami M'as to be held for the 
first four years W'lthout rent which was 
thereafter to be progressive till a maxi¬ 
mum was reaehed, and there v\a.s no 
provi,sion for a further ri.se. the reason¬ 
able inference to draw from these cir- 
cumstaneea was that the parlies intend¬ 
ed that when the .specified ma.Minum 
was reached, there would be no further 
increase. KATYA Y.\M DEHl v. PORT 
CANNING AND LAND IMPROVE¬ 
MENT CO. ... ... ... 50 

-permanent, with condition of for¬ 
feiture oil transfer—Holding if saleable 
in execution. See Civil Procedure (!ode, 
s. GO ... ... ... ...1182 

— -- for a term—No eypress provision 

for re-entry or renewal at end of term 
—Claim by lessee (hat base renewalale 
—Onus. See Kasbati Leasa* ...1087 

— -. fishing, void for want of registra¬ 

tion- -Removal of fish under authority of 
lease if wrongful. See Fishing Lease ... 872 

--, putni, created by shebait, if trans¬ 
fer foi’ valuable consideration—Non-pay¬ 
ment of premium for creation of lea.se 
if Alters nature of transfer. See Limi¬ 
tation Act, Sch. I, Art. 1!U ...' .. J082 

- r, Ijardar for a term, sub-lease grant¬ 
ed by, before Transfer of i^roperfy Act 
came into force—Moluiiig over and ac- 
cmilance of rent by next sneh ijardar, , 
effect of—Effect of 'I'ransfor of Property 
Act on such tenancy. See Transfer of 
I’roperty s. 2 (c) ... ... 525 

—— wi^out registered instrument for 
purpose other than agriculture or 

manufacture at a .fixed annual ,«put 
without any settlement hs to duration 
of tenancy—Notice necessary to ter¬ 
minate tenancy, nature of. See Trans¬ 
fer of J>roperty Act, 107 ... „ ... 4891 

LESSEE of zaniindary property undertak¬ 
ing to revenue payable by lessor—De- 
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LESSEE—concld. * . 

fault—Sale for arrears of revenue— 
Measure of daraagas. See Contract Act, 

*s. 73 ... ... ... ...1311 

LESSOR AND LESSEE of coal mine, respec¬ 
tive rights of. See Mine ^ ... «... 887 

LETTERS OF ADMINISTRATION, revoca¬ 
tion of—Effect of alienation under re¬ 
voked grant—Void or yoidablo grant. 

See Probate ... ... - 240 

Lim’ERS PATENT, cl. 10—Disciplinary 
jurisdiction of High Court over attor¬ 
ney in case of professional misconduct. 

See Criminal index ... ..*593 

-, cl. 10, order of High 

(’ourt under, if governed '%y cl. 39-^ 
Leave to appeal to Privy Council if 
can be given in respect of sncli order. 

See Privy t'onucil ... ... .» 593 

LIEN, vendor’s, for unpaid purchase 
money, it assignable. See Transfer of 
Property Act, s. 55 (4) (6) ... ... 899 

LIMITATION, disqualifications saving— 
kfanngemeiit of estate by Court of 
Wards if saves limitation. See Limi¬ 
tation Act, ss. G, 8. 9 ... ...1198 

-^ Application made out of 

time, entertained by Court without ad¬ 
judication of question of limitation— 
Revision by High Court. J Where tho 
Coint eutorlaiiied an application which 
oil the face of it a us time-bnrred with¬ 
out mljudicatioti of the question of 
liinitaiiou it acted with material irre¬ 
gularity iu the exercise of its jurisdic¬ 
tion, and the High Court could m such , 
a casO interfere in revision, thoug^i it 
might not do so if the Court had coy- 
siderefl the question of limitation and 
decided it erroneouslv. TAKA SANKAR 
GHOSH V. I5AS1RFHDI ... ...970 

-,—_ Application for decree ab.so- 

lulo in mortgage suit. See Civil Proce¬ 
dure Code, Or. 34 ... ... ... 470 

-, Suit by one of sovei-al co- 

lieii>—'I'lie right of others time-barred— 
Decree for share only for Plaintiff and 
for the balance for Defendants. See 
klahomedan Law—Jiarriago ... 225 

LIMITATION ACT (XIV of 18.59). s. 12— 
Malikana right not e.\erci.scd for more 
than 12 years if barred. See kfalikana 410 

-fix of 1871), Sch. II, 

Art. 132—MaUkana right not exerci.sed 
for mole than 12 years, if barred. See 


Malikana 

II, Art. 131- 

Sea Dasturnt 


410 


(XV of 1877), Sch. 
Refusal,” meaning of. 


386 


applies to 
Dasturat ... 


suit 


Soiv 111 Art. 131, if 
for dasturat. See 


386 


. Sch. II, Art. 17»- 

ApiiIicaHou for order absolute for sale * 
—Limitation. See Transfer of Property' 
Act, s. 88 ... 649 

* (IX of 1908), *.,5, 

circumstances justifying application of. 

Sea Civil Procedure Code, On? 34, r. 6, 
c). ... ... ‘ 
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-s, 5—Appeal filed 

out of time—Time taken by infructuous 
review if to be excluded—Laches—* 
Court’s discretion if should be fettered 
bjh rules.] Tlio tnno t.ikcu ])y llio .\p- 
pellant in ’in iiil'i iiuliions applii-aliioa 
tor review will not be o.vcluiled if the 
il^rniUMls of r(‘\ lew were onij' };roiiiuls of 
appeal, nor ikfes a niei'e louline order 
ri-gistering an appliealion for rex lew 
eoiistitnlo tlie bona ftdee pro'eeni ion of 
a eivil lifigahon. The dweretion of llie 
Appellate Court to admit appealis I’ded 
<iout of tiiup on e.uise >hown ought not 
to be ei'.x'staliM'd into ilefimie lule.s so 
as to fetter that diseretion. Held, m 
the eircumstunet's of the ijresent ease, 
that 111" ajipeal should be registeied. 

SI DIIAKAIt itAl T V. SADASIC ,]||A- 
TAf’ SINtiH ... ... ...lli:i 


- , ss. 6. 8, 9—Oisqiiali- 

fications saving limitation—Manage¬ 
ment of estate by Court of Wards if 
saves limitation.! I nder the J.iini- 
tahon .\et, no other cau-'i' of 

di--:(iialiiteation than those mentioned in 
the Act can be adniilted to save limi¬ 
tation and the only disfjualifleat ions 
tliat sees (!. 8 and t) of the .\et recog¬ 
nise are minonly, in-anily and idiocy 
and till' suit »s reg.ird' the pnnieities 
conipiised in the kobala of Ib'.Ml xv.is 
barred by liiiiit.ilion under .tit- 91 and 
118 of tho Act. The tael fhal t’lio 
I'laintiir XXas a disipi.ililled projirietor 
xvhose estate xxas under flip charge of 
the Couit ot Walds did not prex-enl I he 
rnniting of lime ngaiii't her during the 
period the Coiul leniamed in charge. 
RAM Kl'Alt.MONI SIVtill V v. WASH’ 
Abl iMlh’ZA ... ... . 119.1 


s. 14, if aiiiiliC'i to 
apiieiils. See Civil I’roeeiliii( Cnde, Or. 

It. r. ."i. el 1 47.1 


—-- - s. 18—Conditions to 

be fulfilled before invoking section—Ap¬ 
plication for setting aside sale on the 
ground of fraud—Fraud subsequent to 
sale if necessary to be established.! 
Sec. 18 ot the J.imitation .\et jilovules 
that where a pei-on having a rigid lo 
leake an ajiplieatiou has hy means ol 
fr.inil lieeii kepi fnirn the kiiowleilgo of 
Mieh right or of I lie Idle on whuh it 
IS tonnded. the time limited for making 
tho application against' the jierson 
guilty of the fraud or aceesviu v tfiereto 
shall he f ompided from the time xvlimi 
the trand fiisl lieeame known to the 
jM-ou I'ijni uiii'lV affected Ihevehy. 
('eii.^eqiieiiyX \-|(exr‘r ih-ire- lo avail 

liiin-ell of -ee ]8 h.|s to estal/lish ill 
ih<‘ fir.-t fii.o e that there has been 
li.iiid. ai;,l in ihe s( eond place that by 
rmairi- of ihis fraud he has been kept 
fr.iin tho keuwledgt of his right to 
make an appliiidion, tint it is not 
.sentiql to piove that iheie lias been tiiiiid 
subsequent to the tlaie of sa|... .JATtN'- 
Dl.’A AtF)ir\.'? <:ii.Ai;i)HURI v. 

biaVKNDKA W .UAK O \ri’.-^ ... 

, — , s 18—I’ent sale--- 

^Pnrchji-e )>y decree-holder—Judgment¬ 


al • Page 

blMITATItlN A(’T-con^. 

debtor's applicnlioti ‘to set ns^e on 
grotind t)f frlinduleiit snppro.<tsjou of 
notiee.s—Di.smis.sal on (ground that enso 
not brought xx ithin .sec. 18 of Limitntiun 
All, if aiipenlabJe. See llengal Tenancy 
A^i, s. 153, i'hxpl. ... ... ... 953 


-, s. 18 —Non-lransfor- 

ahlo liolding, Inuisfer of—Kjectmeiit by 
landlord. See Mjeelment ... 136 

-. s. 19—Acknowledg¬ 
ment of debt.I A letter to tho effect 
that tile writer “after looking into tho 
aicoiinl xvill sign it " is not an acknow¬ 
ledgment of liability on an iiceoiint 
stated within th(> meaning of sec. 19 of 
tho Limitation Act. Jlll llltO PHOSAl) 

V. COJ.VDltAU PKOS.VD SAIIlj 170 


s, 19—Acknowledg¬ 
ment of Plaintiff's title in statement of 
boundary of neighbouring land in 
kalnili.xat executed by Defendant in 
favour of third party ! Where in stat¬ 
ing the lioundaries ot lands ineinded in 
a kabuiiyat exei nted by the Jtefend.int 
in fax'our of a third XJarty, ho desei-ilv’ii 
tho laiiif in snil as l’]aiiiliff'’s; Held— 
'I'h.xt Ihe statement tiinonnted fo nil 
aekiiow ledgmeiit with in the nie.ining of 
see 19 of the Limit,it ion Art. Jl is noxv 
sellled thixt an acknowledgment. To 
whonisoexer made, if it bo an aeliimxv- 
ledgim lit pointing w ith roasonablo eor- 
tninly to tho lialiililv in di-piile or tho 
right out of xvhieh that lialiilil.v arises 
as a legal eoiiseqiieiii e is an aekiiow- 
ledgnieiit of liability within the ineiiniiig 
ot th.i! sect ion. Maniram Seth v. Seth 
Rupchand, Id C W. NT. 87t s. e. I. L. 
L lit I'.il iiiif H9(iii), Majumdar Hira- 
lal V Oesai Narasilal, 17 C W. N. .573 
11911), Imam All v. Baij Nath, i. L. 
Fx’ .‘1.1 C.il (il.l (I90(i). and Mylapur lya- 
sawmy Moodaliar x. Yeo Kay, I. L. R. 
It C.il. 801 'IS?i7'. considered. (Jl RC 

CII S\ll\ V. SI RLNDRA KRJ.STA 
RAY CIlOWDltY ... 


2in 


. ss. 19, it —ueot con¬ 
tracted by deceased co-parcener for no 
immoral purpose—Infant eon if bound 
—Limitation—Acknowledgment of debt 
by knit I if binds infant—Acknowledg¬ 
ment if must be expressed as made by 
kart.I j 'I'he karta of a joint llivdu 
tiirnilv of ivhieli tho Defondant xvas n 
h^jnor eo-paieerier wa.s an agent duly 
antliorised on his lieloilf so as to gfX’ii 
an IK kiiowledgmeut under see. 19 of Ihe 
liiinitat ion Act of a debt coni raeteil bye 
tlic‘ Defendant’s father for, other thoii 
an imrnotal purpose, 'i'he dcei.siom; in 
Wajibun v. Kadir Buksh, f. L. IL 13 
Cal. 292 HftStl), and ChhSt* Ram v. 
Biito All, 3 C. W. N. 13 (18TO), to 
the contrary being ineonsisti^t xvith 
the provi-ions of sec.«21 of Act IX of 
1908*are no hunger Tgood law. Rnch an 
aekiii'wledgnii’tit need not bo expressed 
ns riindu in tiie capacity of. karta. 
Chinnaya Nayudu v. Gurunatham 
Chettyf I. T. T?.. « Mod. 469 (1««), fol- 
low(4l.» MAR I'ROSAD DA.S v. BAKSIIJ 
UARMIAR l’HO«AD HIJS'OH ...860 
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limitation act -contd. * ^ ^ 

I s. 20—Payment Ijy 
ave limitation—Pro- 
viso—Continuous account,* causs of Mo¬ 
tion.] If a checyjo be delivered to a 
payee by way of payment and is receiv¬ 
ed as buch by him, it operaies as a 
payment and is an extinguishment (o 
that e.^teiit of the debt, subject to life 
condition that if upon due presentation 
the cheque is not jiaid the original debt 
revives. Such cheque signed by a 
debtor and given in part-payment of * 
tne principal and received by the credi¬ 
tor as such would save limitation as 
contemplated by the proviso 1" /‘‘‘V 
of the Indian Limitation Act. Macken- » 
zio V. Tiruvengadathan, X. L. it. t) Mad. 

27 (1»K0), reietred to. KKD.Vit NATH ^ 
MITTliU V. DENOHANDll U SH AllA <24 


-, ss. 20, 57, Art. 57, 

Sch. I—Suit for money payable for 
money lent—Payment ot interest sav¬ 
ing limitation—Creditor’s discretion 
to apply money received to oldest 
debt—Second appeal—Tender of evi¬ 
dence (bahi kb.ita) at hearing.] The 
J’laintill broiigbl a buit on the 
28tii May 11M(9 for nioiiey due on an ad- 
jUifliiient of account-;. The VlamtilT 
alleged that the la-t adju-diiciit look 
))laee vitlihi tlireo .vi'ars Iroiii llie dato 
of the institution <-l the suit wlicii the 
Defendant prouii-^cd to pa,\. 'I ho ( ourls 
below jli'-iiii'-'-ed the suit. The Ihsdicl 
Judge in appeal howcM-r louiul that 
the Defendant look a loan ol H-- t>0 

from the riaintilf on 2Isl .Tiiiio liXMi. 
but he refu-cd to gi\e a dM-reo i..r (hat 
ainouiit, becHUbO tin* Ueleiulant pant 
Ks. .W ill ltt07. altliough lie believe«l 
the riamtitl’s books and evidence to ho 
genuine, and there was at the t'me of 
payment over Its. 7t)0 duo ti'oiii tin- 1A-- 
fenciaiit. In Die High ( ouit at the 
time of Iho lu-aring of the ajipeal i.o; 
i'luiiitill’ produced an enli'.v m his bani 
khata showing that Its. rfti was paid by 
the Defendant on iieeount of mteie-l in 
11)07. Held— That a cieditor cannot 
claim the benefit of see. 20 («1i Die I-']'"' 
tation Act uiiles.s lie <’.iii show that the 
payment was made on aeeioint ol in¬ 
terest as such: there must be either 
sonio pxpre.ss ileel.irution h.v the oi-bt,- 
or or there must bo circuin-'lances from 
which such an intention on the part of 
thorflcbtor may be inferred and in the 
absence of either, the payment of 
Its. 52 did not operate to .save limitaj* 
tiott under sec. 20. That niuler sees. GO 
and Cl of the ('ontraet Aet the ereditor 
^ay exorci.so his discretion and apply 
any money paid to him by the debtor , 
in dkscharge of Iho ohlcbt debt and tho 
lower Appellate Court was in evmr In 
treating the its. .52 ns a repayment of 
the reSint loan of Ks. 50. That the 
High Cow't conld not receive the entry 
in the PTaintirs lyihi khata relating to 
the payment of Its. 4!) at ibis stage ^wid 
could not pay any attention to it. in¬ 
asmuch as it was not put in evidenee 
before either of the lower (.smrts. 
BlTAllL BAM .v, KANJI S1N<H4 ... 237 
-:-, t. 20. See8.*57' *...2.37 


LIMITATION ACT-^ontd. 

--g, 21—Aekiiowledg- 

karta of joint Hindu family, 
infant. See s. 10 ... 


Page 


ment by 
if binds 

_»_ 


860 


8. 22—Transference 


of party from one category to another,] 

The rule that a party transferred friwi 
the side of the Uefi-mlants* to lliat of 
tho I’laiiitiir.s is not a new party to 
whom t (le jirovisioiis of see. 22 ot the 
Limitation A<'t apply is aft atisoliile rule. 
DWARKA NATH DAS v. MONMDHAN 
TAI’ADAB * ... ... ...1269 


-, S. 22, amendtiienls 

made in plaint by leave of Couit if, 
substitution or addition of now' JMaiii- 
till' within meaning ot. See (.'ivil I’ro- 
tedure Code, Or. 14, r. 2 ... ...1193 

-, S. 29, liow far affects 

Keg. Ill of 1872. See SonDi.d l’«irganu.s 
Kegulatioii, s. J1 ... ... ,...*499 

-- -, s. 30, when applie.s. 

See Sell. I, Ait. Lit ... ...1082 


s. 20 


, Sch. 1, Art. 57. 


See 
... 237 


- -... .. Sch. I, Art. 62—Suit 

for refund of consideration money 

where there is a total failure of con¬ 
sideration.] WTieii (here is total failure 
ol eoiisuleratioii witli regard to a lease, 
a claim to n refund of the considera¬ 
tion money is go veined by Art. 02 of the 
J-'ii'-t Schedule of the Limitation .Act. 
IHSWANATH OOKMN v. SI KKNDUO 
MOMO.N OHOSE ... ... ... 102 

--, Sch. I, Art. 75— 

J iistidiiieiit Hond—Waiver—Liiiiitation. 

See Instalment Hond ... ' ...1172 


-... Sch. I, Art. 89-^ 

Death of principal—Agent continuing in 
service of heir—Old agency if subsists— 
Contract Act (IX ot 18/2), secs. 209, 
253—Denvind of accounts—Agent failing 
to comply, if refusal—Agent not respond¬ 
ing to demand for explanation of ac¬ 
count papers submitted, if refusal— 
Obligation to explain papers.] Tho 
death of tho pniicii>al teriiiinutes the 
agency. Where on the death of tho 
principal, the agent continued in tho 
service of his .-•uccessors in interest, 
Held —That a new agency not govorn- 
e<l h,y Die original contract was created. 
\Vhei'(*, umler such new arrangement, 
parties agreed that aeeoiiiit should 
Muinnilted troui year to year, a suit 
against the agent would not be governed 
by .Art. 115 but by Art. 89 ot Sch. I 
of the Limitation Aet. ' Ensin v. Baroda 
Kishore, 11 C. L. J. 43 (l'.)09), not fol¬ 
lowed. Shib Chandra Ray v. ChandriT 
Narain Mukerjee, I. L. R. 34 ('al. 719: 
6 . e. 1 C. t. .1. 232 (190.5). and Asghar 
Ali Khan v. Khurshed^ Ali Khan, 1. L. 
R. 24 All. 27 (l!H)l), retied on. If there 
hav bei-n a demand for accounts and 
the agent has not responded to tho 
call, tliere is. by implication, a refusal 
within the meaning of Art. 89. Tly.s is 
the en.'e also where tho ogeiil ^ns sub¬ 
mitted accounts but has failed to res-* 
pond to The principal’s deniniid to, ex¬ 
plain them. Chandra Madhab Barua v. 
Nabin Chandra Barua, I. L. IV 40 Cal. 
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LfMiTATION ACT-coiltd. ^ 

108 •(1012), Dot fallowed. MADHU- 

SUDAN SEN V. ItA'lvHAL CllANDIlA 
UA.S BASAK ... ... ...1070 

——--, Sch. I, Art. 91, njA 

plicability of. See Civil I’rocedure 
C«de, Or. 11, r. 2 ... ... ...1190 

■ ---, Sch. I, Art. 109— 

Mesne iirofit^ ior iiioi'o than .‘L years if 
can bo allowed. See Civil Procedure 
Code, s. Ill ... ... ...1107 

■ -, Sclj. I, Art. 115. 

See Art. 89 ... ... ...1070 

-, Sch. I, Art. 120, if 

•governs .suit upon niortgage by mitak- 
Shara futlier brought atloi liis deatli 
agnin-st his sons. See llmdu Law- 
Joint Family ... ... ... 8+U 

-. Sch. I, Art. 120, if 

•governs suit under see. 811, Central Pro- 
viTices J.and i{e\eiiue .Act. See Central 
1’roMiicc‘S Land Itevenue .let, s. 80 ...1.10:1 

--. Sch. 1, Art, 120. 

See Hindu Law—Woman’s Estate ... 313 

-;-, Sch. I, Art. 121— 

Putni taluk, sale ot, for anears of 
rent--Suit by purchaser tor lecoveiv of 
possession ot lauds within taluk • 
brought within 12 >ears fioiu date of 
purchase—Limitation. See Putei ... 18 


applies to suit 
Alitakshara father 
death against hi^ 

Law—Joint Family 


Sch. I, Art. 132, if 
upon nioi tg.ige by 
brought after his 
1 'Oils. See Hindu 

Sch. I, Art. 132— 


819 


Accounts, suit for, against agent- 
Stipulation to render accounts yearly— 
Limitation.) nut bv the puncipal 
agaiii.st Jus agent for rotovery of sums 
to be found due. ujion adjustment of 
accounts by -sale of immo\eabIe pro¬ 
perties hypothecated by the .agent is a 
suit to enforce <r chaigi* on immove¬ 
able propelty within tlie meaning of 
-Art. i;J2 of the Indian Limitation .Act. 
Hafizuddin Mandal v. Jadu Nath Saha, 

1. L. K. 3.5 Cal. 2!18 (1908), lollowed. 
Joqesh Chandra v. Benode Lai Roy, M 
C. AV. .N. 122 (l!MI9), not followed. 

AlADinSlDAN S1;N HAKHAl. 

(BIANDllA DAS .. ...1070 


---^ /Ipj 134— 

Putni lease granted by shebaif, if 
" transfer for valuable consideration ” 
— Non-payment of premium for creation 
of lease if alters nature of transfer— 
Suit by shebait for recovery of posses¬ 
sion—Limitation—Sec. 30, when ap¬ 
plies.] TJie grant ot a putni lease of a 
property belonging lo an ulcd by the 
shebait is a lian-lVi for valu.able coii- 
Mderation irithin the imaiiiiig of Art. 
134. Sch. 1, of till* T.imitation Aet, wlij- 
ther of not anv premium was paid for 
the creation of ihe lea-e ami ti ,uit 
brought more than 12 .years after Iho 
date of the lea«c by the then shebait 
.to recover i?os»HMion of I he prriiierty is 
baiyiKl undcr^rt. 1.34. Set. .|ii of the 
Cimitat'on Act only applies when there 
is a j[)eri*«i of limitaliou prescribed both 


Page 


LlAll'l’A'flON ACT-contd. 

by the Act of 1877 a|id the Act* of 1908. 
lUM.Mi B.AMDSIJ.aIi MALlA v. RAM 
CWANIJHA ACllAUYA OOSWAMI ...1082 


-. £ch. I, Art. 141— 


Dispossession in lifetime of full owner 
—Adverse possession against limited 
owner before Limitation Act of 1871, 
Iffect ot—Thnk and survey maps, at 
evidence of title and possession.] Art. 

141 onl.v ajipiies to eases where it is 
proved that tlie liisi full ow'ner was in 
possession at (he time of liis death, if 
he hun.self was disposse.s-ed and time 
beguri to run against him, tho fact that 
on hi-s death he was sueeoeded by his 
w'ldow, daughter or mother w'onld not 
arresi (he operation of the law of litm- 
ttition. linder the law as it stood before 
the Ijimitatiou Act of 1871 came into 
operation, adverse po-.session which 
e.xtiiigui'hed the title of the temalo heir 
al'o e.vtiuguished (he tide of the rever¬ 
sioner cud oiiee the title was o.\- 
tiiigui'hed while the Liuiitaiion Act 
(d 1859 or Heg. Ill ot 1793 nr Keg. 11 of 
18(15. was in force, it could not be re- 
Mved b.v tho iiitroduetloii of the f.imi- 
tation Act of 1871. MoHENDlM NATH 
BISWAS v. SlfAAlSLNNlSSA KHA- 
Tl'M ... ... ... ...1280 

Sch. 


I, Art. 141. 

See lliiidu Law -Woman’s Eslate ... 313 

Sch. I, Art. 142. 


See Civil I’roeeduie Code, Or. If, r. 2 1193 

--. Sch. I, Art. 174—Ap- 

])]nation for notice on deeree-holdcr to 
.'how caii-e why ndjuslmeiit should not 
be recorded, period of limitation for. 

See (livil I’loceduie Code, Or. 21, r. 2, 
suh-r. 1 ... ... ... ... 650 


---, Sch. I, Art. 181, np- 

jilic.ition under Or. .31, i. 5, cl. 2, C. 

F. C . if goveiiicd by See Civil I'roco- 
dure Code, Or. 31, r. 5, cl, 2 ... 473 

— -•.— Sch. I, Art. 182 (2) 

—Mortgage suit decreed against some 
Defendants and dismissed against others 
who were allowed costs against Plain¬ 
tiff-Appeal by the Defendants against 
whom suit decreed, effect of, on appli¬ 
cation by the other Defendants for 
execution of decree for costs against 
Plaintiff.) Tho Appellant was the 
J’liiiiitilf in a luortgago .suit and ob¬ 
tained a decree except against t\4b of 
. the Def’endants whose property was 
Vxempted from Imlnlil.v and w^ose 
co'ts (he I’Jaiiitiff was liiroctecl to pay. 

The Def'endiuits against whom the euit 
was rlccreed appealed. The two other 
I)efondants ajijilied for •<<xocubk)n of 
their decree Itir <‘osts against tho Appel¬ 
lant. The lower Court hold that limi¬ 
tation ran from the dale 6f t^e deci¬ 
sion of the appeal preferred by the De- 
fendaiifs ngaiiisl whom thermit had 
_ Held— That in dealing 
wTTh tho r|ue':j(ion of limitation in these 
cases, Ihe < ourt should see whether the 
original decree wa#) really one decree 
or an ineorporation of several decrees 
“iU’pal againlt it iin- 
penlled the whole decree Of not, for tho 
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LIMITATION ACT -concil. 

, execution of which the appUcatioB ia » 

* made. That the ord|r dismissing the 
* Plaintiff's suit with costs as against 
two of the Defendants and the order 
decreeing it with costs as against the 
other Defendants wero not one and the 
same decree, because they were em¬ 
bodied in one formal order. There was 
no appeal against the decree by which 
the Plaintiff was directed to pay costs 
to ti^o of the Defendants and the fact 
that there was an appeal against an en¬ 
tirely different decree which was re¬ 
corded in the same document, did not 
affect the question of limitation when 
no order that could have been passed 
in that appeal could possibly have 
affected the decree sought to be execut¬ 
ed. CHRISTIANA SUNS LAW v. 
BENAKASHl PROSHAD CHOW- 
DHVKY ... ... ... ... 287 


-- Sch. I, Art. 181- 

Original Side, preliminary mortgage- 
decree made on—Application for order 
absolute for sale—Limitation—Transfer 
of Property Act (IV of 1882), sec. 89.] 

A decree under sec. 89 of the 'I’rai'^fer 
of Property Act having been made on 
tho Original Side of the Calcutta High 
Court on 16th December 1686, the mort¬ 
gagee applied for an order absolute for 
sale on the 3rd June 1909. The High 
Court on appeal held, alffrming the 
decision of the Trial .ludge, tnat the aj)- 
plication was barreil by Art. 183 of the 
Limitation Act, being an application to 
enforce a judgment within the mean¬ 
ing of that Article. Held, by the Judi¬ 
cial Committee, that they saw no reason 
to interfere with the decisions of the 
lower Court.s. MCNN-V LAL PAR- 

RUCK V, SARAT CHI NDER MUKER- 
JI (P. C.) ... ... ... 561 


Lib PENDENS—Civil Procedure Code (Act 
XIV of 1882). secs. 248, 311>, 313—Non- 
service of notice, If an irregularity— 
Sale of putni mahal for arrears of rent 
—Purchase of putni mahal by t^ecutor 
of deceased dar-putnidar’i estate in his 
personal capacity—Application under 
sec. 311 for setting aside sale by execu¬ 
tor as such and under tec. 313 by pur¬ 
chaser in personal capacity.] D, tho 
zaniindar of a putni innliul, sold his 
interestt in the property and then 
brought a suit against V„ tho putnidar, 
for ■ the arrears of the putni rent that 
hod a?fcnied prior to the sale and ob¬ 
tained a decree. Shortly afterwards D 
died* after having assigned all his pro¬ 
perties i^luding this decree to certain 
trustees for tho payment of his debts. 
The putni was then put to sale under 
Reg. VIII of •l£ff9 for non-payment of 
rent and who was the executor to tho 
estate of hiif deceased father who was 
dar-putnidar under sC deposited the 
arrears for saving the dnr-putni interest* 
from the effect of the sole and obtained 
posMssion ns mortgagee. The putni- 
nari interest in the putni was then 
sold in exteution * of a money dectee 
and purchas^ by S, The trusteed rfp-* 
irainted by D took out eaMution and 
tM putni WM fixed for sale- W insti-> 


J Paae 

LIS PENDENS-concld. 

• tuted a regular suit for a declaration 
that|the decree under execution was not 
a rent-decree and for a perpetual in¬ 
junction upon the decree-holders not to 
execute the same against th^ putni • 
mahal. The suit was decreed by the 
first Court but dismissed by the High 
Court on the 8th April 1908. I)’ ap- 
plied for leave to appeal to*the Privy 

.r Council which was granted on the .30th 
June 1908. The trustees applieil for the 
sale of the putni mahal and they im¬ 
pleaded C alone as judgment-debtor. 

I The sale took place on the 6th July 
1908 and the property -was purchabod by 
B’ in his per.sonal capacity. B'or setting 
aside the sale, an application under sec. 

311, C. P. C., was made by S as also 
by 1’ as executor to the estate of his 
deceased father. E also made an ap- • 
plication in his xiersonal capacity un¬ 
der sec. 313, C P. C. The District 
Judge allowed these applications and 
set aside the. sale. The judgment of the 
Privy Council was subsequently deli¬ 
vered on the 4th March 1914 and it was 
held that the suit instituted by F 
•should have been decreed. Held—^That 
the facts were sufficient to attract the 
application of the doctrine of ti$ pendens 
and the act of the decree-holders in 
bringing about tho sale could not pre¬ 
judice E and make the judgment of the 
Privy Council nugatory. Shivlal v. 
Shambhu, 1. L. R. 29 Horn. 435 (1905), 
distinguished. That, altlioiigh C, the 
former putnidar, had no .subsisting in¬ 
terest 111 the property, the decree-* 
holder.s having chosen to treat him 
alone as the judgment-debtor were * 
bound to serve him with noticii of the 
sale, though they were not bound to 
i.ssiio notice on S. the purchaser of the 
putni intere.^t. ahnse suit failed, whom 
they were not willing to treat as the 
legal representative of C and against 
whom thev did not want to execute the 
decree. 'I'hat non-service of notice un¬ 
der sec. 248, C. P. ('.. was not a mere 
irregularity and vitiated the .sale. 
Raghunatli Das v. Sunder Das, 18 C. W, 

N. 10.58 (191 i), followed--That tho 

auction purchase of the putni was made 
by B' ill h is- personal capacity and ho 
was not debarred from applying under 
see. 313. C. P. C.. for .setting aside tho 
sale. MDIIARAJ DAHADVR SINGH 
V. STKENDKA NARAIN SINOII ... 153 

LITIGATION expen,sc.s paid by co-claim¬ 
ants, if recoverable from others benefited 
by tho result. See Co-claimants ...1183 

LOerS PENITENTKE. See Contract ...250 

LUNACY ACT (.XXXV of 1858), scope of 
enquiry under —Pardanashin lady, docu¬ 
ment executed by, under circumstances 
rendering it inoperative—Suit relating 
to lunatic's property how to be brought.] 

Tho Lunacy Act contemplates only tire 
question of hmoev or sanity at thed:ini6 
of the enquiry; there is no provision in 

• it that iho enquiry .shall extend to th» 
ascertainment of. the period at which 
the alleged lunatic first became of un- 
BQund mind and the finding of the 

12 
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LT NACY ACT-concld. 

District Judge in the lunacy proceed-' 
inga did not carry things back f».rthcr 
than the enquiry which coniinenccd in 
November 1901), and notwithslunding tho 
' result rof that enquiry, the burden shll 
rested on tho I’laintilfs of showing that 
N W’as of unsound initid on the 10th 
September 1900—the date of the execu¬ 
tion of the lease. That N being of un-,^ 
Sound mind at thn tune of the execu¬ 
tion of the lease, ii created no title m 
the Defendant which barred the Plaiu- 
titr.s’ right to possession. That even if 
lunsry at tho date of the execution of 
the lease was not cslablislied, the tran¬ 
saction could not stand, as it did not 
appear that the lea.se was e.vpijuned to 
N. a pardanashin lady of weak intellect, 
and was under.stood bv her. Held ta.s 
*■ to the contention that apait from 
liinary the transaction would bo void¬ 
able and not void and could not bo 
avoided by any one but X and in a 
suit to which her manager was a party) 

— That the Ueoeivers were eonipctont 
Plaintiffs even if the lease was not 
void but voidable. That even if i^ 
lunatic’s manager can sue, still there 
is no established rule of practice iii the 
Calentta High Court that requires suits 
relating to the lunatic’s projicrty to he 
brought bv him and not h> the luna¬ 
tic. On the rniitrary the Code of Civil 
Procedure contemplates suits by per¬ 
sons of un.sound mind whether so ad¬ 
judged or not. It IS true that a person 
so incarincifated has to sue by a next 
•friend ; but a next friend i« not a party 
, and the absence of a ne.xl friend in the 
present suit was immaterial That, in 
any ease, as the ohiection did not atfeet 
tho merits of tho deeision of tho low or 
Court, under sec 99, C C, it was 
not a eroiinrl for rever-'il of that deci¬ 
sion. HAJl CASSTil -MAMOOJI v. K 
D DCTT ... ... 4j 
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5I\il\.XT of ninth- Suec(.—ion. See Tlindii 
Law—Peligious Kndowmeiil ... .. MS 

MAHOMEDAN J, \W-G I FT—Registration 
of gift by Mahomedan if dispenses with 
delivery of possession.! Cndei sec. l.’!) 
of tho Transfer of Propr>rt.) Act, (ho 
registration of a cleed of gill in aceord- 
aiico with see I:'.’? eaniiot make up fcir 
the want of delivery of ])Ossession re¬ 
quired by tho rules ot .Mihoinedaii Law 
POin.M HChSH M\M)AJ) v. SHAJAl) 
AHMAD CHAVDIJCRY ... ...IIJH 


-- -- GI FT—Dower-debt, 

gift made in lieu of, if governed by 
principle relating to gifts in death-bed 
iltness.! 'I'ho piovi-ions of the Jlah.,- 
modaii J-a\v applicable' to gifts made by 
pel soil - labouring under a tatal ibsr-aso 
do not .apply to a -o-called gifi maclH 
ill lieu of a do cr-debt winch i-. reallv 
of (he natu.o ot .sale. liRATlCff 
OHOWDHPvY V. AHADEXNIS.^^A 

BIBEE — 323 

--^ INF^NT-Ouar- 

dian of infant appointed bv Court if 
suporrttdes guardian for marriage iindor 
Mahom'idaa Law—Function oif Judge 


# ‘ Page 

•MAHOMEDAN LA^- contd. 

• not to select but to sanction marriage. 

See Guardians i^jid \Vard.s Act, s. 24 ... 290 

---. MARRIAGE—Au¬ 
thority giwen by Mahomedan husband 
to wito to divorce on husband marrying 
* a .second wife, if valid. See Contract 
Act. s. 20 ... ... ... ...1226 

- - -marriage—F os¬ 
terage—Marriage of a woman’s n^atural 
son with her roster-daughter, if valid.J 
'Iho prohibition of Muhuniedau Law to 
the marriage of a woman’s natural son 
with her loster-daughti r is absolute 
and not conditional upon the birth of 
tho one and the suckling oi the other 
occurring within any limited period. 

'i'lu< principle of factum valet does not 
render good in law iv marriage which 
ought not in law to have been cele¬ 
brated. Radna Mohun v. Hardai Bibi, 

1. 1). It. 22 Mud. ;WS (Ih99), tullowed. 
JANAB ALI JllA v. NA/,.\MADDlN ... 897 

--, MARRIAGE-Do- 

wer, widow's claim for, charge on estate 
left by husband—Widow in possession of 
estate, if can obtain a decree for dower 
without placing Court in possession of 
assets—Proper procedure, administra¬ 
tion suit.) I iider the ilalionieilan Law, 
wlieii a widow is in po.-sessmu of tho 
undistributed property of her deceas¬ 
ed husb.iiid, and her dower or any part 
of it Is duo and unpaid, she i- entitled, 
as against the other heirs of her hus- 
banil, to retain such possession until her 
dower debt is jiaid, jiroviiled that Jier 
possession was obtained lawfully and 
wiiliout tone or fraud. 'J'ho widow in 
su( 1) a co-e may be leqiiiied to account 
toi the protits received l>y tier, hut she 
would tie entitled to have set off against 
tlie sum leccived bv her the ineoiiio 
she miglii have made from her dower 
money it it hinl been imid to her im- 
meiiiatelv on the death ot tier hus¬ 
band. The claim for (haver is u debt 
due frairi (he entire estate ot the de- 
ce.ised and ranks equally and rati'ubly 
with the elaitris of other creditors. 

(''iiiseipieiifIv the sJuiro taken b.v Iho 
widow by right of iiihentanec* is liahlo 
pio|)ortloiiately for the satisfaction of 
her dowel debt in (he same way as tho 
shares taken liy the other heirs #nd the 
liability of each heir is liiniteil to the 
extent of tho assets in his or her 
hands. Where the widow has ofitained 
and retained pos.sessioii of tho entire 
estate she has no cause of action ^(ir a 
raone.v-decree against tjic other heirs. 

In such a case, if the widow desires to 
have the question of her dower settled, 
the proper coiir.se for«h§r to follow is 
to institiito an adrninistratiffii .suit, in 
which the property can Up placed in 
the hands of the A'o'irt. the amount of 
<ier elaiiii.^f di.spiited, investigated and 
approji'into diri'ctiotiH given for tho 
satis[i(tion of her elaim by sale of the 
a-sets or otherwise. In a case In 
W'lach the widow is in nossossion of no 
pottitin of the estate, tmo may sue (he 
persons in possession to enforce her 
claim, obtain a decree for the entire 
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amount and realise tlidsiim due out of 
• thi) assets in tlioir hands. ?n a ease 
^ whore the widow is if possession of a 
portion of the estate and the other 
heirs have posse.ssion of the .remainder, 
she can seek to recover her dower by 
way of an administration .suit, or by a 
suit against the other heirs provided 
she offers to surrender po.ssessioa of the 
property in lier hands. If she adopts 
the /after alternative the litigation 
really assumes (ho character of an ad- 
ininislration suit. MlllZA MOHA¬ 
MAD .sllAltAKAT HAHADI R v. SIIA- 
ZAIH WAN IDA SUfcTA.N IHXll M ...502 

---. MARRIAGE—Maho- 

medans — Shiahs— Muta and nikali mar¬ 
riage, different consequences—Proof of 
marriage—Cohabitation—Declaration by 
the man—Appreciation of evidence in 
Trial and Appellate Courts, when 
neither has seen witnesses—Circum¬ 
stances of suspicion catling ior scru- 
ting—Examination cf evidence by Judi¬ 
cial Committee—Deference to experience 
of High Court Judges—Suit by one of 
several co-heirs-The right of others 
time-barred—Decree for s.iare only »for 
Plaintiff and for the balance for De¬ 
fendants ] .\ muta iiiiiriliige i->, nreord- 

iMg to the liuv ishicti iircvails amiiiig 
Slniili-.. a lemjiorai'v miUTiagc. its duni- 
tuiil bring fiM'il !)>• iigrcrilirilt lirtwcrii 
the pariirs It dors not colifrr oil tin* 
wife any right or claim to lior Inis- 
biuid’s projirrt.v, but children conced¬ 
ed, while it cMsIs, are legitimate and 
callable ol iiilieritmg Iroin their 
fnllier. A nikah marriage is a religious 
ccieitioiiy and coiiters on the aonian 
tlio full status of Avife, anil diildreii 
brivn after it are legitimate. 'I'he term 
of a muta iiiarnngo may from tune to 
time be exlended liv agreement. 
M’here it was alleged by (he IMauitiff, 
who claimed to be tlie niils; legitimate 
child and sole lieires^ ot Al. a Shi;i)i 
Maliomedan, that her (the I’laiiitiff’s) 
hither, M. and mot her, \, hai/ lived 
togetlier as man and vife for many 
years, but that they iieve married in 
nikah from only It years liefuro her 
birth, and it was urgeil in ilefenee that 
she was illegitimate and that if sha 
was legitimate, so uere two other 
daughtw's of M and A. horn before the 
IMaintiu. and that, in the latter ease 
I’laintiff eonld recover oiic-tliird only 
of (ho* inheritance, the claim of her 
sisters being time-barred, and in evi¬ 
dence (he Plaintiff tendered a deed of 
dowi^ executed by the father at the 
time he was alleged to have contracted 
the nikah mnrnnge in which however 
M Jhad expressly^deelared that he had 
contracted «nufti with A in the begin¬ 
ning buf now for reasons stated in the 
deed had imirrierl her in nikah form, 

. and examineil witnesses who dejiosed to 
the marriage ceremony taking place on* 
the same date; and the Subordinate 
Judge (who however had not seen, the 
witnesses examined) dishelieved the wit- 
nessevs and ^lehUthe deed fo he a fdr- 

g erjr, but on appeal the High Court 
aviiig beforo it additionaP evidence of 
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, considerable importance* held that the 
deed was genuine and that the nikah 
marriage Jiad been performed as deposed 
to by the witnesses: Held, by the 
Judicial Coninutlee, after a careful 
consideration of the evidence, thjit they 
ought not to reverse the High (Murt’s 
findings, though they thought tJiere 
were gooil reasons why botll^ the deed 
itself and tho evidence of the witnesses 
r in question ought to bo looked upon 
witli suspicion and .senitiuised with 
great eaie. The Judges of (he High 
(.'oiirt who came io these findings had 

• necessarily a large experieneo . m 
luattcis of (his nature, and the Sub¬ 
ordinate Judge had no more opjioitunity 
than (hey of seeing and observing 
th(i deinoaiiuur of (he witnesses, and 
they on the other hand had evidence 
before tliem uhieh was luit beforo the 
Subordinate Judge. Held, also, on the 
evidence, ihaf it the deeil were (leated 
as \alid and tlie I’lamtiti's ivitnessos as 
reli.ible, there was coiisuleiable evi¬ 
dence that roliabitatmn of J1 and A 
commenced in a muta marriage, and 
tint in (he ulisfiici' of evidence to the 
<«on(iui'y such inai riage must bo taken 
to liave subsisted throughout (he period 
uliieh ciivered (he coiieeption and birth 
ot I’Jaiiitill's sisters 'I'hat (heir claim 
(lit such being statute-barred, the ex¬ 
piration of the period of limitalinu 
Would acitiie for tile benefit of the De¬ 
fendant and not for the bonetit of tho 
Pbiintift SHOHAh'AT Sl.N'HH v. 

Mrs\in[AT JAi'ia mm (p. c.) ...225 

-- -_ PRE-EMPTION. See* 

l‘ee-euipt mil. I 


... - _ - WAKF— Kes judi¬ 

cata- Decision in previous suit be¬ 
tween sarrte individuals, but brought by 
Plaintiff in another capacity—Decision 
of High Court on legal grounds declar¬ 
ing a wakf invalid, conclusive in later 
suit even when not strictly res judi¬ 
cata,| M'heie in a suit by a creditor or 
re))re.sentat IV e of the wife of the 
original owner of property which the 
latter had made wakf before his death, 
it was declared by tho High Court on 
appeal on legal grounds that the wakf 
was invalid. Held —That this adjudica¬ 
tion by llie High Court of the invalidity 
of (he wakf was binding between the 
parties lo a subsequent suit brought 
against (he same Defendant by the same 
I'iaiutitf. but suing now* n.s the heir of 
the owner’s daughter. MAHOMED 
nCKTIl MAJCMDAK v. DEWAN AJ- , 
MOX RAJA ... ... , ... 967 

-— —- WAKF—Dedication 

to the services of Imams Hossein 
and Hassan and due observance of 
Muhurrum, if valid for the crea¬ 
tion of wakf— Employment of trustees 
for carrying into effect the pur¬ 
poses of dedication, if invalidates wakf 
—Gift through the instrumentalitj^ of 
trustees if Uad —Wakf, created by way 

• of English form of conveyance.! A» . 
Alahomedan ihMienfed certain imiuove- 
able property to the service of xmam 
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Hassau and Imam llossein and for reli- r 
gious purposes and conveyed the same 
" unto ' his granddaughter nnd*^ her 
brother and their heirs, representatives 

• and assigns “ to have and to hold" 
the preluises unto and to their use by 
way of conveyance upon trust tliut they 
Khali apply Iho surplus of the rents and 
profits ulfer some cxpcuises of reiiuir 
and olher incidenlal charges "to the \ 
due and proper ob*rvance of the anu- 
nnal Malinmcdau festivals of the 
Muhurrum." ailh a condition that tlie 
proijerty should not be sold or mort¬ 
gaged. Held—That the dedication 
amounted to a valid waf and that the 
employment of trustees for the pur¬ 
poses of carrying it into effect did not m 
any way prejudice the dedication. 

• Bithen Chand v. Nadir Hossein, L. R. 

15 I. A. 1 s. <•. I. L. R. 15 Cal. 32‘J 
(1887), referred to. Oelroos Banco 
Begum v Ashguralty Khan, 15 R. L. R. 

167 (1875), disnussc'd and explained. 

RAM CHARAN LAW v, SHAHER- 
ZADEE FATIMA UEGCM ...1061 

--WAKF, dodica-* 

tion of rents and prohts of im¬ 
moveable property for annual per¬ 
formance of Mohurrum, if valid.] A 
Mahoniedan ot the Sunni sect conveyed 
immoveable property to his grand¬ 
daughter under a deed of wakf, the pur¬ 
pose of the dedication being stated to 
bo " service of Imam Hossain and 
Hassan and for religious pnrpo.ses ” and 
•gave directions m the deed to apply 

^ the rents and profit.s “ to the due and 
proper observance of the annual Maho- 
medan festival of the Mohurrum." 
Held —That such dedication uas valid 
and operated .a.s a wakf and the pro¬ 
perty was inalienable by .‘ftilA or mort¬ 
gage. Pelroos Banco Begum v. Ash- 
gurally Khan, 15 R. L. R. 167 (1875), 
distinguished. R VM ('HrR\ L.\W v, 
SH.AHIRZAIM FATIMA REGUM ... 33 

- —WAKF, dedica¬ 
tion for expenses of mosque and main¬ 
tenance of family members, how far 
valid.] Where a person belonging to 
the lianafi School of Mahoineclnn law 
made a wakf whereby he provided for 
the payment of expenses of and in con¬ 
nection with, a nios'nie ard for regular 
tnonthl.v maintenance of the meniber.s 
of his family Held —That the dedica¬ 
tion in connection w'lth the mosque was 
valid, but u>)t so the pinvisum for the 
payment of maintcnunce to members of 
the f.iloily R.NHIMl NMSSA RTRl v. 
SHAIKH MAMK .lA.'! 

MALTCIOIS IMlGSrcrTlON -Suit for 
damages—" Prosecution," what it means 
and when commences—Accused attend- 
ing at Judicial .enquiry upon notice, if 
may euaUfcfailure of prosecution.] The 
BctiSn foi^damages for malicious pro- 
lecution is not a creat#re of any 

' Klatu*e. To di-ti-mine whether sucli 
an aqlion lies, the term “ prosecution " 
should no* be interpreted in the re.s- 
trict’d . ense in which it n iisM in tho 
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, Code of Criniiiral Procedure. A pro¬ 
ceeding maliciously taken against -a 
per.son to compeR'him to furnish surety 
to keep the peace may be made the 
foundation, of a suit for damages for 
nialiciou.s prosecution. A prosecution 
exists when a criminal charge is made 
before a judicial officer or tribunal, anid 
any person who makes or is actively 
instiuniental in the making or prose¬ 
cuting of such a charge is deemjid to 
prosecute it. If u person, maliciously 
and wilhout reasonable and probable 
cause, sets the machinery of the crimi¬ 
nal law in motion]* he is resiionsible for 
the consequence and cannot escape 
liability on tho ground that the action 
taken by the Court was such as he did 
not intend or was erroneous in law. 

The prosocuticn comiueiiees as soon as 
the complaint is made to the Magis¬ 
trate irre-sjiective of the result of the 
proseculion or of tlie stage at which it 
Ilia*)’ fall througli. When no action at 
all has been taken against (he I'lam- 
tiff' upon such a eoinplaiiit, the action 
would fall, not because there was no 
proyeculioii commenced, but because 
there was no damage done to the Plain¬ 
tiff, Where on a complaint being filed 
by the Defendant against the Plaintiff, 
tfio Magistrate ordered an enquiry by a 
Subordinate Magistrate, ami tlie latter 
ga\e the Plaintiff notice so that ho 
might appear at the enquiry and be 
heard, and the Plaintiff did so; and the 
complaint was in the end disinis’sed. 

Held—That upon tlicse facts, the Plain¬ 
tiff' had a cause of action for damages 
for mill K ions jiro.sceution and would bo 
entitled to gel dainage.s for loss which 
he may prove to have suffered in con- 
.spqneiice That it was not open to the 
Defendant in such a suit to urge that 
the Iffomtift need iit.t liave appeared. 
Kandasami v. Subrainania, 13 Mad. L. 

J. 370 tl90'2^, and Meeran v. Ratnavelu, 

I. L. W. 37 Mad. 181 (1912), dissented 
from. Crowdy v. O'Reilly, 17 C. W. N. 

5.54: s. c. 17 C. L. J. 10.') (1912), followed. 
Clarke v Poitan, 6 C. & P. 423 (1834), 

Yates v. Queen, 14 (J R. D. 648 (1885), 

De Rozario v. Golapehand, 1. L. R. 37 
Cal. 358 (1910), and Golap Jan v. Bbola- 
nath, 15 C. W. N. 917: s c. T. L. R. 38 
Cal. 880 (1911), considered. Ahmed Bhai 
V. Framjee, I. L. R. 28 Rom. 22fr (190.3), 

, approved RISHCN PEllSHAD NARA- 
• IN SINGH V. PIH’LMAN SINt^H ... 9.15 

MALlKANA-'Interett in immoveable pro¬ 
perty—Money charged on immoveable 
property—Limitation Act (XIV of 1859), 
tec. 12, (IX of 1871), Art. 132, Sch. II— 

Right not exercised for more than 12 
years before Act IX csf J871 came into 
operation—Right if barred.] ‘Under Act 
XTV of 1859, malikana wi]i| an interest 
in immovealile fjropcrty and governed 
•by Act XLV of 18.59, sf«c. 12, and would 
bo barri'd if there had been no enjoy¬ 
ment: "f the malikana for a period qf 
12 yeais. Bhoalee Singh v. Naemoo 
Baboo, 12 W. R. 498 (1889), Qobind 
*Chuhder Roy Choudhai'y y. Ram Chun> 
der Choudhary, 19 W. R. 94 (1873). and 
Heerranund Shoo v. Ozearun, 9 W. B. 
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* J02 (1868), followed. Where therefore 

the right to malikana Vas e»tablib1ied 
by decree of Court in 1855 but the right 
was not enjoyed for more than 12 years 
before Act IX of 1871 came into force, 
the right was extinguished under Act 
XIV or 1859 and could not be revivAi 
by any subsequent statute of limita¬ 
tion. Chhagan Lai v. Bapubhai, I. L. 

It. 5 llnin. 68 (1860), distinguished. 
MAHKSTIRI PUOSIIAD SINGH v. 

BAIJ NATH HAZAllI ... ... 410 

MAN AG HR—Liability to account—Default 
—Suit—Costs. Sie Costs ... ... 

or managing agent’s authority 
to buy liability of stranger or manager 
or manager’s partner. See Company ... 621 

MKASCKK OK DAMAGHS. See Damages 609 

-. See Contract 

Act, s. 73 ... ... ... ...1311 

MEllGHR, doctrine of -Application to 
tenures in India—Hquitablo coiisuh'ra- 
tions. See Transfer of Property Act. 
s. Ill (dj (fj ... ..., ... 435 

MESNH PROFITS for more than 3 years if 
can be allowed. See Civil Procedure 
Code, s. 144 ... ... ...1167 

See Civil Procedure 
Code. s. 144 .. ...1167 

MINK, open, what is. See Transfer of Pro¬ 
pel ly Act, .s. 108 ... ... ... 796 

-Coal mine, working of, by lessee— 

Suit for perpetual injunction to res¬ 
train lessee from connecting leased 
mine with other mines, from instroke 
working and from cutting or changing 
the thickness of supporting pillars— 

Suit if to fail if premature in respect 
of one of several reliefs—Injunction, cir¬ 
cumstances justifying ‘the grant of— 
Breach of contract between lessor and 
lessee—Lessee if bound to Ifave barrier 
of coal to prevent communication with 
' adjoining mine—Instroke, right of— 
Lessee it can be deprived of right of 
instroke working without express pro¬ 
vision in lease—Presumption of right 
in favour of lessee—Subsidence, owner’s 
ri^t of support against—Circumstances 
uiraer which Court should protect such 
right by injunction.) After fho deati) 
on the lessee of n coal-mino his sofis 
transferred their iuterosf in Iho mine 
to a person who had mines in the im- 
'mediafo vicinity. The Plaintiff lessor 
sued for a'perneliinl injiiiutioii to res- » 
train the purenoser, (1) from connect¬ 
ing the digputeti mine with the ad- 
Jaceub milies, (2) from raising the coal 
from the disputed mine through the 
pits of mis mines. (3) from ever cutting 
off or changing or diminishing the 
thickness of the pillars* of coal i“ the 
disputed mine. The Subordinate Judge 
granted an injunction on the. first two 
grounds and refiiseil an injunction on 
the third • ground. Ft appear^ that 
under the lease the lessee was entitled 
to remove all the cohl of the demised 


Xclit 


MINE-contd. 

mine, but he undertook to manage the 
work according to the prevailing prac- 
itice with special care and expertness. 
It was not suggesttKl that the Defen¬ 
dant had acted in breach of this cove¬ 
nant. The Plaintiff allegqd that Ae 
ito transfer bad been made with a view lo 
enable the purchaser to injure the 
Plaintiff by an improj^er working of 
the mine: he further a.sserted that there 
was a con.spiracy amongst the Defen¬ 
dants who had*threatened to cause him 
loss. The Defendant denied the truth of 
these allegations. Held—That it is well 
settled that a man who seeks the aid of* 
the Court by an injunction must show 
that the act coinplaiucd of is in fact 
a violation of his right or is at least an 
act which it carried into effect will 
necessarily re-ult in a violation of tho 
right. The mere prospect or apprehen¬ 
sion of injury or the more belief that 
the act cumjilained of may or will bo 
done is not sufficient. 'I'hat as tha De- 
feiulaiit claimed a right to fake away 
the entire coal, the Court was com¬ 
petent to grant an injunction if it was 
established that what the Defendant as¬ 
serted he had a right to do would con¬ 
stitute a broach of contract botweeA the 
le.s-or and les.,cc. That us regards tho 
mode of removal of the coal, the Plain¬ 
tiff failed to prove that he had any 
ground tor an injunction in this res¬ 
pect, but the suit could nut consequent¬ 
ly be deemed premature in respect of 
all the reliefs claimed, though tho oh- 
jedion might hold good with regard to 
one of them. That the principle‘that 
a lessoo who removes a barrier between 
the deinistnl and an adjoining mine is- 
guilty of W'iistc had no application to 
the circumstances ot the present case. 
That 1 ^ was not obligatory upon the 
lessee to have a barrier of coal merely 
to prevent communication with ad¬ 
joining mines and the injunction grant¬ 
ed by the Court below restraining the 
Defendant from breaking through the 
existing barrier of coal could not be 
supported. That the right of imstroko 
is the right of eonveying minerals leas¬ 
ed to the .surface through a pir or 
elioft in the adjoining mine; it i.s the 
conierse right to that of outstroke 
which is the right of conveying niiner- 
al.s from an adjoining mine to (he sur¬ 
face through a pit or shaft in the_ mine 
leased and a lessee is primS facie en¬ 
titled to work by instroke, but not by 
outstroke. and if the lessor desires to 
deprive the lessee of his right of yi- 
stroke working, he mu.st do so by oleer 
and unambiguous proyisiorf. That in 
tlie present case the original lessee had 
no other land in the peighbourliood and 
could w'ork (ho mine only through pits 
sunk therein and the original parties 
to the lease did not contemplate tho 
contingency which happened and did • 
not provide for it in the coati’act. 
There would consequentlv b* a pre- 
sunintiin of right in the lessee to wpbk 
in (no ino.st advantageous way svibjwt 
to his not committing a fraud on the 
lessor and no fraud on the part of the 
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lessee haviiiK l»pfU proved. (l>e inj\iiic- 
tiou to restrain (lie l.)i-feiulaut from 
workiiitf (In' niuie liy iristroke could iio> 
be .sustained, 'i'lial prima facie the 
owner of the siirl'ai e h.is a rijjht of sup¬ 
port and the lessee is not entitled In 
Work the mine so as to cause a .sub- < 
.sidence. 'I'his rit-ht to support will be 
proteited by iiijunciloii if the Court 
is .satisfied that, lnJur^ is luiiiiuient and 
certain to result tioin Uie Defendant’s 
acts. 'I'he Court will aNo interfere by 
injunct ion wlien the Defendant (laiiiis 
*the riylit lo do acis which must in¬ 
evitably T-aiise a siibsideiitc Hut in the 
present (ase there were no inalerials lo 
show that the J’laiiit;ll h.id the riHhl to 
the siirtace and till such ri^ht was 
established, le* could have no rij;ht to 
Tiaim jirotcLtion a;>,iiiis( .sulisidence of 
th? siiit.ue. Eien assiiiniii}; that the 
I’iaiiilid I’ad iiohl in the siiiface. tlieie 
was no e\ idi-in e to show that the 
pillars need be maiiilaiiied in (he {ire- 
scn* size and number lo pnweni subsi¬ 
dence and 111 view of the slatulorv 
lules tor the working ot niiiies, it was 
extremely improbable th.il the Defend¬ 
ant could iiller the pilbirs in such a 
wuj as lo ciiilaimer the 'Ultiice. and the 
injunction in this resjiecl was riahtl.v 
refused. It\M.f \S tC \ ItW \ bl..V v. 

1th’V.J.IMttfl AN >1N(!I1 ... .. HS7 

----. Workiiiff ot new mines b> lessee 

'-.Misem'O of express aiithoi isation to 
work new minis in deed of eraiil .Min¬ 
ing lea-0 fioiii holder ol nininteiianee 

• graiU' for life. See 'l’ran~fer of I’ro- 

perty Ael. s lOH . . 7% 

Ml.vfllf A1,S. if passed under a Aloghali 
brahmoKar grant, more than 100 years 
old and held at a uniform low rent.] 
When) it was pro>ed thal .i mau/.a 
hail been held tor over inO jeafs under 
a Moghali brahmottar grant, (he ongiii 
of which I mild not lie jiroved. a! a 
uniform rent ol Its. It; a >car. and it 
did not apiicar that at the dale of the 
grant aii.v mines had been ojiened or 
that right to imnerals had been nc- 
quned by the gianti'c or his suteessors- 
iri-interes( by presenjition Held —That 

minerals fthe exi'teiife of whieh was 
probably not thought ot by uriybody at 
the time the grant was made) did not 
pass by the gnuit, though (he (enure 
created’ might lie a peimanent one. 

Ki N.TA Hi:il\RY SEAl. v. DriMlA 
PTtO.Sli \I) Sl.VdH ... ... ‘nn 

MINl.VC l.’KJiri.'s—Rrahinottar grant of 
eiTtire maura before Permanent Settle¬ 
ment, effeot of, in relation to mining 
rights.) The cfleet of a grant of a rent- 
fieo brahmottar of the whole of a 
nianxa made before or after the Pi rina- 
neid Setfiement is not to transfer anv 
mining rights. Jyoti Prasad Singh v, 

» Lachipur Coal Co., KI W. S. 2tl • 

H. e ,r. L 11. 38. Cab HPi (1»I1) and 
Kunja B^haPy^ell v. Raja Ourga Pro- 
sad Singn, \l^. App. No 1!17 aif 1911, 
sinee* reported, 19 C. W. X. (1!)I4), 
relied or. Hari Narain Singh Deo v. 
Sriram Chakravarti. L It. 37 1. l.'W: 

•e. c 1. E R. :i7 Cal 723; 14 C. W- N. 
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74fi (1910). lollowel. THE NOWA- 
GiruR «»'()aia;u.. ED. V. .sAsni hiip. 

SAN R\Y ..A ... 375 

-if attaches to khorpoih 

grant. See Khorpo.sh Grant ... 102 

M1X#)R, citation on, effect of—Competency 
ot iiifanf for revoking probate. See .A 
Will ... ... ... ... 747 

—-;— . Mother of infant Defendants ap¬ 

pointed gnardinii willimit o.xjiress eom 
sent-■ Decree if binds infants—Infants' 
iiilere.sl if jiasses on .sale. See .Sale ... 5,37 

-, Guardian of person iijipoiiitcd by 

Court if sujiersedes guaidiaii for luurri- 
age under .Mnhoniedan T,aw—l''iiiu;tiun of 
Judge not to s.cicct, but to sanction 
m.irriage. Sec Guardians and Wards 

-Act. s. 24 ■ ... ... ... 290 

-. Settlement accepted by infant— 

Transfer of property by husband act¬ 
ing as attorney—Impossibility to restore 
status quo, bar to re-opening settle¬ 
ment—Ratification. | Where l)v a divi¬ 
sion of propel t.> by iiulciieiuh'iil arbi- 
tialois. ii share was allotted to an in¬ 
fant w 1^0 atlei' coming oi agi> .sold n 
iriliiable jirojicrly s,, allotted at a pro¬ 
fit, and it ajipc'ared that she was 
thi'ouglimit acting with her husband 
who held a power of attorney from her 
and of w hosi> act' a' attorney 'he hud 
Hot (.mnjilamcd. mid who if the infancy 
had been known would have been ap¬ 
pointed he! guardimi and as guii'dian 
would h.ive aeii-cl exaitly as lie had 
aeti'd as adornev: and it was only after 
fhe gre.iier pmt ot what she had receiv¬ 
ed h.ul heeii di-si|iii(ed that she sought 
to -el aside tile (raiisaet ion on the 
gimind o! h( r intanev. Held—That 
(li'iMgh tlleie could bi- no KitltRiitioli by 
an ini'.inl, atler coming of age, of fhe 
iiiMilid power of aftmric\, ns it was 
im|i(issihlc for her to ies(oi’(> the jirn- 
{leilv -die had 'received anrl a general 
redisl ribntloti of tlie projieity divided 
cmild not possiblv be mdeied. she could 
not be allifwed to leopeii fhe sc-ttle- 
tiu'iil. Held also—That she was bound 
b> a transact ion wliicli was not eon- 
cealisl treun her in anv way, and form¬ 
ed jiart ot (he sett lenient. CHI'AH 
MODI (t( till NEOH V. KHAW SIM 
1H;E (P. C.) ... ... . . 787 

MlSREIMtKSKXTATION wliidi did liot 
afl'ect deeisimi of person misled. See 
luinihay City Eand Revenue .Art (...105G 
MISTVKE, suit lo .set iisido decree on 
ground ol, if lies. See Decrc'e ...^228 

MGK CRFt 1 D.\K cuIiivHlitig hind for more 
thiiii 12 vears if a((|uircs occupancy 
right-I’rotccI ion from M’ietion. See 
Occiiiimicy Right ... ... ... 858 

MORTGAGE Redemption—Previou)' de- 
cree^in mortgagee’s flivour for posses¬ 
sion, if bars ’ redemption suit—Civil 
Procedure Code (Act XIV of 1882), sec. 

244—Order in execution of decree in suit 
, for possession directing mortguee to 
furnjsli Accounts and permiting rademp- 
tion, effect of.] JVhero in a suit by n 
niorlgagpo for recovery of possesaion 
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aiORTGAGE-contd. | 

by right of ijara " of the iniiuoveable 
properties luurigiifed, the Court passed 
a decree directing inter alia that “ the 
Plaiutitf do get possession of the same 
by right of ijara and he in possession 
thereof so long as the money tor whiah 

• the said mehais were inortgaged were 
not repaid out of the iiiconie arising 
therefrom,’' Held —'rh,'\t (he ilecreo was 
clearly ii decree for ejectment and a 
Suit by a person interested in the equity 
of redemption for redemption of the 
mortgage was not barred by sec. 214 of 
the Civil I’roeediiro Code ot ISS2. 'I'hat « 
the fae-t that sinee the d(’(-ree in the 
ejectment suit, a predecessor-iti-in- 
terest of the JMaiiititV h'ld ajiplieil in 
the e.xecuting Court acting " (iiat the de¬ 
cree-holder should tile iiceimiits show¬ 
ing what moneys had been realised by 
him since ho took po'..«.es>-ion under the 
iteeree, and if the decretal money was 
not fully jiaul to le( the t'oiiit kne.w’ 
how muoh still leinams due bv rtuiiler- 
iiig a proper aei-ount (heieof” and the 
(,‘ouit overruling the olijeclion of llie 
mortgagor that the matter could not 
be dealt with undei' see 211. liMil that 
the IVtitloner could redeem tlie nioil- 
gagi'd jiropert lO'i, hut the lattiT took 
no stejis to do --o. Held—'I'h.it this or¬ 
der if binding at all in the '-ml tor re¬ 
demption was to lie regarded merely ns 
iliti'i'pieting the mortgage and the tact 
that the rJaintitf in his plaint made a 
jirayer that m the taking of accounts 
the dircM'.tions contained thc'iein might 
be followecLdid not mean (hat he liased 
his right of ii'deinption on that judg¬ 
ment. 'I’he passing ol the final cleeri*e 
m a mortgage smi p'i'idiiig <ui apiieal 
from tlie iireliinmary di-cic'e is no bar 
to the healing of tin' appeal. ItA.LV 
rC.tUY' AKIIM V Ml KIIKItJI v. 

«’Fi.‘\Nni{.\ si;kii\k sakkak ...1132 

..— , Suit by second mortgagee— 

Surplus sale-proceeds taken out by 
fourth mortgagee in execution of his 
decree—Third mortgagee if fnay sue to 
recover amount realised by fourth muit- 
gagee—Civil Procedure Code (Act V of 
1908), sec. 73 (1) proviso, cl. (c).] .V 

second mortgagee, ohtainisl a decree on 
his mortgage, m e\eiulioii of which 
thw property was sold and purchased by 
the*third niortgagi'e. 'I'Jicre was a sur¬ 
plus of snle-pro«-eeds left alter .satisfy¬ 
ing flip decree. The fourth mortgagr»* 
thereafter sued on liis mortgage, witli- 
nut making the third mortgagee a 
fiarty and in execution of the decree 
obtained by.him withdrew a portion of . 
the surplus .sale-proceeds. 1'ho third 
mortgagee tliereafter. without seeking 
to pn^ hw "Miortgage m suit, sued the 
fourth mortgagee to recover (he amount 
of the .‘4hri)lus sale-jiroeeeds withdrawn 
by the latter: Hdd —’I’lint the Plaintiff 
couhl not sue,(;eed on . tins fooffng. 
Berhamdeo Pershad v. Tara Chand, T. 

L. K. ai Cal. 92 (1905). referred to. Cl. 

(c) of provi.so to siili-see. (1i of sec. 7.3 
of the <^ivij^ Procedure (’ode d<k*s not • 
apply to this case ns the Plaifttilf Vaa 
not the holder of any deeree. N.-\THAN 
SAO V. MRS. ANNE BESANT ... 535 


• Page 

MORTGAGE-concld. ’ 

*-, Subsequent luorfgageo who 

•due,s not appear in prior mortgagee’s 
suit, if may subserpiently set up au 
earlier mortgage paid off by advances 
upon his mortgage. Sea ('i\pl I'roeedifre 
Code, s. 11 ... ... ... 917 

-;-. I’uisiie mortgagee’s .suit— 

Prior mortgagee, made a Va'rt.v, if hound 
to set up his mortgage in deteaee-'J'est 
—Xetessary partj. See ('i>il I'roeeduro 
Code, ,s. 11 ... ... ... 943 

-, Demand for payment with-* 

in term—Interest payable to mOrtgagee.J 
If the inortg.igee makes a demand for 
jiavmciit within the term and the mort¬ 
gagor complies, the mortgagee cannot 
iiisi.st upon finyiiieiit of interest for the 
whole of llie term. PROK l.'sK 
1JI(\ GllOfsll V. IJASIN IIANL; 111111389 

—--execut mil by purdanashin lady 

—.\t1esl.ilioii. See Purdanashin Lady. 

- - — of pala or turn of worship, if 

\.'\lid See Hindu l.aw'—Keligmus En- 
dowiiieiit ... ... ... 208 

— ^Mortgagor if tail ipicstion title 
of mortgagee. See Hindu L.iw—Religious 
Endownieiit ... ... ... 208 

-— Poreelostire of jirojierty not iiii- 

jiioveahle if lawful. See Hindu Law— 
Keligious Endowment .. ... 208 

- I)E<TIJH-.'. prc]iminai,v -Ipplica- 

tioii for tirder alisoJiite for sale—Limi¬ 
tation. See Limitation Act, Kch. 1, • 

Art. 183 ... ... ... ^ ... 501 

—-Md.NLY. imp,lid lialance oY. 

Sint liy mortgagor tor recovery of, if 
lies. See Provincial Small Cause Courts 
Vet, Sell. II. (Is. Pj, 10 ...1.332 

->SI IT— tjiplication for decree 

ab ointe in—J.iiiiit.itioii. See ('ivil Pro-* 
ci'dnre Code. (li. 34 ... ... 470 

See also Civil J’roiednre Cod»*. Or. 34, 
r. el. 2 ... ... ... 4r3 

-- SITI'—Application for order 

absolute for sale - Limitation. See 
Transfer ot Properly .\i t. s. 88 ... C49 

iirNH'TP.lL 1?.)TI].S. a 1 rears of, duty of 
foreclosing mortgagee and jinvafe pur¬ 
chaser to asi-ertain, from nniiiieipal 
aiitlioi dies. See Cahnlta Municipal 
Act, ss. 223, 228 ... ... ... 37 

Mi:SALMAN YVAKE VALIDATING ACT. 

See U'akf Validating Act. 

NAZTR and Court’s respective functions fn 
regard to bids at Court .sale? See Sale 633 

NEGLIGI'IN'CK—Suit for damages for in¬ 
jury done by vicious horse—Liability of 
owner. See Horse 916 

See Railway Compiiny 916 

- of Colh'Ctor in breach of 
statutorv duty, when makes •Govern¬ 
ment liJtblo. See Government , ...1056 

NON-TKANSFER.\RLE HOLD 1 N^-Trans- 
fer-Ejectment by landlora—Ljniita-, 
tion %<it, s. 18. Sea Ejectment; ... IK ^ 
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1‘age 

NON-TUANSl'EK\HJJi H()IJ)1NG concld. 

mort" 

gage of—Purchase of holding by cq- 
tnarer landlord in execution of decree 
for his share of rent—Money-decree— 
Uuestion of transferability it arises.J 

ill a suit td eiitorco hi-, niorttfago by the 
mortgagee ot an ortupatic.v holding 
against co-sharer lamllouls who siiico 
tlio date of life moilgage purchased the 
holding 111 e-voculum of a decree tor 
. their share of the rent,*the question of 
traaisferability docs not arise. I'llANDi 
PltASA^^O tsE.N V. (.U)L H C HAADKA 
cDEY . ... ... ... ...1307 

Ques¬ 
tion of transferability if arises between 
vendor and vendee and between vendee 
and co-sharer landlords.! l'laintili.s who 
• had purchased cerium shares in an al¬ 
leged non-traiisteruble holiling partly in 
execution of a mortgage decree uguiiist 
one tenant and the rest by private 
alienation from another, IjuMiig sued 
tor partition, the sons of one of the 
former oppo.sed the suit on the ground 
that they had been recognised as ten¬ 
ants of the whole holding by some of 
the co-sharer landlords, whiNl the I’lain- * 
till's also were found to have obtained 
recognition iroin some of the co- 
shaier landlords. The District .liulge 
gave the I'laintilfs a decree tor an in¬ 
terest proporiionate to that ot tlie co- 
feharer landlords who had recognised 
thetii. Held —That no question ot trans¬ 
ferability ot the holding arose in fhe 
, case and the I’laiiitiffs in this suit were 
entttled lo get all the interest they 
uuvehamd from their venders. KA.IAll 
AJ.l V. DINA NATH SHAHA ...130.5 

NOTK-'Fj of sale—I’liblication at ('ollector’s 
kutchery —Noliees taken ilowii and kejit 
on Nazir's table for inspetfion of 
mukhtears during olliee hours—Irre¬ 
gularity vitiating sale. See Ihilni llegu- 
lation, s. b ... ... ... 003 

—. — to itetermiiie colliery lease on 

dcstruetion by lire if should be l.'i days’ 
notiee. See Tiansfer ot I'roperty Ait. 

B. 108 (e) ... ... ... ...lorj 

-to ternniiato teiianey signed by 

animuktar, if valid. See Transfer of 
J'ropertv Act, s. 107 ... ... 48U 

-necessary to terminate* tenancy iti 

ca.so of lease without registered instru¬ 
ment for purposes other th-.m agiicul- 
ture or munulacture at a hxed annual 
rent without any settlement as to dura¬ 
tion of tenancy. See Transfer of I'ro- 
fltTty Act, lie . . ... 489 

-, fifteen dav- from dale of, ral- 

cnlation of. See Transfer ot I’roperty 
Act, s. 107 ... ... ... 489 

—. Kxaniiiiation o{ jiidgment-dei>t- 
or without notice to parties after close i 
of case and belorc delivery of judg¬ 
ment See Civil Iro* dupo fiode, s 73 ... W3 

—:-. fervlig^of, by registered post- 

Post mark, evidentiary value df, in ab¬ 
sence of oral evidence at to date of 
posting Apt receipt at office of destina- 
.tion—lnoorsement by post oftce return- 
> ing rogisiered cover as refused ad« 


4 Paye 

i\(il»lCE-contd. f 

dr#$see,, aanvissibiliiy of—Presumption ' 
It arises trom suen . endorsement at to 
date of tender to aadressee.J itiat the 
preponderance of judicial authority is 
in lavuur of the view that what pur- 
{>urts to bo the iniprc.ssiou ot a post 
othce seal on an envelope which has 
been posted may bo presumed to bo 
genuine, at any rate, when its genuine¬ 
ness is not expressly questioned; that 
the post murk when proved or assumed 
to be genuine implies an assertion that 
the date on the mark is the date of 
athxmg it, that it is evidence that the 
place or oflice mentioned therein was 
actually the place where it was affixed 
and from the date in Hie post mark of 
tlie office of p.istiug on the cover it 
might bo inferred that tho letter was 
posted at that olfico on that date and 
iroiii the dale m the post mark of tho 
office of destination it might be infer¬ 
red that tho letter reached that office 
on (hat dale, but the endorsement on 
tho cover was not admissible in evi¬ 
dence in proof of the allegation (hat tho 
cover was tendered to and refused by 
tho addressee on the date of the en- 


dofsemeiit and in the ab.sencc of any 
cMilence on this point and the cover 
being addressed lo (he Defendant at hi.s 
place of bu-inc'S which there was no¬ 
thing to show was his residence with¬ 
in the meaning of sec. 106, the Plain- 
(ilf failed to jirove that the notice was 
duly served on (he Defendant. That 
proof of the fact thal a letter correct¬ 
ly addressed has been posted and ha.s 
not been received back through the 
De.ul J,etler Offire may justify (he pre- 
suinplion (liat il had been deliverea in 
due eoiirso ot mail to the addrc-..sec, but 
proof ol (he fart tlial a letter has been 
duly po-ted and has been returned by 
Iho Postal authorities iloes not justify 
(tie presumption I hat it. has been so 
returned, hec.iiise it has been refused by 
the aildressie, iniieh less is there a pre- 
siiniptinn tiliat the cover has been ten¬ 
dered to the addre-see on a jiarticiilar 
date, 'llie pre-umpt ion inenlioned in 
sec. 114 of the Evidence Act is not a 
presumption of Jaw but a presumption, 
of fact and whereas in tho present 
ease (he I'efondant pledges his oath 
Unit tlie cover was neier tendereij to 
liim the Court could not treat the pre- 
•j^nmption of regularity of official busi- 
ne-s os coiieliisive against ham. 
(lOHINDA CHANDKA HffAlfA v. 
DWAIIKA NATH PAITIA ... 489 


-. Appeal—Preliininary objection— 

Suit for possession of land by several 
Plaintiffs—Decree for joint Possession- 
Failure to serve notiee on some* of the 
Plaintiffs-Respondents-Oirectinn of 
Court dismissing appeal against them— 
Effeot of such djsmilsal on the whole 
appeal.] Where-in an appeal by tho 
Defendanis against a decreo for' joint 
possessiim of land passed in favour of 
file fyain iffa thero was a fajlure to 
servo.nf 4 tieos of I he appeal on two of 
tho riaiiitms-RpspondeiitB and the re¬ 
sult was that tno Court directed llio 
appeal to be dismisBed in so far as 
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NOTICE-concld. ^ 

tJio#e two Plaiutiits wfro coiweroed, 
and ’ the appeal came <m for disposal 
• against the remaining * Plaintitfs-Res- 

» poiidents: Held—^That the appeal could 
not proceed and it was accordingly dis¬ 
missed. UASKR SHEIKH v. FAZLE 
KAHIM BISWAS ... ... ... 290 

NULLITY and irregularity, distinction be¬ 
tween. See 1‘ublic Demands Recovery 
Act, s. p (2) ... ... ...1159 

OCCUPANCY, right of, meaning of. See 
Kasbati Lease ... ... ...1087 

OCCUP.VNCY IIOLDINO,, receipt of rent 
by landlord from mortgagee of, effect of 
— Recognition.) Receipt by the land¬ 
lord of an occupancy holding, w'ilh or 
without protest, of rent deposit»‘d by the 
iiiortgagoo as such is a recognition of the 
rights of the mortgagee and the land¬ 
lord cannot evict the mortgagee us a 
trespasser. MATOOKDHARI SHIKUL 
V. J1 UDIP NARAIN SI.Null ...1319 

-- not transfer¬ 
able by custom or local usage, if can 
be sold wholly or partially, in execu¬ 
tion of decree obtained by co-sharer 
landlord when raiyat objects to sale.] 

A Co-sharer luiullord is not entitled to 
sell the whole or part of an occupancy 
holding not trairslerable by cu-tom or 
local usage in e.vecution of ii decree ob¬ 
tained for his share of rent, when the 
raiyat objects to the sale. The Full 
Bench decision in Oayamoyi Dasi v. 
Annada Mohan Roy, 18 W. N. 971 
(1911), by implieahon holds that the 
raiyat is entitled to liiive a sale of the 
holding in exeention of n money decree 
set aside after it takes place and that 
the holding cannot he sold in execution 
of such a decree when the raiyat ob- 
iects to the sale before it takes place. 
This view is in accord with the cases 
of Durqa Churn Mondul v. Kali Pro- 
sanna Sircar, 1. L. It. 26 f’al. 727: s. e. 

3 C. W. N. ,5W) (1899). Sadagar Sirkar 
V Krishna Chandra Nath, .'I tV. N. 

712 (1899), and Sheikh Jarip v. Ram 
Kumar De, 3 C. W. N. 747 (1899). The 
nriuciple deducihle from the Full Bench 
decision is applicable to an iiivolmitaiy 
traiKsfer of the whole ns well as of n 
part of (he holding. BADR.ANNESSA 
CHOUDHKANI v. ALAM OAZI ... 8U 

--, non-transfer- 

able, transferee of a portion of. if en¬ 
titled toXapply for reversal of sale. See 
Civil Procedure Code. Or. 21, r. 90 ... 326 

'-, and occupancy 

right, distinction .between. See Bengal 
Tenancy Act, s. 22 (2) ... ... 216 

----ir-v-, Mon-1 raiKsfor- 

ablo. See Ntiu-transferable Holding. 

OCC UPA NCY-E A^Y AT apnointed ijaradar. 

If lotee occupancy-right.) I'he mere fact w 
that n raiyat who has n right of occu¬ 
pancy in his agricultural lands is at 
the aanie time a rent-collootor of flie 
village and remunerated af such doe# 
not deprive him Inf hj» right of oocu. • 
pancy. DURGA PRO,SAD ^INGH v. 
HARI RAM MAHTO ... x.. 578 


OCCUPANCY RIGHT, acouisition of. by^**’'* 
leiudlurd. See Bcugal Tenancy Act, s. 

22 (2) » ... ... ... ... 246 

-if may be aetjuiyed 

in Zurpeshgi lease. See Zurpe.shgi 
Lease ... 229 


-, if may be ucc|uir- 

ed by uiulei^raiyali. See L'lider-raiyat 246 

. — and occupancy 

folding, distinction betiveeii. See Ben¬ 
gal Tenancy .Act, >>. 22 (2) 246 

-, Uokuraridar culti¬ 
vating land for more than 12 years—Pro¬ 
tection fiom eviction.] Where a moku- 
rari tenure was ereu(ed in 1890 by an 
under-teiiure-liolder in favour of a ten¬ 
ant who went on eultivating the land 
for 12 years, held, in a -.uil by a pur¬ 
chaser Ilf the Auuier-tenure under Act 
V'llI of 186.). that Hie tenant acquired 
an occupancy-right and relaiiied it even 
though the mokurari right which he 
had also obtained was extinguished by 
operation of -ee. 16 of Act VJJI of 186.') 
and the tenant was not liable to he 
ejected. Nilmadhab v. Shibu, 13 W. R. 

419 (1870). and Emam Aii v Ator Ali, 

22 W. 1!. 133 (1871), followed. Jogesh- 
war Mazumdar v. Abed Mahomed Sir¬ 
kar, 3 C. W. N. 1-3 (18%), distinguish¬ 
ed. HAMA CHIARAN GOKAI v. RAM 
KANAI DUBEY ... ... 858 


homestcail portion 
siih-lease to settled 
V i 11 a ge —S ii b-1 essee 
has oecupamy right 
ancy .Act, s. 182 


Raijat giving 
ot his holding in 
raiyat of another 
if uiider-raiyat or 
. See Bengal Ten- 

, suit for deelara- 


9l4 


tioii of. after final {mblieation of record- 
of-rights- l.iimtation. See Bengal Ten- 
an'‘v -Act. s. HIA ... ... ...1017 


--—- acquired before 

Chota Nagpur Ten.iiicy Act came info 
force if alFocted by .Ait. See Chota 
Nagpur Tenaiiey .Act, s. 20 t3) 578 

OFi’'U’l.\L ACTS, presumption in favour of 
regularity of. if arises when proceed¬ 
ings .shown to have been earned on 
enrele.ssly aiirl m slovenly mnuner. See 
Publie Demands Recovery Act, s. 9 (2) .. 1159 


IRIOINAL .SIDE, decision of Judge of, if 
binding on another Judge on Original 
Side,] A Judge on the Original Side 
of the High Ooiirt should follow the 
doci.sion ot another .Tudge sitting on the 
annie side, but such decision is not bind¬ 
ing on the Judges hearing appeals from 
the Original Side. <.’11 MTH.-VAl K.AM- 
’ BIL.AS v, BRlDlil t'HAND KliSRI 

/'II i vii 


PACTIETE RAJ—Khoiposh grSnt, resump¬ 
tion of—Custom—Grant of putni by 
flaja after khorposh jjrant in grantee’s 
lifetime—Death of Raja if entitle putni- 
dar to resume in grantee’s lifetime—On-, 
tion of heir of grantor to resume in 

G rantee’s lifetime—^Res judicata—Trans- 
er of Properly Act {IV of 1882), sec. , 
” 43.] On the evidence, held, that the 
PlointifiPa had failed to establish ihat 
by custom khorpoth grant under the 
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I'ACIIIOTE llAJ-concld. 

Pachete Itaj lap»t!!« in the gvautoo’iS lifi;- 
time upon the death of tlie grantor and 
the land reverts forthwith to tho Jtuj, 
but that there was good ground for the 
view th.it a maintenance grant iii tho 
Puchete Kaj is for tho life of tho , 
grantee, but is lialjle to be resumed by 
the sueeessor nt the grantor should the 
latter ^die during the lifetime of the 
grantee. Tho oases m Puncnum Kumav' 

V. Gurunarain OjO, G Mac. Sel. Rep. ItiG 
(IGOT), Gurunarain Oeo v. Unund Lai 
Singh, 6 Mac. >Sel. Itep. (18t0), and 
Anand Lai Singh r. Gurood Narayan, 

5 M. I. A. 82 (1850), do not e.stablish * 
the custom as alleged by tho Phiiiilili 
Where the grantor ol a khorposh grant 
purported to resume the grunt in the 
lifetime of the grantee,and then grunt¬ 
ed u putni m respect of the subject 
matter to another person, and on the 
grantor's death, the putnidar sued to 
resume the .siibject-iiiatter of the grant, 
from the grantee: Held— That it was not 
a case where sec. 43 of the Transfer of 
Property Act could apply since tho 
heir of tho grantor mus still free to 
exercise hi.s option to resiinio or wot 
If a transferor without title has once 
hecome entitled to a valid estate in the 
land, the transferee's eiiuity would 
attach upon it in tho hands of all per¬ 
sons claiming under the transferor 
otherwise than for a legal intcre'-t by 
purchase for value without notice - 
the heir inclusive. A suit by the putni¬ 
dar brought in the lifetime of both 
grantor and grantee for recovery of the 
property was dismissed, the Court ex¬ 
pressing the opinion that the khorposh 
grant was not rosumable in the 
grantee's lifetime. Held— That tho deei- 
sion did not bar the putnidar’s suit to 
recover possession broitfeht after the 
donor’s death CHKTA HXHIRA S.\- 
UPBA V. rURXA CHANDRA CHOC- 
DHCRI ... ... ... .. 1272 


I’AL.L of worship if can be nioitgaged See 
Hindu Law--Religious Endow.rient .. 208 

PARI DELICTO, parties—Court if will 
give remedy. See Contract Act, s. 23 ... 919 

I’ART I'ERPORMAXCE of contract. See | 
Contract ... ... ... ... •j.’iO j 


PARTITION suit- Res judicata. See Rea 
judicata 


-;-, suit for, if lies without in¬ 
cluding the whole of the joint proper¬ 
ties in the suit—Principle for Courtc to 
follow in such cases-Bengal, Agra and 
AsfUm Civil Courts Act (XII of 1887), 
sec. 37.J The Plaintiffs and the Ihfen- 
dants were the joint proprietor^' of a 
certain pargana which wa- partitioned 
by the Collector. .At the time of the 
partition certain lauds which were 
jungle or .■'ubrni-rgcd were excluded from 
ihe , pacHtion, and kept joint. The 
brought three suits to have 
the joint lands partiMoned. Held— 
That it cannot_ be said that tho general* 
r.iic i9_ that a joint owner cannot claim 
a jhirtition of the joint property with- 
«ut bnnging the whole of it under 


531 1 
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I’AKTlTlO.V-cofcld. 

purtitipu. Tlfo rule to be applidd is 
much more elastic nud what the Cou.-t 
has to consiiftr in cases of this kind 
under sec. 37 of tho Bengal, Agra and 
As.sam Civil Courts Act, J887, is justice, 
equity and good conscience. IIEM 
CHANDRA CHOWDIIURY v. HEM- 
ANTA KDMARI DEBI ... ... 356 

PARTNERSHIP— Partner, suit by, against 
other partners for damages for use and 
occupation of partnership property, 
maintainability of.j O, the owjier of u 
mill, entered into a partnership agree¬ 
ment with two other persons in respect 
of the mill business, 'Ihe mill was 
placed at the disposal of and used by 
the firm fhus constituted: ca.sh wa.s to 
bo supplied by one of tho partners and 
the protits were fo bo distributed in 
certain propoi tioiis. A suit for di.s- 
solutioii of partnership was instituted, 
nml while this was pending the Plain¬ 
tiff piirehased the right, title and in¬ 
terest of O in the mill and .subsequent¬ 
ly sued the members of tho partnership 
firm for recovery of damages for use 
and occupation of the mill. Held— 
That whether tho mill became part of 
the partnership assets by tho deed of 
paitnorship, or continued to bo the 
private property of (1, the Plaintiff's 
suit was 111 either case not mainfaiii- 
able. SYED MANIRCDDIN v. JNAN- 
ENDRA NATH BA.SU ... ...1115 


business—Suit for contri¬ 


bution by partner for money advanced 
in satisfaction of debt incurred jointly 
for partnership purposes, if lies.| Tho 
Plaintiff and the Defendants borrowed 
money for carry mg on a joint busiues.s. 
The creditor obtained a decree aguin.st 
tliem but e.xecuted it ngaiiisf tho Plain- 
tiif alone and renlised tho entire 
amount from him. The Plaintiff 
br-uigJit a suit for contribution against 
eacli of tho Defendants for tho sum 
jiayable by him in respect of tho debt. 
The liiirling was that Ihe money was 
borrowed bv tho I’lainliff and (ho De¬ 
fendants jointly and was applied for 
the partnership business, that (here had 
been no adjustment of accounts ns al¬ 
leged by the Defendants and (he Plain¬ 
tiff had not been paid the sum due 
to him. Held —That a suit Cor ronln- 
bution was obviously niaintainable. 
That see. 43 of the Contract j^ct in the 
ub.sence of a contrary inteiitjoh appear¬ 
ing from the contract betw'een the 
parties did not stand in the way of tho 
Plnintiff. LABAN S-ARDAH v. CTlOY- 
EN MALLIK ... ... ... 768 


-.—, Partnw trading with 

partnership fund on hit own account— 
Liability to account wKjh intereit—Or¬ 
der on partner to bring into Court 
partnership funds in hand ptnding en* 

g uiry as to accounts—Discretion of 
fiurt as to amount when may be ques¬ 
tioned on appeal.] It is well settled 
in certain rases, when on tho dis- 
flitiunon of a lirm one of the partnera 
retains assets of the firm in his hknds 
without any settlement of accounts and 
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PARTNERSHIP— contd. , 

applies them in continuing the busi¬ 
ness tor his benefit, he ii|iy be ordered 
to aeconnt for these assetsiwith ipterest 
t}}ereou, and this apart from fraud or 
misconduct in the natin’o of fraud. 

^ Where pending inquiry into partnership 
accounts, the Trial Judge ordered a 
party to deposit a certain sum in Court 
as being partnership funds alleged to 
be ill his hands, and on appeal it was 
urged that the amount was excessive: 
Held —That the amount ordered to bo 
brought jnto Court was a matter of dis¬ 
cretion, and that discretion did not ap¬ 
pear in this instance to have been exer¬ 
cised on any wrong principle. AHMED 
MCSAJl KALEJl v. HAiSHtM EBKA- 
HLM .SALEJI (P. C.) ... ... 441) 

-^ debt, debt incurred by in¬ 
dividual partner for partnership pur¬ 
poses, when—Bills drawn and discount¬ 
ed by each partner separately, accepted 
by third party—Latter’s rignt to hold 
both partners responsible on each bill.] 
Where two persons entort'd into a iiart- 
noi'ship for doing husiucss m brown 
sugar to bo shipped Iroin Mauritius to 
Hongkong, but iii order to keep tlib 
partnership a secret from a rival -hipper, 
at Muiiricus, made urraiigeineiif .s for 
the shipping and coiisiguatioii in .sepa- 
I'lte names, half in the name of oiio 
] artuer and half in that oi the other, 

1 lid lor their purehases drew biil.s 
separately iii their respective names on 
I be I’laintill wlio oi\e<l neitliei' of them 
any money but aeeepled them witli full 
knowledge of the terms and e<uidi(ions 
of the partnership agreement, but subse- 
quenlly when I ho bills fell due, one of 
the partners (K) met the bills drawn 
by him. but (ho other partner (K) did 
not, and then beeaino itisoheiil where¬ 
upon the I’laintifi us ueceptor met them 
and then sued both partners on the 
smile I Held—That the immey adv.uieed 
on each ol tliese bills was on account, and 
for the credit of tin* partnership and 
the I’luintiff was entitled to a decree 
against both partners. Where goods ^iro 
purchased or mouev raiseil for a joint 
adventure and the donliiig though osteii- 
bibly by an individual is truly and sub¬ 
stantially a dealing of the joint adven¬ 
ture, the adventurers aro liable as part¬ 
ners. Hut there is no such respon¬ 
sibility for goods, etc., purchased on 
the credit 9t an individual lulM'iiturer 
previou.sly to the contract though after¬ 
wards bruuglit into stock as his contri¬ 
bution. The criterion to be applied to 
the particular facts of each case in or¬ 
der to se* whether the transaction is or 
is not a parfnorslrip transaction, ns 
stated in Gouthwaite v. Oqckworth, Ti 
J'last 421 (1810), approved. When a 

‘drawer discoiiiiVi arf acceptance which is 
given at a time when the acceptor owes 
no money to tire drawer the drawer 
avails himself of the acci^tor's credit, , 
KAUMALI AHDl'ELA AT.LARAKU IA 
V, VORA K'AEIMJT (P. C.) ... 337 

——-, ditsolution of—Partition,* 

luit for—Disputg at to whether, a mort- * 
gage bound one or bhth partnori—Com-* > 


I^ARTNERSHIP-concld. 

promise admitting debt to be in part •' 
• payable by each—duit by mortgagee de- 
oeeed against one partner oniy—Other 
partner,if relieved from paying his ad¬ 
mitted share of debt—Payment of whole 
debt by other partner—Contribution.] 
Following on a dissolution of partuei- 
a ship bet ween L and D. Jv sued if lor 
partition, and ono of the questions in 
dispute was whether a mortgage of the 
parlnor.ship property by li iii labour of 
Ar was jiayabJe by 11 alone or by both 
partners equally. A decree wa.s passed 
on compromise by which L undertook 
to pay Ks. s,20() to the mortgagee and U 
that he .should free E’s portion of the 
pripeity iron) the mortgage. L paid 
only Ki-j. 200 to N. who thereafter to en¬ 
force his mortgage brought a .suit in 
which it was eventually decided that 
the moitgage bound only H’s share, and 
N was paid oil by sale of B’s share, ll's 
representatives then sued L for 

Ks. 8,000. Held—That by the compro¬ 
mise L admitted that the debt due to 
N was a partnership debt whereof Ij was 
liable to pay Ks 8.200, and from that 
moment Ks 8,200 became a debt due by 
L to N for the purpose of adjustment 
between the ex-jiartners. and it was 

not open to I,'s represeiilulives to get out 
of the compromise l).\ which E was 
liound. b.\ s.iynig that if .N’s suit bad 
been I lien decided, L would have found 
himseli tree of the liability without en¬ 
tering iiilo Hie nnderlakiiig to pay 
Ks. 8.200 H having had to pay wh.it L 
sltoiild liave. to make good the terms of 
tile ioiiipioiuise I. was bound to pay it 
to 15. SETll K.AMJ.AL v. NAKSING- 
DAS (P. C.) ... ... ••• 193 

-- J’artnor's liability in 

respect ot jiartnership ilelits and obliga¬ 
tions prior to becoinuig partner. See 

Tr.idc Mark , ... ... ... 1 

..- —. Execution of decree 

against firm See Civil I’rocedure Code, 

s 47 .1008 

I’AKTY. ni l ess-iry. m nnntgnge suit See 
Civil I’rocedure Code, s. 11 ... ... 942 

———, jiersoii not, when bound by pro- 
eeedings See Probate and Administra¬ 
tion Act, s. ,')0 ... ■.. 882 

PERM.VNENCY, presumption of, when 
arises. See lleiigal Tenancy Act. s. .50 

(2) . . ... 117 

PEKM.ANEXT GK.ANT, " Kaiiui," 

,* “ Stliayec.” if means. See Bengal Ten¬ 
ancy Act, s. 4 ... ... ...1129 

PEKSONA, change of. effect of. when case 
one of misdescription only—Sanction to 
grant lease to company described as v^- 
incorporateil — I^ense to company describ¬ 
ed as incorporated. See Cliotn Nngpur 
Encumbered Estate.s Act. s. f7 585 

PLAINT not .signed and verified, if 
ground for disniis.sal of suit. See I’ub- 
lic Deraniid.s Recovery Act, s. 9 (2) ...11.59^ 

PLE.ADER AND CLIENT -Relationship if# 
^cen.se.s on passing of judgment, wdien 
the time of appealing tins not expired. * 
Set Purdanas bm Lady ... 162 
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‘LEADINGS—Issues not expressly fram¬ 
ed, when and when should not be 
determined.) AViherr (he partie.s hnvo 
gone to trial, knowing what the ivftl 
qnoshon )K*twoeti thoin wa-i. She evi¬ 
dence har- been aildiieed and diseii'-ed 
and the Gonrt has decided the point as 
if there was an issue framed on il, the 
decision will not bo set aside in appeal ' 
bimplv on the ground (hut no issue 
WHS ^ttinied on the jioint. Where the 
failure to frame th(> issue has led to an 
unfair trial or iiiiscarnage of juslii^', 
the case iiill h? remanded for retrial. 
SYED AIOlIilDDIN v. f'lHTIIl 
rilA.VD LAI. CHOrDlirilA^ ...ll.VJ 

• f 

- , mistake in— Aniendiuent See 

Evidence Act. s. ;) 2 , prov. ^ ...713 

-—. Plauitin' claiming ulterna- 

iiative reliefs obtaiuing a dei ree—Eight 
of appeal. See (.‘ml I’locedure ('ode, 

Or. 41. r. ;t;i . . ... ... 102 

-- j Change of case—Suit by 

Hindu reversionary heir to recover from 
person, alleged to be not deceased 
owner’s legal widow, dismissed for 
failure to prove relationship—Aliena¬ 
tion by widow—Subsequent suit b^ re¬ 
moter reversioner against alienee on 
same allegations—Maintainability—Suit 
if may be allowed to be converted into 
a suit for declaring alienation without 
necessity—Remoter reversioner’s right to 
bring such suit.) Several iici-.iin'. alleg¬ 
ing to be hell' Ilf a llindii, S. (one of 
them belli" Al), sued In recover S’s pro¬ 
pel ti iroin 1. who hail taken posses¬ 
sion ot it as his widow, ileiiyiiig that 
•she was S’s legal widow 'J'lie suit na-> 
ilismi.s-ed on .iccount of I’lnintitfs’ 
failure to iirodiiee a pr ijit r peiiigiee 
showing that they were in the degree of 
relationship uhieh would entitle them 
t.> ‘5ucceed. I then aUeiiated (he pio- 
perly. 'the ])res"iit i’lamtitf brought 
this siiir to reiover (he jiioperty from 
the tr.ansfeiee as heir of S and like A! 
itemed tliat 1 was the real widow of S. 

The J’laiiiti/l being liowever in rela¬ 
tionship one deglee more remote from 
S than Al, the High t'l.iirt dismissed 
the suit en the groiini! that AI would 
cut him out. On appeal to the Jiidi- 
eiul (’iiiniiuttef j( was jii eliect eon- 
ceded that, 1 was (he real widow, but 
the alienation lo the Defendant was al- 
taeked a- being in e.xeess of her autlmi- 
ity and inoperative bocoiid her life and , 
a declaration was sought to that elbet • 
Held—^Tliat (lie relief sought for mild 
not be spelt out of the pleadings .it 
all Thai the Plaintilf was not the pre- 
s^impfi\e l•evers•iona^y heir and M w hti 
apiieared to he such heir had not pre¬ 
cluded hi'ii'clt from suing by his 
lailure in the pre-unns suit, inasmuch 
as the conveyance which was challeng¬ 
ed had not come into existenee at the 
time of that siut. Rani Anund Koer 
V. The Court of Wards, f,. If. 8 f A. 

14 23 (IhSJ', referred to. .fHANDf v. 

•TAIiTK ,^P. C.) ... .. ... 197 

-, Change ot case—Suit 

hatchitta—Suit on account stated— 


Paffe 

PLEA DINGS-concld. 

Alteration of suit on account stated 
to suit on I account stated in pre¬ 
vious • year * when account stated 
found to be( forgery.] The Plaintirfa 
sued to recover tho principal and in¬ 
terest duo on a certain hatch itta. The 
Pliiiiitifl.s alleged that they were the 
proprietors of a joint bank, that the 
lather of tho Defendants u.sed to borrow 
money on hatch ittas from their bank, 
that occunnts were adjusted up to 1308 
and the father of tho Uefendaiits 
signed tho hatchitta for 1308 en which 
the suit wa.s hi ought. The lower Court 
found this hstchitta to be a forgery, 
but ga\e the I’lniiititls a decree on the 
hatchitta for 1.307. Held—That tho suit 
being on an account stated and not on 
an open account and tho account 
st.Ttcd. .sued on. being found to ho a 
forgery, (he suit could not be altered 
to one on mi nccoiint stated in a previ¬ 
ous year. In any case it ought not to 
have been done with retrospective 
effect, nil \llfO PllOSAD v. GOJA- 
DiiMt pi{(.>;=;AD SAHi: ... .70 

POSSESSION—Ancient document iji'pphhip 

mg e.veici.se ot right to prop.j,,^ ^4, 

sideration ot. us picsiimiitive el _ 

•posse.ssiou. See J’litui ,i--|part of 

---. doctrine of. follow (deed of 

application of, where I’laint'f be the 
jirove po.-sessioii al a particula tlaintitl’s 
time. See I’ntni ... ...aaintaiu- 

POST AI.VUK, evideiitiarv value''’ 

Notice .. ... ■ 


POWER OF ATTORNEY, scopo^ contrl- 
I’lirdanasliiii J.ady ... .. advanced 

PK.IC'I'M'E. loiig-siaiiding. allowied jointly 
- .Appeal, it may be taken aw lies.] The 
plication of sjatiiter.i enact' borrowed 
-Act '.Mad ) Vlll of ISli.'i .. business. 

--—. .Attachment or nioiiev'P 

O fhticat.s of Ac,,,«n(aiit-(Jel»« ^ 
Hegistiar, Original Side, reciui?„/’’l t,-iT 
application. See Civil l^'‘»ceilu^'JjJ;J[ 

” ■" the RUin 

PI’.E-FAlPTlo.\. customary or conP® debt, 
right of—History of origin om’V 
—Proof —Wujib-ul-ai'zes, itateme*^*^ 
pnin.'i facie evidence of rlied for 
Statements, value of, uns-iie'^*' 
by evidence of instances in wht« ’*'* 
tom enforced-^Custom not conti- PI*^'"* 
law—Recent origin of ciistom—‘‘H** 

tion, perfect, of mahal subject ' conln- 
tom—Co-sharer in one separated 
if may pre-empt property Hi anc''“ 
Question of construction of wnj'PP®.^’'' 
aiz one of intention.) Pre-empt ip the 
village commuiiilips in IlritiHh 

bail its origin in the Muhoinedan AlGi- 
O' to pre-emption, and was nppan 
nnknown in India,(.before the tiiin 
the Moghul RiilcrH. the course** 

time, cu-.toins of pre-eijption gprew nir_o-. 
were ndoptei) among village comm 
ties. Jn some cases, the .sharers 
village adopted or followed the rule" 

_tlie Maliomedan I^aw of pre-empt 
and ill such cases tho cu.stoin of 
village •foltowK the rules of the js. 

•medan f-aw of pre-emption. In 

• hhnds 

.8 and 


768 
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PRK-EMPTION— contd. , 

caso8, where a custom of pre-emption 
exists, each village community li^s a 
custom of pre-eilption which varies from 
the Mahomedan^ i^aw of pre-tfmptiin and 
is peculiar to the village iu its provi¬ 
sions and its incidents. A custom of 
pre-emption was ilouljtless, in all case.s, 
the result of agreement amongst the 
shareholders of tho particular vinage, 
and may have been adopted in modern 
times and in villages which were first 
constituted in modern times. Right of^ 
pre-emption has in some provinces been 
given by .\cts of the Indian Legislature. 
Rights of pre-emption have also been 
created by contract between tlie sharers 
in a village. Put in all cases the object 
is as fur as i.s possible to prevent stran¬ 
gers to a village from becoming sharers 
in the village. Rights of pre-emption 
\vh''-ii they exist are valuable rights, and 
when they depend upon a custom or 
upon a contract, the custom or the 
contract, as tho caso may be, must, if 
disputed, be proved. Held —That in the 
wazib-ul-arzes of 18(>3 and 1870, which 
were the only evnlenee to proi’e the 
existence of an alleged custom of pre¬ 
emption, was set out what the sharers 
had in those years agreed tojio the cus¬ 
tom of pre-emptlou in the inaiiza. In 
agreeing as to the custom of pre-emp¬ 
tion' which should be inserted in the 
wajib-ul-arzes, the sharers were not 
trying to e.stablish any rule of inherit¬ 
ance in the iiiaii/.n jnt oiisistcnt wnth the 
MahoiTicdan or the Hindu Law of iu- 
hei’Kancu and tho stutcinciits in the 
wajib-ul-arzes as to riglits of pre-emp¬ 
tion arc reliable evidciK'e of a custom 
of pre-emption. The eMilfiice_ as to tho 
custom all'ordcd by the wajib-ul-arzes 
inav bo rebut toil by other evidence. Put 
to liold that a wajib-ul-arz i.s not by it- 
«(*lt goofl prim& facie e\ idonco of tho 
cii.sloin of pre-emption slated in it and 
reipiires to lie col roborateil by evideiico 
of instances in which (he custom has 
been enforced wouhl bo Lo increase the 
costs of litigation in pre-emption cases, 
and in many cases might practically de¬ 
prive a sharer of his ’rights. Whore 
there has been perfect partition of a 
mauza subject to a custom of pre-emn- 
tioii, a sharer in one of the new mahals 
cannot claim to pre-empt property in 
another of tliose mahals in which he i.s 
not n sharer unless he shows either on 
•the construction of the wajib-ul-arzes or 
by other evidence, that the custom >ur- 
-vivcd the partition so as to give siaTh a 
right. Whore a fresh wajib-ul-arz has 
not been prepared at partition, it does 
not follow' as a matter of law or prin¬ 
ciple that the custom or contract in 
force before partition is no longer to 
have effect or operation. The question 
miut (tefJhnd upon the circumstances of 
eaA case and the inferences which may 
legitftnately be drawn from the evidence. 
Held —That ni* inference could be drawn 
from the wajib-ul-arzes and thiPoircum- 
atanees of the present case that it was 
intended that in case of a perfect parti¬ 
tion of the parent mauza, a sharer in one 
inahal qjiould havts a right iff pre-emp-^ 
tion in another mahal in \7hiVlrhe wae 


PRE-EMPTION—concld. 

not a sharer. K UN WAE DIGAMBXit 
SINGH V. KUNWAK AHMAD SAYEED 
KHAN (P. C.) ... ... ... 393 

JPRELIMINARY DKCllJOE, validity of, if 
may bo questioned on appeal against 
final (jperee. See ('ivil Procedure Code, 

B. 97 ... ... ^ ... t ... 449 

. See Civil Pro¬ 
cedure Code, s. 2 

--in mortgage 

suit, ajipeal against—Eiiial decree passed 
pending appeal if bar to hearing of ap¬ 
peal. See Alortgoge ... • ...1132 

PRESIDENCY SAIALL CAUSE COURTS 
ACT (XV of 1882), s. 22. ijee Costs*... 880 

PRESUMPTION in favour of rcgulanly of 
official acts il arises when proceedings 
shewn to be earned on carelessly and iii 
a slovenly manner. See I'ublic Demands 
Recovery Act, s. 9 (2) ... '...1159 

PRINCIPAL AND AGENT-Dcath of*prin¬ 
cipal—Agent eoJitiiiuing in service of 
hcii—t)ld agency if .subsists. See Liini- 
tatiou Act, Sch. I, Art. 89 ... ...1070 

-- Contract 

through agent or person held out as such 
—.\gciil not raring to acquaint liinisclf 
with terms printed oil ticket—Principal 
if bound by terms. See Railway Com¬ 
pany ... ... ... ' ... 905 

-^ Urokcr when 

agent. See llioker ... . . ... 623 

- ----, Liability of 

manager to account—Costs against 
jiKiiiagcr for default or ilishone.st con¬ 
duct 111 accounting. See t.'osts ...^880 

--- . Obligation of 

agent not only to submit accountif but 
to explain account papers.) The obli- 
g.itioii ot all agent towards his prin¬ 
cipal doe- not terminate merely by siib- 
mis-niM tif account papers, lie is 
bound to explain those papers and if 
on accounts taken it is loiind that he 
has III his hands money which belongs 
to his princiiial he is bound to pay 
Hint sum. ALADI? USUD.AN SEN v. 
RAKfl AL <’H WDRV l)AKH\SAK ...J070 

-- - . Suit by prin¬ 
cipal against agent for rer'overy of sums 
to he tonnd ilno ujioii adjustment of 
account- by sale of hypothecated im¬ 
moveable properties f,imitation. See 
Limitation \c(. Sch. 1, Art. 132 ...1070 

------ Lease by agent 

—Apparent authority—Ratification- 
Knowledge of principal if necessary for 
ratification. I Ever.v act done by an 
agent in the eoiirso of .hi" employment 
of his principal and within 
the apparent .scope of hi.s authority 
hinds the principal, unless the agent is 
in fact unauthorised to do tho parti¬ 
cular act and the person dealing with 
him has notice that in doing so he 
e.vceeding his authority. Tho^ grantees 
in this case w'pre enlitled to presume 
that the agent who hod* admittedly 
autlterity to grant reclamation leases 
had acted with regnlaril.v anil within 
the scope of his antlgirity. W’bere 
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PRINCIPAL AND AGENT-concld. 

r&tiiicatiua is fstabli^hcd iis to ii part, 
it operittcs as coii^naatioii of th 
whoJo of that particular transaction liy 
the aijent. Hctorc the principal can ho 
held hound hy ratification, he must ho 
proved to have had tall knowledge or 
at any rate means of knowledi'O of all 
the •essential Jncts of the tiaiisaction 
into which his aj;cnt li.id entered on 
his hehalf. KATyAYAM GEIU v. 
PORT CANMN^i VM) LAND IM- 
PlttfVEMENT CO ... 5f> 

PRIVY ('(.ILNClli, leave to appeal to, if 
can be given in respect of order of High 
Court under sec. 10 of the Letters 
Patent.] Aji Older made in a pioceed- 
ing under set. Ill of thi' Letters Patent 
is not govei iieii hy sec. dll of the Letters 
Patent and no leine to appeal tci the 
I’rivy Council against that order c.iii 
he granted hv the High Courl. IN THE 
MATTER (IE AN ATTORNEY ... "lOS 

PROD VTL or letters of administration, 
revocation of—Effect on alienation under 
revoked grant—Void or voidable grant— 
Mortgage to pay off debt due by estate, 
if subsists after revocation.] A piii- 
chasci of proiierlv sold under a grant 
ol prohate or letleis ot adminisli-.ition, 
.suhsetpiCTitlv revoked, in order to dis¬ 
charge a debt whndi the truu c.veiutor 
or administrator was coinpellahle to pay 
ac((Uires an mdcfeasihle title. There has 
been a divergence oi judicial opinion on 
the rtnestion ef the ctlect ot icvocalioli 
itf a iirohatc or letters of adlninistial ion. 
tlie cIVert being inadc to depend upon 
whether the grant was v'oid or voidable 
t .A view mole I ai out a hie to the rights 
of a btfhi fide transteree tin- v.ilue with¬ 
out ,not ice liiis lieen laLeli in iccenl 
decisions where grants have been treat¬ 
ed as ojieralive until revoked even when 
obtained by fraud and by suppression of 
lh‘> fact that the deeeascd had ls‘ft a 
Will Debendra Nath Outt v Ad¬ 
ministration-General of Bengal, L I! :15 
f \. lOtt- s. c. 1. L K Cal. tC).-). 12 C. 

W N. 8li2 (Itldrf) roterrcil to. Where a 
co-proprietor of tnc e.vccntor having 
si,tis|ied the entiie (iovernment noonue 
obtained a di'cree for contribiil ion 
again.st him, and in execution thereof 
a proiK*rly belonging to the eslale wa- 
sold at an irindixpiatf* prne, and mean¬ 
while the probale having lieen revoked, 
.idrniiiistrators appointed in his place 
with the Court’s samtion mortgaged 
Hip property to procure iiionev’ which 
llicv applied HI selting aside the sale 
under sec, 31ll V ol the Civil Piocfdure 
Colic of 1sS2, and stibseoiicnfIv on ap¬ 
peal Jiy the exi-ei.tor (he latter was 
restored to office ancl ilie Icltcrs of ad¬ 
ministration *wpi'c camelled Held— 
thal the niortgagp held good. .s.\ll,.\.f\ 
PUOSAD Cff ATTER-fEE v. JADir 

XNATTI HOSE ... . SKI 

- . See Will. 

PRoTwITE AM) ADMLMSTR.tTTON ACT 
iV of IhSl)—IsaTii||» oitafious, object of 
- -Citation ftn infant, cffpct of-Com- 
iiptencT of infant for revoking iiroTjatc. 

See Wifl 747 


CIVIL OAStS. 

. i 

PRO. ANH),ADlirrN]STRATION ACT~contar 

-!-, 34 

—W/ongful alienationi of deceased s 
estate, apprehended b^ caveator—tem¬ 
porary injifnctio/l, application for, if lies 
—Civil Procedure Code fAct V of 1908), 

Or. 39, rr. 1, 7—Administrator pendente 
litc, appointment .of, proper course—In¬ 
junction when may be granted—English 
practice.) A probate procet'diiig is not a 
.suit in which there is property m di.spiite 
as contempleted by r. 1 of Or. 31 of the 
^ Civ il I’roceiliire (aide, as the only 
* question in conlroversy in such a pro- . 
eeediiig is that of representation of the 
estate ol the deceased and no questniii 
ot title (hereto, i.e., the title of the 
deceased oi of the coullieting titles 
alleged bv the parlies to the proceed¬ 
ing can be inveshgntcd by the Court. 

Hut the Court ol probate is not there¬ 
fore incnnipeteiil to grant a temporary 
injumtioii in aiiv circiimstaiicesi. 'J’he 
pi Opel procedure to follow in cases of 
this description is for the aggrieved 
parly to apply to the Court for (he 
appointmerif of an admiiiistrafor pen¬ 
dente life. When such an applicafioii 
has been made, the Cmiit may, in case 
of necessity, grant a lenijviraiy injunc¬ 
tion either, in e.vcn isc of its iiihercnt 
power or uiidei r 7 of Or. .‘til of (he 
Civil f’loccdurc Code English practn-e 
lefei'red to aliil contrasted. NIROD 
IMRYNI DEHT v. CHVMATKARINT 
DEHT .. ... 205 

-- - s 50 

— Revocation, application for—Ques¬ 
tion of genuineness of Will if 
arises—Just cause—Fraudulent con¬ 
cealment from Court by person cited 
of transfer of his interests—Assignee 
not cited in consequence—Assignee if 
may apply for revocation, when assign¬ 
ment subsequent to testator’s death.] 

No (|iic>lioii <,l tln' gcnuiiicm-^s of the 
Will .ii'i-.cs for I ori'idciatioii (ill (ho 
t'liuit iiii- decided that the probate niii'-t 
be rcuii.i-d on one i.r more of (he grounds 
s|ctificfi III -cc Vi ot the I’roh.itc and 
\(linnii'ti*atloiji All The only matter 
loi loiisidcration upon an applnatioii 
lor revocation of jiiidjatc is whether tlie 
apidioiint- have made nut a just cause 
tor revociilion The application could 
tiol he thrown out at tins stage on the 
ground thal the evideneef iiddnced liv 
tlie applicant vva'- not siitiicieiit to Ihrow^ 
dfiiibt upon the gciiuiiicncs'. of fhi' Will. 

A pcr-oii mtcrc'-ted by assigiiineiif in 
tile fsi.ite (if the deceased may. where a»' 
Will ha- been set up and jirovcxl at 
v-.iiiarne with his interests, apidy for re- 
voratieTi ot Hie probate of the Will so 
.‘H't up He nc-ed not sliovv llmf he had 
an interest in tlie estate of the deceased 
at the time of his deatli. Au iiitereBf 
incpiired siibse(|iient]v by purchase (W a 
part of the estate is suffieieiit. Whero 
A, having applied for jirobafe of a 
Will, ci^ised citation to ne issued on D 
his father who but for the Will would 
iiihent a porMoii of the estate, but tho 
notice was served on H a week after B 
Jiad assigned liis iyteresls to C. ^.but 
neithei ,B,ngr A, who presuinakly knew 
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l‘KO. AND ADMJJ|ISTRATION ACT-^contd. 
of the transfer lijy D, afjroug^t (he fact • 
of the assigniri^it to tho Court’ij notice, 
and prolnito was granted widiout the as¬ 
signee’s getting any notice of tho pro¬ 
ceedings, Held —That ’the proceeding if 
not defective in .siihstanco was bad*be¬ 
cause tho grant was obtained fraudu¬ 
lently by making a false suggestion or 
by concealing from (ho Court sornetliing 
material to the case. >K1I A DAYlNl 
• DASSl V. KAKNADllAlt MANDAL ...1108 

62, 69—Hindu reversioner if to be special¬ 
ly cited in probate proceeding—Wher* 
Court misled by wrong information re¬ 
frained from issuing special citation, pro¬ 
ceeding defective in substance—Person 
not party, when bound—Full knowledge 
of proceeding and capacity to intervene 
to be proved—Onus ot proof. | A it hough 
a ll•^^■tsioIl(•r under the Hindu t.aw has 
110 present alienable iideiesl iii (he pro¬ 
perly left by (he deceased, he is siib- 
stniilially interested iii 1 lie protccdion 
or devolution of (lie eslate and <is such is 
entitled to ajipe.ir and be lieaid in ii pro¬ 
bate pioeeeding. Mtbough omission in 
ail applieation under s(.r tj^ of the pro¬ 
bate and Ailniitiistral ion Act to set out. 
the names and lesidenee- ot the laniilv 
or other relatives o) the deeeased may 
not ulTeet t]ii> luliditv of (lie jirooeeil- 
liig, where (he ap|ihcaiit makes an in¬ 
correct stalcnieiit on tlu'se points and 
the Court being misled tlierehv does not 
•lirect the issue of special citation in 
the exercise of its discretion under sec 
60, the proceeding to obtain probate is 
defective in snbsiaiice nit Inn the mean¬ 
ing of t|u‘ III si elaiise o( the l'/\p]ami- 
tloii to sec. .'iO of the Act. The rule 
that a person is bound by probate pro¬ 
ceedings to nliicb be is no parly and of 
wliii'li he has receuc'd no notice from 
Conrt depends upon proijf of his full 
knowledge of the jiroceeding and his 
capacity to make hini'elf a jiarty: and 
the burden c f i>rnof is on (he person 
who alleges it 11 is not’iieeessary for 
the party who applies for revocation to 
prove not only (hat no siiccial citation 
was served on him but al-o (hat he had 
no knowledge of the proceedings, 
Premchand Das v. Surendra Nath Saha, 

!> C. W. N. lOi) tlWJt. followed. 
SIfTYAMA ClIAKtX DAISY \ v. I'KA- 
Fl’LLA SCNDAHl Di rTV ....882 

- --, s. 152. 

See H. 50 882 

I----. s. 90 

—Sanction of Court obtained in res-* 
pect of principal, but not of interest— 
Stipulation,, as to interest if binding 
-I’oetdic^u’interest. I See. 5)0 of llio Pro¬ 
bate ^id Administration .\et which 
authoiTse.s an administrator to grant a 
mortgage of imAioveabln propert.j^ vest- 
wl in iiim only with the previous per- 
mis.sion of (he Probate (’ourt implies 
that sanction of the Court •should be 
taken of all tho essential elements of 
the nfortgago trani-acAion iiie^iif|iiuT the 
provision for payment of interest. 
Where the principal* amount only was 
mentioned in the application for satic- 


rilO. AND ADMIN’ISTRATION ACT-coSd! 

turn, but m the mortgage actually oxo- 
• cuted the admiiii.strators .stipulated to 
pay compound interest at .“lO per cent, 
per annum with half-yearly rests, the 
t’ourt reduced it to simple jnlere*?! at 
9 per ceftt. per annum, and it w'as direct¬ 
ed that, tho interest .should be added to 
the mortgage money ^.s was done m 
Chajmal v. Brij Bhukan, L. It. 22 1. .A. 

199; s.c. 1. D. It. 17 All. 511 (1895). 
SAIhAJA PRD.SAD (.'ilATTKllJPR v. 
JADi; NATH DOSD ... 240 

PROFKSSIt)N AL AHSPON DI'CT- Diseif4i- 

nai.v jurisdiction of High f'oiiit over 
altormy. See .Attorney . . ... ,593 

" Pli’tI.SI'.iJt 'IKJX,” what it means and 
when commences. See Alalicuius Ptose- 
•-’uDon ... ... ... .K. 935 

PROVINCIAL INSOLVLNCY ACT,'*(III 
of 190/), s. 34—Attachment before 

judgment—Plaintiff obtaining decree if 
acquires lien on money deposited to have 
attachment withdrawn—Defendant ad¬ 
judicated insolvent before money could 
be realised in execution of decree—Re¬ 
ceiver in insolvency il may claim money 
deposited j Where Dcfeiidaiit's iiiopcrties 
were allnelied before judgiiieitl in Plain¬ 
tiff's suit, but the t.'uurt directed the 
attached proiierties to be released from 
attachment oii tlic Defendant’s jiayiiig 
Rs .50(1 as cash si'cunty; ami after tho 
same was paid and the properties releas¬ 
ed, the Defendant was adjudged an in- 
s ilveiit under .Alt HI of 1907, but not be- 
feie (hi' Plainlitl's -uit was decreed. » 
Held —That the Plaintiff acquired no 

lien or charge upon the money deposited 
ns seeurit.v for getting (he attachment 
before judgment withdrawn, and the Ite- 
ceiver in iiisolveiic.v was entitled ' have 
the njone.v paid r<i him. Tho money 
not having been realised in exei'Ution of 
a deiTee prior to (he mljiidication order, 
see 31 ot .Act 111 of 1907 did not apply. 
PROAfOTIIA NVni CIlAKRAV.VRtr 
v. MOIIIM .MOHAN .sJF.N ... ...1200 

---- s. ;6 

—Mortgage if made in good faith— 
Onus.) Ciider sec. 36 of the Pro- 
viiieial In.solvency .Act. the onus of 

proving (hat a mortgage o,\ecuted b.y fin 
insolvent within two years before his ad¬ 
judication as such was made in. good 
faith and is therefore binding on the 
Reeeiv'*'r is on the mortgagee. NIL- 
MHNl CHAIDlirKI v. BASANTA 
KVAfAR DAN1:R.J1 ... ... 865 

-----, ,^ 37 . 

sub-secs. (1) and (2)—Fra^^ulent pre¬ 
ference, how determined—Debtor's in¬ 
tention and motive material—Pre¬ 
ference due entirely to pressure 
from creditor if fraudulent—Creditor if , 
may plead good faith—Onus.] (.'nder 
sec, .17 of the Proiincial Insolvency Act,* 
good faith on the part of the c,reditot* 
affords him no protection vyhere the in¬ 
tention of tho debtor to give him pro- 
foronce is e.stablishctl, although spb-sec. 

(3) of tho s«>ctiou protects a person Vho 
in good faith and for vali»nbIo consi¬ 
deration has acquired title through qf 
under a creditor of the insolvent. " Prt>-* « 
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PKOVJNCIAL JJSSOLVKNCY ACT-concld. 
fprenco" impliei? lui act of free will, 
and them can be no “ prelerenco ” r 
where the act I's (he result ot iiressure 
brought to bear on the debtor by the 
crcaitor, though tliere would be fraudu¬ 
lent preference where, notwitlistandnig 
that the payment ui disposition might 
never have beeiin made hut tor tlie im¬ 
portunity of the ireddor. it is also a 
tact that the paynieiit never would 
have been made )nit for the desire to 
prefer. The iiresuuiption of fraudulent 
iKtcntiuii may be repelled, if it i.s ap- 
paront thftl the debtor acted in fiilhl- 
nieilt of a prior agieeiueiit, bid it will 
not suftico to prove (hat the deblor was 
niotHKl b.v a ins're sense of honour or a 
^ense of duty or ol moral obligation or 
tnat he acted from motives of kitulness 
or ^ntitud'". 'I’lie iidention of the deb¬ 
tor IS the paraiiiount consideration and 
if the transaction tan be properly re¬ 
ferred to some other motive tliaii that 
of giving the particular eredilor a pre¬ 
ference over the others, the payuieid is 
not fraudulent. In the deterniiuatiou ot 
the question whether a person is able 
or unable to pay his debts as Ihi-.v be¬ 
come due from his own nioncv. the fact 
that he has nicney locked up which at 
a later period may be availatik* for the 
payment of Ins debts is iniinatenal. 
Where an art is iiiipeached as a traiidn- 
lent preference, the onus of ]iroof lies 
on the Iteceiver, even if the debtor was 
insolvent at the time of the payment 

• and knew himself to be so, though in 
such a case the onus may shift. NRT- 
PI)NDKA -NA'III SAlir v. ASHl'TOSll 
GHOSH ... ••• - ••• 157 

S. 46 


—Leave to appeal refused by Dis¬ 
trict Judge—Concurrent jurisdiction 

of High Court to grant leave— 
Order to Di»trict Judge if to be set 
aside before grant of leave—Practice- 
Civil Procedure Code (Act V of 1908), 

Or. 41, r. 11, hearing under, if necessary, 
after leave granted. | 'J'he High Court 
having eoncurrent, jiinsdietiori, with the 
district Judge, to grant leave to appeal 
from an order under the Insolvency Act. 
can do .so, when such leave has been re¬ 
fused by the Jtistnct Jmlgo. Where 
such leave is giaiited, there is no neces¬ 
sity for a further hetiniig under Or. U, 
r. II, of (he Civil 1’roeedi.re Code. 
MVHHC SIT>\\ PAl.. V. PAlfB.VTl 
SUNDAUl TJASYA ... TOO 

PKOVKCC'fAL smai.Ij c.-m sl (;oi;ut.s 
ACT, (IX cOf 1887), Sch. II, cl, (8)— 
Grant of forest rights-Suit for rent by 

g rantor if may be entertained by Small 
ause Court—*' Rent,” what is—Bengal 
Tenancy Act (VII of 1885), secs, 144, 193.’ 

A giant under which tli*' grantee be- 
k comes entitled to cut and remove during 
a specified period trees which might dur¬ 
ing that ueribidittaui a jirescrib'-d size 
(whether it ciwes an interest m land 
or not) is a grant rif forest rights'within 
the'inenning of see. 193 of the Heiigal 
Tenancy Act. The transaction cannot 
be regarded as i. .sale of t imber, ai^ tho 
^ consideration.ipayable for such rights is 


niO. SMAl.L CAUSK CC^LIIITS ACT-coiiiclf 
rent '.vithiti the'meanii.g ot tho term as 
used 111 el. (8) of Sch. St of the Frovin- 
cial Small ('auso Courts Act. Such a 
Milt eaiiiiol be entertained by a Small 
Cause Court, and should be iiislituted 
uiicCer sec. 1(4 of the liengal Tenancy 
\et III the Court which would have juris¬ 
diction to entertain a suit for the po.s- 
ses.,ioii of the trees. HANUK ALI 
' I’AKIR V. AMi:i) SAUJvAU ... ... 41.'> 

- Sth. II, cl. (8) 

-'-Special authority to try rent suits un¬ 
der Small Cause Court procedure, if may 
be conferred generally on the Court.J 
Cl. 8 of Sch. Il of tho Frovincial Small 
t'aii-e (.'oiirts Act requires (hat the 
.ludge personally should have lieen in- 
veslod with authority to exeiei.se juri.s- 
diction and not that jiiri.sdietioii should 
be eoiiterred upon (lie <‘ourt. .\ uoll- 
tuatioii of the Local GoveriuueuI vesiing 
all .Muiisif', of certain places with power 
to tiy. iiiidei' the Small Cause Coiul pro- 
(edure. suits (or recovery of rent of 
liome..te.id lamU within Iheir lespectivo 
jiirisdiilions when the value did not ex¬ 
ceed Ks |it) was msiifheieiit to eoiiier on 
the olhiei's eoiieei'iied the power referred 
to in el. 8 ot .Sell. 11 of the I'rovincial 
Small Cause Courts Act. S.AFEK ALT 
.MONDAl. V. tiOL\M MOXDAL ...1236 
See also MATIIC H \ZliA v. FABAN 
HA/KA ... . . ... ...1238 

-- - Sch. II, cIs. 15, 

16—Mortgage money, unpaid balance of, 
suit by mortgagor tor recovery of, if lies 
—Small Cause Court, jurisdiction of. | A 

iiioitgagor caniiol sue for leeovery ot tlie 
luilaiiee of the amount pniiiiisiMl to be 
udvaneed but not paid lo him, and such 
a suit is not cognizable by the Court of 
Small Causes, but it is open to the niort- ' 
gagor lo .sue in the Small Cause Court 
for damages for the breach of contract 
provided the damage., (-laimed are within 
the peniniaiy jiirisdietion of the Court. 
SHMK GAI.IM v. SADAKJAN JHBI 1332 

.....—, Sch. II, cl. 28, 

suit by heirs of intestate against wrong¬ 
doer, if within. )Smls for the " whole or 
a sliare of the property of an intestate'’ 
exeliidid by Art. 28 of .Sch. II of the Pro- 
vim lal SiiiaK Cause Courts Act from 
eogni,sauce by the Small Can''e Court are 
units for the recovery of the pinperty 
o^ an intestate between rival elaiinniit's 
to the estate or against persons admiiiii- 
tering the estate. 'I’lie article does not 
apply to sqits by heirs against wrong¬ 
doers. Kapalee Bewah v. Keshram* 
Kooch, 11 W. 11. J3 'iMiiiL. Moheshur v. 
Kailash Nath, 7 C. K. 71 f188tl) and 
Chedi v.Gulab, r. L. R. 27 AJt. 622 (1905). 
followed. Girish Chunder V. eAnna 
Dossee, 17 W l(. 46 (1871),. Nobin 
(1872) and Kapalee Bewah v. Reshram 
Koocils, 11 AV. R. 93 (i86!t), referred to. 

TIKA SAHC v. CIIIUKAT SAHC . 614 

Sch. 11, cl. 41— 


Contribution, suit for—Rent decree—Exe¬ 
cution try assigne* against a Joint ten¬ 
ant—fRyment under eompultion—Suit if 
cognisable by Small Cause Court—Ben¬ 
gal Tenancy Act (VIII of 1885), s. 148 
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PBOV. SMALL CAtJSE COUBTS ACT-coikTS.* 
(hi—Contract Act (IX of 1872), MCt. 69, . 

70.J Where an assigue(*i of a rent-decree 
• having attached the mweable^of pl&in- 
tiffs were Joint tewnts of the hold¬ 
ing with the Defendants, the Plaintiffs 
satisAed the decree, and then cued the 
Defendants for contribution: Held— . 

That the suit was excluded from the 
cognisance of the Small Cause Court by 
Art. 41 of the Second SjChedule to the 
Provincial Small Cause Courts Act. 
That if it were assumed that an assignee 
of a decree for rent is precluded from 
executing it even as a decree for money, 
the decree itself was not extinguished 
and could bo executed on the assignee 
obtaining an assignment of the land¬ 
lord's interests or on bis retransferring 
the decree to the landlord. Where, 
therefore, on the assignee’s application 
for execution the t-'ourt ordered execu- 
cution to issue and the I'laiutill naid in 
the decretal amount under compulsion of 
legal process:—Haid—'J'lint the Plain¬ 
tiff was entitled to sue for contribution 
under sec. 70 as also under see. (ii) of the 
Contract Act. The benefit which the De¬ 
fendants got was that they were .ibsolv- 
od from the liability to bo inirsucd 

either by the assignee or assignor of the 

decree. If a payment made to an assig¬ 
nee of a rent-decree is accepted by him, 
the decree is .satisfied and there is 
nothing in sec. 148 (h) of the Bengal 
Tenancy Act to prevent it. l{.t.JANI 
KANTA GHOSH v. KAAIA NATH 

BOY ... ... ... ... 458 


PUBLIC DEMANDS BKCOVEBY ACT. (I 
B. C. of 1895), ss. 9 (2), 9 (3)—Certifi¬ 
cate sale, when is vitiated by irregulari- 
ities—Nullity and Irregularity, distinc¬ 
tion between—Requisition not signed— 
Certificate not in due form—Certificate 

« mechanically—Certificate Officer 
rcise discretion is issuing certifi¬ 
cate—Proof of service of notice—Entry 
in order sheet if sufficient—Presumption 
in favour of regularity of official acts if 
arises when proceedings shewn tq, have 
been carried on carelessly and in sloven¬ 
ly manner.] No hard and fa.Ht lino can bo 
drawn between a nullity and an irregu¬ 
larity and when the provision of a sta¬ 
tute has been contravened, if a question 
arises as to how for the proceedings are 
affected thereby it must bo determined 
with regard to the nature, scope and 
object or the particular provision violat¬ 
ed. An Appellato Court should not dis¬ 
miss a suit on the ground only that the 
plaint was not duly signed and vedfied, 
such it defect does not affect the merits 
of the case or the jurisdiction of the 
Court. So also proceeilings taken upon 
a certificate shiml/^ not be treated _ as 
void merely* bijcauso the requisition 
under sec, 9 (2) of tho Public Demands 
Kocovory Act was not duly signed and 
verified. But there can ne no valid sale « 
on a certificate which did not specify tho 
amount due, and otherwise diif not com¬ 
ply with the forms laid down Iw tho Act 
and which thg officer issuing the certifi, 
cate apTOared to have signra mechani-, , 
cally. The obvious intention gf sec. 9 (3) 


PUBLIC DB^ANDS BECOVEBY ACT-eopcIS! 
of the Public Demands Recovery Act is 
• that the officer shall use his discretion as 
to the issue of a certificate, determine 
whether the case is a proper one for it, 
whether the money be due or not. Btij* 
nath V. Ramgat, L. B. 23 I. A. 45: s. c. I. . 
L. B. 23 C.il. 775 (1896) and Baijtiath v. 
Ramgat, 5 C L. J. 687 (1890), followed. 

The mere entry in the oi^er-sheet of the 
certificate case that notice had ^en serv- 
, ed is no proof that service was ^ected. 
When the circumstauces of the case 
show that tho proceedings have been 
carried on in a careless or slovenly man¬ 
ner, the Court will be slow to apply the 
* maxim Omnia praesumuntur rite'st 
soleminter esse acta donee probatur in 
contrarium. SYED MOIllUDDIN v. 
PIBTincH.\ND LAL CHOWDHUEy...ll5S 
PUBLIC DOCUMENT, Goverumeut chittas 
if. See .Second Appeal ... ...lOU 

-, See Evidence Act, 

0. 35 ... ... ... ...103t 


8. 74 


See Evidence Act. 


..106£ 


PUBLIC Oi’I'TCE, appointment to, agree- 
igeiii for consideration to procure—Fail- 
uro to fulfil promise—Suit to recover 
amount paid, if lies. See Contract Act, 

8. 23 ... ... ... ... 91S 

PUBLIC POLICY, contract opposed to, as 
being indistingui.shahlo from slavery. 

See Contract ... ... ...IIM 

“PUBLIC PI KPOSE." what is—Lease by 
Government reserving power to resume 
for public purposes—Land wanted to * 
build houses for use as private residence 
by public servants—Government's deci¬ 
sion that purpose public, value of.] 
Land given in lease liy the East India 
Company wasi sought to be ro.sumed by 
Government (as successors of tho com¬ 
pany), under a clause which reserved 
power to resume it for “ public pur¬ 
poses,” for (he purpose of erecting 
dwelling hojises which they could offer 
to Government officials at adequate rents 
for their private residence. The Judges 
in India having agreed in holding that 
tho scheme wa.s a public purpose within 
tho meaning of the clan.se, the Judicial 
Committee affirmed that decision. Deci¬ 
sions which construed the words “pub¬ 
lic puposc.s” as used in a Statute of 
Elizabeth with reference to exemptions 
from rating afforded no help in constru¬ 
ing the words in tho contract. The 
phrase “ public purposes ” in the con¬ 
tract must include a purpose in which 
* the general interest of the communjly is 
concerned Government are prima lacia 

g ood juilges of what is a public purMW, 
ut not ab.solute judges. The Judicial 
Committee would bo slow to differ, when 

a es thonnighly conversant with the 
itions of Indian life have held that 
the scheme would be to the public bene-. 
fit by helping the Government to main¬ 
tain the efficiency of its servants. 
IIAMABAI FRAMJEE PETIT v. THE , 
•SECRETAEY OF .STATE FOR INDIA * 
IN COUNCIL (P. C.) ... • . • 305 

* 14 V 
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PlfJARI'S right to a share of offerings to 
Hindu teaiplel if nliennble. See Trans¬ 
fer, of I’roporty Art, s. C (a) ... 5P0 

PUKD.4NASH1N l,.M)Y, oho cannot*bo ap- 
prochod by serving jieon, service of 
summons on. See Civil Procedure Code, 

Or. 3i rr. 17. 1!) ... ... ...12:n 

- . ex parte decree 

ngniiist,^ setting aside of—I’nrebnttetl 
stateineiit on oath as to absence of know¬ 
ledge ol suit. See Cii il I’roci'dnro Code; 

Or. . 1 , rr. 17. Ill ' . . ... ..iL’.’tl 

-- illiterate, docu¬ 
ment executed by and drawn up under 
Mr instruction—Document it to be ex- • 
plained—Presumption of knowledge—Re¬ 
gistration—Power-of-attorney, scope of.J 
\Vhere a purdanashin lady took a loan 
from another purdanashin lady on a 
mortgage security, had the deed drawn 
up by her own incu under her own in- 
siructioii and then got it registered 
through her niuktear and hu.sband autho¬ 
rised to act on her behalf by a geneial 
power-of-atUirney. Held —That it was 
not necessary that the contents of the 
document should havi* been explained to 
her after the diaft was made, but 
knowleilge of the contents was to be pre- 
HUined, specially as the (tocument came 
from fho side of the executant; Also 
held, that in setoml appeal. I he High 
Coult can make deductions from fact.s 
without disturbing the timlings of the 
lower Appellate Court; Also held, that 
authority to appear in the 1\ eg).strut ion 
office impljed authority to aiipeni for all 
jiurposes authorised hv the Registration 
Act lUnHVN .MdMlM HAS! v. 
UAJALtKSHMI Dliin .. ...l.T!0 

---- , execution of mort¬ 
gage by—Attestation by witnesses | \ 

mortgage exeriiled b\ purdanashin 
ladv was attested by her hnshaiid and 
ae ther witness. 'J'he tiushaiid actiially 
saw the signatnie being made and the 
other witness was outside flie screen iii 
the .same room with the lad.v and he 
knew hcT voice and lieard her s.ay 
“yes “ when the doeuinent was explain¬ 
ed to her. Held —TJint the ilociiineiit 
was duly attested in arcordaiiee willi 
law. Mrs.'s!'. IMKMINI K'dKRI v. 
NILMOXT HA.NOAPAIHIYAVA ...l.Wl 

-- - Motgage executed 

by, behind screen—Attestation by wit¬ 
nesses who knew her voice and saw her * 
sign through screen, if valid—Erro¬ 
neous decree, not appealed from—Effect- 
Transfer of Property Act (IV of 1882), 
sec. 90, sale under, effect of.| AVhero a , 
mo»lgagf‘docil w'.is oxoiiilod hv two 
purdanashin ladros .iiimg behind a chick 
which was not iinod with cloth and 
fho aHc-stiiig witnesses. bcf.U’o whom 
the ladles dfd not appear, but who were 
wcIJ-ncf)uain(ed with (luir voiers, recog¬ 
nised llieir von es and through the 
chigk sw each Indy exieiite (he deed. 
t^onjfP rhev were unnble to .sch' their 
faces. Held— That the •mortgage-deed 
was duly a(tested within the me.'ining* 
of sec. 59 of the Transfer of I’roperty 
AcA Where in a becond mortgagee’ij 



Page 

PURDANASHIN LADY-contd. 

suit to ouforccia mortgage and a later 
" charge 4)ii prolerty A. the Plaintiff ad¬ 
mitted the rights of a prior mortgageo 
of properties A and 11, and the latter 
who was made a Defendant asked to be 
paid oft ■ first out of the sale-proceeds, 
but the Court by mistake made a decree 
diri'cting that the second mortgage was 
to be paid off first and then tho prior 
morlgago and lastly the further charge 
in favour of tho second mortgagee, and 
thi.s being done, the second mortgago 
was paid off wliolly and the prior niort- 
gago ill part, and then the Plaintiff got 
a decree under sec. 90 of fhe Transfer 
of Projicily Act in respeef of the amount 
due upon the further chiir;»e and had 
properly D sold m execution. Held— 
!’hat the purchaser of properly H pur¬ 
chased the iiiteie-t of tho luortgajjor 
only, and subject therefore (o all liability 
in respect of the prior mortgage; and this 
position was not altered by the fact 
that the prior mortgagee did not aiipi'ol 
against the erroneous decree of the 
Court in fho second inortgugee’.s suit. 
PADAltATir HATAVAl v. fANDIT 
IJAM NAIN I PADIIJA ... ... 991 

- mortgage by, in 

favour of her legal adviser—Transaction 
to be closely scrutinised—Onus—Proof— 
that deed was explained to executant 
and she understood it—Relations cognis¬ 
ant of execution—Inference that deed 
properly explained if follows—Stipula¬ 
tion in deed to substitute for properties 
mortgaged partitioned share of estate 
under partition, if inoperative—Pleader 
and client, relationship if ceases on 
passing of judgment, when the time for 
appealing has not expired.| !'. a pur¬ 
danashin hid.v, and .'s, licr limflicr, wiio 
had been parlies m a parlition suit 
with incmbcrs of their family were re¬ 
presented in that suit by (iiie R, m their 
pleader. The suit terminated in their 
i'avciiir; hut botorc the time for appeal 
had expircil, projicrty brloiiging wholly 
to !' was mortgaged in favour of R. to 
ficeiire an advance of Rs 8,000, of which 
Rs t,77.‘l was said io have been eii'li 
ami tho biiliuice wont niaiiily, if not eii- 
tiroly, in tho dischargo of moneys due 
froi-i .S, A clause was insorlod in the 
bond to the oft'cct that after tho parti- 
lion should have hocu elfecfrtl fho jiro- 
pert.y awarded to 'f should bo substifut- 
cd for fhe inorfgaged properti^-s, ami il 
was ndmittod thal tho efVed of this 
would bo to f|iindniplo Die amount of 
property. There wrie comiiireivl find¬ 
ings that fhi, clans)' w.is not propcrlv I'x- 
plained to the Imlv, hut the Trial 
Court held if (o be of no coiisi'oiience as 
the clause was iiio'pct.ifi\^. The Trial 
Jiidgo iiphi'ld Hip deed siibjoof Io a ro- 
ducfioii of tho st ipiihifods interest which 
ho held to lA- uiicoiiscioirahlo. being 
^ inainlv influr'iirod by the considorntion 
that fho rolative.s of Hio ladv must hiivo 
b'ion aware of fhe (rarisaction, because 
for brother was a co-signatory of fho 

^ueed and ‘two of heivrelatives were fho 
* id*eiitifying wifnesse.s, but the brother 
■was poradbally intorestod in carrying 
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through the traasactiou by which ho * 

, derived advantage at tJe expense ot*the * 

• laciy, and the other ^f^tt^ives generally 
Wore taKiug gross advantage oi her un¬ 
protected state: Held— That this was 
a case of the legal adviser to a purda- 
nashin woman acting the part of money- * 
lender to her and procuring the execu¬ 
tion by her of a n i or 1 gage-bond to se¬ 
cure its repayment, ana ii was diflicult 
to conceive a case in which the Court 
would be entitled, and indeed obliged, 
to examine the transaction with clos{:r 
scrutiny or to insist more sternly on lie 
mortgagee supporting the heavy onus of 
showing that the client was fully aware 
of the meaning and elfect of the deed, 
and that the Iraiisactiuii was a lair and 
honest one. That the Trial Judge was 
in error Jii^'holding that in the mort¬ 
gage-bond, if otherwise valid, tlie clause 
winch was clear m its language stipu¬ 
lating for (ho .substitution of T’s parti¬ 
tioned properties for tlie property mort¬ 
gaged would be inoperative. That, in 
the circumstances, tlie relatives ot T 
should in no way have been regarded 
as the defenders of her interests. 1,A],.A 
MAIIAUIR I'llASAl) v. AllSAMM’AT 
TAJ IIKCAM (1*. ... ... It. 

-, document execut¬ 
ed by, under circumstances making it 
inoperative. See Lunacy Act ... 4. 

I’L’TNl-Sale under 1‘utiii h’eg. after mort¬ 
gagee's decree on moitgagu of putni ernl 
zemindar’s decree tor antecedent 
arrears Suipliis sale proceeds • I’ruu'i- 
ty. See I’ulm l\cg., s. IJ ... ...1001 

--taluk, sale of, for arrears of rent 

—Suit by purchaser for recovery of pos¬ 
session of lands within taluk brought 
within 12 years from date of purchase 
—Limitation—Applicability of Art. 121, 
Limitation Act—Adverse possession prior 
to creation of putni, effect of—Cause of 
action—Adverse possession if arrested by 
creation of subordinate tenure, when pro¬ 
prietor out of possession—Doctrine of 
possession following title, applicaHon of, 
where Plaintiff has to prove possession 
at a particular point of time—Ancient 
documents showing exercise of right to 
property, consideration of, as presump¬ 
tive evidence of possession—Sale under 
see. 159, B. T. Act, status of purchaser 
in—Encwnbrance, meaning and annul¬ 
ment of.] Tho riainliir who was tho 
purchaser of ii putni taluk at a sale • 
held in 981*9 in cxccnlion of a rent decree 
under Ihe Ilcngal Tenancy .\ct brought 
suits , against (he Dofendaiits within 
twelve years from the date of hi" pur¬ 
chase lor dei'laIalioii of his till(> to 
the lands held by (hern within the 
putni taluk an<l» fXr recovery of po.sses- 
sion thereof" There was ample evidence 
on the reconlflhat tho adverse posses¬ 
sion of (ho Jlefeii da Ills wind their predo- 
ces.sors commenced before the ei'Oation* 
of tho putni. Held— That Ihe suits 
were barred by limitation and .\rt. .121 
of the 2nd Schedulo of the Limitation 
Act did not wpp^ to them* That llfh 
Plaintiff not baviiig oglablisherl that th^ * 
possession of Iho Defendants oommenc- 
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ed after the creation of tho putni or 

• that the proprietor of tho ©.state was in 
poss<is.sion at tho time when the putni 
was granted the interests acquired by 
the Deleudaiits could not be deemed to 
bo an incumbraiico within tho moaning 
of Art. 121 nor was it an encumbrance 
within tho meaning of hoc. H, cl. (1) 
of Keg. VI11 of 1819. That the cause of 
action did not arise on the date on 

• which the Plaintiff x)urcha.sed Ihe taluk 
at tho .sale held unUer the lleiigal Ten¬ 
ancy Act. That the adverse posses.sion 
coiiieinplatod in the deci.sions Nafar 

» Chandra v. Rajendra Lai, 1. L. Kr 2.S 
C'ul. 167 (1897), Woomesh Chandra Goopta 
V. Raj Narain Roy, 10 W. K. Vy (1868), 
Khanto Moni Dassi v. BiJoy Chandra, 

1. L. K. 19 L'ld. 187 (1892), and Karim 
Khan v. Broja Nath Oas, 1. L. K. 22 
Cal. 2tl! (1895), IS possession which com¬ 
mences alter the creation of the putni 
tenure. These cases aro founded on 
tho principle laid down in sec. 11 of 
E.eg. VI11 of 1819 which is that tho 

i mrehaser of a putni taluk at a .sale 
leld under Keg. VI If oi 1819 takes tho 
taluk 111 the state in which it was ini- 
Tially created and the judicial decisions 
abo\e referred to lay down the doctnno 
that the jiurchaser takes the i>ro|)erty 
not free merely of all incumbrances 
that ni.iy have accrued upon the leriuro 
by act of tho defaulting proprietor, hi.s 
representatives or assignees, but al.so 
free of tho interest acquired by an ud- 
verso possessor who has hecn able to 
acquire such interest by tho action of, 
tho defanltiiig proprietor. U’his doc¬ 
trine is plaiply limited in its application 
to cases where the adierso possiissiou 
commenced after the creation of the 
putni. 'J'hat in a ca.se like tho present 
in which th» projirietor of the estate is 
out of jiossossion he caimot merely by 
the device of the creation of a siili- 
ordiiiato taluk arrest the effect of the 
adverse possession winch has already 
commenced to run against him and 
such possession would be effective not 
only ns against tho subordinate tc'iinre- 
holder but also as against the .superior 
pronrietor. That the Plaintiff before ho 
could succeed must prove (hat (he pro¬ 
prietor was in nossession when the 
putni was created. That the doctrine 
that possession follows title has no ap¬ 
plication to a I'lise like the present. 
That as laid down by the Judicial Com- 
niittee iii Runjeet Ram v, Gobordhan 
Ram, 20 \V. K. 2.5 (2tP (1873). the Court 
may in Ihe decision of the question of 
* limitatii'ii if there is conflicting* evi¬ 
dence on both sides presume that pos¬ 
session was with the jiartv whose title 
has been o.stabli.shed but* it does not 
follow that when (he Plaintiff has to 
establish possession at a particular 
point of time he is entitled to call upon 
the Couit to presume that because his* 
title has been established possess^'ou 
must be prexuined to have been with 
the holder of Ihe tille ii{ (lie specifird* 

* period of Hiiie. This contention is 
elcnrly opiiosed to tho decision of* fh'e 

Jvdioial CouiiQittee m Mohlma Chan* 
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dra V. Moheth Chandra, L. K. 16 I. A.. 
23: 8. c. 1. L. K. 16 Cal. iTS ,(1888). 
That thc> I’lamtift having iiiatio liis 
purchnsi' a( a >ali' held m oxociihuii 

' of a rent-dccrcc under the lleiigal Ten- 
aney .\rt under .'.ee. 159 of Iho Ae< ho 
made Ins purchase with powers (o 
annul the interests defined as enciim- 
branee 'ni sec. Hit: eticunihi’aiice as 
used ill that section includes a statutory, 
title nefimrcd by a trespasser by ail- 
verse po'sessum of the land of (he de¬ 
faulting tenure proMiled such act of 
pc\ssesMon coninienced after the tenure , 
had been created. That even if he had 
Mueeeeded in cstablislimg that such ad¬ 
verse possession eominenced alter the 
creation of the putni taluk, before lie 
could succeed, he would have to jiroie 
that under sul>-sec (1) of sc<‘. 167 he 
had annulled the eneuinbraiices by ser¬ 
vice of notice within one vear from the 
date of (he sale or the date on whidi 
ho first had notice of the eiieiiiiibrnnce 
and in the pre-.ent case the I’laintitf had 
failed herein. Held (as to the conten¬ 
tion that the grant of the putni tenure 
itself was ividenee of posses-.ioii i - Th.t 
the principle that ancient doeuments 
produced from proper eiistodv and liv 
which anv right to jiropertv purports to 
have been exercised in,n rightly b 
treated ns jiresiiiiipt ive evidence of pn— 
se.ssmn has no application to the eir- 
eunistanees of the present ra'C KAI.l- 

KANCXl) MI K'KR.IKK v. HIPRtlDVS 
PAL CHOCDRA' .. ... ... *8 

PUTM R1:GT:LATI()N’ tVIII of 1819). s. 8 
—Publication of notices at the Collec¬ 
tor’* kiitehery- Notices taken down and 
kept on Nazir’s table for inspection of 
Muktear* during office hours—Irre¬ 
gularity vitiating sale—Publication of 
lilt of piitnis in arrears, defaulters and 
arrears, in zamindar’s kutiherv. if suffi¬ 
cient—Publication in principal village 
-^Sale in Collector’s Court-room, if pub¬ 
lic sale, when people prevented from 
coming in freely by chaprasis—Sale at 
an unusually early hour, if bad.| 
Where it appeared that ajipln .itions 
for sale- of putnis under Reg V'lll >,f 
1819 .md notices thereof iiscd to be 
taken down from the notice-board on 
the verundah of the Colleetorate bv the 
Mnktears during office hours and 
placed on the \a/.ii‘s fable and bung 
up again on the bo.ud af flic close of 
the dav. Held — That there w.is no pro¬ 
per juiblieal ir ii of the notices whifh 
were rticiiii for the public and not for 
Muktears itloiic and it was an irregular¬ 
ity which iitiuted the s},le. The law 
eonfernpl.'tcs their miobst meted pte- 
.seiitatioii to the notice nl tliC' public. 
Bejoy Chand Mahatap v. Atuiya Cha- 
ran Bo»e, I. i,. R. 3-2 t'al. 95.1 (196.5) 
and Sachi Nandan Dufta i. Bejoy 
Chand Mahatap. 11 •' W N 729 (I'lbH). 
referred to. W^crc instead of similar 
notices a lisfigipthc defitnll ing niahals 
with the names of the defaulters and . 
tho amounts due was stuck up in the 
Karhiiidar’. sadar kulchcry, there was a 
subslantia) eornpLanee with the law. 
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, Where notf;o required to be served 
m‘*tho iiiofussiP was served in the kut- 
chery of tho dar-putnidar of three 
out of si-v mauza.s covered by the putni, 
this was. good servieo when the dar- 
putnidar’s kutchery was in the prin¬ 
cipal village of the defaulting tenure. 

The complaint that the public had not 
unobstructed access to the place of sale 
was made out when it appeared that 
though the sale was held in tho, Court¬ 
room of the Collector (and therefore 
111 public kutchery). the (’ollector's 
chaprasis who were placed at (ho w’lcket 
gale to keep order did not allow man.y 
peisuii.s to enter (o prevent overcrowd¬ 
ing. A def.iuller eaiinot impeach a sale 
as illegal merely on the ground that 
it took place earlier than u.siial; ho 
nmy lic)wevor permitted to .sliew that 
ho was misled to his prejudice by flio 
deviation from tho usual practice. 
Klfect ol irregulavitie,s tii sales dis¬ 
cussed Maharaja of Burdwan v. Tara 
Sundari Debi, L. R. 10 I. A. 19: s. e. I. 

L. R 9 Ual 619 ai p. 622 (1882), and 
Maharaja of Burdwan v. Krishna 
K.amini Dasi, b R. It I. \. 10 s. c. 

1 L. R bl t'al. .‘{(i.5 (18H7I. relei'red to. 

b’A.v.irr .SINGH \ v. .in.inkndra 

Cl I SION GUPTA . 961 

- ss. 11. 15, 17, cl. 3, 

para. 2 and cl. 5, para. 3—Sale under 
Putni Regulation after mortgagee’s 
decree on mortgage of putni and zemin¬ 
dar's decree for antecedent arrears— 
Right to surplus sale-proceeds—Priority 
—First charge—Limitation. 1 There is 
iiotlimg III the Putin Ib'gulation eoti- 
tr.(i’\ to (he priiici|)le winch iiuderlie.- 
soc. 6.5 of (Ik- flengal Tenancy .\c(. fko 
rent payable bv the putnidar (u the 
yciiiiml.ir being under see^. II and 15 of 
the Regulation a- under .-ee. 65 <a first 
eliargo on Hie t(-iinre. Where a putni 
teinire is si,b| under the Regulation for 
the re.alisation. as the case mav b(‘. 
of :irrears due lor (he year iinmeilialely 
expireil or tor (he nirieiit year, tho 
elTeef of siu-li sale is not to reduee all 
former hal.inces to ix'l-sonal debts of 
the putnidar. Tlu' charge is not ilos- 
troved. but is transferred to the sur¬ 
plus .snle-proeecds The .sale in any 
ca.se would not d(»s(roy flip charge 
atlacliiiig to arreaiR in respect of winch 
the y.cnn,Ildar lias already ohtairied a 
del ree prior io tlie sale, for the second 
paragraph to the third clause of see. 17 
of the Itegiilation, even if il be opposed 
to tho provisions of .-ee. 65 of (he Tlen- 
g,il Tenancy Act, has no application to 
such a ease, for it cannot eontemplnto 
(he institution of ai,f\-psh .suit for ro- 
eov'cry as a personal debt (it antecedent 
baliinees in resjieet of w1\ieh the zemin¬ 
dar had alreaflv obtained a decree. 

< Peary Mohan Mukerjee v. Sreeram 
Chandra Bose, 6 C W. N. 791. (1902), 
approved. Jagannath v. Mohiuddirt 
Mirza, 1. L. K. .17 Cal 747 (1910), not 
approved. Where heforci the putni 

• sold under the R^giilntion, both Iho 
zemindar iinil jhe mortgagee of tho 
tenure had recovered decrees, -the fot* 
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mer for antecedmt arrears and the 
latter on his Aortgaiffe, H4ld— 'I'hat 
^ though under socv 73 of the Transfer of 
Property Act the latter had a charge in 
respect of the mortgage dues upon the 
surplus sale-proceeds and this charge 
subsisted even after the decree, tne 
charge in favour of the v.emindar in 
respect of arrears of rent would have 
preference before it, as it was a first 
charge under sec. (>5 of the Bengal Ten- 
any Act. The zemindar was entitled 
to seek his remedy by way of suit in ihe 
Civil Court withoul repented recourse 
to (he summary procedure laid down in ' 
the Regulation. Brindaban Ch. Sircar 
v. Brindaban Ch. Oey, i;. R. I I. A. 

178: s. c. 13 B. Jj. R. 40!) (1874), referred 
to. Quaere: —Whether (ho limitation 
of two montli.s provided by tho fifth 
clause U) sec. 17 of the Kegulatioii ap¬ 
plies to a suit by the iiiortgngeo against 
tho zoniindar for a declaration of his 
right to apiirnjiriate, in satisfaction of 
his own decree, thi' surplus ,sale-pro- 
ceods which the /.erniiidar has taken nut 
in p.vecutioii of his decree for antece¬ 
dent balauees BASAN'IW Ivl .\r Ut 
BOSK V. Kill L.\A LOAN <'0. ...1001 

"PliTRA-l’OLTKADJ, ’ meaning of. See 
Grant ... ... ... 16(1 

RAIJ.WAV, despatch of goods by—Risk-note 
H-Loss—Suit for damages—Onus of 
proof—“ Complete packages,” tins deli¬ 
vered, but contents missing, it.] it is 
for (ho cunsiguco ol goods dcsjiatchcd by 
railway under a risk-note to prove that 
the case is within one ot tho eiscoptioiis 
provided in the note, viz., wilful 
neglect of tho company's servants or 
theft by or wilful neglect ol its sci- 
vaiits, transport agents or cai ner.s cni- 
Iiloyod by them; and iii (he absence of 
proof that (he lo.ss was caic-cd by one 
of tho risks nnderlakcii by tlie owner, 
tho Court IS nut bound to prcsiimo that 
the loss was due to one ol (ho reasons 
covered by tho oceiition, Sheobarut 
Ram v. The Bengal and North-Western 
Railway Company, tU C. W. N. 766 
(1912), followed. When the tins ju 
which oil was despatched by lailwny 
wore delivered, though the contents 
were missing: Held —That there was no 
loi.s of complete package.s ” within the 
meaning of the note. THK IvVS'l' IN¬ 
DIAN RAILWAY C(J. V. NILKAM^A 
ROY ... ... ... ... 95 

RAIJAVAY COMl'ANY-Carrier, common 
—Negligence—Railway Company if may 
free itself from liability by contract— 
Statutory limits imposed on such con* 
tract—Duty of care, apart from con¬ 
tract and. sxclwded by it, if arises— 
Contract through agent or person held 
out as-such—Agent not caring to ac¬ 
quaint himself with terms printed on 
ticket—Principal if bound by tei'ms— 
Jury—Fact, finding of—Legal conse¬ 
quences flowing therefrom.] Apart from 
statute, a carrier is liable in Canada, 
as in England, for injury arising from 
negligence in the execution of his con¬ 
tract to carry unless he has effectively 
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stipulated that he shall be free from 
such liability. Under sec. 284 of the 
'Canada Railways Act, railway com¬ 
panies are put under a general obliga¬ 
tion to carry aud deliver with due care 
and diligence, and any one "aggrieved oy 
a breach of this duty is to have a right 
of action from which the companies are 
not to bo relieved by anj' notice, condi¬ 
tion or declaration if the damage arises 
from negligence or omission. Sec. 340 
of the Act provides that no contract 
restricting liability for carriage is to 
be valid unless it is of a kind^approvetS 
by the Railway Board, whicff is em¬ 
powered to determine the extent to 
which such liability may bo impaired, 
restricted or limited, and generally to 
prescribe by regulation tho terms and, 
conditioii.s under which any traffic may 
bo carried. Held—'J’hat w'horo utiiler 
.sec. .'140 and other .sections which deal 
with .special tarifls. forms of stipula¬ 
tion limiting liability have been ap¬ 
pro! cd by the Board, .iiid the conditions 
for making them binding have been 
duly complied with, (he companies are 
enabled in such cases to contract for 
complete freivloni from liability for 
negligence. If a pa.sscnger has entered 
a tram oii a mere invitation or permis¬ 
sion troin a. railway company without 
more and he receives injury m an ac¬ 
cident cau.scd by the negligence of its 
.serv.iTits, (lie company is Imble for 
damagc.s for breach of a general duty 
to e.xercise care. .Such a breach can be 
regarded as one either of an infilled 
contract or ot a duty imposed by the 
general law, and in (he latter ca.se is*in 
form a tort. But in either view this 
general duty may, subject to statutory 
restrict iou«. Ixi superseded by a speci¬ 
fic con tract which may cither enlarge, 
dinniiish or exclude it. Jf the law 
aiithon.se- it. such a contract cannot be 
pronounced (o bo unreasonable by a 
Court of Justice. The specific contract, 
with ita incidents, either expres.sed or 
attached by law, bei'omos in such a ca.se 
(he only measure of the duties between 
the jiartie.s If- the contract is one 
which deprives the passenger of the 
benefit of a duly of care which he is 
primd facie entitled to expeit that the 
company has accepted, the latter must 
discharge the bunlen of proving that 
tho passenger assented to the special 
terms imposed. This he may bo shown 
to havo done either in person or through 
tho agency of another. Such agency 
will bo held to have been establir^ed 
when he is shown to havo' authorised 
antecedently or by way of ratification 
the making of tho contract under ctr- 
curastnnees in which he must bo taken 
to have left everything to his agent. In 
such a case, it is sufficient to prove that 
ho has been content to accent the risk ^ 
of allowing terms to be made without 
taking the trouble to learn yhat was 
being agreed to. Tho company may 
infer his intention from his condpet. 

If he stands by under such circum¬ 
stances that it will naturally conclude 
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that ho has lelt (ho ncj'oli.itioii to tho 
pot'Huu wftu Is uelKiK U)i Inin, and in- 
t<euUa that llio lalii-i ■'Imnni aiijiix}' 
the lorui.s on whu-ii lie lo be (on\e>- 
eu, ho will be pieeinded by so doiiijj 
t^’om aileTMUids alieyinj,' mint oi 
authority tb make any such temis as 
the law allows Jl (he iiei'son aetiiiK on 
hia behalt has himseli not talven the 
trouble to reml the lernis ol (lie een- 
iract iiroposed by the eomimny in the 
ticket or {lass olleied and yet Knew that 
there was soinethint; wiltUm or ijrinreit 
on it uhieli iingld eontam eonmtiuiis, 

(it IS not tho company ihai will siiltei 
by iho’iigeiiCs want oi laio. 'tJie agoni 
Will, in ilie absciiK' ot someliimg mis¬ 
leading done by the (oinjiaiiy, lie bound, 
and Uie principal will bo bound lliroiign 
him. 'i'ho eonipany owes flu. passenger 
119 duty winch the eontrair is expiessod 
on tho laic ot it to cm liide. aiul it he 
has appiobaled that eoiilrael bv travel¬ 
ling under it, he cannot attei wards re¬ 
probate it b.v eliunnng a riglit incon¬ 
sistent with it. Till! tJK.\Nl> TUI Nk 
KAILWAY CO.MUANY Ol’fAXADN v. 
ALBEllT MsLSO.N IIOUIX.^ON (P. C.) hhj 
RAILWAYS ACT il \ ot s. 75, Sch. II 

—" Fancy silk goods ” valued at over 
R$. 100 consigned, but not declared or 
insured—Loss or articles—Company if 
responsible—Goods whether •' silk,” 
question if of fact or of law—Second 
appeal, order of remand passed on, set-, 
ting aside finding of fact—Order if binds 
Bench finally hearing appeal.| A rail- 
, way comiiaiiy is iiol resjioiisible tor any 
poitHon of (he toutenis c.f a parcel cou- 
ujgiied to it and lo'l in tiaiisit it it 
coutained articles mentioned in Sch II 
of Act IX of 181)0 <d tho value ot over 
Es. 100 , but not cloclaied or insured .is 
required by nee. 7~> of llie Ait., Punda- 
lik Udaji Jadhav v. The Agent, 
Southern Mahratta Railway Company, 

J. L. K. .'W J-toin 708 111 ) 00 ), referred to. 
Where the rpiestion was whelhei wliat 
was eent in such u panel, and which 
appeared to have been made in part ol 
silk and in pari ot cotton, was silk 
within tho meaning of Sch II ol \ct 
IX of 1800, and the ('ourt. having 
adopted a fair test, found that the 
arliclr, was silk as coideiuplalecl by the 
statute. Held—That the tinding was a 
finding ol fact which the High roiiil 
ciyuld not set aside on second appeal 
Brunt \ Midland Railway Company, 

2 H. & C. 880; M L. J. L.xch '187 (18(H),. 
Lakhmidas Hira Chand v The Great 
Indian Peninsula Railway, 1 Ilom Jl. 
C'K 129 (1807', Sammadha Mudali v. 

The Soutfl Indian Railway Company, 

I. L. K. 6 Afad lu'O iI 88 :ti and Ram 
Ratan Sukul v. Nandu, I U. 10 Cal 
249 (1891), referred lo 'I’hal Jii the 
circumstances an ordcsr of tho High 
, Court rri.iandiiig the case lot- a finding 
as to what was the. proporti.ni of silk 
in each kind of handkeicliief so as to 
show whydiier the^^ggreg-jle ninonntecl 
to E." 100 or not riof binUmg on 

the Division Hench before which tlir« 
caeo camq up for (iiiHl disposal Hir.i- 
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ennessa Bibi v. Kailash Chandra Saha, 

Hi, C. L. J. ,‘!o0 (J'J'j), Inllovvod. THL 
I,\Sr iMHAlN CUAlPAIM ■ 

v. CUAJSGAl KHAX ... ...1034i 

-, s. /7—Notice of suit to 

Agent—Notice to Goods Superintendent 
ii sutficieni—Power 01 Gooas Superin* 
tendent to make promises Dinding on 
bompany.j Wheie the J'hmiliii who 
welo consjgnois ol soino bags of niii.s- 
laid soocl ilenied that ten b,ig.s otlercnl 
by Iho DolencLiul Cuiupaiiv were his 
ami tho trying Couit loiiiid Hint tho 
bags (lobpalehed by I be i’laiulitl vvolo 

I lost Ol missing Held—I hat in tho 
ciieunislaiicos Ilie I’lainlill was buiind 
to s*>rvc* iiolico under sec ,'7 ol tho In¬ 
dian Uailw.iy.s ,Vc I upon I he .AgenI ot 
the DetendauL Company ,\ nolieo 
given to (ho floods Supci inlc'iidenl 
winch thoro w.is no evidence lo .show 
evei loaehcd I he .-VgenI was no! suHi 
(lent. V. Woods v. Meher All Uepari, 
l.l . \\ . iN'. 2t (1908), disl ingnishc'd unci 
chaibtod. Janaki Das v. The Bengal- 
Nagpur Railway Company, 10 (' \V .\ 

.CiO vi9l2), East Indian Railway Co. v 
Babu Madho Lai, 17 W X 1 hit 
(lori), ‘nipioveil. Till' Con’iiaiiy eaniml 
be bound b.v any .idini'smn or siale- 
nielit l).v (he Hoods Siipel infendeiil siidi 
as Is implied in a pioiiusc. mad.' Iielcdo 
the Mill to pay a li(|iiidaloil sum lo (he 
i’lainflll tor the v.ilio. ot the mossing 

bags RAIHIA kl.slll.N CIIOD.M l,\j., 

V. LHL IsAS'f 1M)1 \N 11 Ml,WAV CO. (2 

- -- , Sch. II. See s. 7.7 ...lOlU 

R.VLl.Cl' at h.ved rent, w Im is Sec Heiigal 
U'eiiaiicy Acl, u 1 

- — - and leniiie-huldei, distmition 

belweeii See Lamllorcl .imi 'I'eimiit . M!) 

KA'JLMH.L IH.STKIHLTIOX See Civil 

i’loeeduro Code, ,s 78 

1!L( 1.1 VLR, empowered by Court to sell 
and convey property in partition suit, 
including infant’s share — Code of Civil 
Procedure (Act V ot 1308), Or. XL, r. 1, 
cl. (d) —Indian Trustees Act (XXV of 
1866), secs. 8, 20, 32. J In a pariilion .suit 
111 which <i Receive! is nnllmriBed In 
sell piopeilies nil indiiig Ilie shaie ot 
an infant aa declaied in (he deiiee, (he 
Court may direct (he h'eceiver lo cbli- 
vey (lie propeilie. I nder Or XL, r. 1. 
el. Id), III (he Code ot Civil I’loced'.ire 
(,\ct V' ot HMihl, (he Coiirl mav eeiiler 
ts'i a Receive' ail -.ii< li iioweis hd' yie 
realizafof [iropeilies and (Jie eveeii- 
(lon .! doenmenls as (|i(. owni'i has. 

J'djlR Al.l V. IIAI'I/, Aid ..I 817 

• — -, suit by, for possession of im¬ 

moveable property.] Tlie Pl.iinlilts 
were Ilie Receivers of the .e.slale 0 } one 
(1 who (lied leaving Iwo vv id^’iwf-iR and 
\. On I Ilf' 81 h liigii'l I9()(> oiM' ol (lie 
co-wjdnws (S) brought a .suit lor a de- 
cliirqlioii th.il .slie w .is',.tilil h'd (o n half 
share in (he esiale of O and (iniyed 
fhal the prnperl les inighi be parljtion- 
ed and hei slo.ie allotled lo Jier. In 
this snji. the RiainlilTs were ii.]g>iiiiited 

* Rec(jivpi% vvjlli an Die jiowkis prpvidt.d 
under Or, XL, r^l. c). (d) of Ihc' Civil 
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Procoduro Code, lit was further or- 

. dered that the Icceivcrs shohld have 
power to bring auR defend suits iu their 
own name and also should have power 
to use the names of the i’laintitt and 
the Defendant. The ^^laintilfs iustit’^t- 
ed the present .suit to .•■ecover possession 
of a eortain immoveable properly and 
for a derlaration that a lease, dated 
16th September 1906, purporting to 
Jiiave been executed by N by virtue of 
which the Defenduut claimed fo be a 
perniamml tenant was void and in- 
opeVntivo. Subsequent to the institu¬ 
tion of the present suit an order was 
Tiuido 111 lh(> suit 111 which the IMam- 
tiiVs were aiqioiuted Receivers tliat the 
r’laintiH's as Keeeiveis lie at liberty to 
continue the present suit. Tt ajipeiired 
that liroieedings under the Jainaev Act 
were instituted in Xoveinber 11)06 and 
ill those proieediiigs the llistriet .Tudge 
on tho 21-tli Sejilemlier 1907 held that 
N was of unsound iiiinil and iiieapatile 
of nianagiiig Iht atfairs. Held—'I'liat 

ordinarily a sui(. to leeovor po-session 
of pnqieitv c.in oiilv be hi ought bv Inru 
in vvlumi there is a present t-JIe In it 
and by liis appoint iiienl no prcqiertv' 
beroines vesled in a I’eieiver. Hut Ihis 
rule liki‘ all otliius is .-ubjecl to niodi- 
fiealion bv the Icgisliihire ami llie Cide 
of Civil I’rocedure, iii Or XH, i- 1. em¬ 
powers' the Com I to confer upon ,i I’e- 
eeiver all sucli powiu's as lo briut'ing 
ami detemliiig suits .i" the ow mu him¬ 
self has Th.it the co-v\idows of (1 wore 
the present ovviieis of the propel Iv ami 
the suit in which (lie Keeeiveis had 
boen iDDomti'd coiii))nsod th.il pi o- 
Jieitv The Ibs’Piveis thereloie wii(‘ as 
eiiiiipident to bring the (iresoiit suit as 
the owners wonlil have been That (lie 
oniission of ilio I’lainlid's to get li.ive. 

Ill the suit 111 which thev were ai>point- 
ed Kts'civers. to nistitiile tile iirosoiil 
,still niav liav.o coTis(>(|uences adveis(> to 
them in (hat suit, but i( eaimol alTect 
their power to bring tho uresonl -uit 

n \.n cv.ssiM M\Moo.ji V. K n. 

DCTT A.M) r>. CITVCDHHKI f, 


RKrOCMSKI) Adl'AT, if has nght 
amlioiioo See Civil I'roooduK' < ide, 

Ur. 9, r. 1 ... Ct 

EEI'’l'-1v’K\CH to an officer of Court fi'r 
determining market rate and as?ei^; 
mfnt of damages for breach of contract 
if and when proper—Court should not 
refer where if can take evidence and 
Ascertain damages at the trial-State of 
facts before Referee if and when varied 
by evidence.! t'asos ought milv lo be 

referied to ojher poisons (o a--oss dam¬ 
ages wlieri' the enquiry involves (pies- 
fions ofjdolail wJiich il wumld bi' wast¬ 
ing Ihe 'Time of (he Court to iiiv est igate. 

Hut ns a nenerai rule it is uol .Jesir- 
iible to split 11)1 a I rial info (wo en¬ 
quiries - first, a~ to the right, ami. 
secondly, as to (he amount of 'damages. 
Wallis V. Sayers, (i T.., L. H. .TAti, (I89(n. 
followeil. Th a suit for the recoyeuv of 
damage.s for alleged , breach of con¬ 
tract for tho supply of coal, the market 
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rate at the time of tho alleged broach 
nifght well have been ascertained by 
’the Court and tho damages, if any, 
might have been ascertained by the 

Judge and there was no occasion for 
ally reference to the Itefftree for the 
purpo-si*. D. N. GllOSII v. HOPAT 
NAKAIN ... ... ... 609 

KEdlS'J'U.ATlON - Dismissu/ of suit for 
iioii-registratloll of l’lHiutifl'’s name un¬ 
der Land Itegistrat ion Act—Itegistra- 
tioii pending appeal, effect of. See Laud 
Kegi.stratioii Act, s. 78 ... ... 794 

KHilSTK A'lTCA’ omCK, authority to 
ajipear iii, it implies authority to ap¬ 
pear tor all piiiposes under the Jiegi.s- 
tiation Act. See I’urdaiia'hiii Laily ...1330 

KLCISTKATION ACT (111 of 1877), I. 3..- 
See ,s. 17 ... ... ... , ... 347 

--s. 17, cl,, (d), 

(h), (IAgreement to grant perma¬ 

nent lease of property not sub¬ 
ject of suit, embodied in petition of 
compromise—Agreement part of consi¬ 
deration of compromise — Decree passed 
on petition—Specific performance, suit 
for--Admissibility of petition and de¬ 

cree to prove agreement—Petition if 
igreement for lease.] Per Mookerjee, 

J -Mthougli <111 agreement in writing, 
winch does net oper.ito as a present 
deiin-e. but is only an agieeincnt for a 
le.i-e. Is (having legard to the e.xteuded 
sigmtic a.iec' of I lie term lease as dofin- 
ecl III -cc. :i of the Registration .ict) re- 
<|iiii('d (o be legisteied it the term ex- • 
teed- one vear. ami the e.xemiAiolis 
jiiovuled in els (h) and (i) to sec. 17 do 
oit applv to lease- oi agieements for 
leases, -ee. 19 ot the .Vet does not pre¬ 
clude It- lieiiig leeeivetl as evideiieo of 
aii.v tnuisat I loll not .ifl'ettiiig such pro- 
peily Sm li a dotimieiit eaii therefore 
lie proved by tlio tMamtitV in a suit for 
speeitie peltorniaiiee of the agreement 
to graut Ihe lease Konduri v. Gottu- 
mukknla. 17 Al. [,. .1 218 (19071, Satyen¬ 
dra Nath Bose v. Anil Chandra Ghosh, 

11 C. \V. \ 66 (1908). Sarat Chandra 
Ghose V Shyamchand Singh, I. T,. R. 39 
Cal. 66:i (J912). relied in and Hurjivan 
V. Jamsetji. I L. R. 9 Horn. 63 (1884) 
and Purnanand Dds v. Dharsey, I. L. 

R. 10 Horn, 101 (188,'ll. not followed. 
AVheie in a .suit tor recovery of pro¬ 
perly A, the parties- entered into a com- 
liromise and in a petition to the Court 
rented tlie fact inter alia that Rlain- 
tifl' liad agreed to grant a permanent 
lease of property H to the DefendanUor 
certain leriiis, ami the Coii'jt recorded 
(he eomprounse in full ami made a 
decree in thesn terms- “The suit be 
decreed in terms of the eoiiipromise 
filed by both parties.” ni a. .suit, for 
si>eei(ic enfovceiiieiit of the ngrecnioiit 
ernboilied in Ihe eonii>romise petition: • 
Held, per Mookerjee, J.—That the 
agreement for lease embodiei^ iu the 
potitioivwas admissible in evidence to 
lyovo fne contract to grant tho lease. 

Per Beaehcroft. J. —That tho petition 
simply amounted to a staiement to 
Count that the parties had come to* ^ 
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certain terms accompanied by a prayer 
for a decree on those terms. It in itself 
was not an agreement to lease. Thaf 
the promise to grant a lease of property 
D was part of the uonsidoration for the 
agreement ,arrived at eoncermng pro¬ 
perty A, and the Court in its decree 
was bound to record tlie whole of the 
terms of Uio comproimse, and the de¬ 
cree, though 1 ? lias final only so far ns 
it related to the subject-matter of the 
suit, wan tidnnssible in evidence to 
prove the promise to grant a lease of 
property 13. Docuineids referred to in 
*cls. (eV.to (n) of .see. 17 of the Regis¬ 
tration Act are excepted from the iiro- 
visions of els. (b) and (c) and not from 
those of els. (a) and (d), because Ihoso 
^ documents come williin the deseiiptioii 
-of documents la els. (b) and (t) and 
net within the de-eriptloii of (lociiinents 
in els (Jl and (d). IIRAIAXT.V 
Kl'MAHI DKltl V. AllD.X.M'Cft 
ZEMINDAl.'I CO. ... ... 317 

ss. 32, 33— Mort¬ 
gage-deed presented for registration by 
agent of mortgagee not authorised ac¬ 
cording to Statute in the presence of 
mortgagor—Admission of execution by 
mortgagor, Pf cures defect—Provisions, 
imperative! A I{egi>traT oi Snb-Ftegis- 
trar under .Act HI of 1S77 lias an juris¬ 
diction to register a doi iiuieiit unless 
ho is moved to do so by a jieisoii who 
has executed or claim'- uiuler if. or bv 
tho ropreseidnl I ve or as-ign of smb 
per.son or b\ an agent of -iii b [ler-oii, 
repaesontatue or iis^n-n duly aiitlior- 
iged by a po\\er-ot-;ifloriiey executed 
and authenticated in manner prescribed 
in sec. .3.3 of that .Act Wlicie the 
document i.s presented for registiation 
by an agent not so autlioM-.cd by tho 
person in whose favour it lias Been exe¬ 
cuted, tho executant who attends mere¬ 
ly to admit lhat he has executed it 
cannot bo treated for the purposes of 
sec. 32 of Act III of 1377 O'- presenting 
the deed for registration. The terms 
of secs. 32 and .33 of the Act are im¬ 
perative. One object of tliose sections 
and sees. 34 and .3,5 of the Act was to 
make it difficult for poisons (o commit 
frauds by means of registration under 
the Act, and it is the ilntv of fourth in 
India not to allow tlie imperative pro- 
'visions of the Act to be defeat,si when 
it is proved that an agent who present¬ 
ed a document for registiation hncl not 
been dulv authorised in the Tiianner 
prescribed bv' the .Act to preseiii it 
J.TTV1BIT PAU.sfnO V MUHAMMAD 
NAWAB-^FTAB Aid KHAN' fP. C.) ... 282 

- j 49 . «^ee s 17 ... 3t7 

- fWl of 1008). s. 3. 

See s 17 ... .•• .')C 

- . s 17 Memorandum 

of arrangement between lessor and 
lessee, • if r be stamped and 

registered.] A^doenment. daiieii the 

8tp • March 1885, which did not 
demise an" property and was neither 
» lease ^or an agreement to lease, ^ 
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but was and purported to be a 
nicvnorandum,of an ^arrangement which 
had becui made wit^., the grantees by 
the agenfe of tho lessors on their behalf 
and under which (he grantees had 
taken possession, with elToct from 12th 
A pril 1881, Avas adinissiblo in evidence 
although neither stamped nor register¬ 
ed. KATYAYAxNI DHMI v. 1T)RT 
CANNING AND LAND IMPEOVE- 
MFNT CO. ... ... ... 56 

REG. of 1733, I, s. 8, cl. 4. See Chaukiflari 
Chakran Ijimds ... ... ^ ... 65 

-■-. VII, s. 41. See Chaukidari 

Chakran Lands ... ... ... 65 

- 1793, V, jurisdietioii under, nature 
or. See ,'>uci'es-,ioii ('mtdiiati> Ait, s. 18. 

— - --- 1819, VIII. See I’litni Regulation. 

-- 1828, s, 13, if all'ec'ls perinaiienl. 

tenure in Siiiiderbans See Suiiderbaiis 5'16 

-- 1872, III. See Si.uthal Pargaiias 

I’egulaf ion 

-— 1889, II. See As«am Land aiul 

Revenue Ifegiilalloii 

REliE.A.'^i;, document writtiui but not signed 
by exeeiitaiil, if ojieiates as—Name 
writ ten at (he c oniiiieiueiiieiil of doeii- 
meiit, it sufficient See Document ... (ill 

RELTEh'- Suit if to fail it jireinaturc in 
respect ot .scM-ral jcliets. See Almc ...887 

REAI.AND. jIII i-dii'tloll to ciitcitiiin suit 
aftci—.‘-'lilt oiigiiiiilly (lied t,y Di-trict 
.1 iidgc. atter rcniiiiid tiled with consent 
of ii.'iities b\ .Siibord I ii.i lf> .fudge. See 
.Turr.diction ... ... 143 

■-order diiectiiig fiial liy specific 

Court Aiiollicr Court liaiiug jiirisdic- 
tioii il may (ri. Sec Choia Nagpur 
Landlord and Tenant I’l oei-diiro Act, 
s. 17 ... 200 

- order of High Court, setting 

aside findiim of fact on second aigieal— 
Order if binds Heneh finally henring 
njiiieal See Railways .Act, s. 75 ...10.34 

-. See Second Appeal ...1015 

REN'r, W'hat is See Provincial Small Cause 
tloiirt-ii Act, Sch. IT, el. (8) ... ... 415 

--. dmn jiavablo under jalkar lenscf if. 

See Bengal 7'ofianev .Acf, ,Sc-h. IIT, Art. 

•t, cl (b) ... ... ... ... 515 

—-—, Adjustment of account between 
landlord and tenant—Wasil-bnki—Por¬ 
tion of amount due on adjustment, kept 

* in deposit with tenant for payment to 
superior landlord—Such amount if * 

continues to be rent and recoverable 
as such—Limitation Act (IX Oi 1908), 

Sch. I, Art. 115.j The TMaintiif' was the 
laiifllord and the Defpnilanf, the tenant. 
Tlif«e Avas an adjustment of aoconnts 
betAvi on them ns reganls rent in 1312 
F. S , the 'Adjustment being embodied 
in a walil-baki, end tbo Defendant was 
found sliablc to,pay a certain t amount 
out>of Awhicli Its. i;j6-2 was left with the 
Defendant as a (deposit for payment to 
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tho hupenor laiiilluid i)ii ac'couut of 
iran.t payable by tho Ivaiiitift' to tlio 
latter anil the balainiwwiK stated as 
jiayable to tlie I’laiiitifl'. 'I'hc Iteleiulaiit 

' till! not make the pujineat to tho 
superior laiiilli>7'ii «ho siieil the riaintiff 
anil ubtaiiieil a decree atiaiust liim for 
the amount dui“ I'rom him. Tho I’lain- 
titt thereupon sued the JJefeiidaiit to 
recover tho rent for the years l.'Jl.') to 
1315 and the amount a huh he had to 
pay to the superior landlord imUi in¬ 
terest' Held— That the wasil-baki sltow- 
iliff that the amount uhieh uas to he 
paid to the sujierior lamlloid iviis loft 
III deposit with tlie Detendant, it must 
1)0 held that, there iias a discharfie tor 
this portion of the rent. 'I'he as-i^neo 
was Dll jiaitv to the loiitiait luit ii. as 
the eontrael showed, the amount was 
left in deposil with the Defendant lor 
payment to o third pnity and it 
anioiinted to a disehaim' so lar as that 
jiortioii of the rent wa- eoiKenied. the 
aniounl so kept in deposit teased to he 
rent and rreoierahh' as sueh and 
v\rticle 11.5 of the Tjimilalion .\e( was 
aj)(>lieal)le to tlie ease l.l ('11^17 

IkllSSI'W; V. Dl'OK I Kt .Ml , . 171 

-- if enliJiiuihle bevond llu' ma^imllln 

h\ed 111 reel.imation lease See Lease .. ,5(1 

-. Hajat, allowance of. for a term, at 

the end of whieli full relit p.ivahle— 
Suit for lull rent al the end of the 
term, if suit foi eiiliam enieiit. See 
IL'ii^al Tenaiiey ,\et. -■ 21) , . 807 

-. other than hoii-e rent, not more 

than Its .51)1). sun foi Second apjieal if 
lies to lliph Coiirt, See Second \ppeal 1030 

-decree it sntished hv iiaiineni ni.iclo 

to iiiid aiiepled hy assij;uee See I’m- 


Miieial Hmali C.uise ('curls \ct, Sch II, 

Art. 11 . . . 4.58 

i;j;nt iilcovlhy \('t (Viii oi 180 , 5 . 

H t. 5. See -t'hota Najjpnr laind- 

lonl and Tenant I’roeediire \ct, s, )7 ... 200 

IlLS LXTI{'\ I'DMMLin'Il M. See Vrans- 
fer of I’roiierty Act. s. 0 i.D . .580 

ULS ,iri)li'.\T \ See Civil I’rinedure Code, 

.s. 11. 

See China Nappnr 'IVli- 
Ai\, 87 OOR 

IlM'l'lll.Mj, erder of, iii second appeal, when 
tindinif #if fact arrivial at in ])ar| on 
inadniissihle evidence. See L\ uleni'e 
Act, s. 107 ... ..lltR 

TlKVI'.N’l 10 C(H l\T. coni|ielence of. where 
tenant not occupaiiey raiyal and rent 
not iiroiluee rent. See Itennal Tenanev 
Act, s, 40 ., » * ... ... .;. 825 


IIIOVKNCK SAI?I';S ACT (XI of 18.5!)). 

tt. 5, 6, 13—Separate recounts opened— 
Rciiduary ihare, sale of—Notification,* 
specification of same in, when sufficient 
—Question of law, but depending .for 
decision on facts of each case, no gene¬ 
ral rule—Ob/ect of ipecifictrtion, to eh- 
ture reasonable competition—CnlcfittK * 
(fazette, publication in, object of.) Act 


I'af/e 

UEVliM E SUJkS .tCT-contd. 

XI of 18.59, which is a (.fringenl enact- 
*lnent for»the realisation ot ariears of 
raveiivie, at the .same time provide.s 
certain safeguards tor the protection ot 
the intoiests ol the defaulter, so that he 
may not ■ be iiniiecessarily prejuibeed— 
among whiih aie the iirovisioiis of secs. 

5 amt I) for the issue ot iiotihcatioiis of 
sales s|)eei)yiiig the [iropeitic^s to be 
snjd, and then due publication in accord- 
*nncL‘ with the law. 'i'he objeit ot the 
law' as well as ot the ISoaids rules re- 
((uiriug specihcalloll of the properties 
to be sold is to enable likely piinhasers 
t among I he piililic to know exactly wlrit 
was going lo be si,]il ,,iid to eii'-uro 
fhcrehv leas..liable cmnpei Uion. When 
an estate is adieilised tor sale, it is 
not ditluult In specifv it, in the ease 
ot shares of isiali-s the work of speci- 
fi.'atlon lerjuires care and attention. 

No hal'd and liis| rule lau be laid down 
with legard lo its suftieumy, lor it. 
must v.iiy a'coidmg to the taits of 
eai h pailieidar i.isi' What has to be 
coiisiilered is whctlier. hating regard to 
nil the (in iiiiisiaiii I's, ihe speeifii at ion 
was siilbi leiiflv detmite and ilcar to iti- 
dheo li.kelv buteis to appear and bid 
at the sale It is not eiioiigli lliat they 
m.iy go and olilain tbo rei|iiisife infor¬ 
mation lioin the Collet till's Ortiie. The 
fiai 1 11 nlai s m file iiofoe .'hould be 
siifhrient in themselves to tell tmr- 
I'hasei's what Ihcx are invited to Ind for 
Where out oi a leteinie mill, which 
consists ot a 15 mis (i dams share of 
Mah.il D, and iiii hides 3131 Milages, f-is 
separate acionnis in ic'peil et s'pecilied 
undiv'ded shall" iii the s.nd mahal 
having been ii[icned, itic rcsidnarv 
share, loiiinionlv e.illcd the ijmali 
sfiaic, w.is advertised tor sale for its 
arieals, and the n.l i In at loii ini'ilislictl 
III till' Calcutf.i Gazette .is well as that 
nH’ixed m I I.e Ciilleetm's DIhee in jiro- 
cet'ding fo give spin ilieat ion llolli stated 
that the ijtriali .shaie lonid ind lie iiuiii- 
inlaiiseil ew mg to si.p,irate accounts 
having tii'cn opened and that what was 
going to be s.ild was the share left 
after excluding the sepaiafe accounts of 
wliirh Ihe luimbers in Die Collector's 
register were set not, s.. that the iii- 
ti'iidiii.g jtm'chaser was left to gather 
for himself ))\ going thnnigli nn 
cluliorate pi'oicss of clinmialioii the 
pro]ieitv Dial was advert i sell for sale: 
Held, ))V the Judienil Couimiliee. that 
tlie.v had no li.'silatniii iii agreeing with 
the Trial .lodge that fl'c notiriealion in 
this ease was lusuffii'ieiit and irregular 
» nnd Dot in compliance with the ro- 
Quiremeiits of the law, anil ns if aj)- 
peareit on the evidence llial Ihe low 
figure al which the pieiiertv was 
knocked down was ilire'.’tlv due to tho 
tiaiicilv of gemiiiie or substaiil ml bnl- 
ilei's in ooi’si'i|UPnce of the iihsetice of 
proper specification in the Mile noti- 
fic.ition. the sale was sef, aside Thd 
piililicnlion of the notice in Die Cal¬ 
cutta Gnzeti% is prescrdied with the 
'* o7)iect of inviting purchasers from other’ , 
quarters and thus not ('onlinnig, the 
bWiling (o speciiintive nioney-lemlcrs 
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RK'VEM K SAf.ES ACT -contd. 

mukt'ciirJ of (he neiH^liboiirhood. 
Tlii'^ nbject \\,i.s Tiot riiliillcv^ m (lii4 
cast' whert' <h(> no(ifi<'afioii ({(ivi' ItMli' or 
110 piu'tKuIiu,-. MAM MiA.IAll Sll{. 
K,\VAM;S11\\ Mf IMEVSAO SINlifr 
BAHjinri; v. hvijnatii i ?\ai 




OOllNKA (P. C.) 


... lyi 


ss. 5, 18, 33- 


Ettate Advertised for sale for arrears 
of revenue and not for jiullmnili charges, 
for which sale ordered under the Certi¬ 
ficate Act—Acceptance of arrears of 
revenue by Collector without formal 
ejiemption—Sale for piilliaiKli dues un¬ 
der same advertisement, if legal—Non¬ 
issue of notice under sec. 5, if only 
irregularity.I I'bo ri.untih i\ho oiviiod 
a '■oii.n Ilf (hI -Ikhv in .i ro\ oiiuo-p.iyiii;f 
psiato III ari'i'ais ap]jlii'il for cmmuijIioii 

I from snip ol (hal -li.irc iijion payiiioiil 
of flu' ainai^; till' l’c-l!o(loi' pa-'-oil 
onlor that Hu' arroai'- ■'iiiav be ac- 
(eptod if })aid lo-dav." On fbat date 
dll' I’laintilt' M'-a ll.ilil" (o Jiav 
l!s (;'i-i:)-‘l for arri'iir-. of cinbankiiioi'f 
liiaii'o^ iindor a oc'i 1 ifn-.il o I'-^nod 
ajjaiiisf I’laintiff and aiiotlior poi'-on 
aftor I ho blit day of paxinont ot H'o 
roxoniio in anvar, bo-nli"' lO hfil vlioli 
w.!.-. duo on af-'oiinf of anon-, of icvo- 
nno Tlio l*lairit'ff paid in the latlor 
anionnl' allor iiopiiiv l la'lo of llio 
Arroar-t'olloi I loii-Tnolnirriv who did nof 
a-k lor pavii’oni of flio aoo'uof rlni' 
utnlor fho toifilnafo (In f ho follow¬ 
ing dav fho oilato wa-. lold iindor .\i't 
Xl of (s.vl. fill! not lor tlio airoa’.-. a-; 

« ailvodiiod, but for l)io amount duo for 
pulbandi. XU notico w.ii i—nod in on' 

(■o the i.'ilo a- iO((niioil bx ioi .'i of llio 
\f( <\l ol IK'int xvlion an ('.ta'o i- ixold 
for arroai'i dno on anoiuit of nulbandi 
Held, bv (ho Iliyli ('oiirf ( 11 olnnx nod 
and Sharfiiddni, ,1.1 i. (Iftif Ihoiiah no 
tornoil ( rib 1 f'i o\( m])l loll n.is n.isiod 
in till- ;,-o nndor '-oo. is of \fl XI of 
and llio f'lfalo wai tboi'c-foio -.1 ill 
Uablo 1(1 lalo for llio aiK'ai-' O', ailxor- 
fii('d. it I (olid nof. bo IcyalU K-ld iiii- 
dor .\rf .\I of IH.VI for fho anioiinl diio 
for putbiindi willioul i'.-no of lo.f no iiii- 
dor '-('<■ of Act XI ot IS'iO, anil tlio 
--alo lo'ld nof boma for an artcai (f 
laiid-rox I'lino wai. liablo fo 1)0 ^cf ai-idi'. 
Gohind Lul Rov v Ramjanam Misscr, 

T, 1;. L'O I \ It;-, ^ r I 1, 1! 21 f.il 
’^'O (IRti.'i), Biinwan Lai v Mohabir 
Prashad, ]J H L I.* 2'7 (1S7:!'. and 
Oeonandan Singh v. M.anbodh Sinah, 1 
/ b f.il Id d')fll) r.'torivd to 

'Pint I' ill il tho t'oMoitoT' ha-, .nkm.w- 

• lodiri'd o.i'iio'p III Ini! ot (bo ai 10 , 11 - 
of Iwii'i !■( Min, • I'.i whidi dll' i.ilo i\ai 
iid >'01 1 1 -I'll .mtl fill- oil', t(,! lo procoed 
liv , ('I'l'fi, . 1 TO r'.'''('ib lo .i'',iinvt an 
arrrar oif a di'Ti-n nt rliariiofor and ha-, 
.••Irondv diii'ctfd a 1 , 1)0 niujoi diaf pm- 

odiiro, ho intniof !|o,',f t),- ,lrt,..^, 
dor Iho (oitdifot,. ri- an aiioar of 
•rovo'Hio xiithoiii anv notm lo Die 
na^lios ini^i»)'g(.f. .^ find pnaf,,! (o -oil 
tho prnnf-rrr under (ho nni' pro 

• rlamaffrip on (ho trion* irr'iiind thnf no 
fpofia* oxf'inpfion ordor bos boon 

pa'S'^d- The enibnnkmc-tit rjuir^tos gr- 


l*uae 

llKVKNdE SALKS ACT—contd. 

ilorod fo be levied under the Certificato 

'• .Aft are- taj^oiihont of the purview of 
Act XI of i8.')A; unless and until fresh 
notiees are i-..siiod under sec. 5, and they 
laniiot bo treated as land-revenue. On 
afipeal, the .linheial Cuiiiniiilee saw no 
reason to interfere with die judffment 
of till' High Court. DHIKA.I ClIAN- 
1)1? A HOSK V. SHI M.VTl JIAKI DASl 

(P. C.) ... ... ... 507 

-.—-- ---, $. 13. See ss. 5, C 481 


— ----. ss. 13, 54—Sepa¬ 

rate account—Share owned erroneously 
recorded in Collector’s books as a 
larger share with proportionately larger 
revenue-Sale of separated share—Pur¬ 
chaser acquires what share.) .\t a .salo 
under see. I.J of .\(l XI of lS.-iti, ft is nut 
tho riglits of the roeordi'd proprietor 
that (lass, Imt tlie share it self. 'I’ho 
nsiils wliieli sec. .’ll of the Act m 
terms precludes the purchasi'r at such 
a salo troin accpiiriiio are inlcresls 
sikIi as jnciimhiaiicos ami the liko 
which are leleni'il to in the inexioiH 
pertion (it that soctum. Where a 
separate aci'iniiit in r('sj)o('l of a .'I as. 
Olid shai'c- owiK'd 111 II III .1 ri'\eiiin'-pa.v- 
io({ ('sl.tle H.is re^Jslerod Jii iJu' Colloc- 
lor's hooks as fill- a 7 .is odd shart' and 
ri'vi'iiue propiiil loiiate fo a 7 as. odd 
.sh.iie was ap[iorlioin'd to it- Held— 

'J'hat upon s.ile (.1 dii' share under see. 
lit of \(t XI ot Ih.V.l, (he iiiiK baser a('- 
(pnred (he share n'eorded 111 tlie Colloi'- 
tor's books and not tho shait' uctu.il].v 
owned by II. Debi Oas Choudliury v. 
Bipra Charan Ghosal, I 1.. K. 22 Cal. 

(ill iltiK.-)!, Banalata Oasi v. Monmotha 
Nath Goswam(, 11 (' W. N K2I (I!t(l7). 
Annoda Prosad Ghose v Rajendra 
Kumar Ghose, I. L. I?. 2!l Cal. •J'J.'t: s c. 

(i c. \V’. N. ;{7.'i (IlMllt and Gangadeen 
Misser \ Kheroo Mandul, It lb I, I?. 

17(1 (Ihrn. robed on. KIIKMh.Slf 
CM Win; \ IIVKSHIT V. AUDI L 
Jl \MH) .viKliAK . . ... 782 

— . —-- ... , 14—Separate 

account—Separated share not in fact in 
arrear shown (n Collector’s books as in 
arrears—Consequential sale of whole 
estate, if valid—Fadure of co-sharers 
to buy share—Sale of whole estate after 
closing separate accounts—Up to whit 
date accounts to be closed—Sa>e as lor 
March kis( without arrears after estate 
falls into arrear for June kul, if valiiJ 
—Mahalwar Register, extract '.'rom, if 
evidence.! Whoio owiuj} (o fhe revonuo, 
pavablo on account of fi ‘slinre of a 
rovcm-.t'-pn.x iiiq cslnto in respect of 
wliK'li a sepiiralf nccoiinl, had been 
opened, beinj' eriotioiisl v tccordcd • in 
the C'llli'clor's book siiis^lfs. lO-ll-fi when 
the roricct atnoniil was l?s.' 2-11-11 loss, 
flic share (lioiiqb nol it faef, in de¬ 
fault was showij, in those books to bo 
«in arrears a( the end of (ho Mareh 
kist of I'lOt (2.')fh March I'iOt) to (bo 
exfi'fit of 1?s 51-.'1-.5 and was pul up for 
Wile for tbal nnionnt on lith .Tune 11)01, 
bsit Ibr biits not reac'hinffjtliaf amount 

• tho Colleelor gave 10‘ dny.s’ lime, i.e., 
up lo 17th(June 1904, to co-.sharers lo 
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REVENUE SALES ACT - contd. 

buy up llip bharft by .Juxyiiig, the ai- * 
Jreivrs under sec. 14 <)t\'pc( XI of 
but the latter not doing so, the t'ollec- 
tor clo.sed the accounts ot the whole 
esialo up to 29tli March 1904 and found 
the arrears for the wliole estate on 
that date to be Ks. .‘t-odd, but by reason 
ot payments made since 21)th March 
IDOL there wiu'w in fact no arrears duo 
for the March kist on 17th June 1004. 
though an arrear of IN. 2-0-0 appeared 
to be due if tho .liine ktst was included, 
and the a hole estate was put up for 
sale on the. 10th Septeuiber 1004 as for 
the arrears due up to 2!(fh March 1001, 
Held (by the High Court). -'J'h.it as 
in point ol tact the share in question 
was not in arrear on 20th March 1001, 
the proceeding for tlie sale of that 
share was %on| and coiiseqiientl\ the 
sale of tlie entire nialial under sec. 14 
was also void. 'L'hat as-uniiuf; that the 
Collectoi’s book- weie correct, the 
Collector was bound to close all the 
separate accoiints^on 171 h June 1001 on 
which dale he became entitled to -idl 
the whole estate, ami as on that date 
there were no ariears due iii le-pi^t 
ot th(' March kist, a -ale id the e-tatc 
as for arrears <lue to the .March kist w.i- 
ultra vires, though the -.tie might 
legitimately hace been held fm tin- 
June kist. Bal Ktshen Oas s Simpson, 

J- 11. J.'i I. I.M sc I. b. If. 2') 

Cal 83:1, 2 C. W. N. .'iK! (l.SOS). followed 
An alte-led cop,\ of entries in Mahal- 
war Ifegi-ters kept under sec. 4 of \ct 
VII ol ISTIi. 15. ('. showing the icve- 
iine ns-es-ed on (*ach of two mau/iis 
comprising a reccnup-paying estate was 
adtnissihle in evidence The iiieie t.ul 
that the register liore the signature of 
tho Siipcriiiteiideiit of Survey on one 
eorner did not make it n doiiiiiieiit ki'jit 
by that olhcei. 'I’he .ludicial ('oiii- 
niitlee saw no rea-on to interfere witli 
the judgiiieiif of tile High foiiit. 
SIIKIKII llA.II Ml 'r\S\l)I)I .MI.\,N v. 

M MIO.MED IDKLS (P. C.) » ... 7C1 

-- --. j. jg. ggg j. 

....- - , s. 33. See s. ... 507 

-—.... $s. 33, 34—-Sale 

for arrears of revenue, set aside on ap¬ 
peal by Commissioner—Commissioner’s 
order reviewing that order and affirm¬ 
ing sale declared by Civil Court to be 
ultra vii.vs Application to execute de¬ 
cree — Limitation.! Where Hu* Commis- 
pioner of Ifeveniio. on appi’iil preferred 
b.v the* projirietors of a revenue-paying 
estate, set aside a sale for arrears of 
revenue, hiit siibsoqueiif ly in review- 
cancelled that oidgf and afhrined the 
sale, and I he* Civil (’oiirl, in n suil hy 
(he proprietors, declared the f’oinriii.s- 
aioner’.s order on review ^Itra vires and 
upheld his previoii.s order setting aside * 
the sale, and also awarded iiossession 
ami mesne profits to the I’lauililfs. 

Held—'l'hat I he deevee was not one afi- 
nulling n .sale,ns contemplated by sec.* 

.34 of Act Xr of ffi59. as it onl.y lieVl » .. 
that (ho Cnininissi^ner’s ord|>r setting 
aside the sale must siniid good. That 
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REVEXCE SALKS ACT-cencld. 

• sec. 34 <lid not apply to this case as 
it wa^ not” a suit under sec. 33 of the 
Act to annul a sale, the contention of 
tho I’lainlills heing that there w.-is no 
subsisting sale to be annulled. Sec. 31 
releis to cases brought under s?*c. 3.'l, 
and the lulc of limilatiun laid down in 
sec. 34 (requiring the decree-holder to 
ai’Pl.' tor execution within siJl months 
.•(>1 till* dccieel apjilies only to suits 
brought iiiider .see. 33. R.Al 15.M.I .N.Vi'tf 
C(tEXK.\ IIAHAUCH v. HAHU 15AJJ- 
N.VTH SI.\(H1 ... ... ... 4C4 

... ---^ j. 37—Revenue 

sale, effect of, on under-tenure—Mode of 
annulment at option of purchaser— 
Nature of notice necessary—Garden 
land if includes portion of sometime 
garden site—Suit for rent other than 
house rent for not more than Rs. 500.J 
The nieie l.icl t luif a gaideli wa- inado 
on a pieie ot land many jear.s before 
the icM'iuie -ale would not make it laud 
on whicii a g.iideli ha- lieca made for 
all time to (onie ami the leiiiiie does 
not fall williiii till* cvcoptioii to sec. .37 
o^', \<t At ol is’iil ami i- liable to be 
aiiiiiilleil 'Dioiigli a s.ile loi aiieai's of 
revenue doe- not ipso facto avoid in- 
1 unitu'.iiKo- ol umler-teiiiiie-, no foi imil 
not lie ol .innulnieiit b\ the jiuicloi-iT 
Is leqim'od 111 avoid them. No |)artl- 
tiilai nu'tlioil ot e.\pie'siiig an iiiteiilioii 
to annul is iie(e--ai\. Vii\ uiiequuoial 
ml Is -iiliiiieut which imlicatcs the in¬ 
tention to annul iiml which brings that 
intention (o tlie knowledge of the under- 
leliuie-holilor SMKMHIV MUHAf.I 
v. \\lll.\ < ll.\XI> I-OIML .10.30* 

-. s. 37—Taluk in 

existence before permanent settlement 
—Portion thereof transferred and held 
under a new* name- Such portion if 
protected, when it can be traced to 
original taluk. | When a portion of a 
falali eM'i'iig troiii tielore llie lii'i'iiia- 
lieiil setlleiiiiiil is tran-feiied ami that 
portion IS snIi'Oqueiil 1,\ held in jinipor- 
lioiiate jama under a mime dilVerent 
fr.iiii the oiigiiial taluk, but Hie u'lse- 
queiil liaiisler ami desciuit llieieof (an 
be traced Iroiii the oiigimil taluk, tlie 
portion so I i.iiisferreil is also jiroteited 
under see .'17 \c( XI of 18.50. n<>5'\- 

M\vi:i, ciiownm itANi v. n\i;ex- 
])K V KI.SM-tb'K KOY .. 79 

-- - — ■ . s. 54 — Sale of 

sctianift'd sliare- I’urcliascr iiiquiies 
what title See s 13 ... ... 7S2 

BEVEliSIt )N 1.1; Sun by tiresiiiiijit ive le- 
* veisinner to deeliire ado|)tiou iiivaiwi 
Deith i>f I’laiiitill—Next presumable n*- 
vei'siouer if mav continue suit See 
Civil rrccediirc Code. Or. 22. r. 1 .. till 

--. Hindu, if t" be sjiccinlly 

cited in probate proceeding See I’ro- 
baie and Adininistratioii Act, .50 8^82 

---. See Hindu Law -Wp- 

mau's E.slatc. , 

RE.VIJ:\V. See Civil Procedure Code. 

Or. 47. 

See also Civil Procislnvc Code (XIV of 
1882), 5.S. (i28, (129. 
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HEVISION. See •ri\il I’nx'cduro Coilis 
». 115. 

REVISION\I. AM) Al'l’JA.MTi: ju^rsdic- 
tions, distinction between. | Held (,i> ic- 
HfU’d'' lilt' applii .il mil 1(11 ii'vi-.Kiii nl' llic 
iirdi'i' lilt lilt' J)|..lii(t ,)iid;tci -'I'h.il a 

Coiii'l III till' f\t'i( ix' oi' it'' n])|)i‘lliilt< 
jiii'i'tilicf mil iiiM'-l iftiil("- till' till Is. and. 
il' iii'Ci's^,!! \. sul)..( itutf's its own ap- 

jiri'ciatmu id llio cn iili'iifi' tor (hat ot 
till' pniiiar,\ t'.iiii't. 'ml alii'ii llu' ('oiiit ' 
as a Court ot loiismn looks into (ho 
e-vidonoo. i( (loos ..o Hidi .1 vicii (o di'tor- 
inini* a hoi her tin' suljoidinati' Court has 
assiiniod a jiirisiln I ion ahioh it did not 
possos', or doiliiiod a jiii I'dicfion a Inch 
it did pos'os', or has in the o.\ortiso ot 
its j urisiln I ion ailed illofially or iiilli 
materia] irro;;iilai il i. and in (ho pro- 
aonl case tlio II it;h t'oiirl could not ho 
rij;hll> united hv (ho I’elitioiier to 
o\aniino the o^ idoili-i' with a view to 
tloterniine aliotlier (ho Distrut .1 iuIko 
I' orroollv apjnei laiod its iftoil 1I.\SH 
-MOM I)A^S1 V. <i\NOI)\ SCNDMtl 
I)\SSr 8d 

S.VLE, tiititioiis and oollii'no See Eraiid 2711 

- ——. piihlio. at an iiiiii'iialh eaily lioi*:. 

it liad See I’nlin l.’i'enl.i tieii. > h .. IMI'i 

-- - III <'oll(‘( tor’' ('oiiif-i(Mini it iiiihlio 

.sale, alien pooph pioioiitid tioni (oni- 
int; III tioeh tie chaprasis See rulin 

Rf'elll.ll ion. s h . 'Iljlt 

--, not i( ( s ot. i.ikon doiin and ke[it on 

Nai.'i's 'J'ahle loi in-piitmii ot iiinkh- 
ti'ais dill III}; oftice hoiii' 111of^iilai ity 
, Mlialiiio '.lie See I’litiii Jiop iilat loll, 
s n . . . !iit:t 

-not f'Iinidel ed in time tliloiiyh 

vond.ii'' non-jioi tiaiii.inee ot 0 "ential 
torni iv ithiii tinie a"iened - \ eiidoi it 
liiav ~oll pi Opel 11 to aiiolhei at lei o\- 
piio ol I'no--.stiili'eiiiieiil piinlia'Oi 
\(ilh noln.e rnaklTie mipl'io enionts it 

(■nlitli.l lo ooriiperi'ati(>ii. See Spot itn 
ltd lot \(t, s 22 M 

--, Pol lll.llielil h.l'O Mllll (l.ndltloll ot 

toiloillire on liaii'tii- Ifoldin;; i; sa],. 
aide in oxeiiitioii See I'uil Piodeline 
Cede. ' lill . . I1S2 

-. Court sale—Accept.ance of bid, 

if incomplete without Court’s sanc¬ 
tion—Court and Nazir’s res;3CCtive 
functions in regard to bids | Per Co\o, 

./ ■ Ciidoi (ho inie-. It Is th-' Na/.ii 
hii'iiifs, t,i (oniiiliio (ho '.il", thiaiu'h 
the Ciiii|i (,!' mil a (In. \,i/ir lia~ .i 
di-'n'iii. to (/.eline ,i( ( oi.l.i ni o ot 1 ho 
... hi-ni'l hri .» hi n Iho |)i o o i.’iiod a p- 
po.i*'s -o (lo.i'lt inadiiindo a' to iiiako * 

It , 1 ( 1 '. i-.ili'e I., .jo ■- , ’I’he Cmirl tias 
.0 iiiia-i-ro.i ii toil (11 1 Kail'll in (ho 

ina’ier .tnd ma io(|iiiiod i(-clt 'o 
knock <ii .\ 1 . Iho pi op'I tv It a jioi-on 
(fops tf. hid lit a '.ilo and m full ktiow- 
ledjjo of ihis oiii,din,.n olloi . liids tor 
• the proiioriy. ,.iid i ho propoitv m 
fcyookod Ja»i. to luin. the moro t.at 
that tLeWCoiirt ha .uji'ornioiilIv ('lo 

. di'orotiori In oontiini or aninil the^ 
N’/i/jr's act mil doe- 'lot loaio it o|)oti 
to '*fho hiddor to aith'lrau his hid. 
Quare—V hothe; a second «app0itl Iios 
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, from an^ ardor refusing leave to the de- 
erf ('-holder ii£ withdraw his bid.' 
RAJKNDHA RlvOS.AD JHA v. URKN-' 
DRA xNATll .IH.V ... ... ... tWS 

--. Execution sale, decree reversed after 

—Purchases in parts by decree-holder, 
by a Defendant not a judgment-debtor 
and by a stranger, how attecced—Mutner 
of intant Defendants appointed guar¬ 
dian without express consent—Decree if 
binds infants—Infants' interest if, passes 
at sale j A Court is not competout to 
appiiinl tlu' iiiot,iioi' of int.iut Doioii- 
daiits thoir giiardiim ad litem uitliout 
her ('xpro's toiisonl. Whi'ic in a niort- 
gagi' -ml llu' niolhor, who was projiosod 
hy lilt' I'laiiilill as guardian, did iiid 
appear or signify lior willingness to act 
as giiiudiaii ad litem ot the iiifaiil l)e- 
teiidaiits, hut the Coiilt iie\erllu'less 
appointed hor giiiirdi.in and the suit 
oiitled 111 a dooree, and ,i sale ot the iii- 
taiils' and other-’ [itopertii's. Held — 
'I'hat the infants were not propel Iv ho- 
tiu'o lh(' Court and wei'f' iiol limiiid liy 
the donee, and Hh' sale did not jias- 
tlie rigtil. Iith' amt interest ot thi' in¬ 
fant-. Where a decree Is .sn a-ido 
siih'oi|iielitlj to a sill,' Ml execution ot 
the doi ri'O, the s.ilo will l)i' i am oiled if 
the pliK li.ise ha- hoen made liv the de¬ 
cree-holder hut ii'it when till' j)uiilia-n 
1 - a sti'.iiiger 'I'he sale will als.i he laii- 
ci'lled when I lie pun li.isi i (lioiigli not 
till- dooi’ee-holder is one i.lio wa- a partv 
to the pro(ceding Tliougli r f ot Or. lU 
of the Civil I’l'oeeduu' Code eontoiii- 
plalcs a s,i|,, ,,(■ (he im)rt''agfil |)ro[i('r- 
to". (he (!(■( I’ee iiiiist ho sni(alil\ niodi- 
tiod 111 ox( o]ii loll.! I 011 oiiiii-ta nt O', e.g., 

when flic iiioi tg.igod pi'oiieitio' liave 
all'tailv Ijooti (oiivoitod liit,i liioliev h> 
ii|i,'rat ion ol hiw \ \ h’l,\'Dlt \ ClftN- 
1)P\ ^i\M)\l, V. .IO(ii;M)HA N\l{\- 
Y\N l!OV . .V17 

t-\l.P No'l’l ric Xl'Tl )\, s(),.i ifil at Ion ol 

jirojioitv to ho '('Id 111- t-iidioiorit 
lioatioii. what i PloJ -r piihl io.it loii 
See ifoM'liiio S.ilos Art. " .'i (1 IHl 

SliCO.VI) .\PPI]\I., (oiidoi of o\ nloiioo .it 

111 .mug of. See I,imitation Acf, s 20 ... 2't7 

- -.. Boundary dispute— 

Tlmk map and Government (liiMas, 
which to be preferred—Clnttiis assumed 
to be public documents and "therefore 
preferred—Error of law affecting weight 
to bo attached to evidence—Remand | 
VVlioi'i' Die lower .\|ipellat<' Com I in 
(loli'i'iiiiiiiiig a r|iies|ioii of hoiilidul'ios 
jiiotorrod rortaiii (ioioMimoiil chittas ot 
the soar ISH to the thak maji. on the 
iissiimiit loll, made withoiil i'ii((inry. 
that the chittas were puhlie donim<'ii(,s. 

Held—'I’hal it tliev'^w^-re urivnte doeii- 
iiioTit-. it w'l' impossible for the High 
Couil lo sav to w'liat extent the lower 

„ .tpiiellale Court was iiitliielioed hy the 
idea that the chittaS were pulilie doeil- 
iiieiits, jitid the case slioiild he reniiiiided 
fov n timliiig as to whether the chittas 
Mere jiiihlie of private, dor iinients. 

, .Tliat. hut tor this, botih th’e thak and Hie 
chittas hejiig evidenci'. it was for the 
lower Apiiellate Court fo attach sueh 
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vuluo us it thought proper to each 'of 
lliein uml the IligJi Couri in sucoiul•ap¬ 
peal would not gf) into the weight to 
bo attached to each. NAlll'iNPliA 
KTSHOItK KOY v. SUlMA'I'l KAHIMA 

ham; ... ... ... ...lOl.-i 

-High Court can ina^o 

deductions from facts m. without dis¬ 
turbing findings ol lower Apix'llalo 
Court. See I'urdanashin Lady . 

----, if lies in suit for rent 

other than house rent not exceeding 
Rs. 500 m value.I In suits for lent 
(othci than lioiise rent) although the ^ 
value theri-ot doi's not exceed Its. .'lOO 
a si.coiid apjieal lies to the High (.'oiiit. 
tiVIM»l)i;\ Ml DIAI.I V. .NAHlxN 
<’11 \M) roitAi. ... ... ...io:io 

- — — 0|•(^(.I. of n'liuuid passed 

on .setting aside hiiding of fact Order 
il binds lleiich liiiallv licaring appeal 
See Haiiwa\s Act. s 7.5 ... .. lOnf 

- — -, if liC'. from order re¬ 
fusing leave to dcciee-lioldei to with¬ 
draw his bid See .‘sale . . ... ll.'t.f 

— —- — - if lie- fioTii Collecloi’- 

decision under Ail .Ma.I.) \'11 i’ ol lKti"> 

See .Vtt (Mad ) VIII ol Ihii'j. s., <i. i,;i 07 

-, Kctiial Ol deled when 

liiidiiig ol tact arrived at in jiarf on 
iiuidinr'il)b' c\ uli'iice See lAidenct- 
Art, s. . .111ft 

- - -. Construction of docu¬ 

ment, if question of law when document 
not the only evidence of contract.! 

W hen> tiy all .in.iiigeinciil come to lie- 
tweeii I be !'.<imindar and I lie laiiats, 
nioiiev-payment was suljslituicd in Ift'li 
tor pal incut of a share ol t be jirodiae 
whicb pieiaib’d lielole lliul le.ir. suli- 
jeet to tile coiiditiin tbat wbeii the 
lands (tbcii i lelding oiili '‘diy ciojis ") 
wcie lit lei '■ wet ” » nil i\af Ion, " wet 

latcs” (wliirb were bigbei/ woulil tie 
settled, and'tlic /amindar oIVcied paltas 
III winch be (l.iimcil in lesiject of lands 
recently snbjcclid to ‘‘wet " (ii)liia- 
tion all cliIiaiKcd tale ol lent Iweed on 
the jirodiiei'-sbaring sy-((.in, and the 
tenants in defence niged tbattHie cash 
s.>sleiii was intended to lie intiodilied 
permanently and (b.il it was on the 
biyis <d l.he (ash system that a sulise- 
(|ueiil leiision (.f rales had been made, 
and the first Ci.iiit and the <'ourt 
fi,»si appeal came to the eeiiehisinn that 
the arr.ingeliienl In which produee- 
^sharing was converted into easli-pay- 
nieiit was a permanent one, the Fligll 
Couit on second appeal held that it 
must 111 . gathered from the eorisli net ion 
of the Iciiunls’ muehilik.is cxciuIimI 
pnor'fi) tin* year when "wet " (iiltiva- 
tiou viati begun thnf (hti parties eonteni- 
pluled a return tli(> produce-sharing 
HV.stem if “ wet, " or garden erotJ» were 
raised on drv land. Held 'by the .liidi- 
(Mul (.’oiiimittee).- 'I'hat the mueh'likna 
were only a part of Hio evfdeiict' on 
which .the lower Couifs acted siiid *he 
Ifigh Courf in second a]>peal iii.rnvers- 
iiig !))(' finding nf fact of tin’ lower .\t)- 


SECOXD APPEAL-concld. 

pollute Court assurticd a jurisdiction it 
du'» not possess. Mussumat Ourga 
.Chowdhrain v. Jawahir Singh Chaudhri, 

L. K. 17 I. A. IL” (18911). follow (M. 
KAVl VEEKAKAtIHAVCLC v. SHf 
I1A.JA ECMMA DEVAHA VKNKA'i’A 
.NAKA.^IMJJA NAim, JIAHAUCk, 
ZAMJMJAH tlAKC (P. C.) ... .. 97 

SECl HPl'Y i'OK COS'l’.'^ tn appeal. See . 

Costs ... ... ... ... .ip; 

SHT-OI'I', Equitable, when to be enter¬ 
tained—Court may impose terms on De¬ 
fendants—Barred debt, claim of set-oP, 
in respect of ) The right of sel-dff e.xists 
not oiilj jn cases of mutual debits and 
credits but aKo whert> cross-deinauds 
ari'o out of the same (rniis.iction or ar*. 

So (oiincilcd III their nature and eir- 
eiimsIaiKcs as (i, m,iUe it niequitalilo 
flial the i’laiiilill' sluoild recovi'r and the 
Hrfeiidant be ilnieii to .i cross suit. 

Clarke v. Ruthnavaloo, 2 M. H. C. K. 

2911 (tSt).',). tellowed. \s tho inquir.v 

into the (1 oss-dem.itiil made in this cast* 

III the Deleiidaiit- would involve great 
di'lav, the High Cimrl allowed the in- 
qniiv to be made in this 'Uil on cer- 
l.iiii (eriii- iiuiio-ed oil the Deleiidanis 
I(.\M HUM .sl.MiH V. I’HK.M V\r.\'D 
SEMIII ... 

Sir.\H\.MniI lll'NDI. iiisiitticient Iv stump¬ 
ed, ,iilmis-,l,i|il I in e\ ideiiee See 
.'sl.'imp V( t, - 2 i5) lb) . . .. 132() 

SHJdi.Mr, jiutiii le.isc ereafed liv. if 
■'tiaiistm tor valn.ible i oiisHleratmn " 

See J.unit,tlion \el. Sell. 1, .\rf l.'H ...IflSi 

• 

—' -. -(a(ii' of .'sJieball if entitled ,fo 

p.iVMU'iil ot compeH'otloll moiiev under 
l■allcl \( (juisituiii I loi iletmtter 

bind- aeiiiiiied See l.aini ,\cmiisiiion 
.\el. s-,, ;tl. '(2 . . ... C52 

— -.S joint- Suit tor enlianeeinent tif 
lent it iiiav lie biouglif by one shebail 
.done .shell.nt' It joint l.iiiillocds See 
Bengal Teiiaiu.v \(l. s. :!0 . . ... '2(i0 

SlliNVTITlI] ('f txeeiil.ilit, ab-ellce of— 

Hoi timeiil wiiltoii hill not snrnctl by 
t'.vet iit.iiil if ojier.iiis a- i i-leUsc - Name 
writ I ell Ilf I be eoinmeneeriK'nt of ilocu- 
Tueiil if siilbeient. See Doemneiil .. till 

-— genuineness of, jiioof of. 

See Will . . ... 826 

•• SICM'.H AM) VBlv'l 11 i;i),” plaint not, if 
giouiid foi disini'snl ot -int See I’nti- 
lic Hemiiiids li’eeoiery .\ct, s. !) i2) .11.59 

- - -- - - - --. reiinis+rion 

IK’I Certifieate jiroecedings iV'void. See 
I’liblIf Deinamis lieciiverv .\et- •* 9 <2) ..1159 

SIKMl (illATWAl.I KIKib’POSn CK VNT, 
share in, it a right of a " zemindar or 
other proprietor " See Sontlial I’argan.is 

llegiilatioii, s 11 ... . . .fl!) 

» 

SLAVKKV. See Contract ..., . HIS 

SOLlClTot? PiofV ssumal 111 isenndiict^- l)i.s- 
ciplinary juristlietmii of High t'tiMrt. 

See ,\ttoriM>y . . 
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RONTIIAL rADCWAS UKiaLATION 
JIl of 1 h:- 2 'i. ss. 11 , 14 , 25 , 25 A~Record- 
of-rights, effect of—Suit challenging* re¬ 
cord, maintainability of—Special limi-' 
tation—Limitation Act (IX of 1908 ), 
sec. 29 , how far affects Regulation III 
of 1872 —Minors how affected by the 
Regulation.] 'I'lif I’lnnlilK ^oim* of 
■vviiom Moro iinnoi' '•ucil flu' Di't'oii- 
dallt'.. for pointioiL or laiiiN lu'lil iii 
* conimoii liiif iiol ii' laniily i>to- 

porty. fn Ilia lai oiil-ol-i i;;lit'- prajian'il 
uiiilcr Ji'i'h 111 ot l.ST'J till' Ih'fomlants 
had ht'fii U'conlcil .i' piopiiilor and 
mokararidar in iv-pn I ol (In- land'^. 

■J'ho v.i"- liioiiHlit aft''i‘ fliK'o yo.irs 

from llu' dalo ol I lir piilil a a I om ot flic 
rec-oni Held —'I'li.il llic polo\ ol Ivonn- 
Jafion III of aa'- to h.i\(' .1 coiii- 

pU'le 7Cl ord-of-i’iL;litand I'lfcrc'.l.. in 
land III flic Sontli.i! rai^r.inii'. and lo 
fxiliidc 111 ,' jiiri'-du tion il < nil <‘oiiil' 
except Ml (I'rl.nii iii.ifl.'i-- pio\iilcd lor 
III the I'cjji.l.it loll 'J'li.il till- '-nil s,i far 
a- it ic'^Miiieil flic piiriM II l.irv iil;|i(> m 
flic I.mil WO' h.iiicd 1i\ 1'iin 1 atmii iiii- 
ilcr 'ct ’ill ot I lie Ivi j;nlal ion 'I'hat 
(tic T.iinitatloli Act i- applu'.ihlc (o tlic 
•SonfJial I’ai ^i.ina-, Init 'cc L”) ol \i I 
I .K ot ll'IlK ~a'c- all jii ovi-ioti'' ot loial 
laiV' a^ to linut.itioM and doc- not llicn- 
iorc allfct llic ttiiio M'lir-' role under 
<icc. 25 \ ot the lfc;,Milat ion 'I’liat Hi*' 
Iicoulatloii doc- Hot di.iIm' .my cxicn- 
(loii III faionr ot lo'iior- .iiid It'c 
miiiotils proM-ioii- ot Die oinci.il 
laniitrdioo \it lia- icliicinc to Die 
)>ernifl- of Imiif.il.on tn' -. iihcd in Di.il 
• Acl 'Thai Die iioloc pio\iilid In -ci 
U i-* to the pc.ipli ol the \ill,ij;c iiii'— 
pftctnc ot ace in' infi lliuciii c and ti- Die 
law' iii.'kc- tile I Cl ol d ol-riLdit - (oniln- 
-ivc proof 111 Die iio|D» and mlorc-l- 
flierein iC''ordcd Die Defend infs i.iiild 
not he (all,'ll upon fo jnme Di(\-ei\K'e 
of Die teiiHired iiofiie- .1 \ N I K l I’Dlf- 
S\l) .III \ V. IlM’.r !.\I, .IIIA . If't 

ss. 11 , 14 , 25 . 2 oA—Effect of the Regula¬ 
tion on the jurisdiction of Civil Courts 
—Elements necessary for suit to come 
within sec. 25 A—Sikmi ghatwali khor- 
posh grant, share in, if a right of a 
“ zamindar or other pronrietor.” i 'I'lie 
I'l.iiiitiff ljron';li' a -nil tor deihnafion 
of Ills t iDe to .1 -1 ;ii I ,11 .1 (erlam tn'ir/,.! 
ill the ^'tIlDl.ll I'aioan.i- nhoh foinnd 
the snhiefi of a -ikiiii eliiDi'iill khor- 
posh pl'.mt and foi iooi-l i,it ooi of t.i- 

liaiiu- m Do ■' D l(•lllen( i i roid- m - 
jiei t Dieieot D ppeo',.,! Di.if 1 ( 11 ^ r as 
pa'Cild.' t( I'e ,;!i.il'i,d- ii'id in. laiol- 
rcvlhille w.l pi' il.l.. 'j.iell fo Do' 
fiovel nine frt ill I- ‘.pel I Die land 

which wa- not f'‘'e D.i.ai Do'.iioinent 

revenue Held —’I’ll.il Die efful of -e( 

II. 14 .and i .'5 i.t l.’ee III of IS":’ na-. 

f liat f he jiM 1 ■!,! f 1 ' 0 >j tin ('nil ( oiii I- 
wa,“ a .-ohlt-l'' o.xellideil (M'l.l m i.a-e-i 
* »-|>ee)ally rirovidod (or mi -e • 25 1 'Diaf 

ill ordl'r fli.it the Plami'H' i-«■ <.ti.iijld 
fall wifheii f hr ja(bv i-ions of see 2 . 5 A, 
li was o«sen(‘ia^for the I’Iniftfiff to 
show’lh'if he wa- a zainimlar or other 
propriefiir, and tin* inforesi to land 

like tiint claimed by the I’laiiiDff^ did 
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'SONTIIAl, I’AIKIAX.V.S h’KCl.—concld. 
not eoine within thi*- descrifitioii of a 
iigJif ot' “a K,iiiiin\\r or other pro¬ 
prietor.'’ 'I’h.iL the only reined.v th» 
ri.unfitl' had was to apply to the (ioveni- 
nient iimler sec. 2.5 ot Dio Kegmlatiim lo 
di"cct (he revision ot (he record-of- 
riofils. M;M() Dl'KA V. 7’AKBATl 
KIAIAKI ... ... ...549 

s. 14. See ... .549 

ss. 25, 25A. See s. u ... 499 ; ,549 

srJsClM. (iH i;'r when excludes jurisdic- 
' tion sf ordinary Courts | Meforo the 
jiil isdiet loll oi the ordinal V ('onrts ol 
the coniiliy can be excluded by a 
Sjieeial ('oiiD, there miisj-, be clear words 
111 Die .stafiite ex( hiding such jnnsdic- 
fi.iii. .s\,S||| IDir.SVV 1IA/I;\ V. 
SIIKJKM l.SIIAKAi: AM XA/Ilf . . 0.3C 

,‘4I*i;('IFI<’ I’MD’DI.’AI\.\('i: of contrail, 
suit foi See Contract ... 9 ;t.‘J 

.si’i;ci l ie i,’1':mi;i’ \ct <1 of is::), s. 9— 
Joint ownership—Co-owner, dispossessed 
by other co-owners, if may sue.] Where ' 
a (o-o\v|i(-r in jihvsical jjosse-snm of 
pi'ojicrt.c joiiiDy wifh (iili(*r co-onners 
IS di-poss(,,-ed b.\ flic I,lifer he can 
lust it nil' ,i -nit tor rtiovcr.v under -ct. !) 
ol Die Specific licliii 5ct Han Narain 
Das V Elemian Bibi, i'i t' I, .1 d:- 

c P.i ('. W'. .N l !l) (1912), disfinfjiiish- 
ed \'L’I.\l\.\ HIIJI V. SlIMKli RK\- 
SCT ... . ...1117 

— y- — - -, s. 9—Possession 

if includes joint possession—Suit by co- 
iharer | 'I'hc ii'od- ol -ei 9 of Dio 
Sja'i'ilii 1,'elie) \'i lit,'I' to exclusive 
j)o--i-- 11,11 and the ('ourl m a -nil cin- 
dei Ih.il set lion has no j n ri-d i"Di>ii to 
pitmf ii'int |i'is-(*—ion (o Die I’l.iintitf 
Nil ordei 11 loll r till- section can be* 
in.ide III taC'inr ot n I'famfill who chums 
im nodividcil share 111 Die projiC'Dv 
fioiii wIjkIi he ,md Ills I’o--h.ireis Imve 
hem on-,ed li\l!l .N\.\l\ DA.S.S V. 

.■'ill 1,1 Ml Ni*\.ll ... 120 

- - —. -_ j g—Adhiar, 

status of— If tenant or labourer — Posses¬ 
sion as Ndlii.i'- if protected under sac. 

9—Civil Procedure Code (Act V of 1908), 
sec. 115 I V'( I • hirtcely an adhiar .vac 
a (i iiaiif anil, in Die ali-i'Oee of pr»of 
Di.if an "adhiar" m Diaf ji.irf of Die 
Uoimfrv I, a- a hibouier, (he decision of 
the lower ('(.nil jiiofeefinu' his jiossi--- 
Moii nndir -er !) ol flic fijieeifie Relief 
.\( ( was nof. one wJiieti Die Hitth Doiirt, 
would levi-e nnder sec 11.5 of Die Civil 
‘ I’roeednie Code. DM; V.t'I’ll DAS 
ItMIfADI V. HIM SCNDAd HAltMtN 1'205 

—.. - -, s. 22—Specific 

performance, suit for—Sale not com¬ 
pleted in time through vendor's non¬ 
performance of essential term within 
time 'assigned—Vendor if may sell pro¬ 
perty to anot'ier after expiry of time— 
Delay—H-nrdship, brought on by vendor 
—Subseejuent purchaser with notice 
makinq^' impioveriienti, if 'Entitled to 
comftensation.l Where a vendor agreed 
to satisfy the piiit'hasor within a sped- 
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nX’TFIC KEIJKP ACT—concld. 

fied time thut " she hud a valid sale* 
ablo intkTfist m t Jo pioix-rty, by sliew- 
ing a copy of the<^)rtU'r ot t.ho Collector 
about the registration ot her name in 
respect of tlm property, the \ViJl ot her 
molher and otlier papers reintiiig there¬ 
to,” but neither the Will (whieh hdd 
been tiled in Court for probate) nor a 
certified copy Iheieof was shewn, but 
t,ho vendor proilueed a com promise 
pc'tilion between the partus to the pro- 
hate proceeding: Held, in the cireuni- 
etancos of the case, that it was iinpos- 
Riblo to hold that, the picidiictinii ot iho 
Will was a non-essi'iitial leim ot (he • 
agreeiuoiil, and non-cimijiJel ion of (ho 
.sale was not duo lo (he del luK ot the 
purchase*!' who had leliiseil to accept 
Iho eomproinise petition in lien ot the 
Will or a certilied cojty thereof. Wheie 
jiroperty which had In eii agreed to he 
hold lo i’lallitlll was sold lo llef'emialit 
on .‘lOlh .August, the ci*ii\evaiue being 
regislcied on tlie following (la\, and 
the I'lainlilV sued foi -pei die iicitoim- 
ance ou (he 5lli XoM'iuber on the re- 
upeiiing of the Cuil I'oiiils whnli w.is 
closed tor' llie I’tija Heliil.ns frniii 2nd 
October to 3rd \o\enilier Held 'I’lieie 
was not Mieli ji delav in iii-l 11 iil ii.g the 
suit as would ]u-litv (he Coiiil iii ri'- 
fusnig sjieiilit perloi'uiaiKe. Specific 
pcrtorm.iiK e will he iclii-ed agaiiisl a 
vendor on tlu* ground ot baidship as 
conteinplulcd 111 sec 'J'J (2) ol the Sjieci- 
fie IJeliet Act, wlien- tlii- \eiidor lias 
entered into the (oiiti'iul without toll 
knowledge nf the eirciiiiistaiu'es Where 
a (rari'ieiee ot jiiopeity buys kiifh 
notice ol a prioi agiceiiieiit to -ell it 
lo nnidher and makes inipro\emeiils iii 
the propi'i'tv witlidiit iioiniiv of the 
latfer; Held—Tlnil in a 'inl li\ (ho 

latter for spisifie perforiiiam'i', lie was 
not entitled to be reiiiilmr-cd tor tin* 
costs of ibe iniproi eiiu lit - ll\l?\- 

DIIOM; DldiXATil V. ltd \(l\lt \Tl 
DASr ... - ... ... ... 89 

--— - s. ^—Declara¬ 
tory suit under, if maintainable where 
property not in possession of Defen¬ 
dants and Plaintiff cannot ask for eject¬ 
ment. | Where tin* piopeilv is mil in 

possession of fhe I)e(i iidaids and (lie 
Plaintilf eannol a-k for eject nieid as 
agnyist them, a deel.iratorv suit is 
ninintainable under see 13 of (he Speci¬ 
fic Itclief Act. Subramaniya v Parama-^ 
swrran, [. b. It. 11 Miid. IKi (isg.'i, and 
Malaiyya v. Perumal, 31 Alad. L. .1. 1033 
(IKlh. followed. lt\Mi:SW'\l{ Ml>N- 

iJal V. J’ROVAllATl mOIil ... ... .313 

• 

---— -. S. 45 —Omis¬ 
sion of ((ualified eaiididale’s mimi* from 
KlccfioQ l'»d> under llengal .Afedieal 
Ael—kn.stake of Keturning (Kiieer— 
Jiirisdictihn <>f High Court to interfere. 

See Bengal Medii'al .Net. s. 37 ... 121 

STAMP ACT (11 of IS'.IO). s. 2, cl. (5) (b), 
sec. 35 (a)—Shahnjogi hundi, insuffi¬ 
ciently stamped, admissibility m evi¬ 
dence—Payment of penalty.) TheVlaiii- j 
till sued for reeoiery of money - dde‘on 
fiv9 instrunioiit.s described ns hnndis. 


STAMP ACT- concld., " 

Tho documents boie an impressed slump 
of t annas each, were each of tliem al- 
■*tes(cd by a witness and tho money 
secured theichy was made pin a hie " to 
the re-iieelublo holder.” Held—That 
fhe (loeiiiiients in (|Ues|jon were neillfer 
bills ol exchange nor promissory notes 
but bonds within the meaning of sec. 

3. cl. (5) (bj, of tho Indvui fstanip Ad, 
and wen* adiiii-sihle in c*\ idem e on pa.y- 
menl of duty ami penalty under .sec. 3.') 

■aj of file Indian Stuinj) Act. 

KC.SlfAlti ('ll NND SC It ANA v. ASKA- 
RAM MMI.VTO ... ... ...|3'2C 

- , s. 35 (a)—Shahajogi’ humli, 

iiisiiliicu'iitU stamjjed. adniis-ibility in 
eviilem e-lAn nieiil of peiiold. See 
s 3 , -.i (bi ' .. ... ' ...132(1 

STMte HI,('ISIS. See Hindu Law—Adop¬ 
tion ... ... »... 841 

ST\Tli. Nt.'T dl' -Cession of territory— 
Itiglils ciijo.M’d under tormer sovereign 
il ,-ul>si-i CoiiliaLl with new sovereign. 

See \d ol Stall* ... ... ...1087 

ST.NTCTC. aiipliiatinn ol See Cud I’ro- 
tediiie Code, s l.'il ... 835 

*'STH .\ V l,C'' 111 an umler-iui*ut's kabu- 
liyat it uniioils jieiinaneut loTitablo 
giani. See Bengal Teiianiii Vet, s I ...*1129 

SI B-S(i||, KKilir if aKailiis to khorposh 
giant. See Kliorjiosh (iraiit ... 102 

- - — Sgg .Mining Itights 

SCCCCSs-JdN ACT .\ ol s. 50— At¬ 

testation if must be as to same fact, 
e g . execution or acknowledgment — Exe- ‘ 
cution—Guiding the hand of executant 
m fixing mark.l It i- noi neees-ary thid 
ea< li ol ill'* attesiing wilio'-sis to a 
Will ■-li'’iild jiroM' III,* s.inie Iful-. t)no 

wiliii'ss who saw tin* tc-laloi sio,, t]io 

Will a'ld .liialli' i- before whom the e,\e- 
(iitniii ot the W ill WMs onlv acknow¬ 
ledged l)V the teslatoi 10.*V both lie good 
atli-(ii,g wilm-sso, (o the same Will. 
Wlieie. on tin* loidiiut*. it appealed 
tliaf, a Will had been diawii up in ac- 
eoidam't* with the *. ishe- of tin* testa¬ 
trix iis expressed dining her life! imp 
1)1 loll* leliahie wit'iessos, tliat it was 
lead o\er lo hel w'lieii 'he wjis m jais- 
session of hei s,-ii-es, and (lien being 
iisked b\ one ^. w hel her he would sign 
the W ill loi hei. nodded her assent, 
whereiijion S guided liei tingei' to make 
the maik .iml then nut down the (es(a- 
tiix’s naiiii* nmler (lie maik liv his own 
pen. Held —That the Will was cxecnl- 
ed h,\ the testa! ri.x as recniired hv see. 

.50 of the Sm'e(*ssioii .Act. That a'j_ilie 
exeeniioli of the Will was eoii^ih'fe the 
niunieiit the mark was in.ide. S heiiime 
an attesting witness v, hen he wiote his 
own name alter the lestaln.x’s. Ml'IvTV- 
NATH ROY CHOI Hill RY v. .HTHN- 
DRA NATH ROY CHOC Hil Ch’Y ..1395 

- . s. 50— Execution of Will, * 

what is proper—Attestation—Indian 
mode of signature—Presence of t4ie wit¬ 
nesses at* the same time and attestation 
of identical state of things, if nt'ces- 
sary.) See. 50 of the Tmliaii S^icce-smii 
Act differing from s-oc. 9 of the Rnglisli ^ 
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. Faye 

SrCC’liSSION ,\(’'r--cor>cld. 

Ai't OApvossly pi’nvidfs. iliat it Is not 

lUHii'sMiry lor hotli attest inj< \\ itii('ssi''s to 
bo pri'seut at the same time Tlie Knit- 
lisli s\stein ot exeinlini^ the doeu- 
nir-iit at the tool does not nsuiill> 
obluiii amongst Indian' 'J'heir »iistoiii 
IS to execute the doeumeni at the lop. 
Ordinarily tlie sij;natnie id Die exe- 
c-ulunl apiiearl at tlte top i'ij,'ht-hand 
coiner and tvheii he exeiiiles the doeu- 
uieiit liiniselt and not bv an .ittoriiey, 
he Is aeeust(lined to a i ite " b_\ nii own 
pen.” \Vlieie in a Will aiill'm on four 

'.sheets .ot papeis the sienatuie of the 
exielltant, .ippe.ired .it tiu* top lett-hand 
corner ot the lii't pane as lieinn made 
liV hi.s oan pen, but his sienainre onlv 
oii tlie next t«o pasc'. and his sionatnre 
With (lute (tfi tJit* ht'-t pum*. «uui lilt' 
siftnatiiies ot all loin alte-tine witnesses 
apiieared aloliy'iih the 'innaiiiie ot the 
execnlant on the h't pane and on i .leh 
o) the other three |)iine' aiijieaied llio 
sij^natiites ot two ot thi'e tout jjer.sons 
Held—'I'liat the opeiatiie sionatnre 

was the one on the lii-t liaye and as on 
the e\ ideiiee it appeared that at least 
two ot the witnesses whose naine' tip- , 
peared oti that pane sub'iritied then 
names ammo attestandi, the Will was 
pioperly exeinted as leiitnied lii se<- 
.^(0 ef the Sii(ie"inn Act Uheie the 
testator alter IniMiin exeinted (he Will 
in the pvpsenie it one .itte'inin witness 
t.oiili It siuns'iiely to the Innises ol two 
olhei atte-tinn witne'-es who on his 
aekiiov. leilomenl ot Ills -loiiatiiie lU- 
teslf'il the doeiinieid, Held—'! h.il theie 
»as valid attcstatnn In .ill threi’ w il- 
lU's'es wit Inn -ec .'ni ot the .s^uiees'iim 

\fi s.\m TKi 'I'll \Ki r; \i\ V. I \ 

s.wi .. 


__. $. Ill—(lilt ^o\ei to 

nrand'Oii to lie bom on atlaiiiinj; 
inajiintv. whetliel t .lives eflel t W hi 11 s,,n 
snmves ti's'-itor. See Will 


s. Ill , 1 ale ot con'tim- 
lln.dii Will' See 


I ioii III. il .1 PI 1 n ' 

Will 

_—.- . s. 116, '('Ope and im ali- 

:nn of See Will.. 

- -- - ss. 218, 239. See I’lo- 

liale and A dm ini''I a t uiii 'nt, s ;jt 
t-'Cf I'liKTII'I' A’l'!., suit (li-nii'- 

sed tor inin-|)rodni t lull ot ('ei 1 1 In ate if 

may hi' iih'*! in Aj»|Mllaly < nurt S96 
M(»i(i; Mditii\i: 1{<»Y ( I'oWDiit hV 
V. .\iOUl.M M'tIMN KMi 


f'JI'i 


.i2 

t:t'J 

2ti.') 


"I'l 


stl'f'f j .stSIt >N ( lll.'l 111' V'l'M ^Vll ot 
1885). sv 18 27 -Ccitificate granted by 
specially empowered Subordinate Judge, 
if may he revoked by District Judge 
otherwise than in appeal—Rrg. V of 1789i 
jurisdiction under, nature of.| Iho 
fact that 1.0 appeal ha- In en jireb I'leil 
as»" *sl an older ot a .■'iibordiiiato 
Jildf^e twho h.i' been i.im'IciI wlti. the 
powers ot a Dl't,ri'I .'oni( niider (he 
•Sucees-fion (.Vi^i.ate \. t. n'raTifinn a 
r^Timr fi» it's r'L’Vncai I'Hi ot 
a\iy time when the vm iinis(,.nees 
enumerailfd in sec. 18 of the Aef, aro 
4 provfcJ. ^J-bo rt'vocotioii inu^t ii 


Sl'f’(;KSSl()N (Mll.'TlKICATM \CT-concia. 
caso bo ordinarily ••nule by the Snb- 
orifinalo'.1 iidfje wlieir,jhe is still exercis¬ 
ing: tliat jurisdietion in (bo district. 
'I'bo itistiict .Judge has tn siieh en- 
lumstaiiees no jni isdn (ion to in.ilte tho 
ry\o(ation excejit whole the ease Im^- 
liig been instituted anil being pending 
beloro the .'subordinate .1 ndge lia.s been 
.witlidiMwn by (be Disli-iet .Indge. 'Iho 
Jill isdiel ion ol (he llislricf .Indge un¬ 
der l!eg. V of 17!HI ts more administra- 
ti\e than jniliii.il. lie can act tliele- 
tinder onli when there is no elaimanf, 
and acting uiulei- that Kegulation, ho 
Is bound to ro'peet I lio order gianling 
.1 eeititic.ife until the -aiiie was rcMikeil 
bv a 11 .in p, tent a ill liorit y. .stl K H I 

iJKWA V. ,'<i;(’i;i;r\i{\ ‘oi' sta'I'k 
1 (»i; l.NDI \ IN ( til .M il, ... .'j.51 

.*^1 rr, meaning ol. it ineluiles aiipeal. Sec 

Itelig.il 'J'ominiy .\et, -. j.'i;! . ... .'t.VJ 

. .\Iteralion id 'iiit on acu.iint stated 
to siiit oil aeiminl 'laleil in pievioiis 
sear when .iiioiinl sl.iled toiind to be 
loigery. See Pleadings 

.'sI'AlMt IN.S, 'Oi'v lee ot. on Defemlali 1's re- 
lU'.il ti* uei ejit it See Civil I'ioi ( (!i;ie 
Code, s 17 .. 1(108 

SI \ I) \ It li \\.S, lessee from Government of 
lands in—Permanent tenure granted by 
lessee—Condition that rent will not 
abate in case of diluvion, if valid—Onus 
of proof—Reg. Ill of 1828, sec. 13. | 

A\ liere len.iiils took ,i jiei maiient least* 
ol lands in the .'snnd.n bans sjipulaling 
that "we sh.ill not i.bjeit to (he pay- 
Jiiiiil Ilf lent on the gioimd of dionghl. 
jiiniiilat ton. de.itli. lie'eilion, ineillow 
ot s.ilt w.iter, (Iilu\ i.il ion bv licer, 
ill ' Held—'I'liat it w.is )oi tile ten¬ 
ants it lliei I m pea I bed Ill's -! ijinl.ition 
as beiicg nil'iii'i'leiii with I In- i.iovi- 
sioiis ol s( t .'I'j ,,i t||(. |ifiig,!l 'renaiiry 
\i t to e-tablish that the leiinie v.ii' not 
sit 11 .ill'll in a peimaneiitiv 'ettloil ana. 

Sei i:i ot Peg III ot IK'J.S die' nof. 
ignore oi^ ini.ilid.ite aiiv .lei m;irieiit 
sellleiueiils m.iile by (ioM'i iilnent beloio 
1828 II al»o .1 lithoii-cs siinil.ir settle¬ 
ments - iib'i'fpieiit 1 1 made In (Jocern- 
meiit It I' tbeii'liiie erroneous fo hold 
that then' tuiild m,l he a jierm.imnt 
tenure in (he Siind.trbaii'. Tlial (h.‘ 

,stipul.it ion b.irri'd imi oiilv a |)lea ot 
rediiet ion of ri nt in detenee. bill ni’so a 
.suit lor abafeinent ot rent K 11 \- 

*MAM l)\SI V. .Ill(\.\ kPlSHW 
KINDI .... . . .510 

Si'll I'/rA'. e.veriilion of decree ngainst - 

• person dejiosifing cli.itlels (o seenio 
fiiUilinent of decree, tf such sun>(v 
I’ersoiial lialiilitv li e-senti.il See 
Civil Procedure Code, s ‘ 1 j,"; . _ %j 

-- tor jiidgnieiit-delitor fmjiri.sonerl 

in cxeini'on ol dS'Crce--A (ipeal. See 
Cn^l Proeednre Code, s. 12 ... ...1085 

-/or costs of I’nvy Council .tji- 

peal -^Decfi f lor costs in Privy Cnuiicil 
if in.'v be p\c«ntoil ngaiy.st {irojicrtir's 
chhrftcd by snixdy Personal execution. 

See Civil Proceduu' (We, s. 115 ... 178 
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srUKTY-concld. 

-—, Bail-bond--Forfeiture on failure 

. of accused to appear KSuit tiy surety • 

' against third person upon promise to 
indemnify—Contract, legality of.| A 

bnil-lioiid 1iii\111}’ lipi’ti foi'li'if(’ll iiuiii)} 
fo fho liiihirc ot (ho accii-oil tn iip- 
IK'tir, thi’ Mii'i’l.v ■'Ill'll a thiril pi'i'-iiii • 
who hail agri'i'il (o iiiili'iniiii.v Ihi- ',llrl‘t^ 
for rM•ovl’rv of (ho aiiioiiiil forf i-itril. 
Held —That tlii' I'oiilrait (o iiiilt'iiiiuiv 
wai illi'};al uiiii l•ollll| not ho l■lltlll^l'll 
n;A.»!\\NO Ivl MAli <111CKliK- 
lU TTY V. IM.’OK \SII (’ll. J)l TT . .'Ii’y 

Sf KVIIA ami Thak mat)', av ovnlomo ot 

full' anil i)o" 0 "ioii See Thai. I'JStI 

- - anil Thak nia|)'. lolaliii' xaliio of 

See ('lull l„iiiil , ''1)5 

(H I tCi;, u‘};i'toi ki'|il III. '-hoM- 

jn,; wli.il nil- daripin land' \ilnn'- 
sil'litv 'll ovidonio See l!\nlotiio \it. 

" X> ..KKth 

SI h’A'I-Y \('T (\ ot l>i 7 -i, li (' .. ss. 41 , 63 — 
Register kept m Survey Office showing 
what are <l.iii|nii lands—Admissibility.! 

An oriior niidi i 'i i t 1 id (lio Hoii};,il 
Siii\o\ \oi doi" not iiinil tho <'i\il 
Coiiit 11)1011 (lio i|no'lioii ot tillo mill 
iloi' not Inoi lnilo It ii'oiii tiiidiii}; that 
iliiiino .1 |)oi'iod aiiloiior to lliat oidiT 
f.ho |i.ii(\ a};aiii‘'( w lioiii tho oulor wa- 
))assod w,!' Ill )io"0''ioii. Mil. 
\Vll.ld\M (ih>\II\M V. l'll\MMi|;\ 

\ \'l’ll Mi ri;\ l():iK 

- - s. 63 See (1 . liKis 

TKAI l’I,i;. ofl'oiiiiO' to Pujari's njjlit to a 
'liaio if .ilioi’.iliio. See Trati'ftr ot I'ro- 
jioi tj \i t. ' II I a I VSd 

- - . palas ot Hoi'hi)) .It. it lull 1)0 

liiort ",i})od See Hindu l.aw l;oli}.;ioii- 
I'illdoW lllollf L'tl,') 

'J'I'.N \ NT or lahoiii'oi. adhiar. See S|)oi iln 

holii'f Vi t, ' !) . I'jo.j 

TH \ K .\N1) SI li’VI.’V M VI’S, value of. as 
evidence of title and possession.!, Thak 
anil siirM’i ni.i)>s ni.ii ho iiiO'iiniod to 
lifiio rinroitlv ilol ino.itod tlio honinlario' 
of villa};os and tliiis to tnrni'li laliiahlo 
i‘\ iilonoo ot ))0"i‘'-ioii ,it (ho (lino (li>'\ 
wi'i'c inailo .Hill l oii'i iiiiont I\ al'o ot 
(itlo. Hut -.lull ))i o'liiniit ion tail' wlioio 
tho may- won- )iroiii)itl\ i liallon};oil anil 
f'otiuil in.ii'otii'.ito M( >111;\I)|\ \ \ \TII 
msWAS v. SH VMS! \m;,sst K1I\- 
IT M . ... IJ.st) 

tol.ilm 

vriluo’ ot. See Clmr Land ,'i(),''i 

Tlf\K M \l‘ V.M) (i()Vi:it\ MILN'r 
('ll I'C'IWS. whioh to ho proton oil Sec 
Socoiiil .\))|y>tii • * .. ... ...Itll,') 

TKADL-Af.VffK, faw of, in India—Cdmmon 
Law of England as tto Trade-mark— 
Trade-mark if assignable or may desceno* 
in gross—Trade-mark when and how 
assignable—Trade-mark when personal 
and inalienable—Trade-mark in selitc- 
tion of nataral* products-*^Trade-mark 
and good will of business—Good-will, ' 
what is—License to use tVade-mark— 


TKAffL-MAItIN concld. 

Licensee if may question title of the 
• licenser .of the trade-mark—Indian Evi¬ 
dence Act (I of 1672), sec. 117—Estoppel 
—Merger—Contract, wrongful rescis¬ 

sion—Public policy and contract—Part¬ 
ner’s liability in respect of part/iership 
debts and obligations prior to becom¬ 
ing partner.) In Imli.i tin- hiw nf 

(laili’-ni.iik I- lint t’DVi'J lied h.v '-tiituti' 
mill thi'if 1 ' nil stilt lit 1)1 V ’'V'fi ni of 

* li'Ki't I Ilf inn Till' tis;lits iiinl imhilit ii's 
111 I’Diiiii'i t Inn with (ladi'-nnirlis .in- 
ili'fiTinilii'd 1)1 H'ti'ii'ini' tn till’ (‘'.iniinili 
Liiw nf l';n};l,uid. British American 
, Tobacco Co., Ld \. Mahboob Buksh, 

1 L. i; .‘Ih Cal I Id I lltdoi, ii'fnlTOll tn 
\ tiMiln mail, laiiicnl Im a"i};in'd nr iln— 
ii'iid HI "lO" Till' 1 1 .i.ii'-niai k in tins 

I'.i'i' w.i' lint -.1 |i>'i-nnal .i- (n Im in- 

ill ll'll.lllll' \ 'rli'lfnl it ,1 niltlll,ll |lln- 
dlllt lll.n Jlltn III.IV ll.lM' .1 I I .lltn-llllirk 111 
111 ' si'liilnn .Hid I III' 111,11 k in 'lu-li la-i's 
Is itidnali.i' nf till- i|iuili1\ ii'itilK'd hi 

till' scli'iini Major Brothers i Krank- 
lin, 1. 11 I I'Ids 1 K 1! 71-’ li'll'lind In 
\ 1 1 .idi'-ni.ii k I .111 niilx 111 ' as'i;.;ni'il In- 
(•I'thi'l with till' };ni'(l-will nt I hi' hu'ini'" 
to wliuh it It tall'' Will'll' till' tl.nli'- 
Aiaik' .ilnli}; uilli till' lin'ini''s nt jiiin- 
h.ili'i we'll' ~(dd liv till' I'M'Mitnis anil 
Ill'll. nl (Ilf |)in|ii iftni thf li'i^.il if- 
1 ( 11111 'nif nt till (Ilf i.ilid tiaii'iiT nl 
t i',nlf-nia I k' w.i' '.iti'lnil 'I’lif );i)i'd- 
will nl a Ini'ini'" i- tlm Imiiftit and 
adv,int,ii)i' nt till' nnnd imiih'. Injinta- 
tmii .mil i nnni'fl Inn nt ,i liH'iiifs' In¬ 
land Revenue Commissioners v Muller 
and Co.'s Margarine Ld., L It i 11101) 

.\ C '^17 .it II ‘.'d:!. ifli'Miil tn. .V- 
(1 .ili'l I'l I'f nl (Ilf nnnd-w ill id .1 1)11')- 

lii'" vxniild Im iiilitlcd In ii'f thf nanif 
in whnii (Ilf liii'iiif^— w.is laiiH'd nii 
and M'liii'iiit liini'flt a' laiixiii” nli 
til,it Ini'iiii" Will'll tlif I’laintil!', tlif 
tiaii'lniff' nt till' 1 1 .idf-ni.i i k' ,inil hn-t- 
lif" nl ,1 j 111 f-h.ilfI . '.;avf a liifii'f In 
thf Itftfiid.int'. till' iiithl to ii'f .ind (n 
.iiillinti'f nt hi'i s tn Ii'f I'xilii'ixflx thf 
t l.ulf-in.ll k ' .iml (n hi Id I Ilf nni'il-wlll 
nt Mil' hii'ii.f" nt niinmal jutf-'.ialfi 
and tlif m.iik' wilhniit .mx i nlfi tn i f in n 

})> till' [)l I>|.| If t nl - tnl .1 (i.l It II lll.ll 
|mi mil nil Iln- ji.ivim iit nl ifltain Inxiiltv 
anil (Ilf 1 )ftt iid.inl' '.ni^^lit allfiw.iid' 
tn If|iiid 1,1 U' (hfii nhli}}a11'HI under 
tlif , 1 ”Il''•llll■llI ,ilh".;inn that the I'l.i'ii- 
t ill's’ tillf In I r.idf-iii.irks x, .is illf}>al 

anil iiix.ilid Held ihai iitnlfi 'fv. 117 
nf (hn liiilMli Lx'ilfiiif \it <1 lifi'lisi'f 
i.llilint Im jmriiiltti'd til ilnlix (hat 111' 

Iii'i it'i-r h.id at (lie liitif xx lii'ii (hr 
lii'i'iisf I .iinnifnil'll .inthniilx In gi.int 
• such lii'fiisf Sfi 117 xxiiiilil. lit an^’^ 

rale. I'.i'l nii the I )f fn iid.inl s llin hiifiilfn 
|(t' )irn\ in;; the |tlf.i lh.it was (.iki'll hx 
till' Dffftnhinls, viz., thiil the mioil-xx ill 
111 the hiisiiif^ liiiil Inst its 'I'lxaratn 
I'Nislinci' liy niff;;fi and (hut llie I’lain- 
tilts h.nl nol the .luthnnty thfx in-ntf'- 
sfd fn I'M'iiisf (! S ll.WNVll v^. 

ML, SSI,’S. .fAli \.\NATII .A CM 

ri?.\ N.SFi';!?, lu-rnianenf leas,' xi itli intidi-, 

* tion o( fiirtV it tiro on -Hnlilin;? if salt'- ‘ 
able III I'vofution. See Cixil I'nmiilnn* 

Code, .s. U(J ...fl82 , 
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TRANSI’i;!?- concld. 

- -- Oi’ '('\Si;- Di-lrict Jiidnt* if 

comiicfi'lil to I l■,lll•-t^M n pint 11« liar in'-!'' 
to \(i(lit loiinl .hi(l<io fill tiiiil Sce<t'i\i 1 
CoTirts Aft, ti i 2 ) . 7!tl 

TKANSrMKAItlM'l'V, (nifsiiori of. wlioii 
.u'i'-cs ■ See \oii-t 1 aii'-tfrul)tf lloliini;; 

TR.wsi’RR or iM;oiM;i;'r\ \c'r tiv of 

IsSii. ss. 2. cl. .ti. 116—Ijaiiid.ii for a 
term, sub-lease for residential purposes 
granted by, before 1882—Holding over ■ 
and acceptance of rent by next such 
ijiiiiiiliir. effect of—Transfer of Property 
Act, effect of, on such tenancy—Sec. 2, 
clj '(). sec. 116, conditions necessary for , 
the application of—Notice required to 
terminate such tenancy.' The Dfliii- 
(l.ilit u.i' hioii^til upon the land a-, a 
tenant undel .i \eil).il lea'C l.ielote t lie 
'['ran-'tei ol I’lojieitv Aft i-iune into 
tone l).\ an ijaradar (d llie l.ind. alio 
field tor ii limited (eriu wlinh expireit 
aflei tile Tl.in-ler of l’'oj)eiiv \( I li.ld 
(Mine inl.i opeialioii 'I’tie leiiiinii aa- 
eieited till I'e'-identl.il piiipo-.e'- The 
Deteiidaiil eontiniied in i(fiipation of 
the land and n.!' Iiciited ii- leii.iiit hv 
the ne\t ijaradar who aieepled lent 
Irom tile Ttilelidaiit The landloid (If 
le'-'.oi oi the Ijaradar, ne^er aeiiqiled 
lent from hei Held (in a >-iiit for 
epTtlueiit ol the Jteteiidalit I - Thai in 
Older to entitle the Itefind.int to mail 
hei'-elf of (he lieiielit of il !c) ol »ei 2 
of (lie Tiiill'tei ol I’lopeili \if it 1 ^ 
neie'-'.iii tor tiei to e'-lahli-.li (hat her 
rioht a- i( exi'l- .It ple-elit iiro^e out 
of a leo.il I elation (on^litnted hei'ore th(> 

,'I'ran-fer ol I’l'ojieitv Ait i.ime into 
lone, in otliei woiiK, (li,i( (he (cii- 
iinev eroiited li\ (he fii-( ijaradar eon- 
tinnefl in ojieration eien iiKei tlie (ei- 
niiii.ition of the hi-t ijara. 'I'lial the 
(eiianef of the Detendiiiil fiirne (o an 
end wlien thi' ijara d n 11 ii” *w Im }i i( w.i-. 
ire.itid expiied and (tie trne elfiM I of 
( he aef|nif-vi-eme hv tlie -■e(f,nii ijara¬ 
dar III (tie I out iniiaiif e of pos-e-'ion In 
tile Defendant and (he .ifieplaine of 
rent from fin w,>- to iioate m fier ,i 
new (in.iiK i iunl (lie jirovi-ioii- of i I. 
tc' of set 2 ol tile 'I'laii'ter ot luopeilv 
\( t were (oii'e'ineiit IV of no a\ait to 
th- Difeiidant. That In OI der to i ome 
within (he slope of see lit;, fin De¬ 
fendant hesoh - jii'o’. Ill" (luif -he as 
11 ndei-lessee reiiiained in jx -si-sion rf 
the jiiojierli .iftei the rieti i miiiat iiin ot 
the ijara "lanfed In her l --oi. Irid (i 
estaiil|s|i ill.it (he lessor ol In (e"ai 
n-jii e-ei||,i t e IK 1 ejiteil niil from hei 
(hat (111' ( ,|.iessi(,ii •' ley.i] 'ejire-inta- 
•■.Ti'e .' not deiiiietl , n the 'J'raief'’r ot • 

' Propt-rtv \e(, Init I* 'li.,,i!\ imjilies a 

JKM-son wl.If ,i;iii (he -.line j)os|fif*ti 

as thf‘ ie-s,.7 and it i onhl not iin Inde 
file -e. Olid ijaradar whmiiad tiaiisfo'leil 
to linn oi,|> ,1 fiai ( l,ilf*ol the lllteiost 

P •Ssos.sed In the le-sor 'J'h.ii the land 
ill suit havin;; lieei. ,,.<1 |(,r ,i pur¬ 
pose other than a* i n iii* nnil ..i ni'inn- 
^ie[;ijirnitf,. (Life; leiiani .v must, even if 
see. lit; iipj^Vc'd he 'li.emeA. in the nh* 
«eiioc of an a"reetiient to (he lonirarv, • 
to have hei'ji a 'eis,. f,om riionth (o 
rtioldfi H'fiii’JitiWe by tiftecn vlais' noticq 
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TRANSI'DR OF PROPERTY ACT—contd. 

' e.xpii'ins with (be end of n mouth of tho 

■ teiwinev.' JtURtU NIKARIjM v. CJO-. 
150RD11AN MOVE ..,o25 

-. s. 6 (a) 

—Hindu temple, offerings to—Piijan’s 
right to a share if alienable—Estoppel— 

Rcs extra < oiiiniereium,] The ehnnee 
that iidiire worsliijipei.s will give oll'er- 
iiigs to a (enij)le is a mere jiossibihty 
widiiii tlie nieaniiig of .sec. (!, cl. (a), of 
the Transfer ol I’lojiert.y Act n,nd ns 

.s'lieh caiimif be transferred. Such a 
transfer liemg proln luted b.v statute 
till' tiaiisleior IS not c.stopped from 
ijiie.sl lolling iis validity. Per Sharf- 
uddin, ,1. 'I'lie right of (he pujari of a 
llinilu (emiilo to t,;ke a s|iiii(> of the 
oderings is a res extra commercium. 
ITNt'llA THAlvlR v. IIIMIESMRI 
TinklR .. .. ...580 

s. 43, 

a|iplKahilily ol See Pachete Kaj .. 1272 

- . s. 55 

(4), (lit-Vendor’s lien for unpaid pur¬ 
chase money, if assignable j The cimrgo 
foi iinji.iid pull'll.ise inoiie.v meiil loiied 
in sec. .M, siih-sec. I, cl. (b). it the 

'i'laiisfei ot I’ropcit; \( (, is not a jier- 
.somil iighi and can he 1 1 niisferied to 
an assignee .^11 I tON A NDA N l,\l, v. 

.1 \JM'L .ViiDIN ... 80!1 

- -. s. 59— 

■Morlgage h> purdanasliin litdi A( testa¬ 
tum See I'nrdaniishiu Daily ... 9‘Jl 

-. S. Ta¬ 
le niidei Pnini R(‘gnlatioli after 
mortgagee’s di'ciee on inoitgage of putni 
ami Zi'inimhir’s deeiee tor anteeedeiit 
aiienii h’lght to sinplns s;iJ,> proceeds 
-l‘iioii(,\ See J'ntni Kegnl.dion. s. II 1001 

- - - - . ss. 88, 

89—Application for order absolute for 
sale—Limitation—Limitation Act (XV 
of 1877), Sch. II, Art. 179| Where .i 
prelimm.ir' deeiee tor side on a iimil- 
giigo wa- jiassed on 281 li Scptcinher 
IStlh, h*eld—That an .ijijdii at toll lot oi- 
dei iihsolnte ni.ide iioni' than tliieo 
veals .iltei (li.it date was barred b.v 
iimitalion 'lull an aji|dle.itinii being a 
jn-r.ceding in execitlioii. Kista Bar i. 

Sm. Banamoyi Oebia, 19 C. W' N. 170 
I PHD. reieised. Munna Lai v. Sarat 
Chandra Mukerjee,' 21 D. ..I. 1IH: 
s e. 19 C. VV. N. .">(.1 (I'.tID. referred to. 
Batuk Nath v. Munni Dei, I. D. R. .'I(’> 

All 28f s e 18 C. VV. \. 7K) (ISI ft iinil 
Abdul Majid i. Jawahir Lai, 1. D. K. 

.vti. :i.5(i s. c. 18 c. \V. X. %:i golf), 
tollowed. KISTV HVR V. SRIMAT] 

IIV.N \MOYl DElflA ... ...649 

—---- --4- 

Original Side, jireliniinary' mortgage 
decree made ijii—Applicutscm for order 
absolute for ^ale Limitution. See 
Aamitatioii Act, Sch. 1. Art. 183 ... 5C1 

-, 90, 

sale" under, olfect of. See Pnrdanashiii 
Liifly ...^ ... ^ , ... ... 991 

•_?-!-, 106. 

See Xotuo * ... ,,, ... 489 
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TRANSFIOTI OF PROI’KETY ACT-contd, 

-, s. 106. . 

See s. 108 (e) ... ^ .... ,...1019 

$s. 106, 

107, 116—Lease without registered instru 
merit for purposes other than agricul¬ 
ture or manutaciture at a fixed rent a 
year without any settlement as to dura¬ 
tion of tenancy—Effect of holding over 
with acceptance of rent by landlord— 
Notice necessary to terminate tenancy, 
nature of—Notice signed by am-muktear 
if valid—Fifteen days from date of 
notice, calculation of.| The Jloti'iulaiil 
took thp poriiii-es in siiil for a slatioii- 
cry '.hop as a toiiaiil from tho coni- 
niciicoiiii'iil of flu* Hi>nf>,ili yoar, tin- 
rent bi'iiijf fixinl ul a i-fitaiii aiiiotiiil 
a year. Iju( flu* porioil (liii'iii); wliiili (ho 
lonaiio.v was to oontiimo was not 
soltlod. Tho foiinnt oonlimioil m 
(>((U|ialiOM aflor tho ond ot fho .to.it 
and tlio laiidlouls aocojitod ronl loi tho 
iioxt .voar. 'Tho FlamtilV landlotd'- 
sub'-ornioiitly soi\od a iiofico to i(uif l),\ 
rogistiTod post 'J'lio notice was si^ni'd 
by an am-muktear and w.is dated the 
ilil h liais.ikh and i ailed Iijion the l)e- 
fenii.iiit to vaiate (he iireniisi s wiil.iin 
the .'J|st liais'ihh. The i(Ki-leied (oiei 
which W.IS addresM-d lo (ho Defindaiif 
al Ills place ot business m,., leliillied to 
tho solidei by tho I’osliil .lullioi itles 
wilii an elidoi sei.ii III tlial the aildie.see 
liail ietiisc>d to aceopi il Thole w.is no 
oral ideiioo to show wlioio the <o\c'r 
was jaslod oi when and whole It was 
teiideied to the- Defc-ndaiit. On I h<‘ 
co\i‘r were (ho of (j|(. nllii e ot 

jioslino and tho otiloe ot dc'sl m.il loii a- 
also an I'lidorsoiiiont (hat (he- IcMi r 
was I’oliiined as the a'tdii'.soo leliiseil 
to receive il. (he- sails anil tho ondoi'o- 
lllellt boailil;; ilate col I c'spoiiil i li^ lo the 
dale of dll' no( ICC', Held —Thai nndet 
sec 107 of tho 'J raiister ot Propel (i 
Act whuh was m fouo a( (lie tinio a 
lease. Ilf inline.voablo propcot.v (loin voai 
tci yo.ir OI’ tor an.r (line exceocliiiH olio 
year or rosorvinjj a .\earl\ ronl «‘oiild 
bo made onl,\ In a ro^i'lcuod nisi runnuit 
and coilst'Cjiionll.v thc> Dolondaiil booanie 
a tenant lor one year onlv and in the 
tibseiicp of an aKroc'inont to (ho coii- 
Irary wilhin tho nioaniii;; ot si'o I Hi 

Ilf I ho ,\ol. (ho oIVc'cl of Ills In.liltin' over 

was that,alter (ho expire ot (he .vear 
ill wliioh (lie (onano.v look ollocl, it w,is 
ronowoil froiii nioiilli (o nionth ami 
was lorn^iiablo bv tho lessors bv fifloon 
days" notice expiring' with (ho end of 
a nionlh of (lie tenancy 'Dial (ho 

not ice was a tiftoon dais' notice and 

was pioporli sinned. Il was not in¬ 
tended to hi.v down in Subadani v. 
Ourga Charan, J. ,1, K. l’8 t’al 118 
H. c. 4 (’. \V.'N. 70(1 (KtOdK that in <al- 
ciilatinn tlig ].\ days (he da.v on w’hioli 
the notice was served a*, also the chile 
on wliieb (ho notice* expired ivoro botli • 
to be oxelndod. fiOlH.VOA ("IIAN- 
DI{.\ SIIAIIA V. DWAHK'A NATH 
VATITA .. ... 489 

---»--t. 107. . 

—FiHhiiiK lease for 9 .years void for 
want of i'(‘Kis(ra(iuii-- Removal of fish 


TRANSFER OI' PROPERTY ACT-contdf*'^'' 
uiidoi aulliority of least, it wrongful. 

» See I'isl'jiig I,case ... ... ... 872 

--•- --, s. 108 

—Working of new mines by lessee— 
Mining tease from the holder of main¬ 
tenance grant tor life—Absence 'ot ex¬ 
press authorisation to work new mines 
in deed of grant—Contract ot parties, 
reliance on, tor ascertaining intention oi 
grantor—Open mine, what is J Three of 
* ilic i.iMicipal Itclciidarit.s held a mining 
h*asc of the disjiuled prc.ipertu's fioiii 
Dereiidaiit No. I to whom (he jiioiierty 
had lieeii given for her liiaiiiteiiaiice 

» for life In ihe foi’Uier proprn-tor 'J'rte 
died did not coiitaiii aii.v exprc's provi¬ 
sion antlioiising (he grantee to open 
new mine., aiicl (o appropiiate the 
miiier.Js (hcretroiii 'J'he Plaiiitifl who 
was a pi’opiietoi’ Ijy rigiit of jinrchiise 
•sued lor a dec la i .1 (ion llial (he-e four 
Iteieiiil.ni 1 s had no right to open now 
mii.c'- .iiicl to lai-e iiiiiioials (herefrom 
on (he disputed )iio])eit\, ul-o lor 
a ]ieipeln.il injiincliiin to ie-.(riiin llieiii 
ft.'ill o(iiiiing and wmlviiig new niiiies 
and Iroiii lull her weak mg the new 
Iiiinis wlliili lllcv had npelied Held— 
'Iflat sec Ills c.l ll'.e Tlaiislci ot Plo- 
pei(\ \c I whicli clelmes the lights and 
lialiilitOs ol lessiii and le..see jiiovides 
111 <i lOi (li.il III (he absiinc ot a cciii- 
tiaC-l el local O'.igc to the colitliir.v (he 
lessee inii-t mil w ol k iiiiiu's oi cjiiarvies 
not open when the le,is( w.is giailU'd 
illicl no i|ni's|ioii ol loc.il ils.ige alis'iig 
in the pio-oid c.i-e and (hero lioing no 
oxpicss pin\is,i,n ,uit licii isiiig (liogi.intoo 
to oi’.oii now ininos and to ,ip])iopnati' 

(ho iniiiei.il. tliorefioin m tho dood 
which w.is Olio till iiiaiiiioiiiiiloo tor tho 
lilo of I lio gi.iiitoo. the gr.intee Inoi no 
iiglit l.i giai'.l .1 milling le.iso lot (ho 
inirpi'o lit I'Vi'iiiiig ami woiking now 
inim's ('ll ( n III -1 ,im C‘- nmlor whicli a 
mine m.i\ be s.inl to lie open eolisjderecl 

F 1 CiilM.-sTI V.\ V. TI.KMTNl NUI- 
1!\|)A k()i;i;i •• 796 

- , ss. 108 

(e), 106- Le.isc of colliery—Destruction 
by fire -Notice by lessee to determine 
lease if should be 15 days’ notice. | \ 

notice III til" lessee niidol .soc. 10S (Ct 
ot (ho Tiaii'li-i ot Pl’oiicity \c t avcml- 
ing tho lo.is,. on tho gionml ot dostnn- 
tioii I't till' lo.isc-hold piopoitv bv 
mo'istihlo loico t.ikos oHi'cl iniinodiato- 
1\ on SCI \ ICO Sec till) id tile .Act Ii.is 
lio applniilioii lo such a iiotico 
|)\M(ll)\ i'(l\i. COMPANY IdMlT- 

El) V. Ill K'MOOK MAh’WARl .. 

J- - . , s. .108"^ 

- Pospoc (IV o lights ,uid liabilities of 

lessor and lo'soo ol loiil iniiio. See 
Mine .. ... ••• 887 

- -----, s. 108 

—Fixture, right of tenant to remove— 
Acquisition of land with building by , 
Government—Tenant if only entitled to 
price of material.] Held (as to (hi* 
roidoiiluin tli.AI iindor see 108 of tho 
. T'raiisfor of Prciporty Act. tho rigid of * • 
till* toinud (o vonnvvc* listnros must, bo 
e.xoroisoci during llio ocniliinninoo of tho 
loasp) —Tliaf the provisions of soc. 108 
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TKANSFJUf OK Kl{()l'ni{’n' .\(T- contd. 
of Jlio Tl'iiiisfi'V (it l’|■(lp('l■ty .\cl me 
subject to loc.iJ u-'.ipc, and iiiatjic pic- • 
sent ca^c th(> leases ind being «'elei- 
inined liy any uoti((‘ to (put and the 
decree in I lie iiioi te.ige-siiit under uliuli 

• the Ifysp,indents Jo,-( tlieir right not 
hiiMiig gi\eii I hem an ojijmit unity to 
remove th(> bnildiiii>, tliev should be 
allowed (p |•enlove them unless (he \p- 
pellant eho-e to take them on paviiieiit 
ot comiieli silt loll In (lie (llcunist.inccs > 
of the case, the liespondeiits u er(> gi\eu 
(Uie-lnilt ot the cunmint aw.irdial on ae- 
coniit of the building K \N\I l,\l, 
.lAl.W V. KV.'^IK l,\l, tsMUIKKlI \\ ;t(il, 

-- .... . s. 1 )) 

(d) (f)—Merger, dictrine of—Applica¬ 
tion to tenures in India—E()uitable 
consideralions | Tin' ]>redecess,,is ot the 
Deicnd.inis. w Im lii'ld a malguzari ten¬ 
ure directly under the 1(i a- /.iimindar. 
ill Ieni ,11 (Is iiMik a mokurari le,is(> (lom 
(he putnidar nmlei .S a- 1 gd. inaliks. 

Held—That the comlilioiis v, linli would 
I mike se( ]11, el idi (>r see 111. il 
O). ot (lie Tiaiislei III l’ro)icrl,\ .\c(. 
applnable did n,,l exist m the ciise a iVl 
the malguzari did iml merge III 

the mokurari eiiher umlei (iiese pioii- 
sions (>i nmhi Hn' genei.il law The 
jaiglish doitiiiie it iiiei'.'cr has nc\er 
been held (o iip]il\ lo land teiiuics in 
India III till'll enlireic ( )n tin' o(hel 
hand veil eininent .liidges ha\e diadd- 
ed tha' it do.- Woomesh Chandra 
Goopto V Raj Narain Ray, Kl W. R I."» 
'ISii.'ii iind Jibanti Nath Khan \ Gocool 
Chandra Choudhuri, I I, If 1!) (al 
7(!0 (is'.dt, leieiieil to Raja Kishen 

Ontt Ram \ Raja Mumtaz Ali, I I, 

If .’i ( al l‘lh ilST'.ii, Was niii dei nled on 
the gioniid (,l meiger In Promatho 
Nath Mitter r Kali Prasanna Chou- 
dhury, 1. I, If J.s Cal. ril ilIKil), 
Surja Narain Mandal v Nanda Lai 
Smha, 1 I,, if :ii Cal 1212 (Mdli) ;ind 

Ulfat Hussain v Gay.ani Dass, I L If 
flfi Cal ell2 'I'.in'li, .ip.iil ttom (he ati- 
plu.ifion ot s..,. [j( (I I jj, |,t (I,,, 

^I’niTistei ot l‘i,ipeil\ .\(t. (hole was no 
e(|iiit!ible (ollsiderat o,ti lo pieieni the 
rn('i'gmg ol tight-, wheie.i- in the pie- 
sent (a sf- tliei • wa- ii.i i(|iii(able ( on- 
sideiiilnn to iitti.iii the apjil le.il mn ol 
the d.'iftiii.e ',i nieigei In d(•ll(lltlg 
w bethel tlnie i- a nniger in eitnili 

wh.it mils! lie hi -I bol.'d ,it i- Hie in¬ 
tention ol the iniili's a I'l It that be 
not exfitr - r|, then llie t'.'mtl look's t,, 

the b( iieril , till Iiel -oil in w loilll the 

,*..ini( (•-t- io.,i, .,r OokTldas Go-aal Das 
v Pitran Mat, ' I. I' PtCal Ui.Ti , |t'8l). * 

refiTi'cd to '• \1 V'l'i It 1 V SlIIJK'll 

All K..I It .\(.! ID 


fee 'J ;C' 


s. 116. 


116. 


Sej fi lii7. .. t tW) 

- P - ‘ . s. 123 

—Tlegi'tratioii of stift bv Alahoim-rlfin if * 
dispt'i' es with liclivcrv id p(ssessi(>n. 

See Afehomedat, I.nw Gift .. 1311 


jP(/(/C 

TUVXSKKIf OK I’NOI’IORTY \(T-coneld. 

- ----, s. 129 

, - If/'gistralion of gift by Miihoiiiedaii if 
disjien.ses wilh Vlelnery (t jio-se.ssi .a. k 
See Alaliomeihiu J<!iw —Gill ... ...1311 

Tlfl\l, COKHT sliould not mnke referenee 
lo an (dlieer of Court for deterinining 
• market rate and assessment ot danuiges 
w Ill'll it ean take evnienee and useer- 
taiii damages at trial. See Ifeterence ... 609 

- — -. appreeialioii ot evidence 

by --lfe\ ei sal in ajipeal when not pro- 


jH'i See K\ idenee ... r .. 617 

- - —, csliinale of evnienee of. 

.\))|)ellate Court w ben should (Idler fioiii. 

See Mill.. . . . . ... 826 

TKl IsTliK—()blig.il Kin of lidueinrv rela¬ 

tion See llimlii Law—.Adopfii'ti ... 729 
KNCONSCItiN \HLK H \KO 1 1N. See 
t'oniraet .\el. 71 .. .. 778 

I -NDKIf-lf MY VT if may aetjuire occu¬ 


pancy right—Transferability of under- 
raiyat's interest I TJie iirovismiis of 
the Iteiigal 'Tenancy Act -how that an 
uii(ler-rai> at ni:i\. iiinler (('rtaili eir- 
cliiii-tiim I'-. iU(|Uiri' an oi'i iipain y 
light If lie iloi'- a(.(|\iilt' -neli a light, 
llial light ma> lie 1 1 .i n-teral))e 'in ( li-- 
toiii ol biial ii'-.igi'. bid tlii'i'c I- no 
iiuthority lor the jnojiosil loii thal tlie 
intii'i'st ol all umler-i a IN at i- ipso faclo 
t raii-fi'l.ible \KHII. ('ll\\l)lfA IH.'s- 
WA.s V. ll\S\N \l.l 1)\(i \lf ..216 

- - —- . acquisition ot status of.| 

\ jK rsoii in w lio'c i.iNi'iir a pi'i rii.iiieiil 
-idi-li'ii-e lia- Ijeen graiili'd liy a "^aiyat 
aiipine- (,n jiaymciil of rent lo Ills 
gr.intor i he -liilus .d b'a-t of an umlei- 
raiNal, if lie is shown to ha\e been in 
ji(,ss(-s-i,iii of (he Inildiiig Iroin bebire 
(lie le.ise .l\\\KIN\TII IIOKi: V. 
Ki:\HII\SIM l)\SI 1077 

— - - -- (Il (Kinp.imv ijii\,(t 

liiiiNat giving holm-t I'iiil Jioltion ot 
Ills hobluig 111 -nb-b',ise to settli'd 
liiiN.d id aniillier Nillage- Sub-le-si'c’s 

-I,dll' See hi'iigal 'renaiKV Act. ' 1S2 91t’ 
—, permanent lease by, if 
valid—Suit by lessee to recover posses¬ 
sion from lessor.I A- bi't',vi','ii gianloi 
ami ^^allle('. n pernianeid le.ise g'lanl- 
I'd iiN ill! nmler-i.iiNat m a \ali(l doeii- 
iiii III ami till' graidei' lali i'('ei)\('i' jio'- 
s('--ioii (d I he land tioni (lie graidor on 
(h(' stieiigth ot siK h a 1( .isc Gurudas 
Das \ Kalidas Changa, IK C. \V N. 

.Sh2 (Mill I. l.dimved !'A If K.'sll I LL A 
SIIKIIvM V SlTAi: CII.A.\1)11¥1).AS ...1110 
KMM.If-lf AIY A'I’I HOLDING, if .transfer¬ 
able—Transfer of under-raiyati, effect 
of—Relinquishment—Right of ftiyat to 
enter on land—Bengal Tenancy Act 
(VIII of 1885), sec. 49, applicati<vi of— 
Ejectment of under-raiyat. 1 An niider- 
r.iiv.di holding is not t raii'fi'ralile. 
Where .111 iimlcr-iiiivnl tratixfers Ills 
wliole Jedding, tfie liitiiMoril^of th(' hold¬ 
ing ean ' iK' in ejec'lineid 'w itlioiif re- 
feii'iiei' to ‘-ee. t9 of I lie IR'iigal Temiiu'V 
.Alt winch ill s|^h u ease has no ajijdi- 
•(alioii SlflAIATl AMIM .N'.NKSSA v. 
.U.WAT ALI ... ... ... 13 

- . —- IJ.; ASI'h jieniiuneni and 

I'ifKi -ten ,1—Landlord of oeenpiiiiey hold- 
jng piiii lia-Aiig lioldiiigaif Ittiiiinl to aiiniil 
* il, ns Mieniiilininee or profei'fed itileresl. 

See Heiigal* Tennney Aef, s. ](;i ... 112 
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rNDKU-RAlY.\Tl IXTRHKST if '• iu- 
cuiiibnmco’’ wilhin jiicRiiing of m‘c. 

JHenijal 'iViimic-y S^runKor 

. chusmg rai.vati holding if may ajoci uii- 
cU-r-raiyat wifhoul aimulliiig ni>. iii- 
fori'st. See Heiigal 'IViiaucy Ac(. I(il 1077 
I NDl'i'j IM'J.l -'J’lio Jiiiluial (‘oui- 

iiiittea (lid not. approvi' of tlic idea tha] 

III India lh(> law would make tlic pos- 
hf,s'5ioti ol rcpiitatioii oi' high .■.laiKiing 
all flt'iiifiil ot ■■U''pi('ioii. if.Ali (I'AXti \- 
IfllAlt TlL.Uv V. SIIKI SHHIMWAS 
|■A^■1)1T (P. C.) ... . 720 

VKRTJ’K'M'IOX of plaint, want of. if 
grtPiind for dl•'nll''‘^al of suit. See I’ul)- 
lic DoiiiaioK I’coovci.\ Vet, s. 0 i2) . ll.'iO 

VlLLAtIK-Proprietors of, who are—Per- * 
sons who do not pay land revenue, but 
only tinn (grazing) charges, if entitled 
to share on partition of -.haanlat land.j 
J’orsoiis who lo(•l•(•l^■ paid tirni (grazing 
diio'-) to I lie (l(A (‘riiiiK'iit and who did 
nol pav any l.ind lovoniio a-.' 0 ''S('d on 
tlio \iHago were not projiriotors ol the 
village and wero not as sucli ontitlod to 
a sliarooii partilion of the shamilat hind 
of the \ilhigo. I!\(l(l\ V. S\I,KM 

(P. C.) ItiL'.i 

viLKXdij (‘II\i Kii)\Ki ‘(( riNi. ;{ <•. 
of 107(11- " \ s^lj^iifd." " approlo,i,ilod. " 
meaning ol. See ('haiikidan ( hakian 

Lands ... I).‘> 

W’.tIVKK, wliat e See liistalnienl llond ..1172 

- .. . _ what IS.J \ wanei mnsl In- an 

iidenlional ael with Knowledge \ 

pt'ison (iiniiol he haire(l ot liis reniedv 
on the ground ot w.iuer unle-s at the 
(line of l);e aMeged \v,ii(er he is sliow n 
to h.ive lieeii liilly eogn lx.iiit ol 

Ills right and ol the f.iels o| (he e.i-i'. 

S\\M\ CIIMMN lt\ISY\ V. Pit \- 
11 l.l,\ SI \l)\l;l (II r'l'\ SH_' 

I ll-l’l>-.M{/. (piostion of const I nel ion 
ot. one ot inlenlion See I'le-eiiiption . . (f.lH 

-- --- . slateinents in. <is eiideine 

of (ilslom Ol pre-eini»( ion. See l*le- 
(Miitilion .. . . V.Kl 

WMxK See Mahoniedan Law WaKf 
W.tKK V\Klli VriXd AC'I’ VI ot 1 !M:i> if 
would operate retrospectively.) The 

WaKf Validating \« I iVI o', l!li;i) ha¬ 
llo I el rospeel l\e ell'eil. it VIIIMI \ I,S,S V 
Him V. Sll VIKII A1 WIK .1 \\ 7(i 

- -. s. 3—Act if 

operates retrospectively.! The ojieialien 
of the Mlisalnian WaKt Validalnig \el of 
llll.'l IS pi'ospeilKe and nel rel ios|)o( I iv e 
am did not aflecl a ])ie\eiiis i om In- 
sive decision ot the Conrl declaiing a 
wakf (o 111 invalid. AIMIOMKl), 
HlivTlI .M \.H .VI1)\1{ V. DIAVW \.l- 
MON KA.I \ ...9(17 

WAY. right of See Kasoincnl. • 

Wll.f. I'Xecnlioii -\((es(a(ioii See Snci'cs- 

sion .Act. s. ,'■>(1 PJII.'). 12!t‘’ 

-. (|iieslion of genuineness of. it arises 

on applirat nm, for revocation of piohale. 

See Hitihate and \dininis|ration .Act. 

s. .fO ,,... ... ...1108 

-, K.Neciitors if njav refer (inestniu of 

foiistnictioii of will to ai'hitraf W’s— 
.Arhitrators if empowered to alter will. 

See .Arliit rat loll Award ... iM8 

-. CONSTRUCTION—Bequtsst to 

two sogs “half agd halfV~Gift , 
over to s(Ai to be born to* one 
of them on attaining , majority, whe- 


,'I lilt- -contd. 

ther takes effect when son survives 
testator—General principles of con¬ 
struction—Indian Succession Act (X ot 
T865), sec. 111.1 A Will providtnl that 
the two soils ol the testator wei'i' to lie. 

" piopri.'iofs, liall and half alike ” of h*,s 
w liole est.ite. init the eldCr .son, 1’, 
heing lit weak intellect, the vouiigcr, J, 
was cut I listed with the mniiagenieni of 
(he estate and it Iiirllicr'jirov nied (hal 
if (he ehler son. w lui had only a 
daiightei, slionld get a male issue. " half 
ol till- estate was to he ni.ide o\ ei to him 
on his .ittainiiig (nil age " and his 
" A'akil (e\ecn(oit. ,1, nr his heirs shall » 
rais|. no olijeclion In give him the 
shaie ” I* survived the (ostator and 
nevci had a son Held—That on the 

testator'' ileath, I' hei.inio ahsohite 
owner ot h.ilt ol the cslatc. That ac- 
(oiding to the gciici.il princijiles whn;li 
would he .ipplualilc in the const riicl loll 
of sill h a \Vill. .iiid ci|ii.illv under .sec 
111 lit the Nocic-'ioii \(t, (he gift over 
III .1 'on ol r who slo.iihl take niioii 
atlainiiig 21 veai' of ,ige was appro- 
pliate 111 (he events of (he death ol P 
dining the lilitnnc of the li-talor and 
of Ills h.iv mg lelt .i snii llie situation 
also hemg [iiuvideil im i.l lhat son 
hemg .It th.it pel Old i.l I line iimh i 21. 
.Ii:il VMilK I) ADAHIIOY v. IvAl- 
Kll rsilIM K.A\ \,s;|| \ (P. C.) . . 12(5 

CONSTHUCTION—Gift over repug¬ 
nant to previous gift—See. 116 of the Suc¬ 
cession Act, scope and meaning of—Gift 
over on the f.ailure of prior bequest when 
such tniliire did not occur in manner con¬ 
templated by testator.! \ Hindu tesfa- 
(or goveroed li\ the Milakshara Si hool of 
Ihodii l,,iw died ie.ivmg a Will ami 

leaving limi surviving hi- widow, two 

daiighlii' .mil a iiniioi s, n. The 

li'l.ilei .ils I leti a hrolher and the (wo 

soils ol tils liiolhcr will) well* Hie De¬ 

fendant' ‘I'lie sou ol the lest.ilor died 
having survived his iiiolhel liv fi few 
d.ivs Till' eldest d.iughter died III (he 
lifelinie ot her oioHier Ie.ivmg a 

d.ni'ghfer who died iiniiiai'rnd. 'I’he 
I’l.imlilTs weie the two 'oivivmg sons 
ol the other datightei ol Hie testator. 

The (est.vtoi 1)\ hi' Will h.id made his 
mmol scui the malik of .ill 111 ' pro¬ 
pel Ill's 'I’lie Will provided that he 
slioiild succeed (o and elder n[ion pos¬ 
session .I'ld oeiiip.ilion ol the whole of 
Ills estate ami appomfed (he widow a- 
111 '' inaii.iger .iml legal giiaidi.iii of the 
iol.inl son. AlU'i providing for Hie 
in.inageinenl or Hie properfv during Hie 
son’s iiimorily Hie Will jirov uledIf 
altei niv death the said nimor snn»d>res. 
the iiioHiei' of (he -aid -eii shit+1 m his 
stead hei oiiie (he malik in possession 
Olid ocinpalmn when like inV'elf the 
s.iid Aliis.iiiimaf shall aeiiiiire all the 
proprietarv powers ami all kinds o*' 
proper! ii's, moveahle and tnimove.ihli'. 
and alter tlie death of (he widow the 
property was to go to the tes(a(i>r’'5* two 
daughlei's in eipnil shares ’’ HeW—That 
(he gift *>er Ml favour of (he widow in 
the I'Vetil of tlie s()ii dving wi'hojit 
li.ivmg atfaiiii'd majority wa^ not n 
void gift as being lepngnant to*(he form 
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ot the gilt that- va.. uni'iy jiiaile iii 
la\<iur ot the '-oii. 'i'he }>ro> imoiis of 
Iho liuliaii Aci rt‘a(TeiV|l 

“'UC'h a gilt iierlet t ly gooil. ’I'liat soc. 
no of I lie Sune-.-ioii \c t uhieh inei-clv 
gieoriioratfil tlie i iilc' ot I lie Liigli'-ti 
J/OVi' prcA icles cleally lli.il the gilt o\er 
^llall laU(‘ elliil on I lie lailuve of the 
prior l)c'((Ue'.t. althoiigli tlie taiinro 
may not lia\i* iie«.iiireil i:i (lie maimer 
contemplated li,\ (he to'lator. 'I'he 

meie (.at that the le't.itei eoiitenijilated 
tliat it hi-' '-on dill! a miner and the 
M'liloiv Miivi\ed liiiii. -he \>oiild aeiinire 
• the ])n)|)irt\ heteie thi' two dailgliter-. 
and that that ev. at did net t<ike elleet 
in that oidei, ln‘e.iii--e the v idow jire- 
dei ea.M'd the ■'Oii did not dejirn e the 
daughter-, oi ‘he hi’iielit or ttie legal ;r 
given to them hy tin- te'-lator 'I'he 
gift HI ta\oiir ot the d.mghtel-. wa-^ a 
^”filld heipn-'t le tle'iii and the l)i-ten- 
dalll'. who elailiied a-. Iieing the ill'll 
lien-- el l lie ii'latei'' -.eti. had no In¬ 
tel i ~( 111 the e-.t.ite ol till' te-.(ator, 

IHIt'iV IM.KSIIM) V. JtAtlMINVN- 
l)\\ LAI. 

-. CONSTRUCTION—Indian Succes¬ 
sion Act (X of 1865). sec. 111, rule of 
coristruction in—Legacy with power to 
sell, make a gift, etc., in respect of pro¬ 
perties bequeathed, if absolute gift to 
legalcc.{ A limdn in Jii- ’\Vill jnovided 

je. follow - " I l)ei|ne,illi to liofh of 
you (the 1 1 "( it-a’~ widow .md hi. 
lin.theid.ii.gliteii (lie i e-t of the pro- 
peito- . * * ) oil will liei oine eli- 

tith-d to -ell ol nolle a gut ol heba, 
ete . Ill ie-j)e>t ol the ..iid Jiloinitle- 
atld hold a ml ell |(.\ llie..'nie ‘ ■ If 

IjV the will oi liiil oil' ot M-,1 -hoiild 
die heior. ihe I'thei. wlioex'i will -iii- 
\i\e will lo'ld and onj.ii (he whole of 
the pio|ieitv . 1 - malik.” Held—’Unit 
the la-e tell within -i e 'll o# tin lii- 
doin Sill I e-'ioii All and th,' widow ni.t 


P(U/C 


luuiiig in'edfi'ea-ed her 
h,i'> ing '-nivi\ed the ],i i i, 
t ion 1 ool, .111 ah- il 111 e 
I he Will '1 lol t 1 lo- OI ( 


lni-l),md and 
111 of ill-till,11- 

uileie-i iiiuli r 
111 , 1 ! V rule of 


I on-t I 111 I O'll 
an .h-elute 
Iia- made a 
colit.ngi ne.i 
feililig to de.itli 
ilistriblit ion '1 il 
for HI “.el 111 ot 
Act will'll .Ip;.lie 11 
nil" HI 111 1 - -i-' 1 1 111 
fd eo'i'i I 111 1 lo'i and 


when the t'-l.i'i.i ha- giieii 
gilt to a h g.i1 1 e and (hen 
gill o\er SHr;,]liciter eii ,i 
'o‘ de.ith I- (iiiil he w.i- le 
O'-fole Ihe ]'el led of 
I- I I' II I V pi o\ idl'd 
(he tiidoHi Sill ee -ioa 
to II,loin Will-. 'I’he 
1- all .ih-i Lite 1 nie 
liol a lull' of eiili- 
-tineliii. I.lioh ma'- he ennt 1 ,idu( ed 
1|\ idhei l■v■'l^•lo I ani.iaiing on the l.iee 

oi ^ii W'll \i-'i\i;rvi DLiiYA V. 
]jLHAff4; L\L m: Kh!,i;.(i;i-; 

—. PROBATE, apolic.ation for—Lorn- 
>-l.Hnli to oppose-Mitakshira father. 
Will by, in favour of widowed daughter 
—Widow of predeceased son if may 
contest Will, when no ancestral property 
—Right to maintenance against devisee 
—Provision in Will, il may be referred 
to.] W^iere no anci—trid pro¬ 

perty, a Ifindu^jovi-rni-'l hv tie.- M'fak- 
abai'a laiv. is ordinarily under no legal 
obligation to maintain his iimlfcei'seij 
son’s wnroiv. His ohligalioii is trierih a 
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moral or an imperfect ubligatinii which 
fiipvever ripe^ps nita ii legal obligation 
on the' pui't ot theXiheir who gens liia 
estate niter lii.s lientti. Devi Hroshad 
\. tiunwanti Koer, 1. L. ii. 22 dul. 410 
ttsii.)), and Siddeshury Dasi v. Jonardan 
,Sarkar, ti (’, W. X. .WO: .s. c. 1. L. K. 

21) Cal. ^1!M)2), reterred to. Quaere 
-Whether .siieh a right can be elitorced 
ag,iHi-t a de\ i.see ol the entire e.stnte 
tinder a Will executed by the fathor- 
Hi-law. Held—'i'liat as Ihe daughtcr-in- 
law'- right to iiiaintennnee whieli could 
liaio heeii eutorccil in ca-e of llite.stacj' 
would be taken away by the Will, she 

' ought lo be allowed (o appear and 
oppo-e the gi.mt of probate ot (he Will. 

\\ iiere (he iiglit to iiiaHileii.HU'e is en- 
loiic.ible again-l the del i-ee. Quare— 
Whellier tlie ctaiinant ot inainterianio 
h.i- -iillii'ieiil iiifeie-l lo opjiose tho 
gi.iiit ot lie HI all ea-e-. In the 

g. od- of Sarat Chunder Patro, 2 (' .W. 

iil\i (If!'),S i. Garabini Oassi v. Pra- 
tap Chandra, t (' W. N. 1102 (1900) 
and la the gi od- of Gobinda Chandra 
Babajee, 17 t' U. N. It 1 (l!)i:ji, re- 
fei reil to The provi-ioii- of the Will 
ma\ Iv.' looked at to -ee if Ihe ill 
nall\ alliit- tlie riglil maiiilenaiii 
^\'h liie \‘\ ill ol I] lather-Hi-law 
duelled III.if all (lie pro]iei I le- should 
he -old aii'l .i reilam -iini of inoney jiaiil 
to tlie widoweil daugh(er-i ii-iaw and 
attei nil viiien I of eerlain legaiie-, tlie 
bil.'.iici- wa- I" tie a p]ii opriii I ed by hi- 
wiiloweil ilauglit'i wli.i w.i- not in- heir. 
Held—'J h<i‘ HI till- la-e (he Will 
selioii-.lv allot til! (he lliteiest ot the 
d.iiighiei-jii-law .mil -lie liad suthcieiit 
Hilii'sl III iipp.ise the gitiiit ot prohate. 

G.-irabini Dassi \. Pratap Chandra, 

II' U . \ 1.1)2 (l,.'))l)), rileired to. 
1VJ)I|1\L\ 1)\S1 V. I'Wt'lllAfAM 
U.\s ...niit) 


. PROBATE, application for—Onus— 
Testamentary capaoty, what is—Pro¬ 
bate granted by Trial Court, reversed by 
Appelinto Court—Appellate Court when 
should differ from Trial Court’s esti¬ 
mate of evidence—.Signature, genuine¬ 
ness of, proof of—Witnesses of com¬ 
petency, opinion of, value of—Witness, 
important, but expected to bo hostile, 
how to be examined.] Where there 
aijpe.irid a -Inking resemblanep he- 
Iwieii (lie -ignafuies du tlie Will eiinl 
eetliiHi arliiiitfed signatures nf the 
^illiged testator, hut not that absolnle 
iiieiiiilv v.liifli, ill inaiiv iiisfaiues. ffia.v 
tiHiiisti mdii-al lolls ol delibeiate imita¬ 
tion hv'the careful forger, the lligiti 
t’oiirl agreed with the 'I'rial Court on 
Ihe e\ idenee in 'firifling that the sig¬ 
natures weie genuine. Where, from (he 
ei idence, it appe.ired that- li e il^ne-s of 
(he (e-tator had ejiiisoil serious anxiety 
to his relnticns at least thrc_t'<; day.s be¬ 
fore hi- death and ttitif on the day of 
111 - #t'ath, his condition was such lis to 
nece -iitiite Iho attendance of three' 
idiy.-ieiajis on five occasions, aiid tho 
Will \w»s alleged lo have hei-n exeeuleil 
ali'uil'two hoiM's before, hi)** death, 
HeW-^Tliat ill the circumstances the 
Court was bound to .scnitiniso with 
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care and caution (lie fvidtkuce as (o his 
teslanieiitary capac'iy at the time when 
he was said to have exe<'uted the Will. 
That the burden was upon the pro- 
pounder.s of the Will to show that tlio 
testator had tostamenftn y capacity,. 

I.e., capacity to t’oinprelieini tlie nature 
and effect of his act: to discharge this 
burden, it was not enoii;;!! to show tliat 
the testator was conscious when he cxc- 
CT^ted the Will or that he was able tii 
maintain an oniinary <'onveisalion and 
to answer iaiinliar and easy questions. 

It must be shown tliat he was able to 
dispose of his propi'i'ty with uniler- 
standin:' and reason, (hat be was alilo 
to realise his position, to ajqnvriate 
Ills protierty and to toi'iii a judgment 
with respect to iJic (lailics vlnnn Ik* 
decided to benefit The opinion ot 
witnesses as to c ninpeteney is (>elilled 
to little re^t.ird, unless ‘•upporleil bv 
}{ood leusnns loii’ided i.n facts mIucIi 
warrant tliem. Wlierc tlic in opniindei s 
ot a Will had reason to suppose ilial 
an important witness toiild not bo 
trusted to teil the tintli, they niioht 
have asked the f'onrt to -luniiio.^ him 
with libi'rty to both jiarties In < i-oss- 
evamine him,' if iK'eessniv \ (*ourt 
will not rejeet a Will inerel,\ because its 
terms appear e\l laoidiiniM a^.iiiist 
clear e\ideiu<' of diO' i-vi'i. ul ion by a 
eonipetent lestaloi I'.nt wbeie tin' 
terms are iiuusual and the e\ idi'iiee <d' 
lestamentai V eapaeili doiililfnl. the 
viijilame of the ('ourt will be reused 
and before piomuim iiii; for llie Will, 
the Court will require to be satisfied 
beyond all n'asoniible doubt that the 
testator was fiiJlv eogni/.aiil of its con¬ 
tents ami in a condition to exeri ise. and 
did exercise, tlioiij^lit. jndi;meiil and 
rctlectioii resp(*ct ino (lie act he was 
doitiK- Bull! Kunwar v. Bbtigirathi, 

!l C. W. N. (il!» (I‘)n.‘i). Sefton \ Hop- 
wood, 1 1’ and r. .’iT'.l ' 18V)), Marsh v 
Tyrrell, •.* lliift);. liee. |{( p HI. 

(18:18). Dufaur v. Croft, :t MiH>. I’. C 
1,‘«1 (1810), and Harwood Baker, 

AIoo J’, C. 282 (tSIO), leferrc'd In 'I’lie 
pniirdple that a Court of A])|ie,il slmnld 
1)0 extremely show to disaitree witli the 
priniiir.v Court on a question of appre¬ 
ciation of oral evidence eiubidies a 
frener*! rule, hut is not ef universal 
applKutioii. Where the 'I'l-inl Court had 
found in favour of the Will, lint its . 
decisihn was vitiated hv' its failure lii 
test the evidence from the staiidiioint of 
kho, fundnmentRl firincifile Wiat the 
testator must be ot sound .and diseern- 


ing mind and memorv. so as to bo 
cnpabln of making a dispesilion of bis 
property with* irnse mid judgment, in 
refereneo *(o the situation and amount 
of such praport.v and to the relative 
claims of different pn'sons who were or 
might he the objects of his bonnt.v, Iflo 
Itigh Court on aiipenl reversed that 
deois’on not so mueb becmisp it fqrmeii 
a difforent estimale of the credillility 
of the wAties-ys for the* proiioumfers, 
but because it dilfered in its estimate* of 
the effect of their siaiortients on the 
aatiumpliou that they had spoken the 


WILL-contd. 

truth. This evidence, in the opinion 
('4 the High Court, was iiisufti<ii‘iit to 
discharge the onus that rested on the 
Applieanls for probate. 'J'lie nature of 
this onus discussed. Baker ,v. Batt, 5 
Moo. 1*. C. :J17 (1838). and Panton v. 
Williams, 2 Curl. r>M; 2 Notes of Cases. 
.Sup, 21, referreil to. .SlK|i, KIMAK 
HAN'KiMI.L V. Al’XAi;] DLIU ...826 

- . PROBATE—Issue of citations, ob¬ 
ject of—Citation of infant, effect of— 
Citation to infant and his mother, a 
minor—No opposition to grant of prabate 
—Competency of infant for revoking pro¬ 
bate—Testator, testamentary capacity of 
—Onus of proof upon the executor— 
Probate and Administration Act (V of 
1881).! Wlieie one .1 died iii Ititll, leav¬ 
ing a wnliiw S aged 11 vears and a son 
I) .igeil 2 iiioiitli.. and ^1 was alleged 
that .1 e.Nceiiled a Will on (he day ])ie- 
V leiis Id Ills de.ith bv wliiefi liis tliree 
brothers <i. I! and M weie ajipointed 
siKiessive e.\ci 111 Ill’s ; and ell li's applieii- 
tioii till jirob.ite ot the Will illations 
were issued on 1! and A1 as aNo upon 
S and i) and thcie wa« no opposition 
* and pi’oti.ile w.is granted to «i in li)ll2: 

.lint 111 I'lll. It, -till .111 infant, apjilied 
through Ills iiiotliei S tor the revoca¬ 
tion ot till' jirobate on the ground that 
(he alleged Will laid net been exeented 
ti.V Ills r.irliei .), .ilid tile Dis'i'ict .) iidge 
vvillii.nl tonnall,v iivoLing tlii' juoljate 
< ailed upon Hie exemtoi to |»:ove the 
Will Ml the (ireseiiei' of the fdijeetor and 
he'd uimn the I'v idem e that Hie original 
grant slanild iiot be leveked. Held, 
that sel vn e ef llotlie upon the illf.int lb * 
,vnd Ills nioflier .8, .i minor, vi.is not 
jiroiiei’ -ervKe vijam Hiem. and was 
usili'ss tor Hie preli'etioii of the in¬ 
terest ol Ijie intani and as sin li I) was 
eoniiieteiif to .ijqilv fur revoc.illon of 
probate Hiimigli his niotlior. 'I’he ob¬ 
ject of the I-sue of the iitation is that 
all jiersoiis vvho-e interests are or ninv 
iie adveisolv alVeited tiv the deciee of 
(ho ri'obate Court shall have nota-e of 
Hie iiroeecdiiigs and an oiipei tiijiitv, 
should Hiev ilioose to av.iil I lieiii'elv es 
of it, of intervening for Hie pr.ilectnm 
nf *Iieir interests Held, that this jmr- 
])o-e was not ailiieved inevelv b.v issue 
ot (itnlioiis (fi infiiiits iind that in Hie 
eireiinislaui es ot the present ea~e. the 
iippeintineiit ot an olliier ol the Court 
as guardlan of the infant would iiof 
havo afforded him .nn.v proteitam 
Rebells V. Rebells. 2 C. W. N. 100 
(lh:i7). Shoroshib.tla v. Anandamoyee, 

12 C W. N. () (1000), and Nfiytiiff?!’ 
on Probate. ]). .')3.'>, referred to. A 

partv W'lin is <oglu/ant (if Hie proceed¬ 
ings mid might have Milerveiied i- 
liouiul by their result and cannot be 
allowed to re-ojveii Hicin. Komol Lochan 
Dutta V. Nilrutfun Mundle, I. 1.. 1L I 
Cal. .300 (1878). Brinda Chowdhurani .v. 
Radhica Chowdhurani, I I,. IL 11 C:>L 
402 (ISS.'i). Nistarini Dabia v. Brrfhmo- 
moyi, T. L*IL 18 Cal la (ISiWi In Hje 
goods nf Bhugqobutfy Dasi. 1 L. K. 27' 

Cal. 027 noOOi, Durqagati DIbi v. 
Sourabini Debi, 10 C. W N. !8b'i: s o. 

I. L. 11. 33 Cal. 1001 (lOO.')). Newell v. 
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Weeks, '2 I’lull -’ 1 ’+ dSU'i. Ratcli/fe 
Barnes, U S«. fiml 'I'r !»<(» (IK(i2). Wvt- 
cherlcy v. Andrews, I,. If 2 I’ :>nd 1). 

327 (1«71). ,aiKl Bell Armstrong, I 
372 n'k-ncd t<. Held, that 

till'' I'lilt' ot liiii ilul luit apply to llu' 
circuinstaiu'i'- of the iiroM-nt la'-o. 

I'jviMi Ml (.a'l'-' w tii'i'i' a jiaily lia-, u))oM 
Tiotut' i'ciilail III appfiii ami toiilc-f I lu' 
l>l'i>OL'wtMi|;"i. lilt' t'oiiit may, toi’ ■'iifti- 
I'U'iit ii'a-'iiii. allo« till' Jinn I'l'tlni};'' In 
b«> r«-op*‘rn(l Young v. Halloway, 

[ISil.ll I’nil). h7, Peters \ Tilly, III* 1) 

' lla nHHi;). ami Ritchie i. Malcolm, 

|1!MI2| 2 1. li. Il••^, ifti'iii'd III. Held 
iiKi.i, that llii- Di'tricl .lmlf,'i' i.ukIiI to 
liavt' rtnoki'd llu' i’lant 111 tho tii-l m- 
slaiU'o and tlu'ii talli'd upon the cxocii- 
tor to piinc 111!' Will Brindaban 

.Sureswar, 111 1, -I 2113 niMl'.lt, and 

Durgagati v ISourabini, 10 \\ \ 

•I!)-) f I L 1 : :i:t t'al 1001 (l!t0.5>. 
ri'lmd I'll Held f'liitlni, on tlii' cvi- 
di iica, tlial till' ti'-.laloi' had no Ic^la- 
ui.'iitarv c-apai'iti at tlu- limo «Imii he 
was nlli'Ht'd to iiava oMsutod the Will. 

Tim II Iflll ('(lint. Ml till' \M'U. icvokl'd 
till* ({vant . ot till' piohalo. Held al-'O. r 

that till' oiiU' wa-' upon the o-xcciilov to 
ostahli'h that tin doco.isod had '■riiiiid 

and di-'po'inn iniiid at I ho time when 

ill' was said to Inn o I'.soiutod the Will 
Waring v Waring, 0 Moo I’ (' 3.Y) 

MHIK), lotoiiod to. DWI.I l,\liir\ 
NN'I’H S\I:M\ Tt 1:K\Y \S'I II \ V. 
(itikOKi-; N \TH \k:m \ i‘I K- 
KAYVSTIM ■ "<' 

-. probate, revocation of, after 

« many years—Onus on Petitioner to offer 
reasonable explanation of delay.| WIiok* 

Iho l’(*l itiiinoi' (onu's to Coiirl aflol' 
coll-I I lor,! hi o (h'l-i.v. .111(1 k now lc(lt;(‘ ot 

and aL(iui'C'f'iicc in the (jiant ot pro- 
li.ati* on Ills jitiit all' sh-iwii. the ( onit 
will tint clliiw him to ic-oiicn the pru- 
liatc iinlc he olli"' 'omi' 1 ca'iimiliU' 
and tiue ('\ phi oat ion of the dclav 
M()-\0I:AM\ ciKiWDMh’.WI V. 

.srnv t SI .\'l)\h’i MA.M .\|[i\lf . 3<ifi 

-, REVOCATION—Will lost-Pre- 

sumption that it has been revoked how to 
be applied m India—Finding that Will 
was revoked, based on presumption, upset 
in second apneal -Proof of Will by cony 
taken from Registrar’s office, without ob¬ 
jection in the first Court—Objection on 
appeal that conditions for admission of 
secondary evidence not fulfilhd if admis¬ 
sible ' In Mi'W i.f Ihc h.ihits ,i|id (iiiidi- 
t icll' (li t lU' 1)1 ' ph- lit I luli.i, ! hi' Mile laid 

down in Welch v Phillips, I .M'lo. I' (' 

2Tf!t (18.3(1) (’’.it wlK'n a VA'ill I' ti.ircd 

to th(^ J)(i"i"siiiii '•! the ihfcasi'd ,iiid 
i'^ not fillt h( 01111n;4 at hi- ih.ith. tJu' 1 

prcsiin;pi inn i' (h,ii he h.i- dis-h<il!’'<'d , 

it, tiiiisl h.'‘ api)li(‘(l will) (oii'i'hn'ahjo 

Ciiiifioii, WhiTc III ,u( h cii'f iim-lami s i 

tin- first .Viipcllaic Cniiii hcM lhal (ho ' 

W4II had hoi’ll Tii'iKr.i or (am oiled, 
hut on sccdiwl rii’jif'oi iIk ( hiof f'nurl 
held Mh.it 'Ih/fjli w-is im '.iiHioiont ovi- j 

doiii o of rcvircalioii and ih.if tli.' in'iro 
fe'a'’irin,iblo |)resumi)liiin was thal the *1 

Will V’<* mislaid (ir h.-t nr ol'O stnlon 
by one of fho l-'ofondants aftcf (ho ' 

death of thi docoasod. Held—*Tli(i( it 
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Vfigc 

Wl,l-T,-concld. 

w',ns porfectly withiri the competency of 
the Chiof Court fei come to that find¬ 
ing. There was nothing dcliiiite to 
show that the deceased who wits a very 
old man and. towards the end of hi.« 
,lifo. imbcs'ile, had any iimtivc to des¬ 
troy the Will or was niontally com- 
jiotcnl (o do so, whilst on the other 
li.iod there wm’o oircuinstancos whu'h 
l.miurod (lie mow that the Will was 
oilhor mislaid or stolon. Held, alj-o, 
tliat the first .Vjipollate Court .should 
not ha\o li'(>a(od a copy of the Will 
taken from the Hojjisflar’s office, which 
was tiled .ind admilli'd in oMdence in 
the hi'sl Court without ohjectioii, as 
inadmissible, on th(» gioiiiid that no 

'uirKieiit toumlali'iii was laid for the 
ndmissuui in the first Cmiit uf socond- 
ar\ ('Mdi‘iice--.is, if such oltjccl inn had 
1)0011 taken in llio tii'sl Cmirl, that 
Ciiuil would jii'iihahlv liavc seen (liaf 
llio doftcii'iicy was supjilicd l’\l)M.\N 


V. H WWX.VI’V (P. C.) ... .. !)2'J 

AV IT\MS.si. impoi't.inf. hut ovjieclod to he 
liostilo, Imw to lie examiiiod. See Will ... 828 
WJTiS IkS.'sl'i.S (it lompeloiK'.v. ojiinioii of. 
value,id See Will ... 828 

/]','l’\ IT See l.anillui'd and 'J'i'uaiit If'.l 


y.l Kl’l,;s|l<.il l.l'l.VSIv- Occupancy right, 
raiyati interest, acquisition of—Previous 
possession as raiyat—Subsequent ziir- 
j)("hgi lease, effect of.| 'I he I’l.uutitls' 
sU't w,|s foi' iccnery of jiosscssion of 
hind whicli had heen given in zurpeshgi 
Id tile lli'ti'iidanl Ini' .1 teim id l.'i .vear.s 
tiiini l.'itlJ to l.'tl.-) I'. .S . Ihc ti iins of 
the zurpeshgi heiiig a- lollows —"It is 
dc'ircil that tin s.ud ,ahib ticcadar 
shiiuhl lake |)nss(.ssmii of the said land, 
in.ike piniici (ullii.itmii himsclt or got 
It (iiltii.ited hv otheis, grow indigo 
'I'eds or aii.v olhei iiidigii cro)) b.v using 
(he land as his khas zerait or liy 
settling the same with tenants uccukI- 
110.1 to III' own (h'siie ami sliall ((iiiliiiuc 
iippKipl i.it ing the proi eeds Ihclcof till 

(he l('init.of (he ti(ca. He slmll jear by 
leal deduct the said h.ved jama in iia.v- 
ment ot till* [iiMieijial and interest of 
Ills zurpeshgi as Jier aceouni given be¬ 
low and shall jia.v the lemaiiiiler. llio 
amount ot Icssoi's rights pa.Mibb- to us. 
toward' tlr- cud of the (olln of the 
tieia on taking reieipis theretor^ ti 0111 
IIS He shall ((inveiiieMtlv cut iiiid I'e- 
^ (ovei tile indigo crops grown and stand¬ 
ing on anv (|iiantify of land iu l.'ll.'i 
I'. S. wlu'li I he lerni of the tieea 
p(it*ah comes |o an end, and slmll pax 
ten aniia- rent for 1318 C. ,S. at I's. (o.'l-fl 
pel biglia and shall give up jiossessimi 
of the saul land " Held— Tliat the 
zurpeshgi jxitlah did /ud ereato any 
rai.iafi intere't ni the iTi'fenflaiit, far 
less a right of oeeiipniirv, ^ind on the 
exjiiiv of the tei'nj of the poHah the 
I’biiiitilts w('ie eiilitled tu get khas pos¬ 
se sioii. That a riii.val b.v taking a 
zurpeshgi lease (d' bind of which Vie was 
piev^bisli in jiossession us a raiynt does 
notfose his I'iijvati stains or^ve.st him- 
'«'H» of Ins rigid to acquire a rigid of 
occupancy in, the land. fiAL FtAHA- 
DCK .s'.UfT v. ilR. MACKIbVZlK ... 22H 
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- XIV of 1908. See Criminal Law 
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AGENT, liability of principal for .icl-, of. 

See Trading witli liiieiny ... .. 12.19 

Ari’KOVJ'iU- Formal \^'lthdra^^al and for¬ 
feiture of .pardon if neco'—aia befoie 
proceeding again't approver for original 
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6. 327 

--, Forfeiture <d pardon before 

(aunmitting Mngi'-trati—Joint trial 
approver ivitli other iiccii-cd -I’lea 
bar on ground ol pardon in Se^'^io 
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eedure Code, s. 337 295 

-- Joint fri.il of apjirover who 
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ARMS AfCrr (XI of 1878), ss. 14, 19 (a) and 
20—" Fire-arms,” meaning of, if includes 
parts—Elements necessary to constitute 
offences under secs. 19 (a) and 20— 
Criminal Procedure Code (Act V of 

' 1898), sec. 239—Possession of arms and 
possession intending to conceal it from 
public servant and conspjracy to manu¬ 
facture arms, joint trial of—Indian 
Penal Code '(Act XLV of 1860), sec. 

120B—Conspiracy, limit of punishment 
when offence not committed—Conspiracy 
and abetment.] Tho nrcu‘-i'd wero 
charged fl) under .hoc. 11 nf the Artms 
Act for having in their possession or 
under their control fire-arms, (2). under 
aec. 20 for having in their possession or 
control Hudli «rms in such a manner as 
to indicate Iho inlenlion that such“a<t 
might not be known to dny public ser¬ 
vant, (3) under sec. 120B, I. I’. C., r^ad 


ARMS ACT contd. , 

with sec. 19, cl. (a), of the Arms Act 
for hiiMiig conspired to inaiiufaeture or 
kcpji fire-arms in contravention ot s. 5 
of the Arms Act. The fimling on the 
3r(l eharge was that tliere was only a 
eoiispiino to niaimfaetnre willnnilr uii 
aetual nianutiieturo. and the Sessions 

Judge senteiieed tlie accused on this 

chaigt' to thri'e years' rigoimis un- 
jirisonmeiit. Held—That there was no 
niisjiiiiuli.r of eh.irges. The oflenee.s 
charged were eommitted in the same 
truiisaition and see. 2.')9, Cr. I*. G., 

ant lion,scs sue)) charges (o be tried to¬ 
gether. That the term " tire-arnis ” as 
used in see. 14 of the Anns \ct means 
amis that are tired liy means of gun- 
jiowder or otliei explosne and includes 
,, jiarfs of lire-jii'in, Thai the only addi¬ 
tional element necessaiw to roustitute 
an nfVeiiee under see. 20 is that the pos¬ 
session should be in Mieh a nianner as 
to iiidie.ite ail intention tb.il such act 
ni,iy not bo known to any public ser- 
v.int. That the on'ence under sec. 19, 
el. (a), of the Arms Act is keejung arms 
for sale and not keeping only. Eleleher, 
,1.—In cases of eon-piraey the agree- 
ineiit lietwei'n the eoiisjiirators caiiiiot 
generally ho directly proved, but only 
infeii’eit 'from other facts proved lu 
tlie ease. The facts jiroced against the 
aeeuseii. namely, the luring of tlie house, 
the tiiiding ot a considerable number 
of parts of fire-aiiiis in the house, the 
tiiiding of tools llieie. also that work 
hail been done 1o some of the parts of 
fire-arms toiind. left no chuilit that a 
('oiisj)irdev e.Msted iM'tweeii (hem to 
inaiiiil.U't lire tiie-.irias. That on the 
Hiuling the seiifeiice on the third ehargo 
.should be under .see 120B, 1. F. C'., 
read with see. 19. el. lai, ot (lie .\mis 
Act anil SIS. lit!. I I’. uiul not un¬ 
der .see 199, 1. I*. (’. Held per Beaeli- 
eroft. J.--That (he term “ transactmn ” 
IS not syiionymons uitli (he term 
“offenei." and -o long as the eonspn-aey 
^•ontinued. (he (r.insaetion which began 
with the forming of the rommon in-- 
tent ion eoiitiiiued and the offences of 
])o«sessi(it\ of fire-arm,s and eonsjiirnry 
to miiniifuelnre arms were coiiimitfed 
in (he same friuis.iction. Thn(«<<irt‘ a 
conviction under .sec. 120B. 1. F. ('.. if 
an ofleiiee lias been eoniniitted. (he 
pnnisliment is provided by .sec. 109. 1 . 
P. 0., and if an od'eiico has not been 
comniitfed, the jiunislimenl is limited 
to the extent provided by .sec. 119. 
Semble. —Stricfly speaking, in rases 
where an ofTenee has been eoinyiitted 
in pursuance cd' a conspiracy, there 
should not be anv conviction for eon- 
spirncy, but for abetment of the offenee! 
for conspirnoy followed bv an art done 
to carry out the purpo,sc of consjiiracy 
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ARMS ACT—concid, 

Binoiinls nbotnrieul'. KHAGENDltA 
NATH CHAnmCRl V. THE..K1N(}- 
BMPEKOK ... 700 

-, H. 19 aud 20, elements iieees- 

• hiiry (o constitute oil'enee. See .s 11 ... 700 

CALCUTTA MUNKTI’AL ACT (Ml, B. C., 
of 1899), ss. 343, 442—Notice for re¬ 
moval of dilapidated hut belonging to 
tenant if can be served on the land¬ 
lord.! Tile (lefiiiilion of owner of land 
as tjiven in see. 3. snb-,,ec. ^32>, includes 
both Ihe landlord and llio (enant and 

' a potice under sec. 31,1 for (be removal 
of a hut beloiifjing (o the tenant can 
be served upon the person who |s the 
owner of the land and smh person 
having had a notice served upon him 
Is liable to comply with tlie terms 
thereof. Sec. 142 ot the Act which con¬ 
templates a different set of mreum- 

staiices does not in any manner abridge 
tho power conterred ))\ sec. 343. THE 
ClHtl’DK \TI()\ t)F CMA'UTT.V v. 

MON MOTH \ N ATH SETT ....191 

CIVIL cot KT. Older by. retiising saintion 
- Jurisdiction of High Court to re\is(,‘ 
such order. See I'rimiiial I’locedure 
Codo, s. 19.1 ... ... ... 447 

COM I’L.-V I .\T. c.illing' for a report from 
interested li.ii ty as to trnlli of. if pio- 
pei. See Crimin.il I’lmeduie Code, 
s. 47ti ... ... ... 127 

CflNFESSlON of co-accused—Corrobora¬ 
tion. See t'riminal I’rocedure Code, 
s. 107 ... ... ... ... 184 

CON'Sl’l l{-\C V. charge of—Evidence See 
Penal Code, s. 12014 . . 07(1. 7(1(! 

-. charge of. as distinguished 

from other tliarj.es. See ‘Penal Code, 

,s. 12014 ... 070 

CltlMIN.lL ('\SE-Privv Council if may 
stay execution of sentence of death pend¬ 
ing appln-ation for spetial leave to ap¬ 
peal. Sec I’rivy Coiimil ... ... 674 

-^ piesumptiou of in¬ 
nocence in True .signiticaiu'e of nature 
of proof reijuired for conv ict ion—(>nus 
of priaif—Hn*y Of proser nt ion. See 
I’onal Code, s, 120IJ ... ... 670 

-TltriL, puiposp of. See IV-ual 

Code, s 111 ... ... ... 2' 

• 

---_ Duty of .Tudge to re- 

tord indejiohdent finding as to truth or 
otherwise of evidence. See Criminal 
P*.o(^"durf> Code s ]r,l ... ... 217. 

--, Duty of piresidirig 

.fudge as to airniigmg for the defence of 
accus.’d charged with iiiuider. See 
penal fltde, .s .102 ... .. ... 556 

CitIMIXAL f.VW AMENDAIE.N’T ACT 
(XIV Of 1908), case 'iiider. Court if may 
eltaniino ucenred in. See Ciimiiial Pro- 
cedtkcei C'od^^. .412 ... 92.1 

CRIMINAL PRWEDURE CODE (Act V of . 

• 1898). I. 39, order of High Court un¬ 

der B 10 of tlip fjctltTci Patont if 
governed by See Letters l'at«ul, &. 10 593 
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-- f. 75- 

Indian Pelial Code (Apt XLV of 1860), 
sec. 225—Warrant, seal of Court on, if ‘ 
essential—Effect of absence of seal— 
Arrest made in execution of warrant 
without seal, if legal.] Tho .seal of tho 
Court is pssontial to the validity of a 
warrant and its absence makes the war¬ 
rant void and an arrest made in execu¬ 
tion of such wniTant is not legal. 
MAHAJ.AN SHEIKH v. THE EM¬ 
PEROR ... ... ... ... 22t 

—, s. 110— 
Security for good behaviour—Fresh pro¬ 
ceedings after expiration of an order 
under section if can be based on 
materials antecedent to the expiration 
of the previous order.) When after the 
expiration of the period of a bond for 
good behaviour taken under sec. 11(1, Cr. 

1’. ('., iie.sh proceedings are taken 

agtaiiist Hie neensod. such proceeding.s 
must bo confined to facts and circum¬ 
stances alleged iigaiii.st him after re¬ 
lease from his last seeiintv. RAM 
DEO PANDE v. THE EMJ’ERUR 223 

-- g. 

Jurisdiction of Magistrate—" Within 
the local limits,” meaning of.] Tho 
words '■ within (he local limits iif his 
jiirisdiptioii ” are ruit equiviilent to 
” residing within (he local limits.” It 
is siillicient to give the Magistrate 
jurisdiction, if the evil habits of tho ac- 
eused were practised and evil reputa¬ 
tion acquired within the local liinita 
of bis jurisdiction. KINO-EMPEROR 
V. 1)1 JtOA IIALWAI ... ...1022 

---—--, s, 122 

—Sureties, necessity of judicial en¬ 
quiry before rejecting.) .Sureties offered 
should not be refused exei'pf after judi¬ 
cial enquiry under sec. 122 by tlio 
Alngislrate who has made tho order un¬ 
der see no. Alvl4\R \L1 MAHOMED 
V. THE KING-EMPEROR ... ... 220 

--•--, ss. 133, 

137— Proceeding if can be dropped with¬ 
out taking evidence when Opposite Party 
shows cause —Res judicata, applicability 
of the doctrine of.) Where m a pro¬ 
ceeding under see. 133. O. 1*. ui 
respi'i t of an alleged obstruclion of a 
public way, tin* Magistrate nsade a 
conditional order but dropped the pro- 
eeeding on the Oppo.sile I’art.v taking 
the objection in showing cause that tho 
Uonit liad no jurisdiction to proceecl 
with the eruiuir.v on the ground, that 
tlie identical way had previously been 
the subjeet-niatler of an enquiry un¬ 
der see. 1,1.1, (V. P. (J., by a Court of 
competent jmisdietion* Held—That tho 
Magistrate was bound to follow (bo 
proeediiie iirescribed by sej. 1.17. cl. 1, 
it being open toathe Magistrate after 
Istking evideneo under that section to 
consider whether there was a complete 
ansvver to the case against tho Opposite 
J’agfy or whether tho case wa.s one 
wheie (he parties should b»y referred to 
•tlso (,'ivil Court for the determination 
of a matter •which the Magistrate con¬ 
sidered ho could not decide. That on 
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tho facts of (he case there was no room 
for the application of (lie doctrine of 
;pes. judicata. SAKO.) EllASINl DEBI 
V. SRll'ATl CM.MEAN CUOCDilRY ... 332 

-, s. 144— 

Scope of section— Hut, order restraining 
the holding of—Doing of a lawful act on 
one’s own property if can be restrained 
under section.) W’Ju-ii' (lie only grouiul 
mentioned lor (lie issue of uu order un¬ 
der see. 144, Cr. J’. C.. restrainint' the 
holding of a rival hat was that the 
Magistrate uas sutisfted I'roni tlio re¬ 
port of the police that by opening a 
new heit at only half a iinle Iroiii the 
old and long established hat, the I’eti- 
tjoiier.s acre about to disturb the pub¬ 
lic tranquillity: Held—'I'liat an injinic- 
tion cnnnol be issued not to do a lawful 
act upon a )nau’.s own property, and the 
orrler in the lorni in mIikIi it was i.ssued 
was without jurisdiction. That tho 
holdinfj of a h&t on a man’s own jiru- 
perty is not in it.self a wroiigtiil aC-, 
and therefore any ulterior conseqiienci' 
which may arise from it cannot gi\e 
rise to any proi ceding against (he 

owner of the land for coinmitt mg an 

act likely to cause a brc.ii h ol the 

peace, unless those uHcrior conse(|iu iices 
are made the basis ot tlie jiioceeilings. 

'I'lie law us leg.irds presei'x at ion of )uib- 
lic peace is based upon an appridjeiision 
that either cert.iin i>ei,son or persons 
are likely to commit breach ol the jieace 
by their own acts or that the> are 

likely (ti do wiongfiil ails which niav 
occasion other peojile to commit bieaih 
<d' the lie.ice It \ M I \ I, I) \ MMIA 

V. Tilt; KiN(t-i;\ii’i:i((>if 2is 

- ... - . S. 145— 

Omission of Magistrate to give effect to 
presumption arising from recently pub¬ 
lished record-of-riqhts, if a question of 
jurisdiction. I Tin- oinesion ol the 
Magisirab* m in.ikmg .m order oiiilei' 
sec ll.'i. t'r. 1* 1'. to gne cH'ccI to (he 

presuinpl loll .iiising from (he entiies in 
a reeentlv jiuhlisljed record-ol-rigl^ls is 
not :i (piestion going to the |ui isdn t ion 
of (he Magistrale. and llie High ('oiirt 
caiinol mierfere on (h.d ground. 
E1IINT\A1()NI .11 N\ V. .t\li\N\Vni 
K.\M.\Nt’J.\ I).\S ... ... .. 123 

-_____-- -. $$. 145, 

356—Men^orandum of evidence if suffi¬ 
cient in a proceeding under sec. 145— 
Applicability of sub-sec. (3), sec. 356.) 

Whero lit IV pmeeiMlmg under see. 11.5. 

Cr. I*. C., tho Magistrate onlv made a 
mimiornndnin of (he evidence piirpoil- 
ing to act under suh-sec. ‘.3b sec. tt.oi!- 
Held (ill setting aside (lie final order 
of tho Magistrale under sec. 11.5. t'r. I*. 

C.)—That th'j pro'Vi.iion.s of sub-see. (lb 
see. ,3.56, are imperative, 'riial the (iro- 
viaions of siib*Sec. (.'b apply only to 
cases in which (he pvftlcnci* recordea 
under the first siib-seelioii is iiof record- ** 
ed in tho Magistrate's own hand. S M).\- 
N/VNDA MAND.M. v. KRISTA MAN- 
DA L r 121 

-"-J!- * 445-. 

Rent, collection of, dispute /'egardtng. 
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between lakherajdar and putnidar—^ 

, Decision in the absence of tenants—Pro¬ 
duce rent, applicability of section to.] 

Tile (fisputed land in respect of which 
proceedings under sec. 1(5, Cr. P. C., 
weiv I list I luted Consisted of several 
jilots all held by tenants on a pearly 
leiil (it lialf (he produce. 'I’ho parties 
to the ]>roccediiigs were tln> lakherajdar 
and tlie putnidar, (iie disput«>* bet ween 
^ wJiom w.is as (o the right to collect 
rent It appeared that a.s n-gurds some 
of (he plots there was a di.,pute as to 
whal fen.mts were in possession. Held 
- Tliat as regards t he jilots about which 

• there was a dispute as to the teaaiit'4 
in possesMoti, the .Magistrale should not 
have niadi" any order in the absence 
ot tenants w ho mighi be very seriously 
pn-judieed by an ordi^r in favour of one 
or other of the parlies to the proceed¬ 
ings. Held (as to the argument that • 
see. 115, Cr I’ (.'., could not refer to, 

a. half-share of tin* produce)—That it 
was (luo that if it was a <iuestion of 
dividing a hinici'to-iiiulivided .share, 
the section might not apiily, but in tho 
present case tlie seel ion ajiplied, as it 
was a (|iies( loll of lent and it sq happen¬ 
ed* (liat (lie lent was hall the share of 
(he prodiiee; Imt there was no (|uestion 
of shales as bel wi'cii Ihe two parties fo 
the pi'x-'i'diiig. M\RI DAS .SAMANTA 
V. AUDI f. MOTl.bH Ml I.JdCK ... 959 

- - -, $. 161 — 

Statemi^nt recorded by the police, con¬ 
sideration of, by Court—Criminal trial 
— Duty of Judge to record independent 
finding .as to truth or otherwise of evi¬ 
dence.) W lieic' (he Sos-t uis Judge in , 
I'ls judgment g.i\e no liiidmg as to llie 
triilh or 1.il-il\ ol oaoli wilness's stale- 
moiil. bill lebeil eiilllelv oil (In' dlller- 
eiii o III wli.it llii'y -slid III Coni I amt 
what tliev s.iifl ,ie were .illeged not to 
lia\o '-alil beioie the pidiei* Held- 
Til.it it Is eseecdiiigb d.ingeroiis to ap¬ 
peal tiom ei idi'iK e jiidieially lecorded 
under the saiulioii of cross-i'xaminii- 
tion lo .illeged statemenfs made to tho 
poliie wlinli ar(> not judieially record¬ 
ed. It IS th(> .)ndgi‘"s dutv to make up 
his minil, wliili' the witness is before 
him, whether he is a witness of truth 
or falsehood, and il is mily when the 
Judge sees any re.isoii to distrust his 
ovideiiee llial omission m a police re¬ 
cord can becDine of anv importance. 
jrXtf R\l V. THE KING-EMPEROR 217 

---_____-- ,s. 195, 

476— Indian Penal Code, secs. 471, 474 — 

Using as genuine a forged document— 

* Filing a forged document as coming frog^ 
the custody of the person by whom it 
purported to be held, if constitutes 

‘ user ’—Offence committed by such act, 
sanction if necessary for prosecution for 
—Possession of forged document, khow- 
ing it to be forged and intending to 
use it as genuine, prosecution for, if lies . 
without sanction—Stay of criminal pro¬ 
ceedings pendifjig determination of civil 
suit.] Whero m a case under sec. 474. . 

'I. P, C., the prosecution story was that • 
the accused who wa.s (he Plaintiff ii# a. 
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CRIMINAL PROCKDT’KE CODE-contd. 
rent suit himself filed n kabuliyat and, 
an amainama which were* ffii-ged and 
which iiui'porfcd to he filed by the Com¬ 
plainant, the Ucfeiulunt in tho rent 
suit: Held —That the act constituted 

a user witlun the meaning of sec. fTl. 

1 . P. C.. and the ollenco committi'd was 
one under that section and in respect 
of thatuon'enee sanctum under soc. 
or an order under sec. 170, Cr. P. 
was necessaiy. Tliat no sanction is' 
necessary for a iiroseculion under .sec. 

474, I. 1’. C. That the decision of the 
issues 111 the rent suit being largely 
‘dependent on the question whether Die ‘ 
documents in question were or w’ore 
not genuine, it was expedient that the 
criminal proceedings should be deferred 
pending the hnal disposal of the rent 
suit. .tSK VHCDDIN SARKAR V. 

KALIDAA\VL AlULTAK ... ... 125 

-. ss. 195, 
(Act V of 
c. 104, sec. 


439—Civil Procedure Code 
1908), sec. 115-24 & 25 Viet., .. 

15—Order by Civil Court refusing sanc¬ 
tion-jurisdiction of High Court to re¬ 
vise such order—Delay in applying for 
sanction. I Tlie Opposite Party brovglit 
a suit for the reeoiery of money m the 
Court of the Munsif which was dis¬ 
missed. the claim being found to be 
false and malicious. An a))plication for 
sanction to prosecute the Opposite J'ait\ 
was however rejected liy the Munsif as 
also by the Dislriet .Tudge m appeal on 
tho ground of delay in making the ap- 
plieatioM. Held ton an applicatum bv 
fhe Loeiil tJovcrnnient against (h,. oi-. 
der refusing sand nm 1- That it v.is 
clear fnun ihe (leci-nm if the Full 
IJench 111 Emperor v. Har Prosad. 17 (' 

W. N. 017 s c, I J„ I*, .to I'al 177 
(1913), that the orders of (he Afiiiisif 
and the .Fudge are not oitIci's 01 a Ciimi- 
iial Court and (aiuiot theiefore bo 
revi-.d under sec. 4;)9. Cr. f’. C. I'he 
High Court however m the exercise oi 
its powers under sec. II.), C P. C., and 
see. 15 of the Chai ter .\cf granted sanc¬ 
tion for tlie proscrutiim of the OppoMie 
Party holding that the c.isc being in 
Hubslanee a preset ut ion imdert.ilen l,y 
Government, mere delay eonld not bo 
taken as siigrr,.s(mg mala tides. 1)S' 
LEGAL KLMFMBT? \XCER AKD PtAt- 
I-IL' PRGLCCTGR. IHHM? AND 
0RJS!5A v. RAAI rOAR SINGH 447 


leave to appeal to Privy Conneil.'if tan 
be gfiven in respect of order iiiuler. See 

Lette^rs I’atent, s. ]0 ... ... 593 

---, s. 195 

.scope of -poini s to ijp considered in 
granting sanction—Effect of sanction. 

See Letters Patent, s lo ... ... 593 

■ ~z :-r-. »• 208— 

Enquiry preliminary to commitment— 

, Evidence which Magiitrate is bound to 
take—s fcgf cf of application for summon¬ 
ing witIPsses and filing documents on 
aate on which commitment is made.1 
In an entiuiry preliriiinarv to eonimit- 
^•nc lo the (onrt of .Session.s, after 

tho examination and (yro.sa-oxamjnq^ 
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CRIMINAL PROCEDURE CODE-contd. 
tion of the wilne.ssea for the prosecu¬ 
tion thfe Magistrate fixed a date for 
passing necessary orders on gbinfe 
through the record. On this date on 
applicjitioii was filed on behalf of the 
accused for a reasonable time for filing 
some docuinenis untf summoning some 
witiie.sses. This application wa.s reject¬ 
ed. On the sumo day, fhe accused were 
committed to the Sessions. Held —That 
there was no coniravention of sec. 208. 
The first paragraph of the .secli'on only 
requires that the Jlagistrate should hear 
all the evidence produced befoi'e him. 
King-Empress v. Ahmed, 1. L. R. 30 
All, 201 (1898), approved. Emperor v. 
Muhammad Hadi, I. L. R. 20 All. 177 
(1903), e.splaiueil. THE EMPEROR v. 
SAKATH ... ... ... 335 

-, ss. 221, 

225 —Defects in charge not ^ejudicing 
accused in defence, effect of, on trial 
and conviction. See I’enul Code, s. 
120H ... ... ... . . C76 

---s. 233— 

Omission to frame two separate charges 
for two offences if vitiates trial—Distinct 
offence, meaning of — Sec. 537, irregular¬ 
ity cured by—Scope of section.) The 
Petitioner was charged wiih and convic¬ 
ted of having caused hull lo I wo persons 
and thereby having euininilfeil an offeilco 
under see.'323. 1. P (' Onlv one charge 
was framed agaiiisl the I'clitKiiier in 
respect ot the hni't c.iuscd to two per- 
snii.s. Held per Sliarluddin. and lleacli- 
crofr, ,1.1.—Tlial llic oinissnui lo frame 
two scparalo eliaigis uas an 11 regnlai'ity 
cureil by sec. .',.'17. I'r P. C. Tlie ellecl 
ot iJie wc.ids “subjei I to I lie pro\isions 
he re in be I ore contained" in see. .■)37. Cr. 

P. C, rannol l)e lliat, the scriion is to 
have no application if Iheic lues been 
any departiiro Irom an> of Ihe previou.s 
sci'tions.of the Code. 'I'hose words iiiust 
be read bii\iiig relereiice only (n sees. 

529 to .'■>3(i ami do not rcfiT lo Ihe entire 
Code that (irecedes that .seel ion. 'I'hat 
the ease ot Subramania Iyer v. The 
King-Emperor, 1. L. H. 2.’i Mad. 61: s. c. 

,5 C. VV. N. 8ii(i (1901), I an authority 
for file proposition Ihil failiiro to 
observe the first part if s‘c. 233 is fatal 
to the trial. Heacheroft, ,1. —'Hie obser¬ 
vation of llie Judicial Coniiiiittee that 
‘their liordships are unable *'(o regard 
the disobedience lo an express provision 
ns to a mode ot trial ns a inero ivregn- 
lurity” is limited in its application to 
the c.ise where charges are tried logetlier 
which the law expressly says «hall not 
be tried together in the same trial. Tho 
words “mode of trial” in that sentence 
cannot have reference to the formal 
defect of drawing lip'one '■liarge instead 
of two. Tho diawing up of the charge is 
rpart of the trial but the words '' mode 
of trial” have ^reference to the constitu¬ 
tion of the trial and when their Lord- 
ships .speak of "disbedience to an express 
XTovision as to a mode of trial” they 
do rot refer to a formal defect in the 
proeeedings in a trial wnich is properly 
constituted. Sharfuddin. ,T, —In Sub¬ 
ramania Iyer v. Tha King-Emptror, I, 
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L. R. 25 Mad, G1 : s. c. 5 C. W. 866 * 

• (ISJOl), the cttso before the I’rivy Council * 
*wa!i not that any provision of sec. 

233 was contravened. The only ques¬ 
tion before their Lordships was whether 
the modu of trial in which one indict¬ 
ment contanied 41 acts .spread over a 
period longer than 12 months was or 
was not illegal by reason of the provi¬ 
sions of sec. 234 of the Code. What 
their Lordships of (he I’rivy Council 
have prohibited is (hat if (he law ex¬ 
pressly provides a particular mode of 
trial a disobedience of that vitiates the 
whole of the trial. I( is doubtful if the 
framing of charges is a mode of trial, 
but joint (rial of charges as to distinct 
olfeiice.s would be a mode of trial and 
if an accused is tried jointly on several 
charges not coiiiiiig under .secs. 234, 235, 

23C and 23‘J. lhat trial wonhl be null and 
void. When two olfeiices liave been 
committed and they have no connection 
with each other, they are distinct offen¬ 
ces within the meaning ol see. 233, Cr. 

1*. C. FJetelier. J.—See. 233, Cr. 1’. C. 
provides that for eveiy distinct otlonco 
of uhudi any jierson is aeeu-ed. tlq-re 
.sliall bo a separate eliarge. 'Ihe causing 
of hurt to two ilifl'creiit jiei-oiis is obii- 
ously two distinct (.ncnct''- and there 
ought to have lieen two sejiarate charges 
framed agaiu-( (he I’el it loner of the 
offences charged under sec. 323. 1. T’. ('., 
and the failure to do so rendered tho 
trial illegal. The whole of sec, .537 is 
governed by the words "subject to the 
provisions hereinbefore contained.’’ 

This iiieinde-, arnonge..( other jirovisioiis, 

(ho jirovisions contained in .see. 233 and 
H neglect ot the jirovisions eoataiiied in 
tlmt seel ion l- not cured bv sec .537. 
lUAI SrUflKO SINCII.V. THE IvlNO- 
EMPEROR ... ... 972 

-. s. 534_ 

Section if applies to offences against 
different persons.] See. 231. Cr. j*. (', 
is not limited to lasos wlie'e (lie oflen- 
ccs have been eonimitled agii.i-q (l.e 
same person. It apjilies w Ik'.'” Hie nm- 
plniiiant.s are ditlerent persons. Per 
Fletcher. .1. —The powi'r given by sec, 

231 is liowcvcr oiii' (bat reijiiiu- to be 
used with great care and eaulion wlnoi 
there ari" ililfereiit eoiiiplaiiiant'. ('Ii\- 
TTRAiyllARI MIA.N. v. THE KIN’C- 
EMFEROR ... ... .^'■7 

— -*---, ss. 235, 

239, Ills, (bj—Joinder of charges—Trial 
for mpre than one offence—Same tran¬ 
saction—Separate offences committed 
on a different day being part of the 
same transaction.) Tho ease for (he pm- 
soeution, wa^s thutmii a certain day tho 
accused wrongfully confined some jier- 
8ons. fined tirvm and realised a portion 
of the fine, ami on Heeir promise to 
pay tho balance three days later, the/ 
wore relea.sed, but on their failure to 
make the payment on Hie njipoiqted 
day, they were again wi-ongfully confined 
for renlizinjj' tjie balance* of the fine 
and were beaten and othottwise’ mat- • 
Ireatqd. Tho Deputy Magisft’alo framed 
separate charges under sec. 347, 1. P. 


Pogt 

CRIMINAL PROCEDI'RE CODE-contd. 

, C., against the accused for each day’s 
offence; * ho also framed a separate 
chargb against the accused under .sec. 

3.52 and sec. 352, read with sec. 114, I. " 
P. C., as having been committed b.y the 
accused persons on the last da>-. All 
tho ehaige.s were tried together. Held — 
That tho trau'-actiou ot Hie last day 
was in contiiiuatnm of what took place 
^ on the first day and the beating and 
other malt reatmout alleged to have 
taken jilnce on Hie last day were the 
concluding portion of the .same Iransac- 
tioii and the charges were rightly tried 

* together. Emperor v, Datto Hanmarit 
Shahaporkar, I. ],. R. 30 Doni. 611 (1906), 
and Emperor v. Sherufalli Aliibhoy, J. 

L. R. 32 .Mad. 178 (1908). followed. 

Budhai Sheik v. Emperor, f. L. H. .37 
Cal 18.5 at p. 851 (lOlOi, and Gul Maho¬ 
med Sircar v. Cheharu Mandal 10 C. 

W. N. 53 (190.5). (listinguishoii. DE- 

ITTl .SI RDT. AND RE.MEMIJRAN- 
CJiR OF EEGAJ. AFFAIRS. DENGAL 

V. KAlLVSll CH.VNDRA ClIOSII ... 181 

-, S. 239— 

Joint trial of principal and abettor— 
PVejudice—Re-trial by another Judge.] 
Wlieie (here were three charges under 
secs 408 and 408 109, 1. P. C.. against 
two amiseii jici'-oiis in respect of three 
sums said to have been defalcated on 
three dillereiit dales, and the Sessions 
Judge tried the (wo accused jointly in 
spite of objection taken by them. Held 
- That umier see. 2.39, Cr. C. judicial 
discretion was given to (he Court to try 
the jirinciiial otlemler and (be abettor 
eilbcr Jointly or separately and the 
manner in which this discretion should 
be cxerciseil must depend on tho facts 
of each cast.. I'lie High Court, on a 
consideration * of Hie circumsi.mccs of 
the ease, held that the iiecusod should 
not haio been (lied on tho charges 
Jointl.v. and set asult* the convictions 
and seiiteiiees. and dTertcd (hat tho 
re-trial. if any, should take jdaee lioforo 
anoHier Sessions .liulgo. DWARKA 
SING V KING EMPEROR ... 121 

---—.—--, s, 239— 

"Same transaction, ’ determining fac¬ 
tor as to See See. 297 ... ... 6.5.3 

- -. s. 239- 

" Same tr-insaction.’’ determining factor 
as to. I In ileeiding whether ofl’enees are 
so connected as to form one and tho 
same (r.ansaetion the determining factor 
is not so itnich pro.ximity iii time ns coii- 

• (iiiuitv and comnmuitv of jmrpose i^l 

object. Sec. 239, Cr. P. C. is only an 
enabling section and does not in any 
wav trammel the discretion of the Court. 
Sri'DT. AND RF-MEMHRANCER OF 
I.EOAL AFFAIRS, DENBAL v. MUN 
MOll.VN ROY,^ ... ... ... 672 

Misjoinder of charges - .loiiit (rial—.''i]me 
transai tioii, ^Micumstanees. conslituting. 

See Penal Code, .s. 12011 ... ....676 

-----, s. #39- • 

Same (ransaclion—Pos.se.ssion of arms 

. inteudiog lo conceal it from public 
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vniit and foii'pirai'V In iiiaiiutiictiirc; 
arms, joint trial of. See Arftis ,\cl ... 701! 

--, s. 247- 

Oeath of Complainant, effect of, in a 
summons case—Substitution of relative 
of Complainant.] Jn a ua.se uiulor mc 
352, 1. 1’. 0., alter the death of the 
Coiniilnjnaiil his nephew ajiplieJ lor 
Kubstitution ot his name in iilace oi tlie 
deceased. The AJayi^tiate directed the- 
case to be i»rocei-ded with, tlie {•roiiiKt 
as.-5igned heiiij,' tliat I lie accused li.id 
been guilty ol the coiileiiipl of the pio- 
•ces:j of the C'ouit. Held -That it , 

uot a siithcient gi'ouiiil and the Magi - 
Irate should ha\e u-corded an oidei id 
nccjuittal under xet 0 17, t'l. I’ (' 
I'lTtNA (.'fnNDllA .MUILIK v. i)L\- 
GAK CHANDRA I’AL ... ... 3:tl 

—- —--. ss. 297, 

298—Duty of Judge in charging jury— 
judge in charging jury if bound to ex¬ 
plain law on exceptions reducing murder 
to culpable homicide when no exception 
pleaded and wnen there is no evidence 
of that—Withdrawal of case under sic. 

304, I. P. C., if necessarily followi from 
direction that exceptions m itc. 30tf'do 
not apply—Court if should consider lase 
net made by crursel defending accused 
—“ Lay dow.n the law ” in sec. 297, 
meaning of —Non-direction if always 
misdirection—Evidence Act <1 of 1872), 
sec. 105—Letters Patent, 1865, sec. 26—Re¬ 
view of criminal case decided by High 
Court in Original Criminal Jurisdiction 
on certificate of Advocate-General- 
Statement by Prisiding Judge as to 
what took place at trial—Jurisdiction 
of High Court to consider case when 
errors alleged in certificate not estab¬ 
lished.] 'I’hf ai-riiM-(l ua- trii-d aiiil coii- 
viclod in Die f'nmiiial <:ie^''iom> of the 
High (■ oiiit. He w.is placed on hi-- 
trial on cliaige-. uiirler --ec-- 3(i2, 301 and 
326, I. 1’. , to uhlcll he pleaded not 

guilty He uu' defended by couii'-el 
who argued that the ea~e agaiu-t the 
accused wa-- one ot murder or nothing 
and the juiy eoiild not eoiivirt him 
of murder on the meagre and iili'-ati'- 
factory te-.tiniony before the touit. 
Grave and --uddeii juovocation was no 
parr of the detenee en-e. d'he Judge in 
charging the jurv laid down the Law 
under see. 302, 1 I' (', but in t tint 
under ser, 301 or Die '■Mop I'Ois n ii 
tamed in see, .300 l|.i i h-iu'i-nl Dia^ le 
did no) -i-e that tlieie i- is any e, i- 
deiice of any ol Die e-vc^-p, i ms jiiinh-d 
for 111 .ee 30o FI.-- did no) explain lo ^ 

Tke jurv the i.iijilication <>) the i-xcejifion * 
of jil'o vot a I ion to tin laris ,,1 the ease 

’ The July fiiiind the ai used guilty undei 
see 302 by a ina|ori)\ (d 8 i-. t and D.e 
.fmlge agrec-iiig wilh Die m-k'i'-i gave 
judgment in aerordain e )hr-rewiDi. "Vo 
verdict wa- taKen on the ehaiges under 
secs. 30t and .•06, J 1’. C Tin- case 
Cjjme uy Jaifc iro ,i I’nll Hetieli on a eerii- 
ftcate grflHId bv the .Advoerde-G.-ii'■ .it 
under sec. 26 of Die Letters J^ilent . 
H^d—That a slateincnf bv Die d'nal 
•lunge as fo whit) took phu-e a) fhi- tnal 
is cuuciU‘’’.T J'Juit Dieie irtis no illegn- 
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, lify in, not taking tho verdict of the 
jury on the cliaigo under t-oc. 304, 1. 1’. (J. 
'J’liat where there i.s no misdirection or 
other error as certified by the Advocate- 
General under' see. 26 of the Jjctter.s 
Patent his <-ertifieate is misconcoivod and 
tho High tViiirt has no power to inter¬ 
fere. It Is not within its power to re¬ 
open tho case and esjiress any ojiinion 
oil the im-vils. That m the i»resent case 
ill the absence of any direct evidence 
of giiue amt sudden jirovoeation or of 
laets Inmi which tins exception could 
bo Icgdimati-ly inlcrivd the Judge was 
curreil 111 cM'ludiiig eiiiiuiry into the 
excejilion ’l'h,i( undc-r soo. 1(1,5 of the 
I'ividenie .\il the (.'oiirt lias to regard 
the ahsL-nii- of giave ami sudden jilovo- 
c.ilioii ns proved iinlil the coidrary is 
piovcd b\ the acciisnl im whom the 
onus lies. J’l-i .leiikiiis. (' ,1.—Thai it 
1 - no) impossilili. uinlei (he l.iw (o leave 
Die case to Du- jiir.v iindir sec. .’1(11, J. 

P. ('. .liter holding th,i) the cm e|)l ii.ns 
eiiniiiointed in see 3n() do not ajipl.v lo 
Du- 111 HInistiim i-s of Die case. 'I'liat 
under SCI s. 2‘.i7 and L’3S, ( r P it 

(•iim s witlliM Die il||l\ el the .illdge to 
detel m I lie whet ini' .Miv e-. iilenie li.is 
heeii given on whicti Du- jurv c.iu jiro- 
jieilv lind the ((iiesiion lor the (larty 
on whom the onus of piio) lies J( js 
not enough lo s.iv Dolt theie was some 
evidence Theie must he evidence on 
which the jniv might reiisoimhlv and 
iioiiei'ly (oncliide the f.iet lo he eslah- 
islied. That the duty of the .Judge in 
charging Die jm.v is to lay down Dio 
law 111 lelei'elice to Die lase ))l'esenlod 
to Die Coni'l ami (he facts of the ease 
and not to jn rjilex (he minds of the 
jurv with i onsiiiei a I lens that aie out- 
•side (he legifimaTe siojie ot the emiiiiiy 
'i'hal the londiief of a I'ase h.v coiiiisi ] 

Is not a iiegligilile tacloi even in a 
criminal suit though it may not con¬ 
clude the aec iiseil ami ill approaching 
(he (|nes(ioii whether the .liidge lightly 
df'Clied as a limitei ,i) law th.il (here 
was no evidince of ,inv of (he oxcep- 
tioiis it IS relevant to cuiisider how tho 
aecnsf-d’s' case was jihici d bi-iore tho 
Conrf. Per .Stephen. .1 -That the pro- 
jiriety and iiof (he ]).,ssibility of an in¬ 
ference IS the- lest bv vvlijfh a .Indgo 
should decide vv liefhei or not /le -bould 
suggest a case for Die (oiisiderat loll of 
'4ho juiv on his own initmlive. It is 
the didv of .1 Judge to iiialA' a case 
for the aecused on v.hieh he Drnks that 
a verdict of net guilty luav In- projierly 
retiiined though llio case h.is not hecn 
suggested bv or .ui beh iH' ol Dio aoeusod. 

It IS the dutv of defending eolillsel to 
make the Jii'lge awui'*- of ^'iiiy case that 
lie foiisidei"' mav he made on belmJf 
of the accused thnngh !»■ has not made 
it himself, Piw Woodrotree. J.—It. eau- 

• not he laid ilovvii as a general propo.si- 
tion of universal niiidiealiilitv that a 
(Miirt CHiinof and should not consider 
ir ease in favour of Die aeenscMl which 
he hi . nok raised, I ^ .suvh a ease arises 
• 'on the proseontioii evideiiee, it sliould 
be (ml t(A (he jury for tht-ir considera¬ 
tion whatever lino might have boon 
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taken by the accuist'd fwr hid counsel. • 
But on the <iuestiou whetlier nii infer- 
enco does arise in favour of tlu> accused 
the fact that a parlicuJar dcleiice lias 
or has not been taken, may affect the 
SJgnihcancc of the evtdejico given. IVr 
Mookerji'e, J.—The e.\pre.ssiou “lay 
down the law'’ in sec, 2!t7, (b’. 1*. C., 
iloes not signify “lay down tile whole 
law on the subject irrcsjieetive ot the * 
/acts of (tie partienlar case before (ho 
(.!ourt.’’ The reasonable coiistrnclioii 
of sec. ‘JU7, Cr. I'. Is that (he Judge 
should lay down the law only in .so , 
tar as it bears upon (he e\i(lenco ad¬ 
duced 111 (he p.irti< iil.tr case. 'J’iie nieie 
fac( lha( counsel lor the a< < used has fail¬ 
ed (o pres(>ii( (o (he Court <i jiarlKular 
aspect of (he case can not justilv an olnis- 
siun on (he ii.u t of (he .lodge to diaw ()i.> 
attenlion of (he jury (o what appeal., (o 
bo a pos.ible answer to the charge 
against (he acciisi'd e\en on (he inosecii- 
tloil e\ idem e it would lie th<‘ iliit,! ot 
the Judge (o dr.iw (In' attention ol (he 
jniy to sUi h pos.ilile view ot (he i a'e on 
dll' I'Videm e not w i( h'tiinding fliat it 
niav IlliM' esi .iped I lii‘ ciai n-el (i.^ I he ,|s- 
cU'ed. Aleie iioii-diU'i ( ion is not ne< I's- 
sarilv niisdii ei t loll (ho-e wlio allege 
111 I'd'I eel ion inii't show (h.il suinelhiiig 
wrong was said or dial soinelhing w.is 
■said which would make wiong that 

winch was led (o lie undeistood. 
Iner.v summing ii]) musi he i egarded 
ill (he light ol (he tondiiel it (he (mil 
anil die (iiiestioiis which have been 

raisc'd liv (he couiisid for die [irosecu- 
(lon and for (he delence i especi i\elv, 

I’ei llolmwoiul, ,1 No error o( law i- 
coniiiiit(ed by a Judge who lefraiiis from 
dnecting (he jury as (o e\ce|itions which 
have muther been raised nor relied 
upon by (he accused and hace no liu'is 
in c‘videiic'C‘ on (he reconl Wheie 
there IS no evidenee liringing (he case 
directly within any 'mh c\cc|ilion, i( 
would be misdirection (o ask (lie jur.v 
to come to a finding ot tac-t %iii a h\po- 
(hefical state* of eircnm-tances wliicli 
do not bring die ea'i* within (In' e.\c'c>[)- 
tion as a matter ol fact 'rill'! IclNci- 
EMI’EIdU.’ V. HrENDR.t \ \TM DAS (153 

-. s. 307, 

suivsec. 2—Sessions Judge if bound to 
refer whole case when disagreeing with 
verdict regarding some accused only— • 
Cortfession— Corroboration —Evidence 
Act (1 of 1872), see. 30.1 Sub-'ce (2) of 
sw*. .’(ti?. Cr. 1’. C. docs not iidernl that 
when the* Judge* is not jircfiai'cd to accejit , 
(he verdict of the jury in its )*nfiri*(y, 
die whole case is to he* referred to (he 
High (^ourto •!( onl.v ccmtemiilates n 
reforemV in the case of (liosi* p(*rs()us 
in resjieeli of whom (ho Judge* declines 

^ to necepi tlic» venhei. When the Judge 

‘ agrees with the Jury m respoof cil’tuiy 
phrtioulnr aoou.sod. the Judge ought to 
convict and sc'idonco or aecpiit that, 
accused ns (he ease tnav he, 'J^ie eoii- 
fession (yf a* eo-aecnsi«l cuu be (aken 
iii(i) consideration, lint (he I'oiirt* *re- 
(|uireH corroboration befbre .aetiiig upon 
Hiich a coiife.ssion. Where the coitobo- 
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ration consisted of statements of wit- 
• nesse.s which though giving rise to sus- 
picioii were consistent with the innocence 
of the acemsed: Held —That the corro¬ 
boration fell far .short of .what is ■Re¬ 
quired to support a conviction. THE 
KlNG-EMl'EROR v. BABUR ALI ... 584 

t. 337— 

Formal withdrawal and forfeiture of 
pardon if necessary before proceeding 
against approver for original offence.] 

Under the present Code of Criminal 
l’r(*eedure no formal withdrawal of J 
pardon and no formal declaration that 
a jiardim has been forfeited are required 
betoro proceeding against a person who 
atceided a conditional pardon but vio- 
lat(*d ih(* condition thereof. THE EM- 
I'EKOli V. .SABER AKUXJI ... 179 

--337^ 

339—Forfeiture of pardon before Com¬ 
mitting Magistrate—Joint trial of ap¬ 
prover with other accused—Plea of bar 
on the ground of pardon, in the Sessions 
Court — Preliminary verdict of jury on 
such plea, propriety of taking—Ques¬ 
tion of forfiture of pardon if a ques¬ 
tion of fact for jury.) Several per¬ 
sons weio eliaiged with having eom- 
mittcd (l.icoity One of them, S, was 
icndercil and .uiepted a pardon under 
si'c Cr ]’ (’., wliilsf the proceed¬ 

ings were p(*nding before (he (.'ommil- 
ting .Magistr.itc Tlie Alagistiute subse- 
(|iR*n(ly li.irfeiti*d the pardon granted 
lo S .111(1 rec'omnu'iieed the enquiry 
from (In* stage at which it was interrupt¬ 
ed ag.iiii't S by the tender and accop- 
laiice of the inirilon. All the accused 
wcie coniinitted to the Court of .Sessions 
for (rial and S )ia(iiig raised a plea in 
bar on ^the ground that he had re- 
cened a jiardiui, flic iSessions Judge 
took ,1 special (crdict from the jury in 
till* fiist instance as to whether S, had 
forfcilcd Ills paiilon. The verdict of- 
I ho juiy was that S had forfeited hi.s 
IMidoii and (ho trial was continued 
against all (he accused. Held —That 
wliei-i* an apjirover has forfeited his 
li.ardoti ill tlu* -Magistrate’s Court, 
(Ik'I'o Is no illcgnlit.v in proceeding 
with the eiiquiiy against him and m 
comiuilting him for trial jointly with 
(he other accused, and (ho commit- 
iiK'ut to and trial before the Sessions 
Court III the present case was not ille¬ 
gal. That fho Course adopted b.v the 
fsi'ssiona Judge lu the present case in 
taking a verdict from the jury in the 
first instance on the plea in hai» was 
covivct. Held, per Benchcroit, J.— 

That sub-see. 2. sec. .3.37. Cr. P. C., does 
not mean that it is compulsory to oxa- 
inme the apiirovcr in the Session.? 
Court if he has shown by hi.s evidence 
in the Magistrate’s Court that he is an 
uiitru.stworthy witness. That undos the 
lireseni Code of Criminal Procedure, 
there is no provision for withdrawing 
the paritiin. 'J'lm act (onninating. the 
linrdon was, under (ho old law. the with¬ 
drawal by (he granting authori^’; under 
the pi^(>sent law, it is the forfeiture by 
tho approver. It follows as a matter 
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of course that when the approver istput 
on his trial, he may ple.itl his pardon 
and in such case it must be slioivii that 
his pardon has been foi'feited. The 
^iea should be taken at the commence¬ 
ment of the pi o<'eedmj;.s before the 
Magistrate and it would then be necetr 
sary for the Magistrate to eonsider 
whether the pardon luis been forfeited. 

But if the lilagistrate decides against 
the approver or even if the plea i.s not 
taken before the Magistrate, it does not 
r follow that the plea cannot bo pre.ssed 
in the Ses.sion.s Court and when the case 
comes before the Sessions Court that 
Court ought to try the question whe¬ 
ther the pardon lias been forfeited be¬ 
fore trying the general issue. That the 
question whether the pardon was for¬ 
feited was a cpiestion of fact tor the 
jury. Queen-Empress v. Natu, 1. L. K. 

27 Cal. 137 (Ife'J'.t), and Emperor v. Abani, 

1. L. K. 37 Cal. 843 (laiO), considered. 
SASUI R.AJ BUNSHl v. THE KING- 
EMPEROR ... ... ... 293 

-. s. 342— 

Criminal Law Amendment Act (XIV of ‘ 
19IU), case under, Court if may examine 
accused in.] It is wilhm tbe eompetiuice ' 
of the Coiirtjn a case under \(t XIV id 
1908 to oxanfino the accused in order to 
give him an opportunity ot explaining 
the circiim-tanees aiipearing on the 
evidence against him. THE EMI’JOROK 
V, NOGENDKO NATH Gt PTA .. 92.1 

--, s. 356, 

‘sub-tee. 3, applicability of See 14.3 124 

-. $s. 439, 

258—Acquittal, setting aside of, by High 
Court in revision, on the application of 
the Complainant.] Held (by .Tenkins, 

C. J.. and Fletcher, .1 )—That the High 
Court has lurisdiction under .sec. 139, 

Cr. P. C., 'o interfere in revi-ion with 
an acquittal, but it should ordinarily 
exercise this jurisdiction sparingly and 
only where it is urgently demanded in 
the intere.sts of public justice. The 
decisions of the different High Courts 
consistently support tlie view that as a 

? 'eneral rule it is expedient not to iiiter- 
ero in revision at the instance of a |>ri- 
vate person with an acquittal after trial 
by the proper tribunal and that appli¬ 
cations for that purpose should be di.s- 
couraged cn public grounds. Per 
Teunon, J.—That under s<-c. 417, Cr. P. 

C., the right to present an appeal 
agailHit an acquittal is vested in the 
Local Government, but an alternative 
remedy against injustice done to in¬ 
ured Complainants has been jirovided 
n sec. 4:19, Cr. P. C.. and the High 
Ccurt has ample jnrisidiction to inter¬ 
fere and remedy the wronjf, if wrong has 
been done. The siMlmn is expressed in 
the widest-teiaip and vests in the Court 
an aBsoluteaRd unqualified, discretion 
to. which the enactment has set up no 
bars or limits and which can nor be 
fettered by judicial decisions. 

DAB THAKHR V. KASHI X'llOW- 
DHUBY ... ... ... 184 
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. a. 423- 

Appollate Court if can set aside order 

under sec. .323 while maintaining con¬ 
viction. See s. 523 ... ... 990 

- 8. 476— 

Indian Penal Code (Act XLV of 1860), 

sec. 182—Calling for a report from in¬ 
terested party as to truth of complaint, 
propriety of—Order for prosecution, 
without sufficient enquiry into truth of 
complaint.] The I’otitioners filed an 
application before the Sub-Divisional 
Jlagi'-trate praying for proceedings un¬ 
der ''CCS. 144 and 107, Cr. U. C., against 
.several servants of a certain factory, 
whereupon the Magistrate called for a 
reiioil trom the Manager of the factory, 
and oil receijit thereof required the 
I'eti I loners to show eaii.se against pro¬ 
secution under see. 182, I. I’ C., and 
tlie'i utter examining some witnesses on 
each side, but without examining the 
Petitioners tliemsclves. made an order 
under see. '170, Cr. J’. C., direetnig their 
proseeution ftir an oll'eiiee under sec. 

183, I. P. 0. Held —That tho order of 
the Alagislrate in calling for a report 
from llio Manager of tho lactory wa.s 
open to great olijei'lioii That thi* ac- 
cii-ed being the .servant' of the factoi.v, 
the Manager was an iiiteiesicd party 

and h" ought not to have been asked 
to make a rcjiort in tliose judicial pro- 
lei'dings. Held iiu setting aside the 
ordiT for prosecution)—'I'hat further en¬ 
quiry should be made into the truth of 
the Petitioners’ coinplaiiit, and they 
iheni'clvos should be oxaniiiual if they 
ilifi-e to give evidence. THE EMPEROR 
V. RAITI UAl T ... ... 127 

-- --- J. 49,_ 

Powi'is of Jl igli Court under. See Ex¬ 
tradition Act ... ... ... 221 

- s. 522— 

Appellate Court, if can set aside order 

while maintaining conviction—Sec. 423, 
cl. (d)—Incidental order.] An Appel¬ 
late Coiift lias power under sec. 42.‘1, 
el. fdi, which aullioriscs the .Apjiellate 
Court in ajijieal to make an incidental 
order to set asirle an order under .see. 

V’‘i vvhile affirming the conviction. 
r.fll{ SHEIKH V. SYEI) AM SHEIKH 990 

. $. ,1537- 

Irrcgnlai ily inred by. See '. 233 . 973 

• I See al'o Pciia) C(nle, s. I2((H ... 070 

CROSS-EX.\ MIN ATION by defence, new 
matters raised m--J.eadmg qiiesHoiis in 
such cross examination—Discretion of 
Court to allow prosecution to rro.s.'-exa- 
mme its own witnes' on such mattera. 

See Pena) f.'ode. h. 12011 ... ... 676 

EVIDJi.NX'E, disbelieving, aj. regards graver 
charges against accused and brAieving it 
with regard to rest, propriety of. See 
Penal Code, H. 322 .... ... ... 273 

-^-, greater part of which found 

to be false, propriety of relying on—In¬ 
dian penal Code (Act XLV of 1860), secs. 

330, 348.' Where in a case, under secs. 

348 and 3.30, l.‘'P. (J.. Iboi’fle.s'ltions Jiidgo 
disbel ieved all the vvilne.s.«e,s in tho case, 
but selected iX'ithuut any corroboration 
cerEain pawsages from tho evidence whitjll 
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he believed gave the coryect story an*d, 
on his own estimate as to whether that 
story was true or not, convicted the ac¬ 
cused; Held —Tliat the conviction could 
not be sustained. HARK KRISHNA v. 
THE KING-EMPEROR ... ... 330 

EVIDENCE ACT, s. 47—CompariHOn of ad¬ 
mitted handwriting with writing not 
proved or admitted. See Penal Code, s. 
120B ... ... ... ... G7fr 

—8. 54—Had character, 
proof of, admissibility of. See Penal 

Code, 120B 076 

—, $. 105. See Criminal 

Procedure Code, .ss. 2'J7, 208 ... ... G53 

ss. 143, 154—( ^rohs-exa- 


minaiion by defence, new matter,', raided 
in—Leading questions in such cro.'-s-exa- 
miuation—Di.seretion of Couit to allow 
pro.secutioii to cros.-.-exainine it.s own wit- 
nc.ss on such matters- Ouestioiys. pro¬ 
priety of. See Penal Code. s. 120B ... 67G 

EXPLOSIVE St B,STANCES ACT, s. 4— 
Possession puni.shable within nieaning of 
section, nature ofCnlawlull.v ” and 
’■ nialiciou'ly,” luiMiiing of See Penal 
Code, s. 12011 ... .. ... G7I! 

EXTRADITION ACT, INDIW (XV of 
1903), s$. 7, IS—Surrender of fugitive 
criminal to State other than Foreign 
State—Execution by District Magis¬ 
trate of warrant issued by Political 
Agent if a judicial act—Jurisdiction of 
High Court-Criminal Procedure Code 
(Act V of 1898), sec. 491.] Whcie a 
wanant is issued b.v a Poliiii.il Agent 
under sec. 7. its execution by the l)is- 
trict Magistiate in accordaiue with the 
Ai't IS an exi'cntive act. and the High 
Court eiinnnf inlerlere in re\ ision with 
such exeeution. The power ot llie Couit 
to interfere olhcrwi'.e th.iii bv way of 
revision, e.g., under sec. 't'.il. Cr. P. C . 
is untoiiched bv this dccisn.ii. Cl LI,I 
SAHi; V. THE'EMJ’EROR ... ..221 

HANDWRlTINljl—Comparison of admitted 
handwriting with writing not jiroved or 
admitted. See EMdeme Act. s. 17 ... G7G 

niOFI COURT, di.seijilinnry jurisdiction 
of. See Loiters Ihitent ... ... .593 

JURA’’, duty of Judge in charging. See 
Crimiiml Procedure Code. ss. 2!l7. 298 ... 653 

LETTER.S PATENT of 1865, cl. 10—Discipli¬ 
nary jurisdiction of High Court over an ' 
attwney—Person entitled to inform 
Court of misconduct of its officer—Right 
of, such person to be heard—Disciplinary 
action when should be taken—Procedure 
to be followed by High Court in exer¬ 
cising disciplinary jurisdiction—Crimi¬ 
nal Procedure-Code (Act V of 1898), sec. 

195—Liability to criminal prosecution if 
affidavit In answer to rule issued by 
. High Court in disciplinary jurisdiction 
false—Jurisdiction of Bench disposing 
of the rule to grant sanction—Scope of 
tec. 195—Points to be considared by 4 
Court in granting sanction—Etrect of 
sanction^JiNotice if should be given to 
accused before grantiim sanction—Cdu- 
tion to be observed by Cburt in granting 
sanetion—Express provision of statute if 


LETTER.S PATENT-contd. 

can be atterejl by decisions of Court— 
.Order of High Court under sec. 10 of the 
Letters Patent if governed by sec. 39— 
Leave to appeal to Privy Council if can 
be given in respect of such order.] 
Olio P, while still an articled clerk, 
wrote out a promissory note purporting 
to be made by a purdanashin lady N. 
M. in favour of one N. 1*. After being 
udmitled as an attorney of the High 
Court I*, drew the plaint in the suit 
brought by N. 1\ against N. M. for the 
recovery ot the amount of the promis- 
.sory note with interest. .Subsequent to* 
the institution of this suit one K 
brought a .suit against P. for an account 
of the' monies deposited with him by K 
on behalf ot N. M. on account of costs 
in coiuieetiou with the litigations of N. 

M. in this suit the attorney filed a 
written slutemeiit in which he made 
statements regaidiiig the loan under the 
promissory note which appeared to bo 
111 (oiiftiet with the statements in-the 
jjlaint 111 the aforesaid suit brought by 

N. ]’. again-f N. M. At the hearing of 
the rule issued by the High Court on 

, th'* atlorney in the exercise of its dis- 
ciiiliiiary jurisdiction under sec. 10 of 
the Letters I’atenf, the attorney filed an 
alJldavit of his own m which he gave an 
expl.in.itioii ot his coiidurt and the High 
Court discharged the rule. Thereupon 
on th(> iijqilK at ion of the Public Prose¬ 
cutor sanction was granted by the High 
Couit under see. 19,5, Cr. I*. C., for the 
prosecution of the attorney for having 
made false statements in his affidavit 
filed 111 answer to the rule. The attorr 
iiey aiqiliecl to the High Couit for leave 
to ajcpe.il to Ills Alajesty in Council 
against the order granting .sanction. 
Leave w.is granlecl by the High Court, 
but sulisecpuntly. on review, revoked. 
Held (per Jenkins, C. J.—Stephen and 
<'h.nidlmi I, .1.1.. agreeing)—That disci- 
plimii.v action against an attorney rests , 
on the principle that the Cciurt deems 
him ail unfit person to act as an attor¬ 
ney, and not by way of punishment. 
The purpose of an application to the 
Court for the exercise of its di.sciplinary 
jurisdiction is to bring to the notice 
ot the Court the misconduct of one of 
its otiic'crs and it would bo a fantastic 
rule that would debar an aggrieved per¬ 
son or Ins represfiitativo-in-interest from 
tile right of ajiplication. That anybody 
IS entitled to inform the Court of the 
iniscoiiduef of one of its oflRcer.s and 
such iiersoii IS entitled to be heard. 
That ill proceedings in the exemise of 
its disciplinary jurisdiction, tire High 
Court should do well to approximate the 
English procedure as far as can be, 
although there is an insuperable 
obstacle in the way of its adopting that 
procedure in it.s entirety. That in this 
country a preliminary enqiiiry befqre a 
professional body is impossible, but the 
Ihiglish procedure suggests the 'expedi¬ 
ency of rtiitiating proc^irigs by a rule 
or a motion on notice calling on ’the 
attorney to answer the mntte-I in the 
affidavit or affidavits of the applicant. ^ 
Sorvicl should be personal, a copy of 
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LETTERS PATENT- contd. 

the athdavits should be M-rvod w ith (ho 
rule or notice of motion and (ho retwrii- 
ablo date should allow sufficient tinu' 
for an answer to ('c juit ju, oidiiianly 
ten days beint; sufficieid After (he e.\- 
planation has lieeu tonsidered, it mil 
then, be for (ho (.'mirt (o deternuiie whe¬ 
ther further lu-oceediny:-) sliould bo 
taken, and if ‘his lie determined in (lie 
afiirituitive, then it would lie n^lit to 
request (he Advocale-tieiieial oi soino 
other person or body, as (he case may 
be, to take the ncfcssary ‘■tops for that 
■ purpose. In lase tliese ^lll•(hel■ pro¬ 
ceedings are taken, tlie same iiiles as 
to service .should lie oliseived and (here 
should be, as u pa it ot (lie rule or no¬ 
tice of motion, a geiienil slateiueui of 
the grounds on winch (he pro(.eeding.s 
are based. That a leritieation is a 
iftatter of gieiit miportaiice possessing 
the security of being made niidei (he 
sanction of n solemn deelaiatum ior 
which the person making it would lie 
liable to tlie penalties attaching to the 
crime ot giving false evidence, if the 
declaration were false to lus knowledge. 
That even a strong case of sus|ii( inii is 
not enough to justify diseiidinat \ lutioii 
on a suniniaiy jiroceediiig especially 
when there is a positive sworn denial 
and repudiation ut the miseomlmt im¬ 
puted. That when there is an explana¬ 
tion of the (raiisai-tion iinol\ing the 
raiseouducf alleged, an adverse order 
should not be made on a summary pro¬ 
ceeding unless the attoriiej's stoiy is 
highl.v iin redilile. It hi' afhdavit in 
answer and explanation b* tal'C, lie c.in 
be prosecuted toi a (iimiiial ollelire 
The fligh Court disi li.irgisl (he lulc on 
(he grouiirl (hat on the mali'ii.ils lielni'e 
it, it could not be held tbaf the attnr- 
neyV exiilanal ion wo' deniot»'l iai i\c(.\ 
fnise, but having regaid to the l.ol tliat 
the matter was jirojiei ly In ought to the 
notice of I lie Com I, cai li ji.iitv w.i" 
ilireeted to licar Ins own lo-ts Held 
(on the application tor samtion under 
sec. 1%, Cr. t’. C ) ' per .Icnkiii-, C .1 i 
That under the express (cim- of s,.,. pi.',, 

Cr. P. C.. it was the IJeneh ot the High 
Court W'hlcli disposed of the piocecdiiig- 
m its diseipliiiiirv juiisdu.tion and th.it 
Bench alone which lould gue (he re¬ 
quired sanction. That on the applica¬ 
tion for the sanction (he Court wa- not 
trying the guilt or innocence of the jier- 
son for whose prosecution 'am tioa was 
asked for. but was merely considering 
whether the -tatiitoiy bar iriiix.-'cil ),y 
sec. Cr. P C., should be removed 

and law allowed to take its ordinary 

course. 'That -ei in.', t'l J» was 

expressed iii the widest (er’iis and ve-ted 
in the Cimrl an absolute and uii(|iiiili- 
fied discretion. T'bat no notne ne xl 
issue of the apjiliention for sanelioii ami 
the accused person need not even be 
named. And if the sanetmti w.as fol¬ 
lowed, by * ^■‘osss’ution. its validity 
could not be^^e.stioned in (iie enquir¬ 
ing or the trying Court. That the enn- 
tention^hat the prnepodings under el. 10 
of the Letters Patent were quasi crimi¬ 
nal and attorney wae an *accueed 
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aUd iiieajiablo of making a sworn state- 
merit which could form the basis of a 
cliarge under .sec. IttH. J. P. C. was with¬ 
out fmindut mil. Held per Stephen, J.— 
d'hat an application under sec. l‘J5, Cr. 

1*. C., Is an addition to the normal 
procedure and not m substitution of 
any part of it. and tlie Court to whom 
the applieatiori tor su net ion is made is 
not to pi'rform any ot the acts that 
will bill witliiii the -.cojie of the Miigis- 
trali'‘s dui.v it .saiietiou is graiifen. 
'J’hat proceedings uiidi'r sec. ItW, Cr. P. 

('., should iieciiicntly or even usually bo 
ex parte. Held {per Chamlliun. j.)— 
That each a)i|)licat ion for solution must 
be de.ilt with on its own merits and 
governed )iv its own i irciimstaiices. The 
niiittd- ro'tisl upon the discrchon of the 
s.inctioiiiiig Court and it must he esi'r- 
ciscd within file limit to winch an 
lioncsl man comjictcnt to tlic discharge 
of his olliti* ought to ('(itidne himself. 
Held by Im.im and Cbapmaii, ,1.1. (on 
llic .npplication for leave to appeal to 
llio l’riv,v Couiicill—Tliat an okIcc made 
in a proceeding iiiidi'r sec. 10 ot (be 
belters I’alciit Is not governed by see. 

‘i'> ot (lie I.ctleis Patent and no le.nc to 
appc.il to llic I’nvv Ci'inu il ag.iinst that 
Ciller (an tii' giaiitcd tiv the High Coiiit. 

IN 'J'in: .M \TTi;i( of \n .\ttoi;nJ';y .wi 

--- - -. S. 26—Iteview of (rimi- 

u.il east» decided liv lllgb Courl in 
(liigiii.il Ciiiniii.il .Imisdulion on ceil i- 
lli.itc of .\dvce.ite-( IcMci.il 'I’lll'i KI.Mi- 

lAtriiboi; V. ci>i;\iii;o .\ \t(I iitso.-,;} 

I.I.rri.i’ -ell! bi Ci.iii jil 1111,1 IJI Id polne 
'l.iticii b.l lU e II dg I ilg I I nijil.i lilt 'dm?s- 
-iliiliti See remil Cede, ;!i>2 27:1 

01.‘|)|\.i\ci; VI of 19H, s. 3-Scc. 5, cl. 
iTi Royal Proclamation prohibiting 
trade with enemy—Elements necessary 
to constitute offence ‘ Trading in ’ 
meaning of, if necessarily involves 
handling of goods—’ Destined for .an 
enemy country ’ meaning of- Penal pro¬ 
clamation’, construction of—Principal 
and agent—Libility of principal for acts 
of agent—Conviction of abetment in ap¬ 
peal when charge framed for substantive 
offence only, propriety of. | 'I'be m i used 
w,|s tiled Dll tlil'ee r lunges under see if 
III' ()i’din,iii( e V( (d l‘>tl fur liming con¬ 
travened the iirovi'ioiis id' sec. .’i, <1 7, 
of the Koy.il Proeinm.itioii of (he t'lh 
Sr-ptember Ittl t, I’el.iting to trading with 
fho eneinv and eenvieted on the’’first 
and third ebarge.s and aeijuitled on the 
.second. The aecus(*d was a riiember of 
a (irm carrying on business m mica of 
wbiih he was in charge. Tlio firm hail 
.an agent ut t'lenon iii Italy. 'I'ho first 
eliargi' wiis (hat he had ’(radeil. in mica 
destined for u (Jerman litm in ilennany 
and (lie third was (liiif ho liAil supplied 
to [he agent in llul,V a quiiiitily of mica 
for and hy wav of transmission to a 
flennan fi’uii. The mica wliieh formed 
tho .sijiijcct matter of tlio first charge, 
had been -hipped from India before tho 
njitbreak of the war buk ithr having 
broken out the ship did not proceed l>e- 
yoiid London. '"Tho accused iuHtrucled a 
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ORDIiVANCE VI of 1914—contd. 

London Hrm to take delivery of the 
mica which this hrm did and this firm 
sTld the goods and paid for them. It 
appeared that export of mica from Eng- 
^ land to an enemy country hud been for¬ 
bidden prior to the 14th October 1914, 
on which date the Ordinance was pass¬ 
ed and owing to .such prohibition the 
mica in question was, after its arrival 
in London, incapable of being sent to 
Germany.* The prosecution relied on 
certain correspondence between the ac¬ 
cused and the agent in Italy to show’ 
that with the authority of the accused 
his agent had entered into an arrange¬ 
ment w’ith a German Ooriipatiy under 
which the mica was to be traiisfeiTed 
to them who were to pay for it and were 
awaiting its arrival and but for the 
prohibition of the export of mica from 
lOngland it would have been delivered 


to the enemy. The mica which formed 
the subject matter of the third charge 
had also been shipped from India beforo' 
the war but subsequently it was sold to 
a German firm by the agent in Kurojie 
without any instructions from the ac¬ 
cused. Held —That the accused was 
liable for the act of his agent and wai? 
rightly convicted on the third charge. 
Held per Woodrotfe and Greaves, J.l., 
Beachcroft, .f., dilTering.—'I’hut the 
good.s forming the subject matter of the 
first charge were not on or after the 
date of the Ordinance destined for an 
enemy country and the conviction on 
that charge could not be sustained. 
That assuming that the High Court 
had jurisdiction to eiiteitaiii in appeal 
a charge of abetment of supplying goods 
to an enemy although no such charge 
was originally framed ugaiii.st the ac¬ 
cused this w'Hs not under the circunis- 
staiices a case iii which the (.'ourt should 
do SO. Per ttreaves, .T.- Sub-cl. 7 of sec. 
a of the Royal I’roc lam at ion of tlie 9th 
September 1914, deals only with goods ac¬ 
tually in e.xistence or capalile of ascer¬ 
tainment and there must be an actual 
dealing with the goods them.selves’* or 
with the documents of title thereto to 
constitute an olfenoe under the third 
part of sub-cl. 7. The mere intention 
or de.sire to get goods for the enemy 
does not constitute an offence under the 
third part of .sub-cl. 7 unless there are 
goods in e:»istence nr capable of coming 
into existence. 'I'o constitute an offence, 
there mu.st bo (a) definite ascertained 
goods in rttislence or goods capable of 
a.scertainment which can be dealt with 
by the pop.son accused, (b) they must be 
goods destined for the enemy or coming 
from the enemy, fc) there must be ac¬ 
tual dealing in these goods. Beachcroft. 

J.—The term trade cl. (5), sec. 7. does 
not neoes.saril.v involve handling of goods 
and the offence cf trading may be com¬ 
plete without it. ,‘?ec. !>, x'l. 7, has in 
view not only direct but also indirect 
means of supply. It contemplates 
four distinct acts anyone of which may^ 
form closely or remotely part of the 
process of supplj* t 9 an enemy or re¬ 
ceipt from an enemy. The first is 
supply to or receipt from the?'’ ^nem^ 
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himself, the second is supply to an inter¬ 
mediary fqr transmission to the enemy, 
the third is the dealing in goods which 
are to be sent to the enemy or which 
have <’ome from the enemy, the fourth 
is the carrying of goods to the enemy or 
from him. The terms of the section are 
wide enough to include trading betwe^jn 
persons neither of whom is an enemy if 
the good.s are intended to be sent to an 
enemy and uImj the case when one of the 
parties trading is an enemy. The term 
"trading” includes any commercial 
transaction between parties which has 
, for its object the transfer of goods by 
purchase, sale, barter, or exchange. It 
IS not uece-.sary that goods should in 
fact pa-s. The term trading cannot be 
limited to cases where one of the parties 
IS autuallv in physical pos.sc.ssion of the 
goods. That III the present case the 
mere accident that the accused could 
not actually get the goods to his agent 
in Kurope did not alter the fact that he 
was trading in them. The accused 
offered to an enemy firm goods which he 
though he was m a position to send to 
them and he dfd all he could to get to 
then*. This was trading. The phrase 
‘ destined for an enemy ’ cannot refer to 
the destination before the trading takes 
place but to what will be the destination 
as tile result of the trading or after it 
has taken place. In the present case 
the accused in trading in the goods in 
question which formed the subject 
matter of the first charge intended that 
they should go to Germany and the pur¬ 
chasing t’onipany intciuUsl the same. 
The olfeiice of the accused was there¬ 
fore complete Woodroffe, J. Destin¬ 
ed ’ means ‘going to’ that is. ‘on (ho 
way to an enemy country ’ but when 
used in connect ion with the word 'trad¬ 
ing ’ it Is not limited to that sense but 
IS equiialeiil to tlie term ‘ intended for.’ 
Greaies, J.-The l{o>al I’roclamatioii 
is a penal proclamation and it must be 
construed strictly and the con\ictum 
of (he accu-ed ran only be upheld if ho 
be .sliewii to have actually and in fact 
clone one of the acts thereby forbidden 
ami it IS not sufficient for the prosecu¬ 
tion to show that he so acted as to show 
hiinsoif willing to do any of the acts 
forbidden by the rrocbunution and un¬ 
less he in fact actually did one of the 
acts or possibly aided or abetted any 
* such act Hie accused cannot be con¬ 
victed thereunder Woodroffe, J.—The 
Grilinanee is not retrosjiective and the 
only facts at which the Gourt could look 
for" the purpose of establishing th^ 
offence with which the accused wai^ 
charged were such as took place after 
it was enacted. The other facts were 
only relevant ns establishing the cir¬ 
cumstances under which it was alleged 
that it became possible to do the act 
constituting the offence unless they also 
amounted to ratification of acts done 
and directions given prior to the date of- 
the publicatioi# of the Ordinance. 
Greaves, J.—That ordinarily a person 
is not criminally liable for nii act ojp 
omission unless he has himself commit- 
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ted or omitted the act or authorif.ed or 
known of or ''hut hi^ eyes to the (oie- 
niissiou or omission and thh condition 
of mind of an atjont is not inripnted to 
the master or prineipal so a^ to make 
him enminall.i liable and a master is 
not 'eriminally liable merely because his 
agent commits a wrongful act. Hut in 
• as'.), where a particular intent or state 
of mihil is not of the e'seiice i.f the 
offence, the ait., or default., of an agent 
in the ordinary course of his emplo.i- 
ment may make the master or principal 
criminally liable although he wa^ not 
aware of such act' or defaults and 
ecen when they weie against hi.s ordci' 

To coii..titiitc an offence piini'hable un¬ 
der the rroclamatioii a particular in¬ 
tent or state of mind is not nece-saiv 
It is ..iifliciiieiit to constitute an ollence 
bj the priniipal that the act has been 
committed bv the agent even though 
not c.xjircs^ly authorised bv the jirin- 
cipal. neachcroft and (Ireaves, .1.1- 
The nature of the instructions gnen bv 
the accused, warning his agent against 
the sale of the goods to th-’ eneiiiv, 
could not affect his liabilitc. for acts 
done by the agent and torbidden by the 
I'roclamatmn but .uilv afFc'ctcal the 
puni.shmeiit to be awarded |{eaLhcioft, 

J.- Th.it evmi if the charge for the sub- 
.staiitne offence failed the accused could 
in appeal be coiivicfed of abetment of 
supply of goods to an eueinv although 
no siK-h charge w.is originally fr.iined 
against him. 'J'hat instigation consti¬ 
tuting abetment is not limited to the 
person from whom the proposal farst 
comes and the fact that iii this case the 
proposal to sell goods to the eiiemv eanie 
to the accused from his agent could not 
aflect his liability, (ireaces, J.—It is 
doubtful whether a com le*ion for an 
offence can be altered‘in appeal into a 
conviction for abetment of that offence. 
Woodroflc, .J.-ft Is not a univeisal rule 
that in no r:\se can tlicn- be a convic¬ 
tion t'T allotment when the charge was 
only for the principal oflciice. It is in 
the discretion ot the t'e.iirt whethel it 
slioiild allow flesh tharges being tried in 
appeal. I.\'lif{.\ ('1I.\ND v. KlS'ti- 

i;.\U’i:ho]{ .. .. . 1239 

IMA.Vb ('oi)i: (Act XLV of 1860), s. 28— 

('< nnlerfeiring tiade mark. wlial 
a no .lints to See s ... H.'if 

-- , 80—Pfea of accident 

—Onus on accused—Criminal re. .e 

—Motive for committing Offence- 
Criminal Procedure Code (Act V 
of 1898) —Written statement filed by 
accused—Sec. 342—Examination of ac- 
cused by Court ; Per t'hilly. .(.— If Dm 
iiLeusisl put- fill ward a subslanfive de¬ 
fence c'f accid.Til within Die purview of 
eiK- 80, I 1*. it is incumbent upon 
him to prove it Where the evidenee as 
fo the deed is sutfii leiitiv eon vineing. it 
IS imniatcrinl to eonsnler with vihat 
motive it was dune Per Hiaclicroff, .1 
. —-Th^e provi'io/i in t)ie (Jiwfe of 

C*nmin#"Trocr*dure foi^ the making of a 
written statement by an aeeiised in the* 

f Sessions t'ourt and the practice of le- 
U'Uig lo aU'wei cjiiehtions and of piit- 
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ting in a written statement is a perni¬ 
cious one. THE KING-EMPEIlOU v. 
inVTJENlIKA CllANDKA MUKHE^ 
JEE ... ... ... ...1043 

-, ts. 114, 302—Abetment 

—Sec. 114 if applies when abettor 
present—Duty of prosecution to call 
all available eye-witnesses—Purpose 
of criminal trial—Duty of Public Prose¬ 
cutor.] One K was charged with having 
committed murder of one 11 by being 
jiresent and abetting one M in .striking 
and thereby: killing him. The allega¬ 
tion was that I? gave orders to M t,o 
sinko |{ who was thereupon hit on Iho 
head with a lathi. H was convicted un¬ 
der sec 302, read with sec. 114, 1. I*. (J. 

In the course of the tiial, two persons 
who were admittedly eye-witnesses to 
the occurrence were not called as wit¬ 
nesses by the iiroseeiition either in the 
CommiDing Magistrale’s or the Sessions 
Court. Held —That the conviefion ot It 
for murder under see. 302 111, 1. 1*. 
could not stand for the simple leason 
that the only abetment charged neces¬ 
sarily required Die presence of K while 
to come within see. 114 the- abefmeiit 
must be comidete apart from the pre^ 
senee ot the abettor. That the purpose 
of a i-nminal trial i.s not to support, at 
all eo-ts, a theory, but to investigate 
Die ofleiice niicl to determine the guilt 
or iniioeence of the accused and (ho 
diitv of a I’ublie I’rosecutor is to re¬ 
present not the rolico but the Crown 
and this duly sluiuld be disehnrged by 
him faiily and tearlesslv and with a 
full soiise of Die responsilnlity that 
atlaohes to his position. The guilt or 
innocence of the accused is to be deter- 
miiif'il by Die tribunals appointed by law 
anil not accoidiiig to the tastes of any 
one else That it was undoubtedly the 
duly of the Public Prosecutor in a capi- 
l.il rase to have jilaeeil before the Trial 
(Vnirt the Icstimoiiv of all available 
eve-w itiiess(>s. Reg. v. Holden, 8 ('. itt P. 

(iOli, 009 flS38), referi'f'l lo. Mistake in 
thl' report In re Dhunno Kazi, 1 L. K. 8 
Cal 121 at p 124 0881). pointed out, 
P\M KtNJ.W ROY V. KIN(1-EM- 
PEHttR ... ... ... ... 28 

- (as amended by Act VIII 

of 1913), sec. 120B—Conspiracy, charge 
of, as distinguished fi^om other 
charges, amount of definiteness required 
in—Particulars that mutt be stated— 
Facts admissible to prove conspiracy— 
Conspiracy charge, trial on, if bad when 
alleged co-conspirators known to Crown 
not prosecuted—Option of Crown to 
prosecute under sec. 120A or 120B— 
General evidence of conspiracy if admis¬ 
sible before proving connection of in¬ 
dividual accused—Elvider.ee not directed 
to object of conspiracy charged, admis¬ 
sibility of—Evidence insufficient for con- 

(. viction for a crime committed—Expedi¬ 
ency of prosecution for conspiracy to 
commit the crime—Criminal Procedure 
t Code (Act V of 1898), secs. 221 (4), 225, 

239 837 (n)— Misjoindec of charges—Joint 

- trial—Defects in charge not prejudicing 

accused.in defence, effect of, on trial ana 
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conviction—Same transaction, 'circum¬ 
stances constituting—Written statement 
of accused, value of—Explosive Sub- 

• stances Act (VI of 1908), sec. 4—Posses¬ 
sion punishable within the meaning of 
section, nature of—“ Unlawfully and 
maliciously,” meaning of—Evidence Act 
(I of 1872), sec. 54—bad character, proof 
of, admissibility of—Comparison of ad¬ 
mitted handwriting with writing not 
proved Or admitted—Secs. 143, 154—Cross- 
examination by defence, new matters 
raised in—Leading questions in such 
cross-examination—Discretion of Court 
to allow prosecution to cross-examine its 
own witness on such matters—Questions 
put to prosecution witness by defence to 
elicit it witness a spy or informer and 
to discover from police officers sources 
of their information, propriety of—Pre¬ 
sumption of innocence in criminal cases, 
true significance of nature of proof re¬ 
quited for conviction—Duty of prosecu¬ 
tion in criminal case—Onus of proof J 
'I'he charp(\s iipiunst (he lu'ciiseil were 
imdcr ser. 4 ■ b) <>t (ho Suh- 

hlaiicc's Act. IIUIH. rtRaiii'il lour of Ihciy 
for having had iii their po-.'-e^-.ion or un¬ 
der tlieir eoidrol exjilosive .siilj-fanee-. 
uitli intiMit li,v means thereof to endan¬ 
ger life, and under see. 1201$, 1 I' t'.. 
against all for haxing eoiispired with 
one anothiT and other persons to make 
and keoj) explosne substances «i(h in- 
tejit by means thereof to endanger life 
or enalilo elln-r persons to endanger life. 
Held —Tliat (he tieteet in (he cliarge un¬ 
der sec. 4 (b) of the Explosive Snh- 
Ktances .Act. iiiasniuch as it omitted to 
stale that the aecusi'd were in jjosses- 
sion of explosive substances or had tlnuii 
under tlieir conlnd " unlinsfully and 
maliciously” and that it «as the intent 
of the accused to endanger life in 
” Mritish India” did not Mtiate the 
trial and conviction and the case was 
covered hy sec. 22.") and bv cl. 'a) of sec. 

537, (’r. ]*. L’. That in order to (Ifter- 
niino whether the charge under see. 12(lH. 

I. I*. C., did ui fact occasion a failure 
of justice, regard must be had to the cir¬ 
cumstance that no objection was taken 
to the charge before the Si'ssions ,Tudge. 
That tho charge under sec. 12014, I. P. 

C., was got open to objection on (ho 
ground that it did not specify the e.x- 
plu.sive Hiibstnnce.s for (ho preparation 
or po.ssession whereof the alleged cons¬ 
piracy was formed, nor was it bad on 
the ground that it assigned a wrong date 
for IheVoiiimenceineiit of the period 
during which the conspiracy chargeil 
against the accused lasted. I’hnt there 
was no misjoinder, of charges and the 
joint trial oP the uccuseil persons for 
the two offences charged was not illegal. 
That tho legality of the»trial must bo 
determined with reference to the lan¬ 
guage of si>c. 239, Cr. P. C. That it is 
not possible to frame a comprehensive 
formula of universal a>pIicatioii to dctcis 
mine whether ♦«'o or more /icts ooii- 
stitute (ho same fransnefion. but cir- • 
oninstances which must bear* on the 
determination of the question in an in- 
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aliyidual gase are proximity of time, 
unity or proximity of place, continuity 
of action and conimunity of purpose or 
design. That the trial w-as not bad ou 
the ground that jier.sons alleged to be 
Conspirators m ilie charge were line 
prosecuted, although their names and 
addresses were known to the prosecu¬ 
tion. That conspiracy differs from other 
•charges m thi.s respect, that in other 
charges the intention to do a ctiminul 
act is not a crime of itself, until some¬ 
thing is dune amounting to the doing or 
, tho attempt mg to do some act to curry, 
out the intentnm; conspiracy, on tho 
other hand, consists simply m the agree¬ 
ment or confederacy to do .some ael, no 
mutter whelluT it is done or not. H. v. 
Hibert, [IS7,)| 13 Cox. 82 at j). 88, refer¬ 
red to. That In stating the object of a 
cojispiracv the same degree of certainty 
is not required as in an indictment tor 
(he oflence conspired to he coiiimitted. 
That the (haige of conspiracy must hot 
be indefinite. The counts must state tho 
illegal pnrpo-e and design of the agrei'- 
meiit entered into between the Defeii- 
dao^s with -lull projier and sufficient 
certainty as to lead to the necessary con¬ 
clusion (hat it w.is an agreement to do 
an net in violation ot the law' That it 
was not olilig.itory on (he ('rowu to 
prosecute (he accuseil under sec. 121A, 
even if the tacts disilo-ed that they 
committed an offence under that sei'tion. 
It the accused committed an offence un- 
dei see. 1, el ibi, of the E.xplosivc Sub- 
Htanees \c(. III pursuance o'l a criminal 
colispirac V, it was open to the frown 
to jjrosecute tliem tor -uch offences irrcs- 
jiectno ot tin' cpiestniii ot the ultiin.ate 
design of (he .illeged conspiracy, but 
(‘videiifi' sucli as wouhi h.ive been ap- 
proiu'ialo to suj'jiort a charge under sec. 
121A. should not be ndmitted in the* dis¬ 
guise of evuleiue m support ot a proses 
cution iimier s,‘e. I2(ilt. O’Connell v. R., 
n t’l. A r l.V): t Co.x. 413; 5 St. Tr 
N. S ti (1S4H, referred to Where two 
or more persons have coiisjiirod together 
for committing some ofb'iice and one or 
more of (hern have conimittc'd that 
offeiiec' 111 pniniiancc- of the conspiracy 
but others hi.\e not, it is permissible 
to cliarge and tr> them togothc*r for the 
con sin racy as also for the .substantive 
offence That in criminal cases there 
• can be no conviction unless guilt is 
ostablislied with very great clearness!. 
Tills presumption of iimocence siguities 
no moH' tiinii this, that if the conimis- 
,aioii of a crime is dirc-ctly in issue ii^ 
any procetding. it must he proved be- 
yoiid nsisonable doubt. It is an elemen¬ 
tary rule of law, that in order to justify 
the inference of guilt, the inculpatory 
facts must be incompatible with the in¬ 
nocence of the accused and incapable of 
explanntiou upon any other reasonable 
hypothesis than that of guilt. The 
proof of tho case against the prisoner 
must depend fot its .support, not upon 
the absence or want of any explanation 
on the part of the prisoner himself, hit 
upon the positive affirmative evidence of 
his guilt thoPis given hy the Crown, It 
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ib not, howe\or. tin iiurea^civible thing 
and it daily occurs in investigations, 
both civil and criininal. that if thfiv is 
a certain niiiioarancc made out against 
a party, it he is involved by the evi¬ 
dence in a slate of considerable sus¬ 
picion, he IS culled upon, for his own 
sake npd his own saiety. to slate and 
bring forward the circuinstaiices, what¬ 
ever they may be. which might recon¬ 
cile such suspicious appearances with 
perfect innocence. R. v. Frost, -t St. 'I’r. 

S. K.'i, !• and I’. 12!t: 2 Moody C (’. 

• ilO (183!l). reterred to. That on a 
charge of eoiispiiaey general eMdeiice of 
the existi-iice ot the coiispirac-y may 
first be given, betoie particular facts are 
proved to show that one or more of the 
Defendants look part in it. Hefore 
other evidence is let in under sec. 10 of 
the Indian Evidence \et. the defence is 
entitled to insist upon proof ot reason¬ 
able ground for tielief that the persons 
named in the charge have conspired to¬ 
gether. J-’acts. similar to but not part 
of Iho same transaction as the mam 
fact, are not, in general, admissible to 
prove either the occurrence ot the viaiii 
fact or the identity of its author. Itut 
evidence ot sinnlar fact' may be given 
to prove the party’s knowledge of the 
nature of the mam tact or transaction 
or his intent in respect then-to, or to 
rebut by unticipution the defence of 
accident, mistake, or other innocent 
state of mind or to show that the Jfe- 
i'endaut has been concerned m a sys¬ 

tematic course ot conduct ol the same 
Mieeific kind as the one in (|uestion. 

That 111 the presint trial the evidence 
adduced by the piosecution to estab¬ 

lish that some of the accused had as¬ 
sociated, previous to ll^e period of the 
cou'piraiv charged, with certain per¬ 
sons who were convicted under see. 

121.V 1 P. t' , was inadmissible. I'bat 

the weld ‘‘ unlawfully ” m sec, 4 of 
Act VI of IttUS Signifies '■ not for a law¬ 
ful objia-t ” and the term “ irialieiously ” 
signifies inteiifionallv and without 
justification or excuse or claim of 
right.” 'I’hat it is the duty of the pro¬ 
secution not so much to secure a con¬ 
viction as to jilace all the available evi¬ 
dence in the case lairlv and fiillv before 
fhe tribunal by which alone the guilt 

or innoceTice of the accused is to be 

determined. 'J’hat on a charge umb. 
sec. 4, cl (b), of the Explosive .'siili- 
staiicps Vet, while it is not necessary to 
j/ro\e manual possession of the expln- 

..^ive stibsCance bv ihi accu-od. it must, 
be pioveii thnt if was m his power oi 
eniirrol; po-.-es-'on to be punishable 
must also he |)o..ses.,ion wilh knowledge 
and assent. 'I’liat when evidence at the 
di.sposul of I he prosecution is insuffi¬ 
cient to secure a ctinviotion for the crime 
committed, it is itiexiiedient even though 
it, may be lawful tri prosecute the ac¬ 
cused coiispir.acy, the proof where¬ 

of renll^west.s on fhe Establishment of 
that very crime. Where a -witness was 
celled by the Crown to prove the hand¬ 
writing of an accused person and a cer¬ 
tain docameiil alleged to b^ in his band- 
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writing! was not put to the witness, it 
was not proper tor the Judge to coi/i- 
pare the writing ou such document 
with lho.se proved for determining whe¬ 
ther the one not so proved is in the 
haiidw'riting of the accused. Barindra 
Kumar v. Emperor, 1. L. K. 37 Cal. 4(i7: 
b. c. 14 C. W. N. 414 (IttlO), referred to. 
That in the case of one of the ticcu.sed, 
who had..admittedly assumed a false 
name, evidence should not have been 
allowed to prove the dishonourable pur¬ 
pose for which the false name lind been 
assunieil—a purpose no way connected 
with the conspiracy charged against 
him. .4 mail’s general bad character is 
a weak reason for believing that he W'as 
concerned in a partieular critninnl tran¬ 
saction. That fhe accused were en¬ 
titled in cross-exaniiuation to elicit facl.s 
in support of their doleiice from the 
prosecution witnesses, though the facts 
thus elicited hud no relation to the facts 
to which the witnes.ses had testified in 
other e-\ainniatioii-in-chiof. In course 
of cross-e.xaniinntioii of tliis character, 
tile defeiiee were eufitled in view of tlio 
generality of fhe iirovisioii of sei-. 14.‘t, 
Evidence .Act, to ask leading question.s 
and the Court might, in its discretion 
under sec. 1.51, permit the prosecution 
to cross-examine the witness, even 
though he had been originally culled by 
them with regard to the mattei-s elicited 
by the defence. The matter is eminently 
one 111 the discretion of the Trial Judge 
and his decision is prac-ticallv conclu¬ 
sive. That the Sessions Judge was right 
in disallowing iiiieslions put by the do- 
foiice to elicit Irom individual prosecu¬ 
tion witnesses whether he was a spy or 
an latormer and also (o di.scover from 
pol K-o officials file names of persons 
from wliom they liiid rei-eived informa¬ 
tion. Tliat the piotodure followed by 
the Sessions Judge in accepting writteii 
sliiteuicnts from the licensed was in ac¬ 
cordance witti the universal practice of 
the* Courts of the province, but such 
wriftcu statements do not lake the place 
of evidence nor of such examination of 
the accused us is coiilemplated bv the 
Code. AMRJTA J.AL HAZKA v. KINtf- 
EMDEKOR ... ... ... 676 

— . - j. 1208—Conspiracy.] 

l-'letf-her, J.---ln cases of conspiracy fhe 
agreement liel w-i'en the conspirators 
cannot generally be directly provetl b.it 
only interred from other facts proved 
in the case. Ueac-hcroff, J .—Thai on b 
coiivK-tion under sec. 120J1, I. I*. if 
an offenee ha-i Ijeen committed the 
piiiiishinent is provided by see. 109, 

T. I*, (t. and if an o^fenre lias not been 
comm it ted the punishnienV is limited to 
the c.xtent provided byitiec. 116. Semble 
—Strictly speaking in cases where an 
offence has been committed in pursuance 
of a conspiracy there should not be any 
convic-tiori for conspiracy but for 
abetment of the offence: for conspiracy 
followed .by an act .doue to carry out 
the purpose of conspiracy amounts In 
abetmenk. KHAOENDRA NATH 
DlfADDHtHH v. KINO-EMPEROR ... 708 
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-^ j. 302—Criminal ProeeSure 

Code (Act V of 1898), secs. 374, 376— 
Accused charged with murder—Duty of 
presiding Judge as to arranging for his 
defence—Re-trial on the same charge.) 

Tho accused who was uudefeiideil in the 
i:»e.ssJojis Court was convicted under sec. 

.302. I. J*. C. Tho case came up to the 
lligh Court for confirmation of the sen¬ 
tence of death under sec. 374, Cr. P. , 

, and also on appeal. Held —That accused 
persons charged with murder should not 
go undefended. Tho respective duties 
of the Judge and the liar as to the «le- 
feuce of such accused peisous pointecP 
out. The High Court held that on the 
01 idence as it stood the sentence of death 
could not bo confirmed ami directed, un¬ 
der see. 37G, cl. (bi, a re-tnal of the 
accused on the same charge after 
arrungeiiient being made lo" his de¬ 
fence. THE KIN(l-KMJ*EliOK v. MO- 
HAK ALL .SHEIKH ... 55' 

-——^ s. 322—Writ of possession, 

execution of—Justifiable degree of force 
in delivering possession—Hurt—Finding, 
what amounts to—Disbehevinq witnesses 
as regards graver charges against ac¬ 
cused and believing them with regard 
to rest, propriety of—Latter sent by 
Complainant to police-station before 
lodging complaint, admissibility of.| 

Th<« I’otifionor, a HailiiV of tho Small 
(.'ausc Court, Calcutta, was cntrusteil 
with flic c-vcciition of a writ of possos- 
Moii which rofjuircd and authorised him 
to "give possfs.sion " to the decree- 
holder of certain premises in the occu¬ 
pation of the jiidgineiit-delitor. On the 
coni|iluint of the judgment-debtor's wite, 
the I'etitioiier was place*! on his tiiiil 
on the allegation that he caught liold of 
her by the hniid, forcibly *lragged her 
out ot the house and pushed her and 
when, in coiiseuueiice ot the push, she 
fell, the I’tdftioiier kicked her Some 
tune after ttie occurrence, the Coniplaiii- 
ant sent through her liiis\jiind a l.dter 
of coniplaiiit to the ttiaiia and sub¬ 
sequently a complaint made eithei by 
the Complainant or her husband was 
lodged against the Petitioner at the 
thanii. 'Idle ilagistrate in conviiting 
the Petitioner under see. .'12.1. 1. P. C.. 
t^nind that in inilliiig or dragging the 
(’umplainant out of the house, he pushed 
or jerked her from him in such a inav- 
iJi*r i^s to cause her to fall and to receive 
the injuries found on her elliows and 
knee. He further found that the Peti- 
'lioner did not deliberately kick the ^ 
Complainant, but nevertheless held us * 
follows: '■ 1 Ihiiik i( quite possible that 
on seeing Aer fall, he went up to aseer- 
taiii'what had happened to her und 
unshed (her more tliuii once with hia 
foot to make hw rise.” Held (without 
deciding whether the provisionswof the 
English Common Law or the Code of 
Civil Procedure were applicable l.i the 
writ ill question)—That under the pro¬ 
visions of fit her law jii the execution of 
a writ of possession, a reasonaJile de¬ 
gree of force may be» used in order to 
effect the removal of persona bound by 
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the decree and refusing to vacate. That 
dll (he Magistrate's own finding the 
Petitioner should not have been con¬ 
victed. That to say that a thing may 
possibly have happened is not to .find 
that it did happen, and there wa.s no 
finding by tho Magi.strate that after the 
Complainant had fallen, the Petitioner 
touched or pushed her with his foot. 
That the Magistrate should not have 
r*“lied on tho letter .sent by the Complaiii- 
anl to the thana previous to the lodging 
of tho complaint. That the witnesses 
having been disbelieved with regard ♦o 
the graver charges brought against the 
Petitioner could not bo safely believed 
with regard to the small residuum of 
what the Magistrate coiiceiied to bo 
truth. 11. MEREDITH v. SANJIHANI 
D A SI 27.3 

-s. 409—Criminal breach of 

trust by public auctioneer—Charge speci¬ 
fying criminal breach of trust on parti¬ 
cular date in respect of goods entrusted 
—Conviction for such offence commit¬ 
ted on subsequent date in respect of 
sale-proceeds of such goods—Dishonest 
intention, necessity of finding as to.] 

The Ajipellaiit who was a public auc¬ 
tioneer was placed on his trial under 
sec. 4(19. 1. P. t'., on a charge of having 
(oiiimitled on the date mentioned in the 
tluirgc cnniMial breach of trust in res- 
pec) ot .some household furniture given 
tin him by -the ComplaiiianI for sale 
and remittance of the salc-procccds to • 
him. It appc.ired that the ordinary 
practice of the bu.siuess was to pay j-he 
sale-proceeds out to (he owners of (ho 
good' sold one moii(h after the sale. 

The Trying 3iugistrate in coiiMctillg the 
Appellant found that, although ho sold 
the Cobiplainunt's tuniiture on the date 
meii(Hilled 111 the charge, he did not 
make oier (he sale-jiroceeds to the Com- 
jilainaiit one iiiontti after the date of the 
sale or al any subsequent time. Held 
— That no toiuictioii could be had on 
th.i( charge lor the alleged misappro¬ 
priation of the sale-proceeds of the furni¬ 
ture and (hot the ofl'eiite having been 
.said to liave been committed on the 
»lalc on which the furniture was sold 
the charge could not be ajiplied to mis- 
ai>propriation of money on a sub.se- 
()ueii( dale. That the conviction wius 
also bad on the ground that there was 
no evidence and no finding of di.shonest ^ 
iiifciition within the meaning of sec. 405, 

I. P. C. Bipradas Giri v. Niradamoni 
Bewa, 12 C. \V. .N. 577 (1908), referred 
to. C. BALTHASAR v. '1^1; EM¬ 
PEROR ... ... ... ... 422 

-- s, 474—Sanction if necessary 

for prosecution for. See (Tiuiinal I’ro- 
cedure Code, s. 195 ... ... ... i'io 

-, j,. 478 , 486—Tradd'-mark, 

meaning of—Sec, 28—Counterfeiting, 
what eamounts to.J The trade-mark 

alleged to be counterfeited was that of 
a company who were the manufacturers 
of a kind of tooth powder scild in boxes. 

It appeared that apart from tw'o points » 
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of difference the iinitiitioa of the whole 
design was most marked and coniplelt. 
Held— That the expression " trade¬ 
mark ” as defined in sec. 478 must not 
be #'ontiued to the trade-mark of the 
cumplainunts registensl iii lOiigland, 
but must inclmle the whole design on 
the top of the box and the black lalM'l 
pasted round tlfe side. 'I'hnt the case 
elearl>' came witliiii I ho detinilmn of 
“counterfeit ” m see. 28. I. P. ('. NfL- 
MONKY N,\(; V. 1)1 l{(i.\ P.-\I),V 

h.\ni;kjei; .yrir 

PltKSt iuiioeence ^n criminal 

cases True sigiiificnnce of nature of 
proof reiiuired tor (onvietion. See 
Penal Code, s p.’OH ... ... ... (iTG 

PHIVY C«)l ^CII-■ Application for special 
lease to appeal against capital sen¬ 
tence—Stay of execution of sentence 
penciing application—Privy Council it 
may ordir stay—Prerogative of Execu¬ 
tive.! I'onding an application before 
the .ludicial Committee for specril 
leave to ajipeal against a conviction on 
a capital charge, the .ludicial ('em 
mittee. on being asked to stay execution 
of the senleiu’e nt de.itli, oliserved Hint 
the.v were unable to interleie. as they 
were not a Court of Criminal .\ppeaJ. 

The tendering ot advice to Ills Majesty 
as to the c.vercise ol llis Prprogati\e 
of pardon is a matter tor (he K.xeciitive 
Covernment and i- outside their l>oid- 


PROSIJCUTION, duty'of, to coll all 
, nesses See Peiml Code, s. 114 ... 28 

-- duty of, lu criminal case 

—Onus of proof. See Penal Code, 
s. 120H .676 

Pl’ltl.fC’ PltOSKCCTOU, whether repre¬ 
sents Police or Crown—His duty to call 
all available witnesses. See Penal Code, 

• s. Ill ... ... ... ... 28 

f 

TIl.MJK-M.MtK. moaning of. See JVnal 
Code. s. 478 ... ... ... 957 

TRAIJl.Ntl WITH THH KNKMY. See 
Ordiiianee VI of 1914 ... ...1239 

WAKRVNT. absenre of seal of ('ourt on. 
effect of. See Criminal Procedure Code, 
h. 7,') ... ... . . ... 224 

\\ ITM'iSSl'lS, duty of Public Prosecutor to 
call all available. See Public I'rosecu- 
tor ... ... ... ... 28 

WRIT OF POS.Si;s.SIOX, execution 
.lustiliabh^ degree of force iii delivering 
possession. See Penal Code, s. 322 ... 273 

WKITTIIN' STITFMFN'T OF ACCI SKI). 

See IVrial Code, s ]2()l) ... ... 676 
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tion is not suspended againit a German Com¬ 
pany carrying on buiineai in England by 
reason of War 

. . ■ — ' Transfer of German 

vessels made when war was imminent held 
invalid ... 

Jury—The pretence of • itrenger in a room in 
which the jurymen are deliberating vitiates 
the verdict 

■. When defence taken ii " eccident—not 

murder," li the Judge to direct jury er to 
" provocation or self-defence,” if he mey do 
so on evnignee ... ^ 
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^alleuged ouMde such purpose, must be , pf isoner givea'a reasonable eaplanatlon of his 

positiwij proved to be so ... ... xliz'46) possession and which might be true^Mis- • ■*' 

Luidlord Ud Tenant—Claims of a tenant’s duwtion... lv(66) 

ohiid for injuries caused by defective railings Prizo CoUTt. See International Law. 

agi^st the landlord, when maintainable ... ev (15) RaflwaT Oompany, Non-delivery, maaning of, 

Lafitiinaey, likeness between father and son in a contract of carriage by ... ... Izzi (71) 

considered in a claim of ... ... ciii il03) Solicitor without a duly stamped certificate 


Ubal, events occurring after the date of, may be 
proved by the defence on a plea of justifica¬ 
tion in some cases ... ... ... coxnv (286) 

- .. A personal imputation against the Plain¬ 

tiff may be covered by the plea of fair com¬ 
ment in an action for libel ... ce(200f 

MftficIonS prOBOCUtion, action for—Plaintiff 

must prove damage... ... ... xlix 4Sj 

MarrligB, non-consummation of, no ground fur 

decUring it a nullity ... ... cci (201 1 

— . . , breach of promise of, action for 

special damage for, if survive against the 
, executors of the deceased man .. ... czxxiv(I34) 

Muter ind Servant- Servant to whom no 
authority given to obtain goods—Goods so 
obtained by him for liis own use erroneously ' 

paid for by master—Refund if recoverable — 

Estoppel by negligence—Holding out ... ccxiiii (243) 

Member of a dub or society, power to expel, 
must be found clearly in the rules and con¬ 
stitution of the club or society—Damages 
for expulsion of member by committee if le- 
ooferable .. ... ... ccxli(24l) 

Mlldirectifn— Onus in a clisrgn of receiving 
stol^ goods where prisoner gives a reasonable 
explanation of his possession ... ... Iv (66) 

NtgUf nnee must be a breach of duty to take 

care — ... ... .... cviii |10>) 


instructing counsel if would invalidate whole 


proceeding ... , ... 

lU (89) 

-, striking a, off the rolls for an offence, 

although not committed in the course of his 
profession 

si (111 

——-who allowed an unqualified person to 

practise as a solicitor struck off the rolls ... 

ooi (201) 

Statute, Interpretation of, principles of—Un¬ 
ambiguous words ought to receive their 
natural meaning ... ... clxxzviii (188) 

Stolen goods, in conviction for receiving, it must 
be proved that the goods were under the 
control of accused ... 

evii (107) 

Trade, covenant in restraint of, when enforceable 

clxzxi (181) 

Trade-name— What is passing off in trade— 
Repiespiiting goods of different quality by 
tiade 11 -me used by another, if iiifriugemeut 
—Injunction ... . . 

civ il66) 

Trading tNith the enemy— Meaning of 
"trade”... ... ... ... 

clzvi (164) 

.» 

Izii (62) 

Trust for the protection of animals if a ohari- 
table trust 

xziil (23) 

Workmen, liability for inducing, to leave their 
emplnrer’s service ... ... ^ 

oxci (191) 
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Civilians, the rights of ... ... xrix (90) 
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Court’s d)fty when lawyw at fault cx (110) 
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Crown and treason trials ’ ... ... I!iii58l 

Culture and law .„ ... ... lvii(67) 
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Lcw/ar, the good ... 
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Lawyers a« political leaders 
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the Crown in Criminal Reviaional eaeas ...coisiiii i233) 
Limitation in suit^ for arrears of rent ... cssi|121) 

pendens, doctrine of,-A new application cciiii(218) 
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Men and animals at law .. olixvlii (178 
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Odgera (Dr.) and the rule of three " ups "... clxiii (1631 
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Public sentiment, Court and 
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Court, powers of ... 
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State and the criminal 
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property 
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Priosep, Sir Henry ... j ( 1 ) 

, Sarkar, Babu Qolap Chandra.. goxvii (217) 

Stephen, Mr. St. John ... cczxix(229) 
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MlieellaBeoas- ’ 
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NOTICE. 

• 

Notice is hereby given that Appeals from the 
Original Side will be heard by the Appeal Court 
on and from the 23rd day of November 1914. 

By order, 

MAURICE REMFRY, 
Offg. Uegistrar. 

High Court, 0. S., 

The Uh November 19141. 


Declaration of War with Turkey. 

The conduct of the Ottoman Government in 
connection with the Gennan cruisers Goeben 
and Breslau has resulted in the declaration of 
war between Great Britain, France aufl Russia 
on the one hand and Turkey on the other. We 
had in those columns tried to justify the alleged 
purchafie of these • German war-vessels by 
Turkey. But at the same time wo fioin’tod out 
that if Turkey had at all acted in good faith 
she must hoist h^ own flag and put on board 
a Turkish crew. Wo notice that this is ]>re- 
cisely what the allied European Powers 
demanded of Turkey. Far from complying 
with this request, Turkey allowed these 
vessels with a Gefman crew on board to 
bombard Odessa. ThisRict aloqe constituted not 
only a simplG breach of neutrality on the yart 
of Turkey but an act of war. Turkey should 
have interned the German crow within 24'hours 
of the entry of these‘vessels into Turkish 
waters.. The allied Powers have.showed*hk 
no end of fiffbeaiahce in giving Turkey every 


chance of showing her bond /ides in the matter. 
Wc anticipated that the allied Powers would 
adopt measures short of war such, as peaceful 
*blockadc for giving Turkey a chance of resiling 
from the untenable position she had taken up 
with regard to these German cruisers and we 
have uo doubt that the Pownrs had resorted 
to such measures. But at last it seefiis that 
Gernan intrigue has forced the hands of the 
Turkish E.Kecutive to launch into a war with 
the allied Powers with which Turkey has little • 
concern. We consider the step taken by 
Turliey at this juncture, after she has suffered 
so much from the Balkan war, as a height of in¬ 
discretion deserving of little sympathy. All the 
same we are deeply sorry that an Oriental nation 
with its historic past and with its promise of 
future regeneration, Turkey should at this great 
struggle for liberty against autocracy laufich 
herself into the suicidal iwlicy with wljich no 
sensible people in the world can have any 
sympathy. 


The late Sir Henry Prinsep. 

It is with great sorrow that we have to record 
the d('ath of Sir Henry Thoby Prinsep, w'ho 
before his retirement in 1904, w^as a judge of 
the Calcutta High Court for over 26 years. We 
publishi'd in these columns on his retirement 
from the Bench a review of his career in India. 
He was thi‘ last of the Hailcybury civilians.who 
sat on the Bench of the Hi^i Court. He was 
'an all round sound judge and in his dealings 
with the members of the profession a thoroiigh 
and [icrfect gentleman. As a judge presiding 
over the Criminal Revisional and Appellate 
Bench, there have bwn very few his equals. 
With his quick and ready grasp of the criminal, 
law he was always rcady to grant relief to the 
aggrieved and put right the erring judicial offfeers 
iind ^^agi^trate8 in the ^lofussil. Having served 
ii. vanous capacities in the public service of 
this Presidency and having known'its iieople 
intimately, he anew how to deal with them in a 
manner wbicli inspired confidep?!?, When iff the 
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wrong himself he would roLidily admit it and 
.disarm criticism. As a iiialter of fact \vc have 
had our own differences with him. Tfoth 
w'lien he was on the Ihuich .uul after he had 
retired, we have had (H-c-asions to t^ke exce|)- 
tion to his opinions. But these differences 
wen! invariably settled in a manm'r that enhanc- 
<'d one’s regard for him. (^hiite rmintly wo 
[xiblished in the.s(>, columns a letter from him 
putting us right with regard to a matter in 
which we had done him an injustice being ig- 
nonint of certain facts. Candour and stniight- 
forwafdm'ss were qu.alitics which endeared him 
even to those who differed from him in opinujiis 
and ideas. Tfis death wilt f)e mourned by a 
large circle of friends and ae(|iiaintances in (his 
Bre,sid(;ncy. 

Sir William Markby. 

During ffu' Vacation passed away anoffiei 
^ ex-.7udge of (he Calcutta High Court whose 
nu'mory is eherislu'd with the (le(‘p('st venera¬ 
tion by (liose who have seen him on tlie Bfncii 
As well oji accounl of liis inlelleelual attain¬ 
ments, as for thc' innate nobility of his charae- 
ter, hi' eommaiided the respect of his eolleagnes 
and of the Bar to an extraordinary degree. He 
was deejdy versed in Engll.sli law and he jilways 
brought to hear its sound jm'nciples of eipiity 
and jiwticc in the ijiterjirelation of the statute 
and fK'rsonal laws in India. Some of the 
sounde.st judgments of his time re|)orted in tlie 
Law Rejxirts are his. Sir Wiltiam's interests 
weri' not eonfmed within the limits id’ Ids official 
duties. He was for years Viee-Chaneellor of 
the Calcutta t'niversity. He will also be re¬ 
membered as a co-signatory with Tjord TToh- 
housi. and Sir Richard Garth of the well-known 
protest against the eondiiiiation of .fudicial and 
Executive functions in the fidministration of 
India. His contrihution to the wdenct! of juris- 
|)ruderice is also Avell-known to every student 
of huv in India. • 

The late Mr. Peter O’Kiiiealy. 

The death ot .Mr. Peter O'Kinealy which 
hai)|)encd during the Imng Vacation, has 
also been recci\ed by tlu’ merohers of 
the Calcutta Bar and his friends in 

Tndfn with great regret. He was a puisne 
judge of fhc^Calcutfa High Comt for a short 
time and watl^hp Advoeate-C^enoral to the 
Government of Bimgal for somi! time. Quiet and 
unassuming in his disposition he was at the same 
'rap a very well read and sinmd lawyer, 
■‘‘"vr peojile know the services he render¬ 


ed both to the Government and the {) 0 oplo of 
this ])r()vince w'heu Bengal was thrown into 
a |)aroxysm of agitation in consequence of 
'Partition of Bengal. When people’s minds,lire 
agitated with any genuine grievance.^, it is’bnt 
riatural for them to he indiscreet ii\ their 
spi'eches and waitings. Wc have reasons to 
believe that Mr. Peter O’Kinealy used to make 
allowances for liiimau nature and vetoed 
state prosecutions for indiscreet uitercnces in 
the I'ress or on the Platform. Withhi 
his somewhat frigid exterior he had a 
warm heart and to those who knew him in¬ 
timately he was a gennino friend, lie always 
iisi'd to observe the iiitmosl, rectitude in the 
discharge, of his professional duties and his 
exampli' is worthy of emulation by the Bar. 

Hindu Widow’s Ri{^ht to Maintenance 
against Father in law. 

In Meenakshi AmwaJ v. /’. /fi/n/fl Myar, 
Benson and Sundara Ayvar, of the ^^adl•as 
High Court dismissed a suit for ariviirs of 
maintenance brought by a Hindu widow 
against her fatlier-iu-law and his sons, on tlu’ 
ground that a Hindu is under no obligation to 
iiinintain his widowed daughter-in-law, when 
he has no ancestral assets in his hand.«, which 
was found to he the case hero. (1. To 
R. .‘17 i\tad. Hbfi). The ipiestion was decid¬ 
ed so far as the Calcutta High Court 
is concerned, in 18(1.5, by a Full Bench in 
Kheira Ma} 2 i Dnsix. Knshinnih l)as^ U B. L. R. 
(A. C. -f.), p. J.5, where the views of the majority 
of the .Tiidges are cautiously summed up in the 
head-note as follows :— 

“ A Hindu died [Kissessed of no property hut 
leaving a widow. On liis death she left llic 
house of Jier father-in-law, and went to reside 
lit her father’s house. H.er father-in-law^ was 
not [Kissessed of any ancestral projicrty. I/eW, 
that she eould not sue her father-in-law for a 
sum of monev on account of .maintenance.” 

In a case under the Dayahljaga, even when 
the father is in jxisscssion of ancestral property, 
the son has no right whatever in it. Conse¬ 
quently a [iredoceased Son ol a Dayahhaga Hindu 
haves no projKTty clnirged in the hands of 
[H'l^ons who ha^! a preferential claim to tlie 
inheritance with his widow’s maintenance. 
And ^ns this is the, reason of the rule 
wliii’h admits claims ty maintenance by [x-rsona 
olhVr than certain specified near relations, a 
Dayabliaga Hindu father would apfxar to he 
exempt from all, legal obligation to maintain 
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a son’s widow, even though he may hold an¬ 
cestral property. Under the Mitafehara, how¬ 
ever, the son acquires a vested interest in an¬ 
cestral property at birth and the right of the 
widow of a predecea.sed son to claim main¬ 
tenance against the father (and equally so 
against any other coparcener) would therefore 
turn upon the existence of ancestral property. 


Thus widow;s o' ineJecteased sf)ns stand in a 
less favourabje iwsition in Bengal than 
olseAvhere in India. The moral obligation 
of the father who has the means to main¬ 
tain her is however unquestionable, and early 
in the history of the Courts of law in this Pro¬ 
vince (in Rajutmni Dasi v. Sib Chandra MnlWi. 
‘2 Hyde 10.1) the Judges laid down the salutary, 
though .seemingly anomalous, ride that this 
moral obligation of th(' father-in-law bec-omes a 
legal obligation in the hands of the heirs who in- 
herit his )>ro)x'rtics. This I'uli' was approved 
in the Full Bench ea.se cited above by Sir 
Barnes Peawek. C. .). * 

1’he Madras case, thenJon' does not lay down 
any new principle of Hindu Law. But there 
oeeiir in the judgment some very suggestive 
obiter dicta which d(\serve attention. Having 
laid down as above that there is no rule of Hindu 
Law to sup|X)rt a I'laim of mainti'iianee by a 
widowed daughter-in-law where thert> is no an- 
u'stral [troperty, the leaMied .fudges say :— 

“ We may at once observe that even if there 
were such a rule airording to the Hindu Law, 
we woidd not be bound to give effect to it. 
The rules of Hindu Law are binding on the 
Court only where it is in-eessary to di'«ide ‘ any 
question regarding succession, inheritance, 
marriage or ciiste or any religious usagi' or insti¬ 
tution.’ In so far as a right to maintenance 
i: a charge on the inheritance of any ]x*rson 
according to the Hindu Lifw, the rules laid 
down by it would be enforci'abh'. But where, 
niaintenance is’claimed against a ix'rson, not 
on the ground that the projx'rty coming bS' in¬ 
heritance to liim is burdened with the main¬ 
tenance of the person claiming it, but on the 
ground that the Hinihi lawyers have placi'd 
such a duty on th(' l^efendant, the Hindu Tjaw 
as such has no obligatory force. The Court 
would have to decide the question in accoi^ance 
with equity, justice and good cottscience. 
The rules and precepts of Hindu Ijnwgivers 
might often be entitled to great re8|.wct» in 
deciding the rule of justice in sutJh cases. But 
the weight due to them would depnd on the cir- 
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cumstainces of each case, including .the'oon- 
dition.s of modiirn society and the conceptions 
of equity and justice w]iich the Court considers 
i^t right to give effect to.” 

” An tdult son,” the learned Judges con¬ 
tinue, ” has no right to maintenance against his 
father. How can his wifii’s right be regarded 
as standing on a higher footing? The son’s 
marriage may hav(' been jierformed after he 
.attained his majority. It may have been piw- 
formed by him of his own will and perhaps 
without the fathi'r’s advice and con.sent.” 

There might be special circumstances,*” their 
Lordships add, ” which may make it equitable 
and just in a ])aiticular <-ase to ujihold such a 
claim ” but their attention bad not been drawer 
to any sueb eireumstanccs in the present case. 

HTSTOBV or THE PRIZE JURISDIC¬ 
TION OP THE HIGH COURT AT 
CALCUTTA. 

The Prize Jiirisdietion of the Calcutta High 
Cumt ha.s an intere.sting history behind it. 
The ('liarter of th(‘ Suiwemc Court gave 
.Vdmirally Jmisdktion to the Supreme Court 
over Bengal, l^ihar and Orissa and a.ll 
lerntorial waliTs tli(‘reiu. In the year 1782 an 
application was made on behalf of George 
JohnstoiK', eommodore of a squadron of •His 
^fajesty's ship.s in the East Indies, to adjudge 
the siiip flinchtiibrook which was captured 
at ifadras for being brought to and condemned 
as prize in Ibf Supreme Court of Calcutta. Sir 
FJijah Impey, (’. .1., htdd that the Court had 
no jiirisdietion to imterlain prize causes. He 
was of opinion (hai the Ordinary Admiralty 
.Jiirisdietion of the Court did not confer Prize 
.lurisdietion on the Court unless it was special¬ 
ly conferred. The learned Chief Justice un- 
doubti'dly ool the right view of the matter. 
In 1701 the J"reneh vessel La Bicn Miuee was 
captured on the river TIooghly and at the ]X>rt 
of Calcutta by the forces of tlm PPast India 
( ompauy in an engagement when war existed 
lietwi'cn England and Prance. An application 
, w as made before Chambers. C. J., Hyde, Jones 
and Dnnkin, .T.L, to have the vessid condemned 
as a legal prize. It seems to have been adinitfed 
in that ease that els. 2fi and 28 of the Sn)>reme 
Court Charter contemplati'd only eiv^l ad- 
•niralty jurisdiction between individuals in 
tnarine cast's and did not refer to Prize Juris¬ 
diction. But relianc.' was placed iiixm Lord 
Mansfield’s dictum in Le Caux'v. Eden (2 
Doug 61,5),that since the n'ign of Q’lt'cn Eliza¬ 
beth lhi.s jurisdiction had been exorefs^d by 

3 ' 
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the .fudge of the Admiralty not under any speci¬ 
al commission but by virtue of the “ inherent 
].)ower” of the Court as “King’s Commission 
or both.’’ The statute of 9 Geo. II, Ch. 34, 
was cited to show that the jurisdiAion over 
prize causes existed in every one of the King’s 
Courts of Admiralty in Great Britain or else¬ 
where. On tho 12th of July 1793 the Judges 
granted tho luotiQU. The matter thereafter 
came up for hearing on the 5th of Novembej; 
1794, when the promovonts (the East India Co.) 
proved their legal right to take such prizes, but 
no ong api^eared to op|X)se the application. ^ 
The learned Judg(‘.s condemned the vessel and 
tjie cargo as lawful prize. It would seem that 
the captors were entitled to tho prize at the 
time and not tho Crown. In the course of the 
prooceduigs in this case no reference seems to 
have boon made to the case of Hinchinbrook 
above referred to. On the day that the decree 
• was passed against La Bien Aimeo similar 
decrees were passed condemning the brig 
Ab's/or, the schooner Chandernagorr and* tlui 
vessel Bien Foisant. Between November 1791 
and 22nd January 1795 similar proceedings 
were taki'ii against the ships, A mcrica, the 
Enterprize, and counsel who ap])<;ared to show 
cans? admitted the jurisdiction of the Court 
but* the petitious were dismissed as the Court 
was of pjfinion that the evidence was not suffi- 
cit-nt lo condemn them as prizes. But in the 
cases of L'Uclcnc (20th Ajiril 1795) and Duma 
(bill A'ov. 179(5) the Court passed decrees of 
condetiination. 

In none of the above cases do we find any con¬ 
sidered jiiilgments given. In Morton’s Eeports 
where they are to be found re}xirtcd, the argu¬ 
ment is noticed hut no reasoned judgments are 
to be found in siio))orl of the orders. 

The first ca.se in which tho question of juris¬ 
diction of the Supreme Court at Calcutta in the 
matter of ))rize.s was goni' inlo by the learned 
Judges of tliat Court was in the m.'tter of the 
frigate La Forle in 1799. There being war 
between Kngland and France at the time, the 
Engli.sh frigati' Sybillc brought the French* 
frigate La Forle under capture to Fort William 
in Calcutta and applied in the Admiralty Divi¬ 
sion of the Bupremo Court for its adjudication 
as ls^vfiil prizr-. Although this was done evi¬ 
dently because the fiourt bad exercised jurisdic¬ 
tion in thf referred to above, yet we do not 
find any ri^rence to any of these eases either 
in the note's of argument or in the judgments 
delivered by the learned Judges, although tho 
( hie? ’Justice alluded to former precedents. 
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Ttie application was made by Burroughs, Ad- 
\'ocate-Ueneral, who in his argument claimed 
jurisdiction for the Court by virtue of 13 Geo. 
Ill, Cl. G3 and Cl. 13 of the Supreme Court 
Charter which conferred on the Court lull power 
and authority to exercise and perform all ad¬ 
miralty jurisdiction. Ho maintained that 
although the. Court of Admiralty in England 
could not exercise its latent jurisdiction in prize 
matters unless it was cmjx>werQd by the Lord 
( ummissionrrs lo act at the onttsreak of every 
fresh ^var, yet the general terms of the Charter 
of the Supreme Court at Fort William obviated 
the necessity for the conferment of such special 
liowcns in tho matter of prizes. He urged 
further that on ground of tniblic policy and for 
public good such jurisdiction must be presumed 
ti! exist in the Court. 

.Vnstriither, C. J., Boyds and Bussel, JJ., 
held that the Supreme Court of Judicature had 
no Brize Jurisdietion. The Chief Justice re¬ 
viewed the history of the .Brize Jurisdiction of 
the Court of Admiralty in England and held 
that as (he Court of Admiralty in England 
eould not then ('xercisc jurisdiction in the 
nintter of prizes unless a notification of a decla¬ 
ration of war by His Alajesty was made, the 
Supreme Court having received no such noti¬ 
fication it could nol act as a Prize Court. This 
portion of the Chief Justice’s judgment may 
limd some sup|)ort to the view that the Prize 
duiisdiefion exi.stod in this Court in dormant 
or lat( lit eondilion which would become patent 
nr; a notification being issued of a declaration 
of war by liis Alajosty. As we are not aware 
wind her a dedariilion of war liad been notified 
to Ihe Sflprrune Court Judges on former occa¬ 
sions. we an.' not in a jiosition to say that the 
I'rize Jiii’isdiclion excrci.scd by the Judges since 
tlie ease of Ilivchinbrouh (that is in La Bien 
I'inee and subseijuenf eases) wore improperly 
ex.'ici.sed. 

* .\ns(rn(her, C. J., like Sij- Elijah Impey 
iiiigi'ly ri'lied on his iwrsonal knowledge of the 
view entorlained by those iri authority in 
Kngland on this question rather than on a 
projvm- interprctalion of the law. His Ijord- 
ship drew a distinctioif between the Ordinary 
.\drniriilly Jurisdiction and the .Tnrisdiction in 
the .ijiatter of Prices. 

It is qiiit,e true, as His Lordship maintains, 
tiiiit tlfo (Ordinary Admiralty Jurisdiction and 
T rize .Turisdiqtion are .quite distinct in their 
very' nature ^and character. In the former 
the Court has to administer the statute law. 
Til the latter, the. Judges may only act upon 
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the instructions of the King. No doubt .both 
the matter of right and jurisdiction in respect 
of prizes arise out of the prerogative of t^e 
Crown. But when the Crown by Order* in 
Council Qelegates the jurisdiction to the Admi¬ 
ralty .Court to decide the question in accordance 
with the “course of admiralty,” the law of 
nations and the principles of equity and justice, 
the Court exercising such powers is as much a 
judicial body as the Judicial Committee of the 
Privy Council*. On the whole, however, the 
question of jurisdiction in the case of Ln Forte 
was rightly decided. 

The next caac v/e come across is in the Vico- 
Admiralty Court of Bengal in the matter of 
the ship Edward Miles (1825). In this case an 
application was made on behalf of the captors for 
monition, etc., but the Court (Sir Charles 
Edward (Jrey) rejected the applfcatiou hold¬ 
ing that in the absence of a Special Prize Com- 
mi.ssion, the Court had no jurisdiction. In the 
vear 1837, however, an application wa.st made 
in the Supreme Court in its Admiralty Juris¬ 
diction on behalf of the officers, sea,inen, 
mariners and soldiers of II. i\I. .ship <pf war, (In' 
Andromache^ in the matter of claim for bounty 
under 0 Goo. IV, C. -19, for the cajitnre of jiira- 
tical ships and ve.sscis. The apfdication was 
for the taking of such evidence as the [K'titioners 
might adduce and that the. same might be certifi¬ 
ed by the Court to the Commandor-iii-Cbicf of 
His ^Iaj(!sty’s ships in the Ea.st Indies. The ap¬ 
plication was entertained by Sir Edward Ryan 
on the 30th of January 1837 as it was staled 
that the Andromache was about to sail imme¬ 
diately and that the ertdenco oiTored could not 
he obtained elsewhere. The Court admitted 
the iretition, but tb.e C'ommissary of the Yice- 
.\dmiralty Court intimated thftt by so doing 
I he Court must not'be understood to prejudge 
the question of jurisdiction which was reserved 
for (he consideration of alt the Judges of tlK‘ 
Supreme Court aii a Court of Admiralty. Tim 
.‘list of January was assigned for movino- in the 
matter and on Hiat day Counsel for the peti- 
lioners moved that they may be declared en¬ 
titled to a bounty of !.‘J,-M5 under sec. 1 of 
Geo. IV, c. 49. Oft the 1st of F(*bruary the 
Court (evidently through the Qhief Justic.e who 
was His Majesty’s Commissary of the Vicc- 
.\dmiralty Court) expressed its opinion tl^at the 
claim of the ptditioners was proved to that 
extent and ordered “thut a certificate of .the 
said proof and proceedings should be made, out 
and prepared bv the Registrar, pursuant to the 
direction of the statute.” It is thus evident 
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(hat the Court did after all exercise jurisdiction 
in a’ matter falling strictly within Prize Juris¬ 
diction. It is worthy of note that on the same 
t30th of January 1837 another application was 
made to the Supreme Court in the matter of 
prizes and the Court being doubtful whether 
the Court had juri.sdiction on its Admiralty 
Side to entertain such matters under the 
general powers of the Charter directed the 
petition to bo |)resented to the Chief 
Justice in ))erson executing the oflfice of 
His )\raje.sty’s (Aimmissary of the Vice-Ad- 
•miralty Court under the Commission of 1822. 

Ill the same year another similar application 
\. as made on behalf of His Jrajosty’s sloop, Wo^f, 
but beyond examination of witnesses nothing 
was done in the matter, and the clifim was 
eventually withdrawn from this Court and 
prosecuted in England. It is by no means clear 
whether the Supreme Court of Judicature at, 
Calcutta as a Court of Admiralty prior to 1800. 
coulil ('xerci.se Prize Jurisdiction on the 
declaration of war with any country being made 
known to it bv tlie Lords High Admiral in 
England without any Special Commission to the 
Court. 

Hut by s('c. 2-5 of the Government of India 
.\ct of 1800 (.39 and -10 Geo. Ill) ]X)wer was * 
given for the issue, of Comnii.ssion from the High 
Court of Admiralty in England for the ap|X)int- 
rneiit of all or any of the .Tiidges of the Supreme 
( oiirt of .litdieatiire at Fort William in Bengal 
o! of similar'Courts in Madras or Bombay, 
will'll eri'ali'd, for the trial or adjudication of 
Prize Causes. 

^\’e find that Commis.sioii8 were issued in 
nursuaiice of the above statute on various 
eceasioiis Ix'tween 1808 and 18-13 by which 
(lie Chief Justices for the time being were res¬ 
pectively a pointed the Commissaries in the 
Vice-Admiralty Court of Calcutta, and the terri- 
^torii'H thereto belonging. The I.etters Patent 
*of 18()2 by its els. 31 and 32 gave the same 
pirisdiction to the High Court at Fort William 
in Bengal as had been exorcised by any .Tudge 
of th(' Supremo Court as Commissary to the 
Vice-Admiralty Court and also jurisdiction for 
‘the trial and adjudication of Prize Causes.’’ 
This jurisdiction was also continued by cl^ 32 
and 33 of the la'fters Patent of 186.5» But the 
jurisdiction so conferred must be read subject 
to see. 25 of -the Act of 1800 above referred 
(o, which prortded for the. ap))ointment of 
Commissaries by s|X}cial authority under that 
.statute. In the Commissions which had* been - 
i.ssued tinder .39 and 40 Geo. III. the. Chief 
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Justice for the time being was appointed under 
the designation of “Commissary of the Vice- 
Admiralty Court of Bengal and territories 
thereunto belonging.’’ TIndc'r the Naval Prizf- 
Act of 1801 (27 and 28 Viet., ch. 25) the High 
Court of Admiralty in England was coristiluted 
Ji Prize (.V)urt for the whole of the British 
Dominions and every other Court exercising 
.similar jurisdiction'uas comprised in the term 

Vice-Admiralty Prize ( ■ourts." ft also pro* 
vides that all ap[)eals rnuii any decree' or order 
of a P*ize Court shall lie' to the Judicial Coiii- 
inilteo of the Privy Council. « 

. [Jider the Colonial Courts Adeniraltv A<'l. 
IH90 (58 and 51 Viet., Ch. 27) all Vice-Ad¬ 
miralty Courts were abolished and all (^oiirls 
<'.'cercising unlimited .\dmiraltv .liirisdietion 
was styled AdmiraKv Courts. 

By the Prize Courts Act of 1891 (57 and 5.S 
Viet., Ch. 89) sec. 25 of the (iovernment of 
India Act of 1800 was repealed and it was^pro¬ 
vided that Commissions may b<' i.ssued by His 
Majesty or the, Admiralty for the constitution 
of Ih’ize Courts in any part of British posses¬ 
sions even at the time of )>eace. W here a Prize 
Court has been I'onslituted l)\ such Commi.ssioii 
in •any British po.ssession, uimhi the Vice-.\d- 
miral of .such jios.sessioii di'elaring under tlu' 
instriaHoii of flis Afajesty ihat war has broheii 
('lit with any <ountry, llu' I’ri/e Court so con¬ 
stituted would commence exerci.sing its juris¬ 
diction in Prizi' matli-rs. The Clnirt whicli was 
constituted .it the High Coiiit of Fort William 
in Bengal upon the declaration of tlu* jireseni 
Eurojiean WMi. derived its jurisdiction in the 
abov;; manner. The (’ommission which we 
) ublish below was i.ssued in January 1900 ari.d 
upon the Viceroy and Covernor-Ceneral of 
India who is His MajestV'S Mee-.Admiral in 
fndia declaring by noiilicafion in the (i:izcllr oj 
hiflin that war had broken out belwet n (insit 
Britain and (lermany on the 2iid of ,\ugu.sC 
last, the High Court at Ca,leutta under the 
terms <d' the Comniissioii became vested with 
iho jurisdiction of a .Prize Couit in this Pri'sf- 
d( ncy. The expression “ cour.s,' of Admiralty ’’ 
both in the Conimi.ssion of 1900 ai;d I he previous 
f'onimis.sionH of the Supreme Csuirt would in¬ 
dicate that the t'nz<- Jurisdiction has to be 
(.xercised iil^e''Admirality Juri.sdiclion of the 
Court on the terms of tlu' Commission being 
tuUilled ‘The further fact that the reports of 
Prize eases in the Calcutta Sujiremc Court as 
also 'the minutes of proceedings apjiear in the 
.Admiralty .furisdiction of that Court would go to 
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supiifirt our view. The Commission above ro- 
ierred to is in the following terms :— 

Hy the Commissioners for executing the Office 
ot Lord High Admiral of the United Kingdom of 
(treat Britain and Ireland, &c. ‘ 

Her Majesty having been pleased by Her Com- 
mis.sion, under the Great Seal of the United 
Kingdom of Great Britain and Ireland, bearing 
date at Westminster the tenth day of July in 
the sixty-third year of Her Reign, to authorise 
us to (he effect following a-s by such Commission 
(;r copy of whicli Commission is hereunto annexed) 
dotli more at largo appear: these are in Her 
Majesty’s mime, and ours, to will and require the 
High ()ourl of Judicature at Fort William in 
Bengal and you the Chief Justice of the said Court 
and all others tlie Judges or Judge for the time 
being of tli(‘ s.aid Court, or other the persons or 
jiersoii exceutiug the duties of the Office of 
Judge of the said Court for the time being and 
you are hereby authorised and required from time 
to time ujjon .any Proelarimtion being made by 
the Vice-Admiral for the time being of India that 
war has broken out between Her Majesty .and any 
foreign State, and not otlu'rwise, to take eog- 
nizaiiee of and jiidieially to jiroeced upon all and 
all nfanner of e.nplnres. r<‘ea.ptuics, seizures, 
l)ri/es, and reinisals of all ships, vessels and goods, 
whiih shall, on the outbreak of any sueh war, 
have been alre.ady s.^zed and taken, and whieh 
shall theieafter lie .ndzed and taken, and whieh 
are. or sh.ill be brought within (he limits of the 
said ('ourt, .-nul all_ other iii;ittei-s of [)rize falling 
within the jurisdiction of tlie said Court, and to 
hear and determine Hk same, and according to 
tlie cours;' of Aditiiialty and the haw of N.ations, 
and the St.rtuies, Buies and Regulations in that 
behalf for the. tim-' beiiig in forei', to adjudge and 
eondemn all sueh --liips, vessels and goods as shall 
belong to the Foreign Sratc' named in sueh Pro- 
eiamatioii, or to the sulijeets of sueh State, or* 
to any others inhabiting wliliin an.\ of the 
(.'ouiitn.'^'s, Terrirories, or Dominions of the same, 
oi whie'r^are otlierw.se eoiidetnnable a.s Prize ami 
which shall he brought before the said High Court 
of .Iiuiieatiirf' at Fort AVilliaui in Bengal for ad- 
judie.'ition and eoiidcmnalion Ami for doing the 
acts hereiiifore mentioned (his shall be your 
Warrant until the same is wit!\drawii or revoked. 

Given imder our hands ami the Seal of the Office 
of Adiiiirallv this tweiitv-tiftli dav of Janu.ary 
HiOO. 

(Sd*) A. L. Doi'hr.vs. 

fiSd.) A. W. Moore. 

'Po the (Ihief Justice of the Ifi|i:h Court of Judi¬ 
cal lire at F(,rt William in Bengal and all others 
(he .lodges or Judgi* for the time being of the 
said Court, or the pitrsoiis or person duly exe¬ 
cuting (he duties of the Office of Judge of the 
said Court for th^' time Ifeing. 

iV Coniinand of tlieir Cordships, 

(Sd.) R'.'an MuioREnon, 


CTHREXT INDIAN CARER. 

• * (Civil.) 

Hindu La'A'-. Joint family. 

livM CiiARAN r. Mehia Lal, 1. L. R, gfi All. ]5fl. 

The rnan.ager of a joint family sold the joint 

6 


t 



VoL. XIX.] 


THE CALCUTTA WEEKLY NOTES. 

t 


family property in order to raise money to meet Iftie 
expenses of the m.arriage of the sister of hihiself 
and the Plaintiffs who were at the time rainfirs 
and to carry on a shop which jointly belonged 
him and the Plaintiffs. * 

Held—fhat the sale being by the manager of 
the joint property which belonged to him and his 
brothers and the. transaction being for the bene- 
fir of the Plaintiffs it was binding on them although 
the manager was not the legal gpardian of the 
Plaintiffs. 

Evidence Ac{. 

Daldeo Das r. Uobino Das, J. L. P. .‘U; All. 161. 

The Plaintiff sued for possession of a certain 
village which he said appt'rtained to a temple. 
The Plaintiff’s case was that the power to aj)point 
a Mohant of that temjile was vested in the Jlajah 
of Ajaigarli and that the Kaja duly appointed him 
Mohant. The Defendant (r.'ive.rsed these allega¬ 
tions. It ajjpeared that in the year IHIO, there 
was a disnute about the appointment of the 
Mohant. Tiie matter was r(‘ferred to the kolwal 
for a report by the Polilieal Agent. 

Held That the report was admissible in evi¬ 
dence. • 

Civil Procedure Code (XiV of 1882), Chap. 22. 

Mata Fai..at r. P,kki MAono, 1. ]j. 1{. ;;6 All 172. 

The. provisions of Chap. 22 of the Ci\il Proce- 
duie Code’ did not apply to any ap[)lieation sub¬ 
sequent to the decree. 

Civil Procedure Code, Or. 21, rr. 35 and 95. 

Sarvi Bega.\i r. Tej Begui, 1 L. B. :i6 All. l^il 

In execution of a money decree the- judgment- 
debtor’s share in a house was attached, juU to 
sale and purchased by the der'ree-holder wlio ap¬ 
plied to the Court for ])oss(*ssion of the southern 
portion of the house slating that the judgment- 
debtor lived in that portion and aiiotheiieo-shnier 
o(;enpied the other portion. Wlien the ainin went 
t.-» deliver posses.sion the judgment-debtor obje<-l- 
ed that as she held an uinlivided share in the 
house the decree-holder was not entitled to actual 
possession but only to formal jmssession 

Held —Theut the provisions of Or. 21, r Bo may 
!'(' read wtih those of Or. 21, r. 9.5. el. (2), wdieiiever 
it is a question pf giving effective possession of 
an undivided sh.are either to a decree-holder or 
to an auction-purchaser under a decree and the 
decree-holder wfts entitled to actual possi'ssion 


Transfer of Property Act (IV of 1882), sec.s. 50, 

100 . • 

Jawathur Mal V. Indomati, 1* L. R. 30 All.«201. 

The Plaintiffs sought to recover a sum upon part 
of a document which commenced by nxiitJug that 
the executant had borrowed a certain amount and 
^en there was a referchcc to certain property. 
There was a covenant to repay thq amount with 
interest and there was a clause in the document 
where the executant undertook that until re-pay¬ 


ment of the amount he would not transfer the 
property by sale or in any other way. Tly?re was 
in no part of the document any use of the word 
“hypothecate” or anything'equivalent thereto. 

• Held p«r Richards, C. J.—That the document 
was not a mortgage although it was sufficient to 
operate as a charge within the moaning of sec. 100 
of Transfer of Property Act liable for the loan and 
created an interest in the person in whose favour 
the document was made but it was not a “ trans¬ 
fer of an interest for the purpose of securing the 
jiaymcnt. ’ 

Per Hanebjj, J.—That the document was a 
.simple moi-tgage within the meaning of the Trans- 
fer of Property Act, and therefore, it otfhld not 
bo a charge within the meaning of sec. 100 of 
lliat Act. A charge under that section arises 
only when the transaction docs not amount to *a 
mortgage 


Chil Procedure Code, Or. 22, r. 4- Limitation 
Act, sec. 5. 

Sbcketarv of St,ate yon Jndia r. Jawahiu Lal, 

I 1.. B. 36 All. 2.3.). ‘ 

See. .5 of the Limitation .4et is applicable only 
U, c%8es to which besides the cases mentioned in 
the section itself it is made applicable by any 
other provision of laiv. That section is not matle 
applicable to an i'pplieation under r. 4, Or. 22. 


liebietDB. 

Registration Act (XVI of 1908). By H. Holm- 
wood, 1. 0. S. Rai Mohim Ch. Sarkar Jiahadur 
At Sons, Calcutta, Publishers. 

The Sr-eoiid Edition of the Law and IVactice of 
Registration India by the Hon'ble Mr. Justice 
IlolinAvood, Juilge, High Court, Calcutta, is now 
before us. In this Kditioji the author has put in 
a large mass of case law drawn from all the 
Bejiorts both official and nou-offieinl. The oases 
have been given under each section in their ap¬ 
propriate places and under proper headings whieh 
facilitate easy reference and minimise the trouble 
of the practising lawyers and also of the officers 
whose iluty it is to administer the law' on the 
subject. 

The book shtudd be i)artieular]y useful to Sub- 
Registrars as it contains the Rules and Orders 
publishc<l by the scvei'al Provincial and Ixical 
(loveiniuents. The book is comj)lete in all its 
deLiils, and we are glad to note that even Rules 
.published by the Mysore and Mahekantlia Agency 
have been incorporated. All the Acts which affect 
registration of documents such as the Transfer 
of Property Act, Trusts Act and other Acts have 
also been added to facilitate easy reference 

Underhiirg Law of Torts, Indian Edition. By 
M Krishnamachariar, M. A.. M. I/. Ph. 1). 
Butterworth <b Co., London. Biitterworth & Co. 
(India), Calcutta. . * . . 

The book under notice is tlie Indian Edition of 
Underhill’s well-known treatise on the Lay of 
Torts. The present edition adding, a« it doea, 
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the case law that has accumulated in this c&untry 
on the pbject of torts very considerably enhances 
the value of the work to students and practi¬ 
tioners in India. The ptesent editor has very 
wisely followwi as closely as possible the plaiv 
and arrangement of the original work, aruShis notes 
are characterised by a clearness a.nd brevity which 
do him credit. He has also pointed out where 
the law of torts in India has not strictly followed 
the Knglish Law on the subject and also where 
the latter has been rendered inapplicable in this 
country as the result of specific legislative, enact¬ 
ments. The get-up of the book is excellent and' 
it, is besides very handy. 


4IIoteB of (Uaero 

BNQL’SH LAW COURTS. 
CHANCERY DIVISION-Before Mr, Jitsticf. 
Sargant. Princess Thurn and Taxis v. Moffit. 
"Kith October 1914. 

Alien enemy's right to sue. 

The Plaintiff alleged that she was the wife of 
the Prince of Thurn and Taxis. She sought to 
‘restrain the Defendant from continuing libels to 
the effect that she and not the Plaintiff was the 
real wife of the Prince. The Defendant cont/ml- 
ed that the Plaintiff being an alien enemy was 
disentitled to relief in British Courts. 

Mr Ju.stice Saugant in the course <3f his judg¬ 
ment held—" The Plaintiff was originally an 
American lady and she had become an alien by 
her marriage. She was residing in this country 
now and when the war began and she had didy 
registereel herself under the recent Act which with 
the proclamations under it amounted to a com¬ 
mand to stay in this country and within a parti¬ 
cular area. The law was correctly staled in Hall’s 
International Law, p. .'188, as follows: - 
“ When persons arc, allowed to relnain either for 
a specified time after the ooramencement of war or 
tlurirfg f,i)od behaviour they are exonerated from 
the disabilities of enemies for such tiirie as they 
in fact stay and they are placed in the same 
I)osit.ion as other foreigners except that they can¬ 
not carry on a direct trade in their own or other 
enemy vessels with the enemy country.’’ 

That proposition was supported by the case of 
Wells V, Williams (Salkild 40; I Lonl Raymond 
282) « * * * The right sought to be enforced 
was an individual right and not a richt claimed 
through the Plaintiff’s husband and .she had hy 
tile Act and her registration under it the right 
to enforce her claim notwitli.standing the- state of 
war existing between this country and her own. 

Mr. Maurice Barnett for the Defendant. ' 

Mr. M. A. Mcf'ardie'for the Plaintiff. 

Solicitors: Messrs, Harrington Edwards and 
Cobban for the Defendant. 

Meesrs. Carter, Harrison and Armstrong for 
the Plaintiff. 

KINO’S^ENCH DIVISION.—Before Mr. Jus- 
tic® Bailhaohb. Robinson & Co. v. Continental 
instyance Company. I6t.h October l^U. 
also \Uen eneiny’i right to defend an action. 

.‘vdmiraHy .*u,, ■ 

■ h 


The facts as also the Jaw will appear from the 
following portion of His Lordship’s judgment. 

?h this case the Defendant Company apply for 
tl^e postponement of the hearing or the action on 
the'ground that the company is an alien enemy, 
yhe action is brought upon a policy <if marine 
insurance effected on behalf of tne Plaintiffs who 
are British subjects with the Defendant Company. 
The loss was before the war and the pleadings 
were dosed before the war. The war has hw 
the effect of making the Defendant Company an 
alien enemy and the Defendant Company contend 
th.it that fact of itself entitles the Company to a 
po.stponpment of the trial. The contention is that 
by Inc Common Law of England all actions between 
British subjects and alien enemies are suspended 
{hiring the war and further that on alien enemy 
cannot nppe,ir and cannot be heard in our Courts 
during hostilities. 

There is, I think, abundance of authority for the 
proposition that an alien enemy, if objection be 
taken by the Defendant, cannot sue as Plaintiff 
in our Courts and cannot proceed with an action 
pending in these Courts while the state of hosti¬ 
lities which makes him aai alien enemy lasts. 
Whether he can sue or proceed with his action, 
if no objection be taken by the Defendant, is per¬ 
haps of>cn to doubt. It is I think equally true 
that a Defendant alien company cannot during 
the war prosecute a eounler-elaim. Does the con¬ 
verse hold good and docs the same rule obtain 
when an alien enemy i.s Defendant? 

» # # * * 

To hold that a subject's right of suit is suspend¬ 
ed .against an .alien enemy is to injure a British 
subject and to favour an alien enemy and to de- 
fc.it the object and reason of the suspensory rule. 
II is to turn a disability into a relief. 

• * » » * 

I am of opinion that the rule is confined to 
cases in which the alien enemy is Plaintiff and 
that war does not suspend an action against a 
Defendant alien enemy. 

The nejtt question is^—can he appear and defend 
either personally or by coiinsel 1 I think he cer¬ 
tainly can. 

* « # * » 

I have, come to the conclusion that there is no 
rule of the Common Ixiw which suspends an 
.action in which an alien enemy is Defendant and 
no rule of the Common Law which prevents his 
appearing and conducting his defence. 

Mr. Theobald Mathew for the Defendants. 

Mr. W. N. Raeburn for the Plaintiffs. 

Solicitors: Messrs. Lawless & Co. for the Plain¬ 
tiffs. • , 

Messrs. Waltons k Co. for the Defendants. 
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C'VIL APPELLATE JURISOiCTION.) 

Appeal from Original Civil 
Jurisdiction. 

Appeals Nos. 58, 65 and 66 of 1913. 


Jenkins, C. J. 
Stephen, J. 

1914, 

Hcnrd, 22, 23, 24, 
27, 28, April, 
12, 13, 14, 15, 
May. 

J udgment, 

19, May.J 


G. S. Hannah and 
anr.. Defendants, 

‘ A{ipcllants, 

V. 

Messrs. Jagannatii & 
Co. and ors.. Plaintiffs, 
Respondents. • 


Trade-marl-, late of, in India-Common Law of 


England at io Trade-mark—Trade mark ij assign¬ 
able or mag descend in gross — Trade mark when 
and how assignable — Trade-in irk when peisonal 
and inalienable—Trade mark in selection of natural 
products — Trade-mark and good lodl of business — 
Good will, what it—License to use t>ade-mark— 
Licensee if may question title of the licenser of the 
trade-mark—Indian Evidence Act {/ of 1872), 
tec. in—Estoppel-Merger—Contract, wrongful 
rescission—Public policy and contract—PaiInert 


liability in respect of partnership debts and obliga¬ 


tions prior to becoming partner. 


In hidh Lhii law of tradf-mcjh is not 
ijoverned by statute and there is no .statu¬ 
tory system of registration. 'Flic rights 
and liabilities in connection with trade¬ 
marks are determined by reference i‘> the 
Common Law of England. 


British A*merican Toracco Co., Ld, 
i'. Mahboob Buksh (1) referred to. 

,1 trade-mark •cannot be assigned or 
descend in gross. * • 

The trade-mark in this case was not so 
personal as to be inalienable. 

A selector of a natural product like juke 
(1) 1. L. R.88Ct]. 110(1910). ‘ 


may have a trade-mark in his selection and 
th*e mark in such cases is indicative of the 
quality certified by the selector. ^ 

,Ma.ior Brothers v. Franklin (2) re¬ 
ferred to. 

A trade-mark can only be assigned 
together nith the good-vill of the business^ 
to which it relates. 

Where the trade-marks ahng with the 
business of jute-haler were sold by the 
e.vceutOTs and heirs of the proprietor, the 
legal requirement for the valid transfer of 
Uadc-marks was .satisfied. 

The good-will of a business is the bene¬ 
fit and advantage of the good name, reputa¬ 
tion and connection of a business. 

Inland Revenue Commissioners v. 
Muller and Co.’s Margarine Ld. (3),* 
referred to. 

A transferee of the good-will of a busi- 
ne.s’s would be entitled to use the name in 
which the business was carried on and re¬ 
present him.wlf as carrying on that 
business. 

When the Plaintiffs, the transferees of 
the trade-marks and business of a jute- 
baler, gave a license to the Defendants, the 
right to use and to authorise others to use 
efclusirehj the trade-marks and to hold 
the good-will of the business of original 
jutc-baler and the marks withot-t any inter¬ 
ference by the proprietors for a particular 
period 'on the payment of certain royalty 
and the Defendants sought afterwards to 
repudiate their obligation under the agnec- 
ment alleging that the Plaintiffs' title to 
trade-marks was illegal and invalid: ^ 

(2) ;..R. (1908) IK. B. 712 

(8) L. B. fl901) A. c. 217 ntp. 223. 

I 
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G* B. Hannah v . AFessrs, Jagannatit & 

Held that under see. fn of the Indian 
Evidence Art a licensee cannot he per¬ 
mitted to deny that his liccnse%hnd at the 
time u‘hen the license commenced author¬ 
ity to grant such license. 

See. 117 would, at any rate, cast on the 
Defendants the burden of proving the plea 
that was taken by the Defendants, viz., 
rthat the good-will of the business had lo.st 
its separate e.ri.stenee by merger and Ihfit 
the Plaintiffs had not the authority Ihey 
piofessed to exercise. 

• 'Hicse well! ihrep c’oiiso!ida.tcd apix'als 
bv G. B. Iliniiiali and C. L. Smallwood of 
Haworth (fe Co., E. H. Cresswell and 
Smyth of ]\loran & Co., and Gcotfroy 
Watson, nefendants, again.st tho judgUH'nt 

4 ■ ^ 

and d('erc!.‘ of Mr. Justice Imam in favour 
of Messrs. Jagannalh & Co., Plaintiffs, and 
their cross-ohjcctious. 

The facts of the case fully appear from 
the Judguu'iit of Mr. Justice Imam whicli 
was as follows :— 

Imam, J.—This suit is brought by n 
Marwari firm of jute-balcrs of the name of 
Jag.onnath & Co., against^the several mem¬ 
bers of two other firms of jute-balers, lir — 
Moi'an it t!o and Hawoith k Co., asking for 
tlamages from the Defendants on aocoimt ot 
breaches of their covenants in respect of cer¬ 
tain jute tiade-marks lof which, the Plaintiff 
firm are the owners and Moran Ac Co. and 
Haworth A' Co. arc the licensees and sub¬ 
licensees respectively and for payment of 
royalty in resiieet of the tiadc-marks for 
the season 10I2-13. 

The Defendants f'resswell, Smyth and 
Watson are irsembeis of the firm of Moran Ac 
Co. while the Defendants Hannah and Sinall- 
wood are mt'iirihors of the firm of Haworth 
A' Co. 

The Plaintiff firm purchased some trade, 
marks of which 4 are in suit, from one Gokiil 
C/hantl Khettan on 3rd April 1908. The 
ipark^ origimilly belonged to one S C. 
Crtklcrjee who carrie<l on a jute-bailing biisi. 
#ess. On his death the marks were assigned 
by bis wid-ow, as executrix, of his will, and 
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his heirs as bjpneficiaries under the will, on 

, 24fch September 1904 to Messrs. Landale and 
Morgan with the good-will of the business 
for a sum of Rs. 75,000. The latter there¬ 
after on 26th September 1904 assigned the 
trade-marks with the good-will of the busi¬ 
ness to Harsookdas Dooliehand for .a sum of 
Rs. 85,000. (.In 8tli May 1007 Dooli Chand 
transferred the trade-marks with the good¬ 
will of the business to Gokul ChAnd Khettan 
for a consideratit>n of Rs. 3,50,000, and he in 
his turn assigned the trade-marks with the 
good-will of the business to the Plaintiff firm 
in lieu of Rs. 1,90,000 on 3rd April 1903. 

On 24th September 1910 Jagannath k Co. 
gave a license in respect of 4 out of the. 7 
trade-marks to Moran it Co. t<) use and 
employ the said n)arks for a period of one 
jute season, that is up to 30th June 1911. On 
the c.vpiration of that period a second license 
was •obtained by Moran it Co. from Jagan- 
nath it Co. by a deed of agreement dated 8th 
July 1911 for a period of 3 jute seasons ex¬ 
tending ipi to 30th June l&M. The annual 
royally for the use of the marks was fixed 
at Rs. 23,000 in instalments of Rs. 10,000, 
Rs. 5,000, Rs. 5,000 and Rs. 3,500 payable on 
dates mentioned in the deed. The agree¬ 
ment purports to grant a license to Moran k 
Co. to use and employ the said 4 marks for 
a pei-iod of 3 years and to hold for the said 
period the good-will of the business of S. C. 
Chatterjee, the original hah'r of the marks, 
as far as the .said marks are concerned. The 
claim f(»r damages in this suit is based on 
the stipulation contained in clauses 4 and 7 
ef Ihc deed. I quote the clauses liereunder. 

Cl. 4 .—“ The licensees do hereby undertake 
that the quality of jute-packccl under the 
trade-marks set forth heri'under in the 
schedule respectively shaJl at no time be 
inferior to the quality of file jute packed 
under any corresponding trade-mark which is 
included in the group of trade-marks which 
is recognised by the Lmdon Jute Association 
and in which grou}^ that piark is, and of 
which groups the 3S iiiark*stands in the group 
which is knowjii in thT: jute trade as the 
‘•six marks group ” of “ First ” marks, and 
shal at all times indemnify and keep in¬ 
demnified the proprietors to the fullest extent 

, fi-om and against all losses, costs and damages 
and expenses which the proprietors may 
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incur, suffer, sustain or be..put'to, by reason 
of or on account of the standard of the trade*- 
jiiarks^iereby licensed to the licensees having 
been lowered below the standard of any of the 
corresponding marks of the group in which 
the mark i.s or by reason of any broach on the 
part of the licensees or any persons working 
under them or any of their nominees of any 
of the teivns and conditions of these 
present 

Cl. 7.—“ If at any time any of the marks 
set forth in the Schedule hereunder shall be 
removed from the group of trade-marks re¬ 
cognised by the London Jute Association in 
which tho same now is owing to the said 
marks having been used upon jute of inferior 
quality or owing to the breach by the licen¬ 
sees or their nominees or assign-, of any of 
the terms and conditdons of the agreement 
or of any of the Rules and Regulations of 
the Calcutta or London Jute Association or 
non-compliance with any of the requirements 
of the said Association as regards the quality 
of jute to be packed under tho said marks 
hereby leased or otherwi e then tho licensees 
shall indemnify the proprietors by payment 
of all damages, costs, losses and expenses 
which they may suffer or incur by reason of 
the said marks having been removed from 
the group of marks in which tho said trade¬ 
mark now is.” 

By an indenture dated the 1st March 1912 
Horan & Co. with the concurrence of Jagan- 
nath & ('o. transferred to Haworth & Co. 
their rights in respect of the markf^ under 
their license, Haworth & Co. agreeing on 
their part to pay the royalty and to perform 
and observe the covenants and stipulations 
contained in the license. 

Ill 1911, sometime, prior to the 1st of July, 
the London Jute Association had issued a 
circular declartng their decision to adopt 
“Association Croups” with the object tif 
encouraging Ihe better and more regular 
baling of jute in which were to be included 
those marks baled* by Indians of which tho 
quality had been as jiearly as possible in ac¬ 
cordance with the guarantee’of the contract. 
By this circular the London Jute Association 
adopted or piH>pose<l to adopt seven groups 
of marks, i/j., Ileds, firsts, Daccas, light¬ 
nings, Mangos, Hearts and Daiscc. Of the*4* 
marks ijn suit 48 in a red circle, 38 in a 


black circle, 38 in a red circle, and 38 in a 
hegrt were placed in the groups Reds, Firsts, 
Mangos and Hearts respectively. 

In 1912 by their circular dated 8th May 
1912 the Ixindon Jute Association finally 
decided on their “ Association Groups” and 
retained only 6 instead of 7 groups striking 
oul; the groups “ Reds ” altogether and in 
none of these 6 groups was any of the marks 
in suit included. . 

,On the 29th June 1912 Haworth & Co. by* 
their letter of that date gave notice to Jagau- 
nath & Co. that in tho events that had hap¬ 
pened they would not carry out the contract 
signed by them. On 2nd July 1912 Messrs.^ 
Leslie and Hinds attorneys on behalf of 
Haworth i Co, and Moran & Co. informed 
Jagannath & Co. that neither of the two firms 
was bound by the agreement and that they 
declined to carry out the same. 

The Plaintiff firm maintain that Moran fc 
Co. and Haworth k. Co. or either of them 
permitted jute of inferior quality to be pack¬ 
ed under the marks or otherwise committed 
breaches of the Rules and Regulations of 
the London Jute .Vssociation wherefore the 
said marks have been removed from their 
respective groups and that by reason of such* 
exclusion the marks have' become practically 
valueless and the Plaintiff firm have* suffered 
heavy damages • which they assess at 
Rs. .'hrjO.OOO, The Plaintiff firm further 
claim that the Defendants were bound by 
their agreements to pay to the Plaintiff tho 
royalty by the instalments mentioned in 
their deeds which the.\ have not done. 

The Defendants Cresswell and Smyth 
aver that the marks in question are. yet in 
the groups in which they were; that the 
groups mentioned in the deed of agrccinetit 
h«vc no reference to the groups adopted by 
the London Jute Association ; that they are 
not in any manner responsible for the ex¬ 
clusion of the marks from tho liOndon Jiite 
As-sociation groups; that it is not true that 
the marks have become practically valueless ; 
that they have not been guilty of any 
breache.s of the ngi’cemcnt nor have the 
Plointaff firm sustained any damages *hy 
rcasKJH of any act or default of the Defend¬ 
ants ; that the Plaintiff firm are not the 
legal proprietors of the marks, ami that the 
agreement dated Sth July 1911 is illegal, in- 
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valid and void as being contrary to public 
policy. 

The Defendant Watson pleads that he is 
not liable to the Plaintiff firm as he became 
a partner in the firm of Moran & Oo. on 
1st April 1912 which was a long time after 
the agreement of 8th July 1911 ; that there 
was no agreement between him and the 
Plaintiff firm in respect of the marks ; and 
^ that the agreement dated 8th July 1911 is 
illegal, invalid and void as being contrary ,to 
public policy. 

The defence of the Defendants Hannah 
and Smallwood is substantially the- same as 
,that of the first two Defendants. 

The first question that I have to consider 
is whether the Defendants can be allowed 
to deny the Plaintiffs’ title. The contract 
between the owner of a trade-mark and his 
licensee is like a contract between a landlord 
and his tenant and as between landlord and 
tenant so between licensor and licensee the 
former’s right cannot bo questioned. 

In Clarice v. Adic (l), which was a case of 
a patent, Lord Pdackburn .said :—“ Although 
a stranger might shew that the patent is 
as bad as any one could wish it the licen.spo 
' must not shew that ” and in the same case 
Lord Cairns observed:—“So far as he is 
cf-ncerned he must stand here admitting the 
novelty of the invention, admitting its utility 
and admitting the suiTicicncy of the specifica¬ 
tion.” In an earlier case Clover and haler 
Sfnirifi Maehine Co. v. Millard (5), Wood V. C., 
held that the fact of a patent having been 
found invalid at law in an action between 
the patentee and a third party could not 
be set up against the patentee by his 
licensee in a suit upon the same patent. The 
licensee of a trade-mark is in the same posi¬ 
tion as the licensee of a patent. But it has 
been urged on behalf of the Defendants that 
they having repudiated the contract the re¬ 
lation of licensor and licensee no longer 
subsists between the Plaintiff and them. 
This proposition fails to take notice of the 
other party to the contract whose con¬ 
currence to terminate the contract is as 
itiaJ as that of these Defendants. Here 
be aptly quoted the words of Lord 

(4) L. B. 2 A. 423 at p. 436 {18'7‘. 

(6; 9 J ur. N. S. 718. * 


Esher M. R. in Johnstone v. Milling (6). 

When one party assumes to renounce the 
contract, that is, by anticipation reftises to 
perform it, he thereby, so far as he is con¬ 
cerned, declares his intention then and there 
to rescind the contract. Such a renunciation 
does nou of course amount to a rescission of 
the contract, because one party to a con- 
tract cannot by himself rescind it, but by 
wrongfully making such a renunciation of 
the contract ho entitles the other party, if 
he pleases, to agree to the contract being 
put an end to, subject to the retention by 
him of his right to bring an action in respect 
of such wrongful rcscis.sion.” In the pre 
sent case the Plaintiff firm are holding to 
the contract and therefore the parties must 
be treated as governed by a subsisting con¬ 
tract. So long as the Plaintiff firm are ex¬ 
cluded from claiming for infringement of 
their trade-marks against the Defendants by 
reason of the license (heir right cannot be 
brought under discussion at the instance of 
those that have the permission to use the 
trade-marks. The Defendants as licensees 
and sub-licensees are precluded from ques¬ 
tioning the Plaintiffs’ right. 

The next question to which I am asked to 
direct my attention is the validity of the 
agreements dated .Stli July 1911 and Ist 
March 1912. The Defendants object to these 
agreements on three grounds: — 

Firstly, that the marks in suit were original¬ 
ly the property of S. C. Chatterjee whose 
skill in selecting jute secured for his goods 
a reputation that was associated with his 
name and therefore his trade-marks being 
personal could not be assigned. Secondly, 
that the license in respect of the trade marks 
in question does not carry with it the good 
will of the business of S. U. .Chatterjee and 
Thirdly, that the license covering as it does 
only 4 out of 7 trade-marks mjist be invalid 
as there is no d.ivisibility in trade-marks. 

For the first objection, before it is ruled 
in the Defendants’ favouri the consideration 
arises if the trade-marks are so completely 
pvsonal to S. 6. Chatterjee as of necessity 
to iifport that the goods packed under them 
have been manufactured by him. In Hoxie 


(6) 16 Q. D. D. 46), 467 (1886). 
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V. Chaney (7), the Supreme Court of 
Massachusetts expressed the principle Hn- 
voCved here in the following terms:—“ There 
may, no doubt, be cases where the personal 
skill of an artist or artisan may so far enter 
into the value of a product that a trade-mark 
bearing his name would, or at least might, 
imply that his personal work or supervision 
was employed in the manufacture; and in 
such cases it would be a fraud upon iho 
public if the trade-mark should be used by^ 
other persons and for this reason such a 
trade-mark would be held to be unassign¬ 
able. But on the other hand, the usages of 
trad'j may be such that no such inference 
would naturally be drawn from the lusc of 
a trade-mark which contains a person’s naxne 
and that all that purchasers would roai oii- 
ably understand is that goods beanng the 
trade-mark are of a certain standard, kind, 
or quality or arc made in a certain* inamier 
or after a certain formula, by persons who 
are carrying on the same business that 
formerly was carried on by the person whose 
name is in the trade-mark.” There is a long 
series of English decisions to the effect that 
the mere name of the maker will be deemed 
to be indicative rather of a business in whoso- 
S(’ever hands it may be, than of an individual 
proprietor of it, and indeed the evidence on 
either side, in this case, i.s unambiguous that 
these trade-marks are merely indicative of 
a certain standard of quality associated 
with the good-will of the business of S. C. 
Chatterjee. For the defence, •reliance is 
placed on the provision of law that an agree¬ 
ment that is opposed to public policy is void. 
But ” public .policy,” it has been said, “ is 
always an unsafe and treacherous ground for 
legal decision ” per Lord Davey, Janson v. 
Dr'efonlie^, (8), and Sir George Jessel rc« 
marked in Printing and Numerical Peyistn'ing 
Company, v. Sampxon (9), “ it must not be 
forgotten that you are not to extend arbi-» 
trnrily those rules which say that a given 
contract is void'as being against public 
policy, because* if there is one thing which 
more than another pulJlic policy requires, it 
is that a man of full age and competent under- 

(7) >4.1 699 ; 6S An)*r. Rep. 149. 

(8) [7902] A. O. 484, 600.’ * • 

(9J L. R. 19 Eq. 469 , 406 


standing ajhall have the utmost liberty* of 
^ contracting and that therir contracts, when 
entered^into freely and voluntarily, shall be 
held sacred and shall be enforced by Courts 
of Justice. Therefore, you have this para¬ 
mount public policy to consider that you are 
not lightly to interfere with this freedom of 
contract.” It is for the Defendants to show 
that the agreements are opposed to public 
policy and this they have failed to do. 

The second objection is not borne ouV by 
the deed of agreement dated Sth July 1911 
as it covers the trade-marks and the good¬ 
will alike. The 9th clause of the deed runs 
thus: — 

01. 9.—“ The licensees having paid thenaid 
royalty hereby reserved and otherwise com¬ 
plying with ami conforming to all the terms 
an<l conditions of this agreement shall find 
may at all times during the said term 
peaceably and quietly use or employ or per¬ 
mit others to use or employ exclusively the 
said trade-marks and to hold the good-will 
of the business of Surjoo Chandra Chatter- 
jee the original baler of the said marks as 
far as any of the said marks are concerned 
without lawful interruption or interfercnccf 
by the proprietors.” 

The third objection is also not tenabfe in 
my opinion. The original baler, it is true, 
owned 7 traeje-marks in connection with his 
business but it appears that the three marks, 
that have not been the subject of the license, 
have not been in use since the first assign¬ 
ment in 1904. Mr. Donetil, a witness for the 
Defendants, has stated that the 4 marks in 
suit, known as tJie range of S marks, were 
being packed during the last 8 or 10 years 
while the other marks were never offered in 
such quantities as to make them noticeable; 
and Ramjidas, a member of the firm of 
Jagannath A: Co. has in his deposition stated 
that from the date of Exhibit Yl (i.e. the 
fir.st assignment dated 24th September 1904) 
tn the dato of the first license to Moran & 
Co. (24t.h September 19101 no jute was pack¬ 
ed under the other three marks. No 
evidence has been tendered on behalf gf 
the defence to show that the three marks 
in question had not fallen into disuse. In 
the absence of such evidenee abandonment 
of the marks has to be held on the statements 
of Mr. Denetil and Ramjidas. In Laverynt v. 
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llooffr (10), the learne.d Judges (Tjirner, C. J. 
and Muttusanii Ayyar, J.) pointed out that 
as the right to a trade-mark inigh^ be ac¬ 
quired BO it might be abandoned and that 
as no length of time was required for the 
acquiring of a right to a trade-mark, in like 
manner, apart from statutory law, no length 
of time was required to constitute an aban¬ 
donment. In the present case all the cir¬ 
cumstances point to the three marks having 
falh?n into disuse and I can not hold tJiat 
the four trade-marks in suit could not be 
dealt with without the other three marks. 

Apart fnmi the view I have taken of the 
second and third objections I do not thiuk 
tJicV can be raised by a licensee against his 
licensor because the consideration for the 
promise to pay the .stipulated royalty is the 
permission to use the trade*-marks and so 
long as the two agreements afford an excuse 
for an infringement it is not open to the 
licensee to avoid his liability by such objec¬ 
tions. (Vjnsiderable stress has been laid on 
the authority of the case British Ammani 
Tdbnciu //(/. \. Miihhoiif) BiiLsIi but 

the principles explained there have no appli- 
^jation to the coirsiderations that govern this 
case^ 

On i>ehalf of the Defendants Hannah and 
Smallwood it was urged at the time ^hc issues 
were framed that the Plaintiff firm first 
verbalb' and then by recital in the agree- 
ni at untruly repre.sented in a manner not 
warranted by their information that they 
were the ownem of the f.rade-niarks and thus 
by misrepresentation induced the agreement 
dated Ist March 191‘i 

No evidence of any misrepresentation has 
been adduced and tbeie is nothing in the 
deed itself that can be pointed out as un¬ 
truthful. In this eonn<‘eti<in i‘ has been 
argued by the defence that the assignments 
by Jvmdalc and Motgan to Ilarsookdas 
Doolichand and by the latter to Ooculchand 
Rhottan were not valid as when Landale 
and M^ATgaji had the good-will and the marks 
.■is.signed to them, tln-y -vere carrying on 
jute baling busine.ss <»f their own and in their 
business, the business and trade-marks of 
SuT>jM!|(^4andra Chatt^*rj»>e g(jt so complete¬ 
ly ra*ged that.they lost their identity and 

(t) I. l.R. 38Cal. llO(lfllO). 

' (10). h. 1. R. « Mad, H0, If 4 (188^. 
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thus the assignrtient of the 7 marks 
with/ Chatterjee’s good-will not being 
an assignment of the whole business "of 
Landale and Morgan was invalid. Similar 
argument has been pressed in respect of the 
assignment by Harsookdas Doolichand to 
Gocoolohand Khettan. There is no authority 
for .such a jrroposition nor does it appear to 
nn as sound. The evidence shows that 
Landale and Morgan and HarsookdaB 
Doolichand on their respective assignments 
'treated the good-will with the trade-marks 
of S. C. t^hattorjee as their ])ropcrty sejraratc 
from their existing business. The several 
transactions of mortgage and reconveyance 
between Ihem bear out tlris view. 

For lh(' reasons I have stated above I hold 
that the agreements dated 8th July 1911 and 
1st March 1912 are legal, valid and operative. 

I now come to the* Plaintiffs’ claim for 
damages. Tt is admitted on behalf of the 
Defendants that the marks though included 
m the “ Association groups ’’ proposed or 
•adopted in 1911 find no place in the “ Asso¬ 
ciation groups ” in 1912 but they say that 
their lieense has no reference to “ Associa¬ 
tion groiqis ” but to certain trade groups 
recognised but no! established by the 
London Jiite Assoeiation. A reading of 
els. 4 .and 7 of the (baxl of agreement diited 
Hth July IDIl bears out the Defendants’ con¬ 
tention. The trade had established certain 
groups of marks for their 4iwn facility and 
the London Jute Association merely recog¬ 
nised those, groups and it was not till 1911 
that the Association decided to adopt 
groups of (heir own. The Association for 
their groups adopted the names given by the 
trade, but made certain .alterations in their 
cmistitiition The marks in suit were iii 
tertain groujis established by the trade, the 
mark IlS in a black circle being in Firsts 
that was commonly known as “ six marks 
^groiip ” consisting of 6 marks only. The 
trade tlien extended the 6 marks into 
8 marks and thereafter there, existed the 
(i marks grouji .and 8 ni.arka group con- 
temporaniHjusly. When the ^Association in¬ 
augurated or i>roi)ofled their own groups in 
1 911 they^ included 10 marks in the group 
known as “Firsts.” Thus they never had 
any jn'cup consisting of G marks in the Firsts, 
The 4th Clause of the deed clearly refers to 
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“ 6 niarkfi group and it will be a stretch of 
meaning to construe it as referring to the 
As^ciation’s Firsts. The same els. 4 aAtl* 7 
are found in the first license, the deed of 
agreement dated 24th September 1910, and 
no one can say that in that deed “ Associa¬ 
tion groups ” were meant as in 1910 the 
Association had introduced no groups of 
their own at all. I am asked by the learned 
counsel ^n behalf of the Plaintiffs not to 
construe the second license by reference to 
the first, but when the language employed , 
in the two licenses.is identically the same 
the first license has a considerable bearing 
on the second. For the Plaintiffs attempt 
has been made to establish that since the 
inauguration of “ Association groups ” the 6 
nmrks group has ceaaed (,o be. In this how¬ 
ever they have completely failed as the 
evidence of Mr. Donetil and Mr. Maclcod 
who is the Chairman of the London Jute 
Association leaves no room for doubt that 
the trade yet deals in 6 marks group which 
exists side by side with Association groups. 
No evidence has been adduced by the Plain¬ 
tiffs to show that the marks in suit have been 
removed from the trade groups in which they 
were. My view therefore is that the indem¬ 
nity in the agreement docs not relate to 
group or groups of marks established by the 
London Jute Association and that the claim 
for damages is imt sustainable. I may here 
jTienfion that in no ease could a claim for 
damages lie against the Di fendants Hannah 
and Smallwood as nothing has been pointed 
against them thatcoidd lead me Co hold that 
they arc in any wise responsible for the 
removal of the marks even from the Assoeia- 
tion groups. • 

The Defendant Watson pleads that he is 
not liable to tho Plaintiff as he became a 
partner iu the linn of Moran k t'o. after 
the agreement and there was no contract 
between* him and the Plaintiff. It is no 
doubt a rule of law that a perwm admitted * 
as a partner into,an existing firm does not 
by his entry tfecomo liable to the creditors of 
the firm for anything dyne before he became 
a partner but an agreement by an incoming 
partner to make himself liable to! creditors 
of tho firm before he joined it, may be, and 
in practice genertilly. is, eitablished ,by ■ in¬ 
direct evidence. The Courts, it has been 


Co. ; . '* 

said, can presume in favour of such an agree¬ 
ment and are ready to infer it from slight' 
•circumstances. See Ex parfr JdckKon (li), 
Ex jMirtif Pe'ffi (12), and llolfr, v. t'hiuir (1!}), 
Thc/ evidence in this case however appears 
to me not slight but cogent to fix the liability 
on all tho members of the present firm of 
Moran & Co. The Defendant Watson entcr- 
, cd into partnership with Messrs.' Crcsswell 
and Smyth in the firm with the knowledge 
of the liability to Jagannath & Co. in respect 
of I he jute marks and in the deed of partifer- 
shij) dated 18th October 1911 by which he 
became a partner the language employed in 
cl 12 of that deed leaves no doubt in my 
n?ind that he is equally liable to the Plaintiff 
firm though he may be entitled to bc*in- 
dcmnilicd by Mr. Cresswcll for any demands 
that he may have to satisfy in respect of 
these marks. Tho deed of agreement dated- 
8th July 1911 by which Messrs. Moran & Co. 
wefe licensed to use the trade-marks clear¬ 
ly mentions “ all the pre-sent and future 
iiieml»ers ” of that firm on whom the, agree¬ 
ment would be binding and it was with this 
knowledge that Mr. Watson entered into 
])artnership of that firm. ^ 

My conclusion therefore is that the Plain¬ 
tiff firm arc entitled to their royalty from 
all I hi' five Defendants as claimed in the 
plaint and the suit is decreed to that extent 
while the ciaim to damages cannot be 
allowed and the suit to that extent is 
dismissed. 

As regards costs, general costs of suits 
are allowed to the Plaintiff. The Defendants 
arc entitled to such costs of hearing as are 
occasioiieil by reason of joinder of claim for 
damages. They are further entitled to one 
day’.s co.sts for the adjournment occa.sioned 
by till' failure of the Plaintiff to di.selosc 
certain diK'Uinent in their afiidaxit.of docu- 
nienls. The rest of the costs of the hearing 
the I’laintiff firm are entitled to. 1 am 
asked by the learned counsel for the paHics 
to apportion the cost-s of hearing as a 
reference to the Taxing Master will entail 
hearing expenses on them. All co.sts before 
the actual hearing arc to be borne by tift? 
Defendant*. From the day the case was 

(11) I Ves Jun. 131. jr 

(12> 6 Vc*. 602('802 . 

(13) L. R. 1 P.C. 27 (J865). ’ 
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opened to the day when the argument of the 
Plaintiff was concluded there were 19 days 
of hearing. Of these, on an examination of. 
the record I assess four days to hdb^e been 
spent on account of the joinder of the claim 
for damages and the costs of hearing of these 
days the Plaintiff must pay- to the Defend¬ 
ants while the latter must pay to the former 
the costs of 14 days of the hearing, the costs 
of one further day wcasioned by the- ad¬ 
journment being payable to the Defendants 
frofo the. Plaintiff. There will be the. usual 
set off between the parties. The Defendants 
will get only one set of costs between them. 
The costs will be on scale 2. 

Mr. S. P. Sinha with Mr. IF. Gregory 
for .Me.ssrs. Hannah and Smallwood the 
Defendant Apfx^llants in appeal No. 58 of 
1913. 

Messrs. H. D. Bose, B. C. Mitter and 
.'1. N. Chnudhuri for Messrs. .lagannMh 
& Co. the Pluintifl' Respondenls, in ap- 
))eal No. .58 of 1913, also for the Plaintilf 
Res]tond(‘nts in ap]X‘als Nos. 05 and 00 of 
1913, also in support of cross ohjecloins. 

Messrs. Bur],land and I.any ford James 
for !\Iessrs. Cresswell and Smyth, Defend¬ 
ant .Appellants in aprx'al Nr>. 05 of 1913 and 
Respondents in the two othcf ap}'>eals. 

Messrs. Aeetootn and Ilyam for Air. 
AVat.son, Defcuidant ,\pj)ellant in aj)pe,il 
No. 06 of 1913. 

.1/r. Cinha. d’lie (jne^tion is whether 
ec'itain marks Id by the Plaintiffs to the. 
Defendant,s Alorati it Co. and then to 
Jlefendants Haworth & Co. are trade-marks 
or quality marks. If they are quality- 
inarks they an' not assignable, as there 
was no consideratif)!! If they ani trade¬ 
marks it would be a fraud upon the public 
(I't leas' them out. Tin* contention of the 
Ap/>ellants in the lowei Court was that it 
egme under Brillsfi .Imeriean Tohaero 
Co,, Ld: V'. Mahbooh Duhsh fl). Plaintiff 
galv instructipns to his attorney with 

(*1) I. L, B. 38 Cal, 110 (1910). 
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]. L. K. 38 Cal. in his hands. I'adu 
Inl, Sakalchavd v. Burditt d Go. (14). 
Refers to where they deal with quaUty 
mark. What is the consideration for 
my agnumient? It would not lie in 
his mouth to say “ if you choose to 
take it you must pay for it.” They say 
that they not only quality-marks, but 
also trade-marks. If the Plaintiffs cannot 
make out that they have a right such as 
‘they claim to have they cannot get any 
remedy against me. Tlu' marks are not 
lussignable irrespective of busiiu'ss. Sebas¬ 
tian on Trade-marks (5th Ed.), p. 116 (at 
p. 117, and note), Bey v. Leconturier 
(Chartreuse <uise) (15). 

I.Iknki.ns, C. ,7.—In Kngland, it is quite 
different. Here in this country, there is 
iKt sy.stem of registration of trade-marks. 
D it not a right of siifiieient value to 
pa.ss on a grants] 

Mr. Sinha. - d'he piobability therefore 
(d deception is much greater in this 
country. 

f StkpiiI'IN, J .—According to you it is open 
Uj any body to use those marks, j 

Mr. Sinha.-W'n. Hven if they arc 
tiad.'-marks they an; not assignable. 
With regard to leasing, it is quite illegal. 

[ Jenki.n's^, C. J. —Would you not be liable 
eiiinitially, if you used those marks, if they 
an not assignat)le, and you used them?] 

[SiKPifK.N, .1.—Refers tp sec. 478, 
I. P. C.l 

J\lr. Sinha. —The precise fX)int is ” Is a 
liet nse of a trade-mark legal ol is it ab¬ 
solutely illegal?” Sebastian (5th Ed.), p. 
.607. (The text of the Act with notes. 
Sees. 70, SO, note c (i)p. 629-630). Kerly 
01th Ed.), Chap. XIII (p. 394). Oldham 
James (16), Jn rc Roger (17), 

ti4) I. L R. 30 Uom 61 at p. 7i iifOS 

POS] 2 ei.. 717 ; [is>(,7j yg p 2«8 ; 

H. L. (IHO) 27 P. R. 26P. 
pet 13 tr. C4i. 393 ; 14 tr. Ch D (1862) 

(17) (1896)12 E.P. 0.149,168. 
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Dmumi tiLien A €q, ▼. Mafchant (18). 
Ti» BajEtiis’ oMe is they «re the pro; 
parietcms of these msdsis and the oonsi* 
doralica it tl^ permission to use the marks 
wider bis lease or sub-lease. Assumipg 
that the iHaintiffs afe the proprietors, the 
license is unnecessary, illegal, Kerly, 
Ch. XIV, pp. 404, 406. The marks were 
descriptive *and not distinctive. Hall v. 
Barrotoi (X9), per Lord Westbury at p. 154. 
Milhaigion, v. Fox (20). 

[Jenkins' C. J. —Eefers to Reddatoay 
X. Banhawi (21) per Lord Hersohell at p. 
200. You say the mark is a quality-mark 
and that it is a common property. Is there 
any evidence that they had acquired a con¬ 
siderable reputation as their, trade-mark in 
oommon law f] 

Mr. Sinha .—There is no evidence beyond 
that the O-marka groups acquired consider¬ 
able reputation. Therefore the assign¬ 
ment is meaningless. 

[Jenkins, C. J. —Refers to Saxton v. 
Dodge (22), referred to in Bigelow on 
Estoppel, 6th Ed., p. 599. 

Mr. Sinha .—^These marks indicate only 
goods of a particular quality. Thorneloe 
V. HiU (23), per Mr. J. Romer at p. 677. 
Are these people entitled to evade the rule 
with regard to the passing otf of the good¬ 
will with the trade-mark and per^tuate 
a fraud on the whole world by a “ mere 
verbal compliance ” with the rule aa dealt 
with in 38 Bal. 110? 

All these cases prove that a trade-mark 
oannot be assigned in gross. You cannot 
assign 4 out of 7 marks by letting 3 
others go. It is an indication of the un¬ 
reality of the transaction. The whole 
Ihing was founded on* illegal consideration 


(tSt (1808) ?5 R. P. c. 4?,T.3, 

<1^ 4 D«0. J. k Sm. 166: 46 E. R. 878 
(1888) I Mjr. a <Ir. 888. 

(at) [8886) A. G. 198. 

(22) 67 B*rb 84. * 

(28) [l88i}|.Ob,M»«> p. 677. .• 



and the agreement k therefore void and* 
illegal. 

Mr. Buc^land —Adopted Mr. Sinha’s 
argument. 

Mr. Avetoom —Adopting Mr. Binha’s 
argument says, that so far as Watson is 
conowned, the only question is whether in 
any case Watson was liable, he having' 
become a partner of the firm of Mesa's. 
Moran & Co. after the agreement with the * 
Pfaintiff company was entered into. 

Mr. B. C. Mitter .— The Defendants take 
advantage of the assignment of the trade¬ 
marks to them and pocket the profits and* 
when tliey find that they are losing, they 
try to evade the agreement by seeking pro¬ 
tection of the decision in 33 Cal. Take 
the analogous case of Patents ise9 
Terrell* on Patents, p. 206), also Bigelow 
on Estoppel, p. 698. The doctrine of 
Estoppel applies, the Defendants being my 
licensees. 

[JjiXKiNa, C. J.— Ex-hypothesi, they are 
not your hecn.st'es because you have not got 
any projjei-ty in the marks, j 

Mr. Mitter. —trade-mark is transmis¬ 
sible by doath, (‘Ic., unless it operates as a 
fraud on the public. I rely on every word 
of Lord Westbury in Hall v. Barraiva (19), 
and shall place Vadilal Sakalchand v. Bur- 
ditt d On. i 14) side by side with this ease. 
It is my property. Leather Cloth Co ., L4, 
v. The American Leather Cloth Co., L4. 

(24) , Smger Manufacturing Go. v. Loog 

(25) per Blackburn L. G., Singer Mam- 
fdeturing Co. v. W'^ifson (26) (per Lord 
Cairns), Orr Ewing v. Johnston (27), 
Bqiurne v. Swan and Edgar, Ld. (28) (Far- 
well, J.), Edelsten v. Edelsten (29). Let 

(14) I. L. R. 30 Rom. 61 at p. 74 (190.’>). 

(19) 4 DeQ. J. k Sm. 150; 46 B. R. 873 (1863], 

(24) (1833) 4 DeO J. & Sm. 137. 

(2&) SAC. 15, 88 (1882). 

(26) 8 A. 0. 876, 891 (1877). 

(27) 19 Ch. D. 434 (1879). 

(28) [1938] 1 Ch. 211, 228. 

(29) 1 J. k Sm. 165 ; 46 B. R. 78 (1868). 


2 
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"us see what is meant by good-will? It 
means the right to deal with jute of these 
marks. t 

[Jenkins, C. .T. —When it is mode to 
a|)pca,r that the Plaintiff had no right of 
property ? ] 

[Jenkins, C. J.— Chanter v. Leese (30).] 
Mr. Mittrr. —Terrell on Patents, p. 205. 
[Jenkins, C. J.—Kerly (Ed. IV), p. 39. 
Edwards v. Dennis (31).] 

Mr. Mittcr .—Ho can certainly deal in 
jute blit not in jute with the same mark 
and quality. Sebastian, p. 333, Levy v. 
"'Walker (32), Sebastian p. 334, note (</), 
Fatter v. The ComntissiGners of Inland 
Tievenue (33), Sebastian p. 335, note (g), 
Trego v. Hunt (34i, Sebastian p. 337, note 
(c), Inland Fevenue Oommissioners v. 
Muller Co.'s Margarine, Ld. (3), Seba.s- 
tian p. 342, note (c), Burehell v. WUdie 
(35), Sebastian p. 342 last para, “good¬ 
will of a trade “ with notes (d, e>, /, g) and 
pp. 3J3, 311. 315, 31(3. 

f.lENKiNS, C. J. -In (his case would 
Hiiuoidh (-S; Co. be (UitilliHl to trade as 
Jagannnth tS: Co. ?J 

.Mr. Mittcr. —Xo. But they are entitl¬ 
ed to trade as S. (' Chalterjee & Co. if 
they think they would profit by it. Sebas- 
(ian, pp, 3G0-3G1. “Firm continued by 
certain yiartners.’’ Mr. Mitter then dis¬ 
cussed the 38 C^al. case and distinguish¬ 
ed it from the present case. There is no 
illegality, as I have not compelled the 

Defendants to use these marks to diceive 

% 

the public. Public will be deceived if the 
standard is low'ered. But we have taken 
every step to safeguard against inferior 
goods being passed of under the mark. 

(3) L. H. [1801] A. r. 217, 22.1. 

(30) (188S) 4 M. & W. 295. 

< (31) 30 Ch. D. 454 (1884) 

(827 # SIh. D, 488 (137^). 

(83) 10 Ezch. 147 (1854). 

(84) [1886] A. 0. 7. 17, 

.. . (85) (leOCj 1 ( h. 651. 


()o. 

Mr. H. D. Bose for the Plai'ntilf-BeBpon- 
. (]('nts in appeals Nos. 66 and 66 of 1918 
and in support of the cross-objections by 
the Plaintiff This is not a passing off 
action nor for infringement but between 
the licensor and licensee. Even after the- 
assignment to Messrs. Haworth & Co., 
jMessrs. Moran & Co. represented by the 
Defendants Cresswell, Smyth and Watson 
are liable under the covenant and for 
damages for the deterioration of these 
marks. 

[Jenkins, C. J. —Refers to Major 
Brothers v. Franklin (2). and says the first 
}X)int is :—(1) Did anything pass to the 
Dofendanls under the contract? 

Mr. Dose. —^Yes, the four marks together 
with the right to deal with them passed to 
the Defendants. 

[Jenkins, C. J.—What is your case, are 
tlicy trade-marks or standardization 
marks?] 

Mr. Bo.fc .—They are tnide-niarks and 
(bey show a certain (piality or standard 
nf mark—a coinbination of both. 

[Jenkin.s, C. j.— The six-ond point i.s 
“ Did the licensees gel anything under the 
contract ?“] 

Mr. Bose .— Yes. They got the exclusive 
right to deal with these marks, which ad¬ 
mittedly had a high reputation in the 
market. Though Cresswell w'as all along 
[>iesent in Court and could have given 
material evidence in this casi* he did not 
go into witness box. 

Mr. Bose refers to Sebastitui, pp. 117-118. 

A trade-mark may be— 

(i) Purely ixjrsonal. 

(ii) Personal indicating that the goods 
have attained a rep^itation as being of a 
certain .standar,(i of excellence or of a cer- 
lidn standard merely. In this case it is 
assignable by a person who is the successor. 

(iii) Personal bu^ connected with a 

(2) L. R. [1I08| 1 E. B. 713. 
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manufactory, assignable only with the 
sale 0 ^ the manufactory and the business*. 

Witli regard to* good-will, different ele¬ 
ments may be the predominant factor or 
preponderating essential in different busi¬ 
ness, viz., (a) locality (h) trade-name or 
reputation. 

Sebastian*, Ch. IX, p. 333. 

[Jenkins, C. J.—So far you have not 
suffered any damages.] 

Mr. Bose. —Yes, we have, which is the 
subject-matter of cross-objections. Mr. 
Bose refers to sec. 117 of the Indian 
Evidence Act and says :—So far as the ques¬ 
tion of royalty is concerned they are bound 
to pay the same so long as the contract is 
subsisting and the contract is subsisting 
as it cannot be said that it is void and 
opfX).sed t<j public pilicv. They cannot 
deny our title, being our licensees. Sec. 
1J7 of the Indian Evidence Act. 

Mr. Langford James then replied to the 
cross-objections on the question of 
damage.s. 

C. A. V. 

The Judgment of the Court wae as 
fellows:— 

Jenkins, C. l.—The Plaintiffs, Messrs, 
•lagarinath & Co., are described In the 
heading of the plaint as a firm carrying 
on business as juhi-balers and shi]>}>er6 
and merchants at’No. 117, Han-ison Eoad, 
in the town of Calcutta. 

The Defendants are E. C. H. CresswcH, 
H. A. Smyth, and Geofrey Watson, who 
carry on business in co-partnership as 
jute-balers, brokers, and merchants, under 
the name of Messrs. Moran & Co. at 11, 
liall Bazar Street,, Calcutta, and G. S. 
Hannah and C. L. Smallwood, who ca^ 
on business in co-partnership as jute-b£*ler8, 
brokers and merchants, under the name of 
Messrs. W. Hawortb dl Co.* at No. I,. 
Mission Row. It is tdlegod in'the plaint 


Co. 

9 

that the Plaintiff firm has been and is. 
th* proprietor of 4 jute trade-marks ‘ set 
forth in the^hedule and the Plaintiffs’ case 
i.s that on the 8th of July 1911 the 
Defendants Moran & Co., and on 
the 1st of March 1912 the Defend¬ 
ants Haworth & Co. acquired the right 
to use and permit the use of these trade¬ 
marks and that in return the Defend-, 
a At firms severally covenanted to maintain 
tht^ re]nita.tion of these marks and to pay 
an annual fixed royalty of Rs. 10,000 in 
cash, and Rs. 13,000 in bills. These^ 
agreements were repudiated by Haworth 
& Co. on the 2nd July and by Moran & 

Co. on the 15th August 1912; and the 
i'laintilTs, without assenting to these re- 
pudiat>(jns, have instituted this suit on the 
r,th Sejde'iibor 1912, churning Rs. 3,50,000 
as damages on account of the alleged depn;- 
ciution of the trade-marks, and Rs. ]0,0(X) 
in eash, and the execution of three 
several drafts for the aggregate sum of 
Rs. 13,500 for and by way of royalty for. 
the jute season 1912-13, or in the alter¬ 
native Rs. 23,500 as damages. 

-All the Jtefenda.nt.s have resisted the 
claim, and the suit has been heard by 
Imam, .)., who disallowed the claim for 
damages for depreciation, but passed a 
decree for Rs. 23,500 in respect of the claim 
for royalty. 

.Against this judgment 3 separate 
ap)-)eals have been hied, one by Haworth 
w'Co., a seexmd by Gresswoll and Smyth, 
and H third by Watson. 

The. Plaintiffs have on their side taken 
ci'oss-obji’ctions. These several appeals and 
cjoss-objections have been heard together 
and will be determined in one judgment. 

All the Appellants advance one common 
ground of appeal, that the Plaintiffs Iiad 
no title to the alleged trade-marks, that 
they passed no interest to the Defendarits, 
and that thereds no legal consideration for _ , 
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the .obligation attributed to them. Watson 
makes tho further point that, having 
regard to the date of his becoming a 
partner in Moran & Co.—April 1912, he 
came under no liability. This plea, how¬ 
ever, was expressly limited by counsel 
before us to the claim for damages, and 
was not pul' forward as an answer to the 
•claim for royalty. 

We will first trace the title to the alleg¬ 
ed trade-marlcs assc'rted by the Plaintiffs. 

It i.s said that (hose marks were ori- 
•ginated by Surjoo Coomar Chatteijee, who 
carried on business, presumably in Cal¬ 
cutta, as a juto-baler until his death in 
U'!9I3, under the two names of S. C. 
Chatterjee and M. N. Chatterjee. Apart 
from subsidiary dealings by r^ay of 
mortgage and so forth, it is sought to 
establish the devolution of these marks to 
the Plaintiffs as fo]low.s :— 

On the ilth September 1904 Kui’joo 
(bomar Chatterjee's widow purported to 
•assign to LandaJe and Morgan, a firm (rf 
jute-brokers and agents, seven marks, in¬ 
cluding the 1 in suit, and also the- good- 
v. ill of the business of jute-balers formerly 
carried on by Surjoo Coomar Chatterjee, 
the consideration being Rs. 75,000. 

On the ‘26th September 1904 Landalc 
and Morgan in consideration of Rs. 85,000 
assigned to Dooli Chaiid, a baler and dealer 
in jute, trading und.^r the style or firm of 
Hnrsook Das D(xi!i flhand, these 7 
marks aiid the good-wdll of the firm bf 
Jiandale and Morgan “of, into, upon or 
concerning the said business of jute-balers 
formerly carried on by the said S. ('. 
(•hatterjee, deceased, aJid thereaiter by the 
firm in succession thereto and the sole 
anrl exclush'c right to use the said trade¬ 
marks tj^^lkands mentioned and described 
in the schedule hereunder written and the 
n:rme of the said S. G. Chatterjee in con¬ 
nection with the said business and to bale 


Od: 

^ jute-cut^ings, jute-ie^sdaois and iJI < 
kinds of jute with undw swh, mwits 
and brands and name and att Idie estate, 
r^ht, title and intereet of tbe them> 
in.’’ 

On the 81^ of May 1907 DooK Ohaad 
purported to assign the trade-maifci aoi 
the business of Surjoo Coomaar Chat^Mjee 
to Gocul Chand Kbettan for Rs. 8,50,000; 
apd on the Srd of Afffil 1906 Gocul Cfaaad 
Khettan purported to make a similar as¬ 
signment to the Plaintiffs for Rs. 1,90,000. 

On the 8th July 1911 the Plaintiffs in 
their turn executed an exclusive Koense 
for the period between the date of the 
instrument and the 30th June 1914 in 
favour of Moran & Co. of these 4 trade¬ 
marks, and it was thereby agreed that the 
licensees should and might at all times 
during the term fieaceably and quietly use 
or employ or permit or authorise others 
to use or employ, exclusively, the trade¬ 
marks, and to hold the good-will of the 
business of Sui’joo Coomar Chatterjeei, the 
original baler, and the marks as far as any 
of the marks were concerned without any 
lawful interruption or interfMwnoe hy the 
proprietors. On the 1st of March 1912 idle 
licensees’ rights were assigned to Haworth 
&, Co.‘ 

In India the law of trade-marks is not 
govenied by Statute; there is no statu¬ 
tory system of registration, and the righte 
ami liabilities in connection with trade¬ 
marks are detennined by reference to the 
principles of tbe Common Law of Eng¬ 
land : Dfilith American Tobacco Oo., Ld. 
V. Mahboob Buksh (1). 

It is thus established that a trad»>maail( 
cannot be assigned o]; descend in grass; 
a\|^d this resA on no arbitnuy 
but I is a neoeasaiy eonsefipiesMe «{ 
the inherent nature of a teadMKntrii;; 
.ter it is « mode'ef nifregsBtiiig 4hB 

CM I. L.». setiii. 110 
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•rifin ef the good* te whioh ii it eiiadh»di, 
or tibehr trade aMociatkm, and the trati^ ci 
the i^eemtatkiD ie eefientiaii. 

la ite etrioteet oaeasiiig the xepvMenta' 
tka o£ a trade-OBaih may perhaps eoly be 
tnae of its ongsaator, bat usage has saac- 
ikmed a boom tdiend treatmeat based on 
the principle of ideotificatioxL by succession. 

And so saocessors in business hsTe been 
idlawed to tise their predecessors’ trade-* 
marks where the repiesentaiaon still ocm- 
tuuaes to be snhstaatialiy ime. 

Can it, then, be said within the permit* 
ted hmits of (kriation from strict accuracy 
that the Phuntiffs are entitled to the trade* 
marks in suit? 

It must, we think, be taken that Surjoo 
Coomar Chatterjee was entitled to those 
trade-maiks and it is no obstacle in the way 
of that view that the subject of the marks 
was a natural product, and he was merely 
their selector, who certified to their good 
quality : Major Brothers v. Franklin (2). 
Nor do we think that it has been shown 
that the marks were so peraensl to the 
ongmater as to he inahenabie. 

Surjoo Coomar Ghattenee cariad cm the 
business of a baler. He died in O s f da n aber 
18&3, amd the hodn of the Calcutta Baled 
JMe Aaaooiatiaa indioaie thait* his mturks 
continued to be used from tim tiaae ef his 
daath. That dembtleas was with the 
aosthority of- his suoceasesB, hot whether 
tiMM wae sucdi a dispoBitioii of tiie good* 
nnU of httsmesa, aa would be Boeeasar; 
to aujfinrt this auttMarify, dees Bot appear 
till 1964. 

In tlHt ysur we haee the as ei gn ment hy* 
the widow in favour of Iiandale and 
Morgan to wiii^ we have idready luferred. 

ntis aud taidt su«loeeding assignment 
ieuufMBseddeheatnjBdferBflitepity of the 
turfs aaiiehs, hut also of the hnsemes ef 
jeliihaliae fonnialp uanisd am bgp tejee 
(1^ m 9.TIt. 


Coomar Chatterjee. . In fens, theniuK. 
there has been eoDafdiaiiee with 'Ae irfsB 
that ay trade-mark can orfy be a e o i gBrf 
together with the goed-uill ei the bnaiMBn 
to which it relates. 

But is this menly a formal eompliaafle 
vi^out any reality, a bmto dseioe whidh 
ought not to be reoegn^ed as 8atul|ing 
the oonditioas en wlueh a smeesser is 
entitled to use a trade-auurk he did*aul 
originate? For the Appellants it is eon- 
tended that it is, a&d m su^peii <ol this 
much persistent reliance has hasn 
{daoed on an argumentative hut uBhrfliiiy 
worded paragraidi in the plaint (pica. 4>. 

Any one who attemptu to eapresa hat 
meaning in a single sentunee 27 laaea hi 
length runs the risk of being mieuadar* 
stood, and tbe authoar of this paongmph has 
not escaped tbe oommon fate, ii is 
possible that the ^mragrafdi waa afiattaurf 
to escape from the result of the decianui in 
Bntuh Amertcan Tohaoco Oo., id. U» 
Mahboob Buksk (1) and was eawpcMml 
more in referenee to that deeisMU ihiwi t» 
the actual terms of the aevund 
ments. But whether that be so at 
there is no fovee in the aagUmentkbaiihf 
actual terms ef those 
affected by ^ arpimcinitafiTfi 
in the plaint. 

They in laci puipoat da hMMfar ‘^the 
go6d-w<ill of Coomar Chart aqije ft 

Ce. “ Geod-will ", Xiord MaonaghiBB hit 
said, " is the benefit and advauhgie at4ka 
good name, reputation aud auBnaetioB at 
a business. It is the rfkrarfivo daios 
which beings in cnatom. it is the am 
thing which distinguishes an old e8tih> 
tished buameas tssam a mm hnamaas Ut its 
first atavt ”: imlamd Raaamie 4l0nmm 
sienefs a. Under ami Ca.*» Umgaame iHd 
^a). Mani{w%ihrf iihMbftoiaiodiiiB^ 

(l) I. L. B. 88 Gal. llO^lO), 

(8),t4 m titei) A. c. »r St p. aati 
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good-will would vary, with the nature and 
conditioDB of the business. Certainly a , 
transferee would be entitled to upe the 
name in which the business was carried 
on and to represent himself as carrying on 
that business. This right passed under 
the several assignments; for, under their 
terms, eae.h assignee became legall.y entitl¬ 
ed to exercise these rights, and each 
assignor lost these advantages. 

But then it is said that there is no 
evidence that any use was made of these 
rights, or that any assignee carried on 
the'husiness in the name of Surjoo Coomar 
Chatterjee and in particular that it is not 
shewn that Dooli Chand, who had a baling 
business of his own, kept this assigned 
business separate. , 

In dealing with these objections tin' 
character of this suit has to he borne in 
mind and the relations of the parties: it 

not brought by one who claims to be 
ihe owner of a mark against a stranger for 
infringement, it is brought against tw-o 
firm’s who are at any rate expressed to 
be licensees and purported to take in that 
cap>acity. And a licensee shall no! be. 
permitted to deny that his licenser had, 
at the time when the license commenced, 
authority to grant such license (Indian 
Evidence Act, sec. 117). 

The authority of the Plaintiffs to grant 
the license under consideration depends 
upon whether they acquired a title to the 
trade-marks, and this they could not ac¬ 
quire in the circumstances of this case 
without an effective assignment of the 
business of Surjoo Coomar Chatterjee & 
Co. 

This would soem to preclude the Defend¬ 
ants from questioning the conditions on 
which the Plaintiffs’ authority rested, that 
is to say, ^the.j|H^quisition by them of the 
business ofH. C. Chatterjee A Co. and the 
tfnde-marks. The section is pontive in its 


Co. 

terms, and we are bound to give full effect 
to "it. Had the Plaintiffs based their egse 
cn the licenses, and resisted any attempt 
tf, invalidate their title by a reference to 
its history, they would have been within 
tl;eir rights; and we cannot think that 
their case has been prejudiced by the mode 
in which it has been presented. 

.\t a))y rale section 117 W'ould cast on 
rllie Deferiflant.s the burden of proving that 
the good-will of the business had lost its 
sL]iiirato existence by merger or otherwise, 
or lind not pas.sed to the Plaintiffs, to sup- 
fx^rt and justify the transfer of the trade¬ 
marks, and that the Plaintiffs had not the 
authority tlie.v [)rofessed to exercise. This 
the Defendants had not done. 

(Jn the eontiary it })as been urged for 
what' Jt was worth that the association of 
till' nanu's M. N. Chatterjee & Co. and 
S. C. (Jhatterjeo A Co. wit.h (he trade¬ 
marks itself involved carrying on busi¬ 
ness in the old name. 

Had the Defendants proved their allc- 
galiori of misrepresentation on the Plain¬ 
tiffs’ part, tliat w'ould have seriously affect¬ 
ed the value of the estoppel on which the 
Plaintiffs rely. 

But no such proof has been given, and 
not one of. the Defendants has gone into 
the witness-box. 

Then it has been contended that the 
liocmse was in gross and therefore was for 
an illegal consideraiiion, or at any rate for 
no consideration, but the agreement pur- 
l>orts to vest in the licensees a contractual 
right to the business. The illegality of 
•the e/msideration has not been made out, 
nor can it be said that tjiere was no con¬ 
sideration within the meaning of the 
Indian Contract Act. From the amounts 
paid or agreed to be paid at different times, 
it is c>bviou8 that the marks were regarded 
as possessing .considerable commercial 
value. Nor must it be forgotten that for 
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the first year of its term the license was 
used and paid for and that as a result* of 
th4 year’s working this commercial value 
of the marks has been seriously depreciat¬ 
ed. Though the leasing or assigning of 
trade-marks without a real transfer 
of an existing business is a nullity 
from a legal point of view and in 
fact deprives them of the character¬ 
istics to secure which they are recognised, 
by law, yet we cannot in the circumstances 
of this case hold that as against the 
licensees the Plaintiffs have not a good 
claim to royalty, and we agree with the 
conclusion at which Imam, J., arrived. 
We only desire to add that no objection 
has been urged before us to the form in 
which the decree in respect of royalty hae 
been passed, sind wo, therefore, refrain 
from discussing it. While Imam, J., 
decreed the payment of royalties, he dis¬ 
missed the claim for damages, and to 
this (ho Plaintiffs have taken a cross- 
objection. They ndy on clauses -1 and 7 
of the agreement of the Stli July 1911, and 
ullcgo that the Defendants, IVforan & Co., 
|K‘rmitted jut(‘ to be j)acked under the 
marks which was inferior to the quality 
of the standard fixed by the TjOndon Jute 
Association for those marks or (or the cor¬ 
responding marks of the same group or 
otherwise conimitted breaches of the rules 
and regulations of the London Jute Asso¬ 
ciation by reason whereof the marks have 
been removed from the respective groups, 
(plaint, para. 10). 

This claim is now made against Moran 
& Co. alone, and not against Haworth, ' 
whoso predicament in the litigation one 
cannot but f6el to be unfortunate. 

It is concede by Moran & Ca that 
the marks were included in the* London 
Jute Association’s groups for 1911, and 
not in those for 1912; but this, it is argued, 
js 1 ), matter with which these cleuses 4*aa(i 


7 have no concern. The argument requires 
^ an explanation. 

In jute trade, marks have been asd 
are largely employed as an assurance of 
quality. This has led to the establish¬ 
ment of several groups, and among them 
the 6 marks group was of especial im- 
ixjrtance. As the title suggests, there 
were 6 marks in this group, and e|ich 
mark was regarded as an assurance that 
the jute bearing it was up to the standard 
of a grade called ‘' Firsts ’ ’ in the trade. 
Later an eight marks group was establish¬ 
ed, and this comprised these same* 6 
marks and two others that had acquired 
a reputation of merit. It would seem, 
however, that this 8 marks group, 
thqiigh largely identical with the G marks 
group, was in fact an independent group; 
and so contracts were made on the basis 
of oru' or other of these two groups, or of 
ot her groups of marks; for there were many 
other groups, but with them we have no* 
concern at j^resent. 

'riiis then is how matters stood at the 
eoniiiiencenumt of the jute season 1911-12, 
or in other \\*ords on the 1st July 1911- 

Ai this time the London Jute Association 
had (l('terrnined to establish itsowzi groups 
of marks, and without attempting to ex- 
jilore the several reasons by which they had 
been intluencx'd to this, it may be reason¬ 
ably sunnised that the vicious practice of 
leasing marks and the results of that 
[ raetice had in some measure caused the 
mischief that this new departure was in¬ 
tended to counteract. 

It ^vas an easy mode of controlling the 
marks in use, if only the trade as a whole 
lent its support. At first apparently this 
support was somewhat feeble, and contracts 
on the basis of the Association groups were 
lew; but now they are an importtmt, 
if not the principal, basis of jute dealiaga. 

Thi^. p^iqy evidently bad long bieei^ 
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<nikfHidMrKtioii„ but it did act take 
definite and announced shape until the Ist 
Iidy Idll, whMn a oiroular waa u|Bued in 
the tame appearing in Ex. No. 1 in this 

Wh^ the London Jat.3 Association thus 
Mtablidied groups of their own, they 
adopted the marks then in use in the 
trade, and (among others) those of the 
6 and 8 marks groups. 

There were rules regulating the inclusion 
or aon-paciusion of marks in the Associa¬ 
tion groupe, and some undoubtedly were 
mSie atringont than the trade conscience, 
which had previously regulated, so far as 
it can be said that there w<a8 any regula¬ 
tion, the recognition by the trade or the 
Association of the marks in use. I ^ay 
iliuabute this by the new rule that 3 penal¬ 
ties might involve the exclusion of a 
mark, a rule of the Draconian Order, for 
it operates without reference to the volume 
• of Jute that might bo baled under the 
mark, and disregards the average stan¬ 
dard of quality over the whole range of 
dealings. Three failures in an otherwise 
excellent course of dealing might involve 
consequences from which a consistent 
course of inferior dealing would be exempt. 

We point to this in no spirit of criticism ; 
}i is not our business or desire to criticise 
but to emphasize the altered character of 
Moran’s responsibility, if the Plaintiffs’ 
rcadipg of the clauses be accepted. 

On the 24th September 1910, when the 
Assomtion marks had not been establish¬ 
ed, the Plaintffs and Morans had entered 
into an agreement substantially the same ‘ 
na that now under consideration and con- 
laipim provisions identical with the 
Aark c l a uaoe , 4 and 7, of the agreement of 
the €th July 1911. This shews that at 
tihat tuMt^ere waa an apprehensioo of the 
risk «l xioB^raopgnitkni i^ainst whiob the 
plajp ea were AbwaM. But hfftftkesi 


the risk was not of axdusMn from tka Aa- 
soeiatioa’s gmupa, for they did net tbui 
exist. The risk must have been the nea* 
reoognition by the Assonatien of the 
marks then in use by the trade^-'W riAc 
which manifestly was not so mrgent as 
that created by the new rules. 

It was against this old risk, Morans 
contend, and not the new risk created in 
,1911, that the 4th and 7th clauses were 
aimed. 

The Plaintiffs see in this line of reason¬ 
ing nn attempt to construe a later by an 
earlier document; but this is hardly a 
complete statement of the position. It 
is rdlher an endeavour to place the Court 
in possession of the facts which, it may 
reasonably be said, were within the con* 
tcmplation of the {varties when the agree¬ 
ment of the 8th July was executed, and 
to shew that there were conditions apart 
from those created in 1911, to which in 
the minds of the contracting parties 
clauses 4 and 7 of that agreement could 
a{)tly be applied. This seems legitimate, 
and it becomes of considerable force when 
it appears that there is strong reason to 
believe that these new conditions could 
not have been known to the contracting 
l>arties orjiave been within their contem¬ 
plation. 

The circular of Ist July 1911 could not 
have reached Calcutta by the 8th in the 
ordinary course of mail, nor does it 
•clearly appear that it was otherwise com- 
.municated to the parties prior to that 
date. This is important in considering 
what were the circumstances, that is, the 
known circumstances, .at the time tfie 
agreement was made. 

Th^ phraseolog;^ of the two clauses too 
seems to us to aid the view that the risk 
oonfemplated and accepted did sol extend 
to ^ pxclusioii • from 'ttie Assodation 
fsoops. 1%o two danses evidenfly nfer 
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to the same topic, and they speak of the 
group of trade-marks which is recognised 
b} the Association, but while the 6 marks 
group may be said to have been r^-ogniscd 
at the date of the agreement, the Associa¬ 
tion groui>s were not recognised, but 
created and established. Mr. II. D. 
Lose, who‘has argued the whole case ad- 
mirahly on behalf of the Plaintiffs, ]x)ints 
to certain passages in Mr. Macleod’s evi¬ 
dence as supix)rting his contention that 
the Association has ceased to recognise the 
6 murks group, and at one ]ioint there 
should seem to be same verbal justifica¬ 
tion for the argument. But it seems to 
turn on the precise force Mr. ]\racleod 
placed on tin? word “ recognise," when 
under enticement of cross-examination he 
gave an affirmativi' answer to a question 
implying (hat recognifioii had ceased. 
The Association then had their own 
grou|>s, and it would probably Ix! coiTcct 
t<. say that they did not recognise any 
other grou]) as occupying the ]wsition it 
had in relation to them prior to the estah- 
lisliment of the Association group. But 
Mr. !\[ac]eod, we believe, is not so much 
a grammarian as a man of affairs, and 
jiassing from the abstract to the concrete, 
he declares that the C marks groTip can 
still be the subject of a contract under the 
prescribed London forms and further that 
contracts on the basis of the. 6 marks 
group enjoy the same facilities for arbitra¬ 
tion, etc., as^ arc enjoyed by contracts 
made under the official group. We attach 
more importance to the |X)sition thus dis¬ 
closed by Mr. Macleod than to the terms 
of his reply to tltp question put to him in 
cross-examination. , 

Mr. Bose, however, has suggested ttfat 
the advantage of a more favourable scale 
of allowances Ijias now been lost, and that 
the 3S marks are now no better than sub-* 
stitutes. That may be so where the con* 


tract is on the basis of th^ official group; 
h*t it had to be admitteo that there wa.s 
nothing tc# shew this was the case where 
the contract is on the basis of the 6 marks 
group, as it still may be if the parties so 
desire. 

J.t may be that the exclusion of the 3S 
marks from the Association groups has 
depreciated the value of those marks in* 
their own group, but as wc read the 
els. 4 jind 7, this easts no resjxinsibility 
on iforans to indemnify the. Plaintiffs. 

Morans' contention, therefore, is, we» 
think, well founded and we hold that 
neither clause refers to exclusion from the 
Assoeiation groups of marks, but only from 
the group of trade-marks recognised by 
the Association, as for example the G- 
marks groui>. But apart from the Asso¬ 
ciation groups, it is not alleged, and cer¬ 
tainly is not proved, that there has been 
any omission or demis.sion of the marks in 
suit, or any removal of them from the G- 
marks group; in fact there is every reason* 
to think that they still retain their ]>lace. 
So far wo havt' dealt exclusively with th-^ 
('-marks group: but what we liave said as 
to that, ap])lies equally to the other groups 
for the case and the arguments have.jnn- 
ceeded on the basis that what is true of 
the G marks group is, in the circumstances 
of this cast', true of all groups in question 
other than the Association’s groups. 

And so wo agree with the conclusion 
slfortly and clearly stated by Imam, J., as 
t(. (he Plaintiffs’ inability to recovci’ 
damages: and in this view it is unneces¬ 
sary to deal with Watson’s separate con¬ 
tention that section *240 of the Indian 
Contract Act protects him from any liabi¬ 
lity in connection with this claim .for 
damages. 

The result is that each of the several 
appeals, and also the cross-objections must 
be dismissed. 
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By congent we’make the order that each Defendant within twelve years from the 
party do bear and pay his own coats''of date of his purchase for declaration^of his 


the several appeals and the Iross-objee- 
tions. We say nothing about the ])aiicr- 
books. Costs may, if necessary, be 
taxed as between attorney and client. 

Mr. M. M. Chaltcrjer^ Attorney for the 
Api^llant. 

‘ Messrs. Leslie d Hinds and S. C. Mtikcr- 
jee, Attorneys for the Respondents. 

CIVIL APPELLATE JURISDICTION ] 

Appeals from Appellate Decrees 
Nos. 1801 AND 1900 OF 1911, 

Nos. 250G, 26C2 to 25S2 of 1911, 

Nos. 3391 TO 342G of 1911 

AND r 

No 665 OF 1912. 

M00KEU.JEE, d. iKalikanund Muker.jee 
Beachcroft, J. and ors., Uefendant.s 
1914, Appellants, 

Heard, 2 and r. 

• 3, February. Biphodas Pal Chof- 

Judgment, DRY, Plaintiff, 

12, February. Respondent. 

BeriQol Tenancy A cl ( Vfll ot 1885\ seen. 159 
161,167—Act ([X of 1908), Sch. I, 
Art. I2l — liey. Vlll of 1819, »ec. 11, cl. (71—Putiii 
taluk, t\le of, for arrears of rent—Suit by fair- 
chaser for recove'y 0 / possession of lands within 
taluk brought withm 12 years from dale of pur¬ 
chase—Limitation—Applicability of Art. 121 — 
Adverse possession firmr to creation of putni, effect 
of—Cause or act- 1 ,a— Adverse possession if arrested 
by creation ot subordinate tenure, when pro;r!e(^r 
out 0 possession - Doctrine of possession folloming 
title, application of, where Plaintiff h'ls to prove 
possession at a paillcular point 0 ! time—Ancient 
documents shoxetng exercise of right to proferty, 
consideratton of, as presumptive evidence of posses¬ 
sion—Sale under sec, 1S9, B. T, Act, statue of 
purchaser in—Encumbrance, me suing and annul- 
men^of 

The who was the purchaser of 

It putni taluk at a sale held in 1899 tn exe¬ 
cution of a rent decree under the Bengal 
Tenancy dot brought aiits against the 


title to the lands held by them within the 
[)nlni talnk and for recovery of possession 
thereof. There was ample evidence on 
the record that the adverse possession of 
the Defendants and their predecessors 
ci.inmenecd before the creation of the 
putni. 

Held —That the suits were barred by 
limitation and A ri. 121 of the 2nd Schedule 
nf the Limitation Act did not apply to 
(hem. 

That the Plaintiff not having established 
that the posscssion.of the Defendants com¬ 
menced after the creation of the putni or 
that the proprietor of the estate was in 
ivsscssion at the time when the putni was 
granted the interr.sts acquired by the 
Defendants could not be deemed to be an 
incumbrance within the meaning of Art. 
121 nor was it an encumbrance within the 
meaning of sec. 11, cl. (1) of Beg. VIII of 
1819. 

That the cause of action did not arise 
o'l the date on which the Plaintiff purchas¬ 
ed (he taluk at the sale held under the 
Bengal Tenancy Act. 

Thakthc adverse possession contemplat¬ 
ed in the decisions Naffer Chandra 
V RaJENDRA LaL (1), WoOMESlI 
Chandra Goopta v.. Ra.7 Nabain 
R ov (2), Khanto Moni Dassi v. 
Buoy Chandra (3) and Karim Khan 
V. Broja N.vi’h Das (4)* is possession 
which commences after the creation of the 
putni tenure. These cases are founded on 
the principle laid dojpn in sec. 11 of lieg. 
VIII of 1819 which is tfiat the purchaser 
of^ putni taluk at a sale held under Reg. 
VIILof 1S19 takes the taluk tn the state 

(1) I. L. B. 26 Cal. 167 (1897 . 

, . (2) I0.W. B I6(l«68). 

(8) T, L. R. 19 Cal. 187 (1892. 

(4) 1. L. R. 92 CaL 244 (1896). 



19 


VolT XIX.] THE CALCUTTA WEEKLY NOTES. 


Kalikanund Mukerjbe V. Biprodas Pal Cnountiy. 


in which it was initially created and the 
judicial decisions above referred to lay down' 
the Sctrine that the purchaser takes the 
property not free merely of all incum¬ 
brances that may have accrued upon the 
tenure by act of the defaulting proprietor, 
his representatives or assignees, but also 
free of the interest acquired by an adverse 
possessor who has been able to acquire 
such interest by the action of the default¬ 
ing proprietor. This doctrine is plainly 
limited in its application to cases where the 
adverse possession commenced after the 
Cl cation of the piitni. 

That in a case like the present in which 
the proprietor of the estate is out of posses¬ 
sion he cannot merely by the device of the 
cieation of a subordinate taluk arrest the 
effect of the adverse possession ichich has 
already commenced to run against him and 
such possession would be effective not only 
as against the subordinate tenure-holder 
but also as against the superior proprietor. 

That the Plaintiff before he could succeed 
must prove that the proprietor was in 
possession when the putni icas created. 

That the doctrine that possession follows 
title has no application to a case like the 
present. 

That as laid down by the Judicial Com¬ 
mittee in Runjeht Ram v. Goboudhan 


the Judicial Committee in Mohima Chan* 
d:^\ V. Mohksh Chandra (6). 

That th^ Plaintiff having made his pur¬ 
chase at a sale held in execution of a rent- 
decree under the Bengal Tenancy Act under 
sec. 150 of the Act he made his purchase 
with powers to annul the interests defined 
as encumbrance in sec. 161; encunw 
brance as used in that section includes fl, 
statutory title acquired by a trespasser by 
adverse possession of the land of the 
defaulting tenure provided such act of pos¬ 
session commenced after the tenure had 
been created. 

That even if he had succeeded in estab¬ 
lishing that such adverse possession com¬ 
menced after the creation of the putni 
taluk, »2je/ore he could succeed, he would 
have to prove that under sub-sec. (1) of sec. 
167 he had annulled the encumbrances by 
service of notice within one year from the 
date of the .sale or the date on which he 
first had notice of the encumbrance and in 
the present case the Plaintiff had failed 
herein. 

Hc'ld (as to th( contention that the grant 
of the putni tenure itself was evidence of 
possession)—That the principle that an¬ 
cient documents produced from proper 
custody and by which any right to pro¬ 
perty purports to have been exercised may 


Ram (5), the Court may in the dcci- rightly be treated as pre.vnmptire evidence 
sion of the question of limitation if '\f po.ssc.t.mn has no application to the 
there is conflicting evidence on both sides circumstances of the present case, 
presume that possession was with the party Thosi* wore a.pjw'als against the decrees 
whose title has been cstahli,shcd but it does of Mr. S. C. Mallik, District Judge of 
not follow that when the Plaintiff has to ZiUa Nadia, dated 2m\ Juno 1911, revers- 
(stablish possession at a particular point^ing the decrci-s of Babu Atul Chandra 
of time he is entitled to call upon the Court Ghosh, Munsif, Krishnagar, dated the 
to presume that betause hjs title has been ‘’‘Jnd December 1908. 


established possession must be presuriled 
to have been with the holder of the title 
at the specified perio^ of time. This con¬ 
tention is clearly opposed to the decision'of 

(5) ao w R. as (aa > ri878). 


The facts of the case will appear from 
the judgment. 

Mr. S. P. Sinha and Babu Jogendra 
(A) T., R.il6 I. A 28 ; •. < I. L R 18 Cal 
478 (1888). 
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Wath Mukerjee for the Appellants in Nos. 
3394 to 3425 of 1911 and No. G65 of 1912, 

Bahu Uarakumar Milter for ^^ppellants 
in Nos. 1804 and 1900 of 1911. 

Babn Sarat Chandra Khan for Ap])el- 
lants in No.s. 2506, 2532 to 2582 of 1911. 

Dr. Ranh Behary Ghosh and Babit 
,4 marendra Nath Bose for Ecs|X)ndent. 

. After Counsel for (In' Appellant read 
the judgment, the Court called upon tht.^ 
Vakil for the R(‘.s]xinden( to argue why the 
.suits would not ho barred if the Plaintiff- 
^Rc.sjx)ndent could not prf)ve that the 
zanrndar was in |X)ssession of the disputed 
lands before 1607. 

Babu Amnreudra Nath Bose for the 
Respondent.—The question formulated is 
n'ally not one of limitation but a question 
on the merits. 

Viewed as a (juestion of limitation 
my submission in the first ylace is that the 
question which w as a mixed (piestion of law 
and fact, not having been rai.sod in an;v of 
♦ho Courts below and not having been taken 
in the grounds of apjx'al in the High 
Court .should not be taken and tried for the 
fir.st time in the High‘Court. In the 
second {dace, the onus was on the Defend¬ 
ants to prove that their ])rcdcce3sors W(‘re m 
pes.session before J807 and that for more 
than 12 years, which iqxjn the findings of 
fact arrived at b\ the lower Apjadlate 
Court the Defenda,ntb have failed to prove. 

Thirdly .—The estate in this case was 
permanently settled in 1799 with tke 
yamindar. Assuming that thi' t)efendanl 
was in adverse jx^ssession of the disputed 
land, then that adverse |>o 8 se.ssion under 
the Regulations then in force became 
available against the zannndar in 1799, and 
would become i-ontp^te a.ftiir 12 years frorn 
thaf d^ate^pamely, several years after 1607, 
and th*tfrefore would be an encumbrance 
Ufxin the putni. 

(On the ne.xt date of heawng.) 


Dr. Rash Behary Ghose contended 
‘that there was evidence on the record 
to show that the putnidar was in possession 
of the entire lands of the mamas in suit and 
relied ujxni the putni kabuliydt, the thak 
map and some oral evidence in the case a.s 
also upon the principle thRt possession 
follows title. 

(On the next date of hearing.) 

The Courl laised the question that the 
plaint was defective in that the date of the 
cause of action was wrongly stated and that 
(he PlaintilT failed (o prove that the notice 
under sec. 167 of the Bengal Tenamw Act 
was filed within time. 

Babu A marendra hath Bose .—The 
jKjint tha( the plaint was defective, was 
never I alum in any of the Courts below, and 
in any cas'.- that cannot be a ground for 
the di.smis.sal of the suit. 

As I’l'gards (he nolici', the case of 
the Plaintiff was that such notice.s 
were servi'd within the time pres- 
crihed hy law and in some cases the 
Plaintiff' addiu-.ed evidence to prove service 
within that tinx* and in some cases the 
( ourt declined to take evidence tendered 
by the Plaintiff on that point, so that the 
suits cannot ho di.smissed without giving 
the Plitlntiff an op[K)i-tunity to adduce his 
evidence and in any case without examina¬ 
tion of the evidoiKv; adduced by the Plain¬ 
tiff on that point. 

The. Ji'JXiMKNT OK THE COURT was as 
folkivvs :— 

These 86 apj)eala arise out of as many 
suits for declaration of title to immoveable 
profK'rty and for r«covery of [wssession 
thereof. 'I’ho case for t^io Plaintiff-Respon- 
dept may be briefly stated. He alleges that 
in 174)9 an estate wai^created from which a 
putni tenure was carved out later 6 n, on 
/ 4 (vne, date not known ,*601 the putm-waa sold 
in 1807, and the purchasei* Bomesh Chan- 
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dra Mukerji on the 2Gth of June 1804 gave 
a kabitliyai to the zamindar Maharaja Tej 
ChSndra. In execution of a decree for 
arrears of rent obtained by the proprietor 
against the putnidars the tenure was sold 
under the provisions of the Bengal Tenancy 
Act on the 28th November 1890 and passed 
intb the,hands of the Plaintiff. 

The Plaintiff asserts that the Defendants 
ir. the various suits are in jxDssossion of, 
different parcels of land within the ambit 
ot the putni taluk purchased by him and 
that they have no right to continue in 
occupation. He accordingly prays that 
his title by purchase may be declared and 
that the Defendants may be ejected as 
trespassers. According to the riaiutiff 
the cause of action in each of these suits 
arose on the 28th November 1899, the date 
of the auction [)urchase, and no question 
of limitation could arise us the suits have 
been instituted within 12 years from tht' 
date of such |)urchasc. 

The Defendants resist the claim on the 
ground amongst others that they hold 
under rent-free grants and that in any 
event the claim of the Plaintiff is ban'cd 
by limitation. Their case in substance is 
that they have bc^ui in posse.ssion of these 
lands from the time of their pr('decessors 
and that their possession can be traced 
back to at least 1790, long before the 
creation of the putni as also the formation 
of the pennanently settled estate out of 
which the putni was carved. The District, 
Judge, has'found in favour of the Plaintiff 
that the D(!fendants have failed to estab¬ 
lish their rent-free tenure and that the * 
suits are not baiyed hy limitation inas¬ 
much as they have been commenced with¬ 
in 12 years of^ the date when the sale 
becanie final and tx)nclusive within the 
meaning of Art. 121 of the Hecond Schedule 
to the Indian Limitation Act. On behalf 
of the Defendant^-Apfiellants the decision 


of the District Judge has been assailed Mn 
the merits and the view taken by him 
'upon the question of limitation has been 
attackeft as obviously unsound. It is not 
necessary for our present puqxises to 
examine the merits of the cases, because 
we hay<? arrived at the conclusion that 
'the suits are barred by limitation. The 
District Judge has held that Art. 121 
(if th(' 2nd Schedule of the Indian Lilni- 
latioii Act is applicable to the cases. 
That article provides that suits to avoid 
incumbrances in a putni taluk sold for 
arrears of rent must be commenced with¬ 
in 12 years from the date when the sale 
becomes final and conchisive. We shall 
for th(,‘ ))ur|)oses of the present argu¬ 
ment and for that j)ur|K)se alone assume 
tl.at Art. 121 a[)plies to a case in which 
a suit has been instituted by a purchaser 
of a puhii taluk at a sale held under the 
provisions of the Bengal Tenancy Act. 
The (jiw'stion on this assumption arist's, 
whether tlu' suits before us are suits to 
avoid incumbrance in a putni taluk. The 
District Judge has hold on the authority 
of the decision in Naffer Chandra v. 
Ilajendra Lai (D, that Art. 121 is appli- 
ct;bl('. That decision formulates the pro- 
|K)sition that the intere.st acquired by an 
adverse (K)ssessor of land included in a 
putni ialuk is an incumbrance within the 
meaning of Art. 121 of the 2nd Sche¬ 
dule of the Tjimitation Act. This view 
i.s in atvord with the |)rinciplc recog¬ 
nized in the cases of IPoowcsk Chandra 
Goopla V. liaj Karain Roy (2), Khanto 
Moni Pas.<ti v. Bijoij Chandra (B)and Karim 
hlian V. liroja Nath l>as {I). It is very 
material to observe however that the 
adverse {wssession contemplated in 
these cases is posse.ssion whiolj com- 

tl I. L. R.26ral 167(1897). 

i ) 10 W. R. 1ft (186SI. 

(3) I. L. R. 19 0*1. 187 (189.'. 

(4) % L. R. 22 Cat. 844 (1898). 
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mo’nced after the creation of the putni 
tenure. These cases are founded on the 
principle laid down in sec. 11 of Re^, VITT 
of 1819. The first clause of that section 
declares that anv taluk or saleable tenure 
that may be dis|)Osed of at a public sale 
under the rule.s of the Regulation for arrears 
cf rent due on account of it, is sold free 
of all encumbrances that nuiv have accrued 
upon it by act of the defaulting jiroprietor, 
his representatives or assignees, unh'ss the 
right of making such encumbrances shall 
have been expre.ssly vested in the holdcu’ 
b}* a stipulation to that effect, in the 
written engagements under which the sai<l 
taluk may havi' been held. Xo transfer 
by sale, gift or otherwise, no mortgage 
or other limiti'd assignment is jx'nniyed 
to bar the indefeasible right of tlie zamin- 
dar to hold the tenure of hi.s creation 
answerable in the state in which he 
created it for the rent which is in fjict his 
.rcserv’c pro|)erty in th(' tenure except the 
transfer or assignment should have been 
made with a condition to that effect under 
express authority olitaimal from such 
zaniindar. • 

The principle consecpientiy is that the 
purchaser of a putni taluk at a sale held 
under Reg. VIII of 1819 takes the taluk in 
the state in which it was initially creat¬ 
ed, and the judicial decisions to which we 
have already refiured lav down the 
doctrine that (he [mrcliaser takes the 
jiroperty not fra merely of all incum¬ 
brances that may have accrued uixm the 
tenure by .ict of the defaulting proprietor, 
hit' repre.sentative.s (tr assignees bid also 
free of the intcre-t aetpiired by an adverse 
possessor who has bi'cn able to acquire 
^uch interest by tlie action of the default¬ 
ing proprietors. This doedrine is plainly 
limited in ita application 1<; cases w'here the 
adverse p^ession comineuced after the 
creation of the putni, ^ 


In a case in which the proprietor of the 
estate is out of possession he cannot 
merely by tlie device of the creation of a 
.subordinate taluk arrest the effect of the 
atlvi'i'se possession which has already com¬ 
menced to run against him and such pos- 
s( ssion would be effective not only as 
against the subordinate tenure-holder, but 
also as against (he su|xirior proprietor. 
Consequently, if the Plaintiff relies upon 
Art. 1'21 of the 2nd Seludule of the Indian 
Limitation Act, ho has to establish that 
the encumbrance wdiich he seeks to 
annul is due to adverse possession which 
commenced after the creation of the 
putni. The District Judge has not found 
that in the cases before us the adverse 
possession of the Defendants and their pre¬ 
decessors commenced after the creation of 
the putni. On the other hand there is 
anqile evidence that tin adverse |X)ssession 
of the Defendants and their predecessors 
commenced before the creation of the 
putni. There are traces on the record to 
show that (hero had been assertions of 
hostile title before the putni itself was 
created. On behalf of the Plaintiff-Res- 
pimdent, Jiowevor it has been suggested 
that there is some evidence of ancient pos- 
.se.s.sion of the disputed land by the pro¬ 
prietor of the estate. But before we deal 
with the evidence to which allusion has 
been made in the course of argument it 
may Ih; pointed out that the Plaintiff, 

, before he can succeed, must prove that 
the proprietor was in posscssioif when the 
putni was created. In order to establish 
• that the proprietor was in possession at 
that 1im(\ it ha.s beei^ argued that we 
should ori'siime that possession follows 
title. In our opinkm that doctrine has no 
applicatym to a case of this description. 
No doubt, it was pointed out by their 
l.ord'^hips (jf the Judicial Committee in 
the case of Runjeet Ram v, Gohot- 
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dhan Earn (5) that in the decision 
of ^the question of limitation, if there 
IS conflicting evidence on both sides, the 
Court may presume that possession was 
with the party whose title has been estab¬ 
lished. But it does not follow that when 
the Pliiintiff has to establish jxissession at 
a particular point of time he is entitled to 
call upon the Court to presume that 
because his title has been established, ]X)s- 
session must be presumed to have been 
with the holder of the title at that specific 
IXiriod of time. This contention indeed 
IS clearly opposed to the decision of the 
Judicial Committee in the case of Mohima 
Chajidra v. Mohesh Chandra (G) whore 
their Lordships pointed out that it is not 
enough-for the Plaintiff in an action in 
ejectment to estal lish his title or his jw.sses- 
sion at some remote time; but that it is 
essential for him to prove that he was in 
possession within 12 years antecedent to 
the suit. To the same effect are the deci¬ 
sions in Piidma Coomari Dcbi v. Court oj 
Wards (7), Jafar Husain v. Mashqti Ali (8\ 
Hnnnnta Kumari v. Jagadindra Nath (9). 
We have next been asked to hold that the 
grant of the pui)ii tenure itself is evidence 
of {xissession; and in support of this argu¬ 
ment we have been asked to ecuisider the 
terms of the putni kabuUyat. Our attention 
has also been invited to the cases of Attor¬ 
ney-General V. Emerson (10), Malcomson 
v. O'Dea (11), Briston v. Cormuon (12) 
and Blandy Jenkins v. Dnuraren (13) to , 
show that* ancient documents produced 
from proix?r custody and by wdiich any 

(6) 20 W. kl as (20) 'l.'-73). 

(6) L. K. IS r. A. 23 : H c i. L. K. 16 ('al- 
473 (tSSV. 

C) L. R. 8 > A. 229 (J‘>81). 

(8i I. L. H. ll All. 103 (’892}. « 

i9. lOC. W. N. 630.I006). ’ 

(10) ISflIJ App. I HO. 640, H58. 
i I) '0 H. I . O* 6B3 (1863)., 

'(12) 8 App. ('m. 641 at p. 66*6 (1878). ’ ‘ 

(13) (.1898] 2 Cl*. 121. 
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right to iiroperty purports to have been 
• exercised are admissible even in favour of 
the grantor or his successors, in proof of 
ixjssession. This doctrine is justified on 
the principle that documents of this 
character may rightly be treated as pre- 
.sumptive evidence of iiossession, because 
ancient |Mjssession is incapable of direct 
))ioof by witnesses and such docurneiits 
are themselves acts of ownership, real 
transactions between man and man, in¬ 
telligible ujKin the footing of title or at 
least of a bond fide belief in title, since in 
the ordinary' course of things men do not 
execute such documents without acting 
upon them. This principle plainly has 
no application to the circumstances of the 
present cases. An examination of the 
jiutni kabuhyat docs not show that there 
i^ any assertion that the grantor of the 
putni at the time was in (xjssession of 
every pan'el of land comprised within the 
Ixnmdarics of the putni, nor is there any 
allegation in the document that the graivtee 
of the taluk obtained actual possession of 
every piece of land witliin the tenure 
granted to hiiu. 

It ha.s finally be-m argued that the thak 
niaj) of is evidence of possession, 

and that witiu'sses have been called to 
speak to |xjs.session of two villages by a 
lessee from the putnidar. The evidence 
however is of the vaguest description and 
doe.s not show that the putnidar who was 
the owner of i lie estate was in actual j)osses- 
sion of anv jiarticular parcel of land now in 
dispute. Tn the.se. circumstances we are 
of o])inion that the Plaintiff ha.s not estab¬ 
lished that the [wssessiou of the Defendants 
commenced after the creation of the putni 
or that the proprietor of the estate wa^f 
in jxvssi'ssion at the time when the putni 
was ^granted. Consequimrly the interest 
acquired by tho Defendants cannot be 
deemed to he an incumbrance within the. 
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meaning of Art. 121 nor it is an encum¬ 
brance within the meaning of the first f 
clause of see. 11 of Keg. VTIl 1819. 
In this view tlu' <lecTO('s made by the Dis¬ 
trict Judge cannot be su|)|Xjrted. 

It is clear however that the case as made 
in the plaint is based on an entirely erro¬ 
neous assumption. The Plaintiff has 
copao into Court on the allegation that his 
cause of action arose on the 20th Novem¬ 
ber 1899 when he purchased tin* j)rojx?rty 
at a sale held undm- the provisions of the 
Bengal Tenancy Act. This statement 
v.as material for the pur|X)8Cs of the case, 
because under .S('c. oO, cl. (Vi), of the Civil 
Procedure Code of 1*^82, it was incumbent 
on the Plaintiff to i-mbody in his plaint a 
plain and concise statement of thctcir- 
cuinstances constituting the cause of ac¬ 
tion and where and when it arose. It was 
further his duty, if the <'anse of action aros(‘ 
beyond the period ordinarily allowed by 
‘any law for instituting the suit, to show- 
in his plaint the ground n|X)n which e.xemp- 
tion from such law was claimed. In the 
ea.ses before us the Defendants have been 
un(|ueslionably in jtossession for more than 
12 yt'ars antecident to the suit. The 
Plaintiff thenJore had to make out an 
aflirmative case to take liis suit out of the 
statute of limitation, and he based his case 
ori the grou.nd that tlu' cause of action 
arose on the 28th Nrv('ml)er |899 on Ihi- 
assumption that Art. 121 of the Second 
Schedule of tlx; Indian Limitation . vct was ■ 
apf dicable. 

But it cannot be disputed that the 
cause of axdion <lid not ari.se on the 28th 
November 1899. The Plaijjtiff made his 
purchase at a sale held in execution of a 
tent decree under the Bengal Tenancy 
Act. Dnder ■see. on of Bengal Tenancy 
Act, he 'Me his purchase w’ith (ow^cr to 
annul the interests defined as incum- 
.brances in sec. 161. Clause <a) of that 


VirOUDBY. 

section lays down that the term encum- 
l)rance used with reference to a tenancy 
u'.eans any lien, sub-tenancy, easemenf or 
t»ther right or interest created by the tenant 
(>n his tenure or holding or in limitation of 
his own inlere.st therein, and not being 
a proteeted interest as defined in sec. 160. 
\\'ith n-iVnuiee <o the use of the term en¬ 
cumbrance in this section, it was held 
in the cases of Gocool Biujdi v. Debendra 
yolli Sen (U) and ArsaduUa v. Mansub- 
(ih (l-'j) that encumbrance includes a 
slaintorv title acquired by a trespasser by 
iidvcr.'-e ixjssession of the land of the de- 
biulting tenure, provided such act of ix)ases- 
sion commenced after the tenure had be<m 
created. It wa.^ further lu'ld that such 
i ncnnihrance cannot l)e annulled in any 
manner other than that provided in sec. 
1(17 of (he Bengal Tenancy Act. C’onsc- 
(|i'(‘ntly u|)on the facts of the case it is 
<-leai- that before the IMaintiff can succeed 
lie must establish that the interest acquired 
by the Defendants lyv adverse ]X)SSCSsion 
constitute an encumbrance within the 
meaning of sec. Kll of the Bengal Ten¬ 
ancy .\et mid are capable of annulment 
in the manner provid»'d in .sec. 1G7. The 
diflieiilty of the Plaintiff, if this view of 
the math'l be adopted, is that he has not 
e^tablisbed lliat the adviTsc |X)sscs8ion of 
(he Deb'iidants and their |>rcdcce8sors 
eoiu'nenoed after the creation of the putni 
Idliik. But even if he had succeeded in 
('staldishing that such adverse, )X)ssession 
cr?nmenced after the creation of the 
liHtni hivh, before he could succeed, he 
would have to prove that under sub-sec. 
(1) of sec. 107, he had annulled the en- 
cumhraiues hv service < ! niotice within 
one ytar from the date of the sale or the 
date an w Inch he first had notice of the en¬ 
cumbrances. In the plaint it was stated 

• •(><» 14C.L. / U0(I9IH. 

(lA) 16 C Ti. 3 . 68S (1919). 
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that notices had been served as contem-. 
pJate(\»by sub-sec. (1) of sec. 167 on the 
5th October 1907. But the Plaintiff 
asserted that such service of notice was 
unnecessary and the Courts below did 
not investigate whether the notices were 
actually served ; and if served, whether 
they were shrved w ithin one year from the 
(hile on which the Plaintiff first had notice 
of the encumbrances. It is not disputed 
that the notices, which arc alleged to 
have been s('rved on tlu' 5th fif October 
1907, wore not served, if served at all, 
within one year from the date of the sale, 
which took ]>Iace as already stated on the 
28th Noveiniier 1899. Tf thiTefore the in¬ 
terest of the Defendants constituted an en¬ 
cumbrance the Plaintiff would havcj to es¬ 
tablish that he had notice of the encum¬ 
brance within one year prior to the 5th 
October 1907. The (’oiirts below liave 
not found that the Plaintiff had first 
rioticj of the interest of th«' l)efendants 
within one yc’ar ju-ior to tite 5th Oeloher 
1907. On the other hand it is ('xtreniely 
improhahle, to say tlu' least, that when so 
many |)crsons in so many suits were in 
open and ])eaceahle occupation of so many 
parcels of land that th*-* Plaintiff should 
not have discovered till after 5th of October 
1906, that is, nearly seven years after he 
had purchased the jmUii at the execution 
sale, that the Defendants claimed to hold 
under an adverse title. The slightest 
enquiry, such ^is a }>rndent owner would 
in ordinary courw* have made, would have , 
disclosed that the occupants of the land 
claimed to hold them without payment of 
rent to the proprietor or his representa¬ 
tives, Consequently *f the p^pvisions of the 
Bengal Tenancy Act are applied, as thSy 
must be applied, the ixisition of the Plaint¬ 
iff becomes even morq difficult than it is, 
if reliance is placed only uix)h Art. 121 oT 
the Second Schedule to Indian Limitation 


Act on the groundless assumption that the 
sale took place under the provisions of the 
l^utni Pteffulation. Wo may add that the 
restriction mentioned in sec. 195 (c) of the 
Bengal Tenancy Act does not touch the 
question of the applicability of sec. 167 to 
thft lands in suit. 

The result is that these appeals must 
!)j‘ allowed, I he* deenic of the District Judge 
set aside and the suits dismissed with 
costs in all the Courts. 

Appeal allowed. 


[CIVIL bevisional jurisdiction.] 

Rule No. 1206 of 1913, 

Chauu Ouandra Ghosh, 
Mookeiwee, J. Petitioner, 

Beachcuoft, J. V. 


1914, Chandi Charan Ray 

13, January. CnowmHiJRT, Opposite 

Party. 

Civil froceifure Code [Act V of 1908), Or. 21 1 
r, 90 — Applic'ition to get agide gtlc digmitned for 
default — Apph'cation for re.gforatkm, dtgnvggal of — 
Appeal — 8ec. 1 'fl—Or. J,S, r 1 [e)—Suficieiit cause 
for resloiai on. 


An opplicahou to set aside a sale under 
/’. 90 of Or. dl of the Civil Procedure Code 
having been dismissed for default, the ap- 
jdieant applied for restopaiion of the case, 
but this application was refused: 

Held —That no appeal lay against the 
order refusing to restore the case. 

Cl. (e) to r. I of Or. 43 of the Code did 
nol apply to this order. 


Sec. 141 of the Code udiich replices sec. 
647, of Act of has not effected 
rny alteraUon in the law. 


On the date fixed for hearing of Appel¬ 
lant's application to set aside a sale, the 
Appellant crtnic to Court and fiM- 
\ing the Judge engaged m the trial of 
^another suit, left the Court and went on 
'uin'othcr business leaving no instructions to 
mis pleader. Returning later, he found that 
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had been dismissed for non-prosecution, as 


kis case had been called on in the mean¬ 
while and dismwsrd for non-prosecution. 

Held— That th^re were no grounds for 
restoring the case. 

MaNILAL DhUNJI V. GtlLAM Hosain (9) 
and Ismail Ibrahtm v. Jan Mahmed >10), 
relied on. 

a SoMAYYA V. Subbama (11) and Lalta 
Prasad v. Ram Karan (12), not followed. 

This was a Rule granted on the 22nd 
August 1913, against an order of H. P. 
Duval, Esq., District Judge of Zilla 24- 
Parganas, dated the 30tli dune 1913, con¬ 
firming an order of Babu Puma Chandra 
Boso, Munsif, Alipur, dated the 29th 
April 1913. 

The facts of the case will sufficiently :i)>- 
pear from the judgment. 

Babti Satish Chandra Mul:er](‘e for the 
Petitioner. 

Babu Biraj Mohan Majumdar for the 
Opposite Party. 

TriR Jriu .viF.NT or thk Coirt ua^ 
follows : - 

We ar(‘ invited in this Rule eithei- to 
'-et aside an order by which the Court of 
first instance refused to n'store an apjtli- 
eation for reversal of an execution sale or 
to direct the lower Apixdlate Court to 
entertain an appeal against that order. 
The Petitioner had applied to the Court 
of first instance under r. 90 of Or. 21 of 
the Code of Civil Procedure of 1908 for 
reversal of an execution sale. The case 
had been set down for disfwsal on the 23rd 
.November 1912. On that day. he was pre- 
.sent in tJourt and found the dudge engaged 
in the trial of another suit. He left 
the Court and went on another business. 
He returned after an hour and found that 
hw-^se had been meanwhile called on and 

^ (ft) 1. L. R. 13 fiom. la (UsSS . • 

(10) 10 Bom. L. R. 604 (IftOS). 

(11) T L. R. 26 Mad. 699 (DOS). 

(12) 1 L. R. 84 All. 426 ;lftl2;. 


his pleader had informed the Court that he 
had received no instructions. He therefore 
applic'd to have this order of dismissal set 
aside. The Court held on the 29th April 
1913 thal no sufficient cause for non-ap- 
IM'arance within the meaning of r. 9 of 
Or. 9 of the (Jode had been established and 
rcfu.sed to restore the application. The 
Petitioner then appeah'd to the District 
d edge. When (he ap[)eal was taken up for 
dispsal, a ])reliuiinary objection was taken 
that the iip|)eal was ineoniy)etent. The 
District dudge gave, cfb'ct to I his conten¬ 
tion and rejected the a.pp(.'al. We are 
UfW invited either to s(‘t aside the order 
of the Court of first instance or to direct 
th(' lower Appellale Court, to entertain 
the appeal. 

Th(' first (pie.stion for consideration 
IS whether the appeal prefened to the Dis- 
lii<-( -Iiidgi' was eoni)K“tent. It has been 
aigiicd that the nrd<’r of (lis.missal was 
iiiade under r. 8 of Or. 0 of the Code, 

I hat the application foi restoration was 
i!ia.(le under r. 9 of (Jr. 9 anti (hat const'- 
(jiiently iind.M' Or. 1.3, r. 1, cl. (c) an ap¬ 
peal lav It) tile District Judge. In our 
opinion there is no foundation for the 
contention. ('1. (c) of r. 1 of Or. 43 
provides that an apix*al shall lie from an 
Older under r. 9 of Or. 9 rejecting an appli¬ 
cation (in a case open to appeal) for an 
tirder to set aside the disnii.ssal of a suit. 
Here the IVlitioner tlid not prefer an ap¬ 
peal against an order refusing to set aside 
the dismissal of a suit. What had been 
(lisriiis.st'd was his application under r. 90 
of (Jr. 21 for r.'versa! of a sale. The 
li’iiguagi.' of d, (e) of i. 1 of Or. 43 is iden- 
tff-aj with that of cl. 8 of sec. 588 of the 
( ode of 1882. Cnder that Code, it had 
bei'n held by this .Court in the cases of 
Siijuuddin v. Reazuddin (1) and 

1’. I. L. U. 27 c>il. 414 ( 1890 . 
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Bahadur v. Mohadeo Pershad (2) that no 
appeal lay against an order rejecting an. 
application under sec. 102 for revival of an 
application under sec. 311 which had been 
dismissed for non-appearance of the judg¬ 
ment-debtor. The same view had been 
previously taken in the cases of Ningappa 
v. Gangawa (3) and Baja v. Srinivasa (4) 
and has subse(juently been adopted by the 
Allahabad High C'ourt in the case of 
Ghasiti Bibi v. Abdul Samad (5). We are 
of opinion that the m^w Code has not, in 
this resfject, effected any alteration in the 
law. It has been argued, however, in 
supix)rtof the contrary view that a substan¬ 
tial alteration h:i,s been (;ff(‘ct(‘d in sec. 647 
o!' the Code of 1882, which has been re- 
|.laced by sec. 141 of the Code of 1908. 
'I’liere is cli-arly no foundation for this con- 
((iition. Sec. (547 provided that the pro- 
(•(dure thei'cin prescribed should be follow¬ 
ed, as far as it o<iul(l be inado a]>|dicable, in 
all [n’oceedings in any Court of civil juris¬ 
diction other than suits and ap|H_;als. To 
this .section was added an explanation in 
1892, to the effect that the section does 
not apply to applications for execution of 
decrees, which are pnx'oedings in suits. 
Tn sec. 141 of the (.'ode of 1908, sec. 647 is 
reproduced in the following form :—“ The 
procedure provided in this Code in regard 
to suits shall be followed as far as it can 
b<- made applicable in all proceerlings in 
any Court of civil jurisdiction. The two 
alteration.s effected are, first, that the 
words " otheii than suits and apjxials " an' 
omitted, secondly, tho explanation is 
omitted. This, however, has not effected 
any alteration in the law as is clear from 
the history of tho legislation on the subject, 
8s indicated by the decisipns in the cases 

(2) I. L. R. 81 Cal. 207 (1908?. 

(8 I. L. R. 10 Bom. 488 (lt>85). 

(4) I. L. R. 11 UVd. 819 (1888). 

(6) L L. R. 39 All. 698 (1907). 


of Thakur Prashad v. Fakirulla (6), Asivir 
Mondal v. Baj Mohan (7) and Hon Charan 
V* Manmatha Nath (8). In our opinion, 
it is clear^that the appeal preferred to the 
District Judge was not competent and was 
rightly rejected. 

We have next (o deal with the conten- 
ti(*n lhat the order of the Court of first 
instance was erroneous on the merits and 
sjioukl be set aside by this Court in the 
exercise of its revisional jurisdiction. The 
Court of first instance accepted the prin¬ 
ciple laid down in (he case of Manihl 
I'hnuji V. (iuhnii Uosain >'9), which was 
subsequently followed in the caae of Ismail 
Ihrahiii) v. -Ian Mafnncd (10). In this case 
it was laid down that where a [)arty has 
not been taken unawares and where he was 
under 11(1 conqtulsion to leave the Court, 
nor could assign an\ weighty cau.se for his 
absence, be tixik the lisk of the case being 
called on in his ab.sencc and could not be 
.said to hav(' established sufficient cause for 
his absence within the nu'aning of the 
Code. Kelianc(', how’e.ver, has been placed 
u|Kni the cases of Somnyyn v. Subbama 
(ID and Lalta Prasad v. Bam Karan (12), 
in which an atb'inpt was made to draw a 
distinction betw een " sufficient cause ” and 
■■ valid n‘a.son " tor non-apiiearancc. Wo 
are not iiupre.ssc'd by the di.stinction sug¬ 
gested. Tn any event, mxin tlw facts of 
the ca.se bi'fore us, it is ma.nife.st that the 
IVtitioiK'r i.s not entitled to any considera¬ 
tion from the Court. He was present in 
( oiirt. He left the Court of bis own 
accord to attend to other business, and he 
assumed that his own case would not be 

,6i (. R n I. A. 44 : s. c 1. L. R. I7 All 
<08 ( 1894 ). 

|7) 13 C. L. J. 6.82(1910'. 

(8| I. L. R. 41 CaI. 1 11913). 

(9) J. L. R. 13 Bom. I'i (18881. 

(10) 10 Bom. L. R. 904 (1908). 

(11' I. L. R. 2« M»<t. 699 {190.8). 

(12 I.L.tR. 84 All. 426(1912). 
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tp.ken up (luring his absence. He did not 
even take the precaution to instruct his 
ph'ader. The result was that when the 
case wa.s called on during his alWiice. the 
ph.’ader intuiiated to the Court that he liad 
no instruction to prrjcei^d with tho matter. 
A party who deliberately chooses to act in 
tliis way must take the consequence of his 
own condiiel. 

' The result is that the Uule is discharged 
with costs. W’e as.sess the hearing fee at 
Jire.' gold jiiohurs. 

Rule discharged. 


[CUMiNAL APPELLATE JUETSDICTION ] 

API'S. Nos. 439 AND 410 of 1914. 

Jenkins, C. .T. J ||an..an E.vy 
N. R. Ch.\tti:h.iea, J. 

’ V V. 


King-Emi'eHior. 


1911, 

1, \ugast. 

Indian Pen I Coin {Act XLV of secs IH, 

SOS—Abetment -Sec. 114 il apphes whesi "bettor 
present — IJIII 1 / o! prosecut'on to cull all available 
ei/e-icitncsses—Purpose of rnminol tr <il—Duty of 
Public / 'ronpcf^for. 


‘ One li was rharijcd with having coni 
niittcd niurder oj ‘one H by being iirc.srn' 
and abetting one M in sirihuig and there¬ 
by killing him. The allegation ira.'i that 
1! gave oiders to M to strike B who was 
thcieupon hit on the head with a lallii. 
], was eoitiiefed under see. .'102, read with 
see. Ill, I. /'. ('. In (he eourse of the 
tiial^ t eo persons who were admittedly eyi - 
I-'//ncssc.s to the oeeiirrenee were not called 
as wihi'ss‘s by the pruseention either in 
the ('or,I iitting Magistrate's or the Ses¬ 
sions Court. 


not to support, at all costs, a theory, but to 
.investigate the offence and to determine 
the guilt or innocence of the accused and 
the duty of a Public Prosecutor is to re¬ 
present not the Police but the Crown and 
this duty should be discharged by him 
fairly and fearle,ssly and with a full sense 
of the responsibility that attaches to his 
position. The guilt or innocence of the 
accused is to be determined by the tribunals 
appointed by law and not according to the 
tastes of any one else. 

That it was undoubtedly the duty of the 
Public Prosecutor in a capital ease to have 
placed before the Trial Court the testimony 
of all available eye-witnesses. 

Rnc. V. 11 OLDEN {2) referred to. 

Mistake in the report In re HiirNNO 
K\/i (1) pointed out. 

This w'as an a]J|K’al prefero'd on the 5th 
.June 1911 against the convietion under 
sec. .302/111 and .sentence of transporta¬ 
tion for life pa.ssod by C. Tindall, Esq., 
Session;; .fudge of Tlanknra, on the ‘28th 
May 1911. 

'I’he facts of the case material to tlih 
r.'|»i*t will apj>ear from the. judgment. 

Mr. Norton and Mr. Bagram and Babus 
Manmotha Nath Mukherjee, Probodh 
Chandra Chatterjee and Mritunjoy Chat- 
hrjec for the aamsed in No. 439. 

Mr. Bagram and Babus Probodh Chan¬ 
dra Chatterjee and Mritunjoy Chatterjee 
lor I he accused in No. 440. 

'ilr. Ifonoyh and Babu Monindra Nath 
Banerjee for the Crown in both appeals. 


Held - That the (onnetion of R for mw- 
der under see. 302 114, 1. P. could not 
stand for the simple reason that the only 
abetment charged ncces.snrily required the 
presence of R while to come'- within sec. 

abetment must be complete apart 
fron^.hc presence of the abettor. 

That the purpose of a criminal trial is 


The .lEDGMENT OF THE COFRT Was as 
follow's :— 

.Ienkins, C. j.—R am Ranjan Ray, a 
Tian indar in the Bankura Histrict, Umesh 
t'liandra Mookerjee, one of his gomastas, 
and Madhub Mistri, his Up-country peon, 
(U I. TaR 8 Cal 121 at P 124 (1881). 

(2» a 0, & P. 006, 600 (1888), 
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have been charged with offences which re- 
snlted in the death of Dhan Kristo Laik 
and his nephew Bunwari Laik, tenants of 
Ram Ranjan. The charges against Ram 
Ranjan were that he on or about the 18th 
of March 1914 at Dcjuri committed murder 
of l)han Kristo Laik by striking him with 
a lathi and thereby killing him, and also 
that h('* committed murder of Bunwari 
Tjaik by being j>resent and abetting 
INfadhub Mistri in striking and thereby 
killing him. Umesh Chandra Mookerjee 
was also charged with the murder of Bun- 
wari by being prescmt and abetting 
Madhid). The charge against Madhub 
Mistri was that he murdered Bunwari, and 
that he caused simple hurt to ITari T>aik. 

rmesh has been acquitted. Ram Ran¬ 
jan has been acquitted of the murder of 
Dhan Kristo, but convicted of the mm'der 
of Bunwari bv being jm'sent and abetting 
Madhub Mistri, and IMadhub Mistri has 
been <'onvicted of both the offences with 
which he was charged. 

The sentence in each case has been 
transportation for life. Ram Ranjan and 
-Madhub have appealed but no appeal has 
boon preferred by the direction of the 
Local (tovernment. 

We therefore have to assume jthat Ram 
Ranjan was not guilty of the murder of 
Dhan Kristo or of any offence against him 
of a lesser degree. 

T will hei'e state the broad features of 
the case for the prosecution, largely 
borrowing Sor that pur}X)se from the first 
information as contained in Ex. I. 

Ram Ranjan on the 6th of March came 
to his village of Dejuri and put up at the 
Durga Mela. ‘He ’was anxious to secure 
his tenants’ asst^it to aji enhancement of 
their rente, and sent for some of'them 
with a view to discussing the matter. 
The zamindar’s demandis were resisted, 
and ultimately on the 6tb of March lie 
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summoned Bunwari through Madhub 
i\Iistri to whom I will in future refer as 
the nagdi. 

BunWari was taken to the Durga Mela 
and detained there. What followed is 
thus described in the first information. 
As he (that is, Ram Ranjan) was having 
•him (that is, Bunwari) assaulted by the 
aforesaid nagdi for his not agreeing to pay 
rent at an enhanced rate, Dhan Kristo 
Laik went to Ram Ranjan Baboo and said 

yesterday you brought away a he-goat 
and have kept it tied, and to-day why are 
you having my nephew assaulted by the 
nagd\T' On this Ram Ranjan Baboo and 
I'mesh Mookerjee gave orders to the Up- 
country nagdi saying tmr .salako, where¬ 
upon mgdi wounded Bunwari Laik by 
kicifing liim first and then striking him 
uitli a lathi on (he head. Ram Ranjsui 
J)ahoo has caused grievous hurt to my 
uncle Dhan Kri.sto Laik by striking him 
on the head with the lathi which was in 
his hand. The wounds on Bunw'ari Laik 
and Dlian Kristo Laik are serious. There 
IS no ho|)e of their lives.” 

Besides (hc.A])|H‘llan(s and Dhan Kristo 
and Bunwari, (here were in the Durga 
Mela at this time Umesh Chandra Mooker¬ 
jee, Losto Chatterjeo and Ramanath Roy, 
all gninastas of the zamindar. 

Even on the case for the prosecution the 
conviction of Ram Ranjan for murder 
uudei- sec. ‘dO'l of the Indian PenaJ Code, 
read with sec. 114, cannot stand for the 
simple reason that the only abetment 
cliarged necessarily required the presence 
,tif Ram Ranjan. while to come within sec. 
114 the abetment must be complete apart 
from the presence of the abettor. This 
was recognised by Mr. Donogh who has, 
appeared On behalf of the Crown amd he 
conceded that all he oould ask for was a 
conviction of abetment of murder undMr 
sec. 109. 
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We miisl) therefore see whether the evi¬ 
dence would justify a conviction of Ram 
Ranjan under that section. 

At the outset we are confronted*' with a 
serious dilhculty by reason of the way in 
which this ctise was conducted before the 
Sessions Court. Gosto Chatterjee and 
Ramanath Roy Avere admittedly eye-wit¬ 
nesses of the occurrence and yet the Public 
Prosecutor did not call them as witnesses, 
notwithstanding repeated requests by 
Mr. Norton. 

The Public Prosecutor cannot shelter 
himself behind the suggestion that he 
was able to form an opinion from evidence 
previously given that these men would not 
b(. truthful witnesses; for they were not 
even examined before the Committing 
Magistrate. 

Mr. Donogh contended that the pro¬ 
secution even in a case of murder was only 
bound to call witnesses “ in their favour,’’ 
and for this he relied on a remark attribul - 
ed to Sir Arthur Wilson in the report of 
In re Dhunno Kazi (1). But this remark 
appeared to me so op|K)8ed to the estab¬ 
lished rule and also to the whole trend of 
the judgment that I examined the original 
record and there found that the words 
used by the learned .Judge was not 
‘ ‘ favour ’ ’ but ‘ ‘ }>ower ’ ’ and this is how 
the judgment is reported in 10 C. L. R. 
151. Obviously therefore Sir Arthur Wil¬ 
son’s authority cannot be invoked in favour 
of the prosecution’s contention, and if. as 
we have been told, the conduct of the 
Public Prosecutor is in accordance with 
the general mofussil practice, the sooner, 
that practice is . topped the better. The 
practice, if it exists, rests on a funda- 
^ mental misconception of the purpose of a 
criminal trial and the duty of a Public 
Prosecutor. ■■ ^ 

That purpose is not to support at all 
(1) 1. L. B. 8 C*l. 121 *6 p. l^i (1881P 


costs a theory, but to investigate the 
olloncc and to determine the guilt or inno¬ 
cence of the aoemsed, and the duty of a 
Public Prosecutor is to represent not the 
Police, but the Grown, and this duty should 
be discharged by him fairly and fearless¬ 
ly and with a full sense of the responsibility 
il'at attaches to his fxjsition. The guilt 
or iiiniK;enc.(' of the tu’cuscd is to be deter¬ 
mined by th(' tribunals appointed by law 
and not according to the tastes of any one 
else. 

It was therefore undoubtedly the duty 
o<' the Public Prosecutor in a capital case 
like the presejit to liave placed before the 
'Ciial Court the testimony of all available 
cAcwitinisses. This duty is clearly illus- 

I rated hy the <'ase of /iVv/. v. Holden (ii) 
\%here in a murder trial counsel lor the 
|iioseciition did not propose to call an eye- 
\'ili)es.s beta use she was brought to (Jourt 
li\ the defence. On that the presiding 
•iudf^e rc'uarked, " She ought to be called. 
She was present at. the tiansaction. Eveiy 
Witness who was present at a transaction 
of tins sort ought to he called, and even 

I I they give difl'erent ;ie<^,ounts, it is tit that 
the, jury should have their evidence so as 
((' draw their own conclusion as to the 
reiil truth of the matUir.” This is no 
technical rule : it is founded on common 
sense and is dictated by humanity. 

The oinission of the Public Prosecutor 
lias involved this <-ase as it comcB before 
us 111 what Mr. Oonogli on behalf of the 
(Jrown has very justly doscribe(>aK mystery. 
Indeed he felt this mystery to be so 
embarrassing tliat lie asked for a re-trial 
or at any rate for an examination of the 
witnesses lliat liad not beiin called. But 
havin|T regard to the timd already occupied 
by the, case and the expenditure incurred 
this war opposed and reasonably opposed 
by the iefence, and we must therefore 

‘ ' (2) 8 C. & P. 608, 609 (1888)b 
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dispose of the case on the record as,it 
stands. 

The sequence of events as described by 
the prosecution is improbable and un¬ 
natural and hardly accords with the con¬ 
nected actions of responsible human 
beings. There is obviously something 
kept back, something omitted uhicii is re¬ 
quired to link up the narrative, and to 
present a reasonable and connected picture 
of what occurred. 

The payx’rs be^’ore us howevci’ disclose 
the description by Gosto and Ramanath 
shortly after the event, and it i.s a de.s- 
cription that acquires some value from its 
correspondence with the story told by Ram 
Ranjan in his first information, and the 
statement made by tho nagdi to the* Magis¬ 
trate on the 9th. Correspondence of this 
class may be attributed to concoction but 
in estimating the ]>robabititv of this it has 
to be boi'ne in mind that Gosto and Rania- 
nath did not escap' with Ram Katijan but 
were kept prisoners bv tlu' ^i^ag('rs and 
tb.at even when Ra!u Ranjan and I ’mesh 
won' brought to Dejiiri where Gosto and 
Ramanath win', they wen' throughout 
kept tirsti under police observation and 
then under arrest. 

There was therefore no op|X)rtunity of 
concoction except in the presence and 
with the knowledge of the police, and the 
evidence discloses no such concoction. 
Nor is the opportunity of couciK-lion in 
the case o? the nagdi obvious if regard be 
had to the .statements of the Goalas, who 
were also kept back, and, in my opinion, , 
wrongly kept back by the prosecution. 
1’he imixntarKJe of the story thus told by 
the defence is that it unmistakably points 
to an angry irruption of the villa^5l*s into 
the Durga Mela. 

If this he true, the whole story takes a 
natural shayje, and the improbabilities* are 
smoothed out. Nor is there any unlikeli¬ 


hood in this story : on the contrary the re- 
*cord, with all its imperfections, discloses 
much Wiat |X)ints in the direction of its 
truth, and supports the idea of an irrup¬ 
tion and consequent scuffle and exchange 
of blows. Thus one of the prosecution 
• witnesses says there were villagers outside 
the Durga ^lela before the occurrence. 
When Ihe placi' w as searched a lathi tvas 
found, and Ihen^ is no suggestion that it 
belonged to the a<xjU9ed’8 party: there 
were indications of disturbance in the 
Durga Mela : there were injuries on the 
nagdi which both assessors think, and in 
my opinion rightly, were genuine and these 
injuries arc suggestive of an attack on him 
with a lathi. 

Tliose rnalti'rs may not alone amount to 
proof of an irruption and scuffle but they 
certainly encourage the idea that the whole 
story has not been placed before us, and 
justify tht' a]>i)lication here of the view 
expressed b\ Sir Arfluir Wilson in Dhunno 
huzi's c.as(' (G (hai w’here witnesses are 
no1 called without sufficient reason being 
shown the (Jourt may pro}vrly draw an 
infi'rence advi'i-sc to thi' prostx;ution. 

I certainly infer that the prosecution 
has not placed before us a complete picture 
of what occiirn'd, hut has withheld that 
which would have been favourable to the 
accused. T do not suggest that the prose¬ 
cution story is wholly false : far from it. 

Thus lam convinced that it was a blow 
delivered by the nagdi that caused Bun- 
wari’s death, hut I am far from satisfied 
that the proswution have placed before us 
the circumstances that immediately led up 
to this fatal blow. 

It may be that Dhan Kristo addressed 
the xamindar in terms which were re- 
gaidl'd as inuxjrtinent, and that this 
village magnate called oul maro salako 

tl) i!iaR. sral. 121 kfcp > 24 a 1881 )i . • 
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or some such offensive and provocative ex¬ 
pression. But 1 cannot for a moment 
suppose that he meant 1 hereby to instigate 
the murder of his tenant, nor can I 
believe that the nagili to whom it was 
addressed so undersUwd it. A cuff, a 
blow, or a kick was all that can have 
been intended, and curiously enough 
in' the first information of the villa¬ 
gers it is said that after the zamindar 
so called out, the nagdi kicked Bunwari 
first and not until after this struck him 
with the lathi. Tt is true that the villager 
who gave this information showed an 
anxiety to correct it when he came to give 
evidence. I wliiolly distrust this correc¬ 
tion ; it is unlikely that the head con¬ 
stable would write down an oxprossioft of 
that kind if it wa.s not said to him, and 
though his statement was read to him at 
the time, th(' villag<*r did not then perceive 
the error uf)on which lie promptly fasten¬ 
ed in tho witness-box without any ap¬ 
parent aid. 

It is jos.sible that more astute minds than 
his realised that those words might help to 
save Ram Ranjan and Umesh from the 
gallows, and tljat they should be explain¬ 
ed away. Tt is intelligible that the vil¬ 
lagers, already exa.sp(‘rated by the high¬ 
handed action of the zamindar, went to 
their companion’s aid when they heard the 
zemindar’s order and saw' the kick. It 
there was an irruption of villager" this 
would be the probable sequence of events, 
and the treatment of the case by the 
Public Prosecuhjr Tias made it impossible. 
for us to bold with the assurance requisite 
on a capital charge that this did not 
^)cour. 

I wish to say nothing in [filiation of 
the zamin^’s conduct or of his exclama- 
tiem, if in truth it was uttered by him, 
but I am unable on the record ^s it stands 
Ho-hold him guilty of instigating Bunwari g 
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murder or even the lathi blow which 
caused Bunwari's death. 

Even if it be assumed that Ram Ranjan 
uttered the exclamation attributed to him 
tho only natural consequence of that was 
tho kick described in the first information. 
That might have amounted to an offence 
but no charge has been made in respect 
()<■ it. lu the circumstances therefore we 
have no option but to acquit Ram Ranjan, 
hut it may be hoped that his experience 
(if the 8th of March will teach him the 
danger of having in his train a man armed 
with a deadly w'eapon when he is dealing 
with his tenants : for though he is not 
proved to be legally responsible for the 
crime, I can hardly supjxise him to be so 
callous as to contemplate without some 
remorse his association with the killing of 
two of his villagers. The nagdi is proved 
to hav(' iufiieted the blow of which Bun¬ 
wari died, hut I do n(d think the case 
justifies a conviction under sec. 302. At 
th(^ same time the defence has not been 
able to establish a jdea of private defence 
justifying what he did. We therefore 
C(;nvict him under sih\ 304 and pass on 
him a sentence of 7 years’ rigorous im¬ 
prisonment. The. appt^al in respect of the 
offence on Ilari fails, but the sentences 
will nin cxjncurrently. 

Mr. Norton has told us of the fairness 

* 

with which the Sessions Judge placed 
materials at his disposal for the purpose 
of the defence. This is as it "should be, 
and I am further gratified with the treat¬ 
ment by the h'arned Judge of the Asses¬ 
sors as disclosed by the record, and his 
careful and conscientious use of their ex¬ 
perience. Tt is much to be commended 
and presents a pleasing contrast writh the 
treatment of Assessors which has some¬ 
times oome under my. notice in other 
casks! 
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Sir Tarak Nath Palit. 

The death of Sir Tarak Nath Palit has creat- 
(.‘(1 in the ranks of the Par and also amongst the 
leading men of India a gap which \iill not .soon 
he filled. We published a notice of his public 
career at the time he was knighted. By his 
rare talent and force of character he attained 
a degree of success at the Bar and made for 
himself a iwsition which wan unique amongst 
his contem|X)raries, ]\Iany have made money 
at the Bar or in business, but lew have had the 
heart to leave everything at the end for the 
.seivico of those from whom it was taivcu. No 
charity is more wadcome than that given for 
the culture and education of youths or the 
alleviation of the sufferings of the alllicted. Sir 
Ta.raknath like most men of keim intelh'ct and 
rare independence was apt to be mistaken on 
smit'rficiai acquaintance as being devoid of senti- 
'Uent. But witllin his rough exterior he had 
a truly kind heart and was always willing to 
help a good cause and deserving individuals. 
He never took any active* part in any public 
nioveraents, but evci^’ movement which was for 
the good of the co^pmunity had his most 
practical sympathy and snpjfort. At tlpn Bar 
he was ros^iected as much for his singular 
ability as for his rare indpendence. 

Heutralhy of the Suez Canal. 

Rumours have been rife about the idocking 


cl the Suez Canal and of the [wssibility of its 
being included in (bo arena of hostilities in the 
^ eour.se of the present war. But under foe Con¬ 
vention of Constantinojile which was signed by 
all the Eiiropean J’owcrs in Oetobi'r 1888, all 
(ho EurojK'an Powers, belligerent or otherwise, 
are debarred from violating the neutrality of 
the canal seeurod by the Convention. Should 
Turki’v a.tlem|)t to violate its neutrality, 
Holland, Italy and Spain may be required to 
join the Allies against Turkey, Austro- * 
Hungary and (lermany. It is for this reason. 
We ♦dipibxse, thill Turke\ i.-, not anxious to 
\iolite tile neutrality of th.' Suez Canal. 


The more im[X)rtant of the provisions of the 
(.'onventiou are :—That the canal is to be open to 
nierchautuieii and men-of-war of all nations 
m times both of peace and war. The entrances 
to (he ciinal cjin never lie blockaded. None of 
the belligerents are entitled to embark or dis- 
(*mbark tnwps or munitions of war within the 
canal or within a. three-milo limit of any of its 
ports. M('n-()f-war of the belligerents or prizes 
taken by them oanuol stay in the canal 
for more tlian ’21 hours excejit under stress 
of neee.ssily. Tliiw have ordinarily to pass 
through tlu' (’.mial without delay. But 
they cannot be followed by other belligerents 
exci'pt iifti'r an iruorval of 2-1 hours. Although 
m tinii' of iH’acc the Powers who are signatories 
to 111.' Convention are allowed each of them to 
‘station two men-of-war in the harbours of Pori 
Said and Suez, at the time of war no belli¬ 
gerent is allowed to do so. 

In time of war, even if Turkey be a belli¬ 
gerent, no act of hostility can he committed 
by her and much less by any other belligerents 
either inside the canal or within the three-mile 
limit of any of its ports. No jx'rmanent fortifica¬ 
tions aro allowed to bo erixited on the canal. 
The duty of securing the strict observance of 
these rules ,18 assigned to Egypt or in other 
wonls to Great Britain. Tt necessarily foHows 
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that (ii'vat Jiritain acting on behalf of the 
Egyptian (iovcrnnicnt is legitimately within her 
rights to protect the inviolahilitv ot the Sue/ 
Canal hy [Kisting arnu'd troops and erecting' 
tcinporarv lortiticutinris. She and her allies 
are also pistiti.'d in calling uiKUi Italf', Spain 
and Holland to ladp them in pnotecting thi' 
neutrality of the Suez Canal. The Allied 
I’owi'rs are e.lso within their rights in taking 
stejis for preventing any of the belligerents from 
blocking the canal by shiiis or otherwise. 

CO^tVEYANCK bY DECREE OF COURT 
AND AWARD OE ARBITRATOR. 

■ It is well known that a Court can by consent of 
parties or as a matter of compromise pass de- 
ciees declaring a charge on a property by way of 
mortgage or otherwise and also direct transfer of 
proi>crties which are as effective as any convey¬ 
ance. But with regard to arbitration awards, th" 
following questions may be asked : 

(t) C.an sales and mortgages of immoveable i)ro- 
pei ties be h'gally effected in the form of an award 
by the arbitrators with or without the interven¬ 
tion of the Courl ! 

(‘2) Can such awards be made without the consent 
of the parties, when there is no siiecific mention 
in the submission paper about the transfer of 
immoveable properties I 

Ci) If so, how far do the said awards over-ride the 
provisions of the Transfer of Property Act, secs, fit 
and 58, and the provisions of the Stamp and 
Registrcition Acts / 

We shall try to answer the above questions by 
rererenee to decided cases 

In JoTi Kvuvetappa r. Eikas.vppa, 16 M. L. .1 
lint : .'iO Mail. 47.8, the facts of the ease were: -The 
Plaintiff prayed for a money-decree in the plaint 
iiie partie.T entered into a compromise whereby 
the Defendants agreed to jiay a certain amount 
to the Plaintiff in (deven equal instalments, and 
the amount was made a charge on certain im 
moveable property of the Defendant with interest 
at 1-2 per cent, in default of regular p.-iymmit. The 
Court passed a decree in terms of the compromise. 
Tleld, there was m)thing to restrict the Court from 
making the amount a charge on the immoveable 
jUoperties of the Defendants, even though the 
p'ainl only prayr-d for a money di’crec From 
ihi.s case it appe.irs that the contrary principle 
oiumcial'‘d in 18 Mad. HI and 22 Mad. 214 is 
no longm- good law. 

In firiiRAitAVi'in i Venkatmivtnavi. 17 M U. .1 
200. the High Conr* has held that ther- is nothing 
ie, law to prevent, and nothing opposed to policy 
i.i parti<‘s to a «nit entering into a coniTiromisc 
whej^ebv the Defendants agree to a mortgage 
decree bi'ini; passed against them even in respect 
of the portjpn of the claim not secured by the 
mortgage. # 

In Rvmaswami Kaviindan' -• Pbkra Maistrv. 17 
M. Ti. .1. :i7, the parties in the case entered into 
an agreement whereby Plaintiff ami his younger 
brotber were to execute a sale-deed within a 
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wW'k conveying the suit-lands to Defendant for 
a certain sum and in default the suit was to be 
dismissed. Held that it was competent to the 
parties to enter into such an agreement and to the 
Court to give effrot to it on proof of default. 

In Anantha Nap.ayan Aiyab r. AbdulvKakim, 17 

M. L. J. 255; 2 M. L. T. 340 ; 30 Mad. 421, a suit 
brought only for rent was compromised for a decree 
which declared the Defendant entitled to hold 
the property for eleven years mare and for eject¬ 
ment through Court if more than 1 year’s rent 
b.Mii arrear. Hold that the mere fact that a com- 
jiroinisc decree provided for reliefs which the 
I’laiuliff could not have obtained in the suit, if 
ii, had been tried out, affords no ground for 
questioning the decrci' in execution. In this case 
(he Rulings in 9 All. 220, 16 M. L. J. 3.54, 5 C. W. 

N. 485, 18 Mad. 110, 22 Mad. 214, were distin¬ 
guished. 

In Tasimuddxn Brswvs i. Bhiban .Jelini, 34 
Cal. 456, the Court has held that, if a eompromise 
and the decree in terms of it go beyond the sub- 
jerl-iuatter of the suit, the decree no doubt 
would not he o.xeciitable. But yet the compromise 
would be evidence of an agreement binding upon 
(he parties even though not registered. This case 
has been referred to in 7 C. L. J. 402 ; 35 Cal. 
837 ; 12 C. W. N. 849. 

In PuilNA ClIANPRA S.AKKAK r. Nil. MaDIIUB 
Xwni, 5 C. W, N. 485, the Court has ruled that 
a decr(>e jiassed ou a eomiiroinise cannot be re¬ 
garded as iiJfni nre.t 8irnpl.y because it goes 
beyoml (he subjecUmalter of the suit and con¬ 
tains o(her conditions. The other conditions, it 
they are the considerations for the eompromise 
of the subject-matter of the suit, must be incor- 
liorated in the decree ; but if the other conditions 
are imlependent of it, they may be regarded as 
surplusage. This case was referred to in 1 C. L. 
.1 388, 17 M. fi. J. 253, 30 Mad. 421 and was 
followed in 7 C. L. J. 492; .35 Cal. 8.37 ; 12 C. W. N. 
819. 

I’nim these cases it clearly follows that with 
(he ronsmit of the parties an award with or with¬ 
out (he iiilervmiDon of the Court can give relief 
extraneous to (he subject-matter of reference. 
'I’hcrc is nothing in principle or in Order 23, rule 
3 of the Civil Procedure Code <if 1908, compelling 
a (aunt (o restrict the relief to be granted in ac¬ 
cordance wdh a comfiroinisc to what is prayed 
for ill the plaint lu' less. 

This view receives sujqiort from the ruling in 
RaoHAVK.NUKV r (il’KARAO, 15 Boill. L. R. J). .302, 
where it is said that the policy of the law 
to uphold the private settlements and make 
(tiem legally effective, if there be fa) a reference, 
(l<) .sninctliiiig to arbitrate on, and fc) an award 
(hereon. The policy“tif the law dictates that an 
aiyard should he accorded ‘•effectiveness without 
1 .dilute inquiry by the Court. The ruling goes t<i 
the length of hohVrig that a matter beyond tho 
pale f,f Civil Courts under sec. 9 of the Criminal 
Pri'cedure Code can be incorporated into an 
award which cannot invite any objection for its 
(iling under sec. 20, Sch. .II. 

When there is no consent of the parties, the 
arbitrators cannot go beyond the four corners of 
reference ; much less can they effect a charge on 

10 
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iroperty or create any interest by way of mort- 
rage or sale in immoveable property. Absence 
)f consent of parties negatives jurisdiction in the 
irbibrators, to effect transfer of property. Witlj- 
)ut the consent of the parties even Civil Courts 
:annot ci’Sate charge on immoveable property to 
iecure the payment of an instalment numey- 
lecrec in default of satisfaction of the decree. 
»Vhen there is no consent, the award becomes 
llegal and the Court will set it aside under Rule 
5 of the Second Schedule as being otherwise 
nvalid. 

Under Order 23, rule 3, the {.'ourt shall order 
he compromisfe to be recorded. Similarly the 
iward, if lawful, shall be recorded bj[ the Court. 
Jndor Article 12, five rupees .stamp is legal. So 
,he award can be said to over-ride the provisions 
)f the Articles 40 and 23 of the Indian Stamp 
i.C“t, II of 1899, and secs. and 58 of the Transfer 
)f Property Act. Under sec. 17, jiara. 2, el. (vi), 
)f the Indian Registration Ai-t, aVI of 1908, an 
iward is exempt from registration. It is not 
within the discretion of the Court to llle or to 
efuse to file the award, unless objections are 
shown under rules 14, 15, Sell. II of the (’ivil 
Prwedure Code. Sec 0 R. L. R., p. 478, and no 
Jourt should do otherwise on the supposed ground 
hat such awards aim at cireiimventing the fiscal 
mactments of Stamp and Registration. 

Some of the subonlinate Civil Courts however 
’ight shy of such awards from fear that they may in- 
ringp the Stamp and Registration I^aws, while 
>tlier Courts feel no hesitation in filing them and 
[lassing decrees. Why should thiwc be sueh a 
Hvergenco of practice, which in many eases in- 
Piiots great hardship uiion the litigant world, who 
arefor to h/ivc recourse to such awards for the 
^ake of greater convenience and avoiding litigation 
ind expense 1 It is the policy of our Courts and 
10 less of the State to discourage litigation. 

It is therefore right that the Suiierior Courts in 
India should in accordance with the views of the 
Haleutta, Madras and Bombay High (Quirts, by 
Iheir rules and orders or bv their judicial pro¬ 
nouncements secure uniformity of practice in all 
the mofusail Civil Courts in this resoi'ct 

N. HUHLIKKR. 

CURRENT .INDIAN CASES. 
fClvii,.! 

Provincial Insolvency Act (MI of 1907), secs, l.i, 

16 . 

Tiuloki Nath r. Rimui Das, I. L. R :!fi All 250 

If a debtor presents a petition nskimr that he 
dmuld be adjudged an insolvent and if his dDits 
eveeed Rs. 500, the Court is hound to adiiidie.nte 
him an insolvent provided the petition fulfils the 
requirements of sec. U. 

Mortgage. * • S 

Tndarpal Sinhh V. Mkwa Lal, I. L. R. .36 AH- 264. 

The Plaintiff brought a suit for s-ale upon a 
mortgage. Prior to the execution of that mort- 
Ruge another mortgage ijad bepi\ executed in 
lavour of another person. A suit was brought by 
rne prior mortgagees and a decree, was obtained 
oy them under a compromise to which the present 


Plaintiffs were also parties. After the’ compro¬ 
mise was made the Plaintiffs brought a suit-on the 
basis of their mortgage-deed for a simple money 
decree and they did not seek to enforce their right 
to bring the mortgaged property to sale. In 
that suit a decree was passed in favour of the 
Plaintiffs/, but as the amount of liecree was not 
paid, the Plaintiffs brought the suit out of which 
this appeal has arisen to enforce the mortgage. 

Held—That the former proceedings were no 
bar to the present suit. 

Non>payinent of promised donation Suit against 
heirs if maintainable. 

Abdui, Aziz r. Masitm Ali. I. L. R. .36 AID 268. 

• A certain committee was formed for repair¬ 
ing and re-eonstrueting a mosque. M was the 
treasurer of thi' committee, he himself promised 
a cei'tain amount as subscription. Subscription 
collected from different jicrsons were handed 
over to M. After M's death the Plaintiffs who 
were the members of the Local Islam Agency 
which had contributed a substantial amo'int to 
the fund, brought a suit against the. heirs of M for 
th(' recovery of the money t-f the fund including 
the jiromised donation by M himself. 

Held--That with regard to the subscription of 
M th'fi was a mere gratuitous promise on his part. 
If the promise had been made by an outsider, 
it could not have been enforced and it did not 
make any differen<-e that M himself was the 
t.easurer, there being no evidonee that he ever 
set aside a sum to meet his promised subscription. 

Mahomedan Law- ApptHntment of guardian— 
Guardians and Wards Act (VIM of 1890). • 

A.sh(iar Ar.r >■. Amina Becam, I. L. R. .36 All. 280. 

A iierson is not entitled to be appointed a 
guardian of his wife’s minor sister either of her 
jH'rson or poperty under the Mahomedan law. 
Tlie legislature eontemphates that an applicant for 
guawlianship should reside within the jurisdiction 
I'f the Cnurt to which he made the application. 

itotes of lEoees 

ENGLISH LAW COURTS. 

KING’S BENCH DIVISION-Before the Loud 
Chiei-’ JrsTii'E, Mil. Ji'STU'E CoLEiuDUE and Mr. 
.IpsTifE Koweatt. In the Matter of a Solicitor -Ex 
Parte. The Law Society. July 30th 1914. 

Striking a Solicitor off the rolls for an offence, 
although not committed in the course of his pro¬ 
fession. 

• This w.Ts a ease of a solicitor who had been 
fi'Und guilty of a miinber of offences by the 
Society. It was foiiml that he had rei-eived money 
from a client, but had not paid il over to the 
solicitor for the other side. Again he obtaj/ied 
valuable jewellery from a jeweller on <) false pre¬ 
tence, and sub.scqueiitly pawned it for his use. 
It was urged on his behalf that the i-hargo as to 
the jewellery was not one in relation to his pro¬ 
fessional conduct, and that the Court ought not 
to take action in regard to it. That was a matter 
for the ordinary Criminal Courts to punish.- • 

The Lord Chief Justice—S uppose a solicitor 
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admitted ‘to the ].aw Society that he had been 
fiicking, pockets, could the Society not consider 
that as professional misconduct ? 

Sir F. Low— The Law Society is concerned with 
wrongful acts done ly a solicitor as such. 

Mr. Paine iwinted out that the extent of the 
misconduct which ?iiight l)c con.sidered had been 
settled in In ke Wearf, ((IHO:!] 2 Q. B., 4:i9). 

The Lord thiiEF ,1 cstice,' in delivering judg¬ 
ment, said that on the charge of not paying over 
the money for costs he would not himself have 
been prepared to give the extreme penalty; biP 
the jewellery charge was a grave one, and it was 
impossible in view of the grave dishonesty not to 
hold that the solicitor be struck off the rolls. 

Mr. T. T. Paine for the Law Society. 

Sir Frederick Low, K and Mr. Tobin, K, C , 
foi the Solicitor 

B. D. 

COURT OF APPEAIj—B efore The Master ok 
THE Rolls, Lord Justice Savinfen Eady and Lord 
Justice Pickford. Channel Collieries Trust 
(Limited) and others v. Dover, St. Margaret’s and 
Martin Mill Light Railway Company and others. 
July 9th 1914. 

A Director’s power to allot shares and to All up 
vacancies among directors. * 

This was an appeal from a decision of Sargant, J 
The Plaintiffs sought an injunction against cer¬ 
tain directors of the Company, to restrain them 
from acting as directors and allotting shares to 
themselves. By a resolution of the Company, it 
was nece.ssary there should be three directors 
On a certain day, however, there was only one 
director, and he proceeded to appoint two persons 
named Pj-oflitt and Jaek.son as directors. These 
persons had not (he requisite share qualification 
at the time, but after the appointment the "three 
directors purported to allot to Piviffitt and Jaek- 
son tlie number of shares, in order to qualify 
them. The (,'ourt behiw licld tiiat the Plaintiffs 
were entitled to th'- iiijunetioii, although it was 
o^ opinion that under sec. 99 of the Companies 
Clauses Act, l.S4fi, the allotment of shares was 
A'alid. But a.s tlie direelor insisted upon re-ap¬ 
pointing Proffitt and Jackson the granting of the 
injunction was held to be nugatory 

The present apfieal of tlie Plaintiffs was dis 
iiiis.sed. The Master of the Roils in the eour.se of 
hi'- Judgment said as follows.- 

Tl seemed to him that the leal qiie.-tion was 
whether the parties were or were not acting in 
good faith If they were acting in gootl faith, 
sec. 99 ought to be available Of couise, i^ersons 
who were not acting in good faith would not be 
allowed to take the benefit of the, section. 

The, attention of the Court had been called to 
the case of In be Staffordshire Gas Company (66 
LT., 413), in which Mr. Jitstice Kekewich held 
that the section only applied where the parties 
had no fcmfwledge of the defect in fact. Mr. Jus¬ 
tice SABOAN^ad passed that case by with the 
remark that iThad been decided before the cases 
of Dawson v, African Consolidated Company, 
(1698) 1 Ch. p. 6 and British Abbmtos Company 
V. eoyo (1903) 2 Ch. 439. He (the Master of the 
Rolls) could not but think that if the decision in 


Dawson v. African Consolidated Company 
( si/pm) could have been before Mr. Justice Keke* 
wicH he would have taken a different view. So 
fat as he was aware, the observations of the 
learned Judge in the South Staffordshire Gas 
Company (■'■■uj/iv) had never been called to the 
attention of Ihc Courts and had never been fol¬ 
lowed. He thought that those observations were 
wrong, and so long as the parties were acting in 
good faith, their knowledge of the facts was not 
suffieient to disentitle them to rely upon the sec¬ 
tion. Lord Justice Lindley in Dawson v. Afri¬ 
can Consolidated Company (supra) had pointed 
out that such general language as that of this 
section ought not to be cut down, and he thought 
that they should give if the wide construction 
which the Court of Appeal and Lord Justice Far- 
well had attributed "ki it. 

Mr. Mark Ronier, K. C., and Mr. R. Roope Reeve 
for Appellants, 

Mr. Martelli, K. C., and Mr. H. S. Preston for 
Respondents. 

B D. 


PRIVY COUNOIL. 


[Appeai. from Allahabad.] 


Lord Dunedin. 
Lord Sh.aw 
Lord Parker 
Sir John Edob 
M u. Ameer All 
1914, 

£0, October. 


I/ALA Ram Lal 

V. 

Musammat Wilateti Eeqam 
and otliers. 


Special leave granted in connected suits. 

This wa.s an apjilieation for special leave to 
appeal from ii judgment and decree of the Allaha¬ 
bad High (.'ourt^ dated the 12th May 1913. The 
PeHtioner instil uted two suits for sale against the 
Defendants in the Court of the Subordinate 
Judge ijf Shahjahanpur, on mortgage bonds exe¬ 
cuted by Musaumiat Wilayeti Begam and her hns- 
ijand (Ihulani lliusain, in 1893 and 1894. They 
were tried by two different Subordiimte Judges. 
'I he claim in one suit was allowed, but that in 
th" other was dismissed. In the first, the Court 
found that the execution of the bonds by the lady 
was jiroved, but in the second it was found that 
the bonds in dispute in that suit had not been 
sufficiently proved Both parties appealed to th« 
High Court, which dismissed the Plaintiff’s claim 
ill both suits, holding that none of the bonds were 
pioved to have been executed by the lady. In 
one suit the High Court granted the usual certi¬ 
ficate to the Plaintiff to appeal to His Majesty in 
(.'(•uncil, but in the suit in which the High Court 
affirmed the judgment of the Court below, it 
refused leave to appeal. H^nce this application. 

Mr. fj De Oruyther, K. C., and Mr. Bhugwandin 
Dub^for the Petitioners*eubmitted that the tw« 
suits*Vere essentially connected with each other, 
and thttt the questions arising for determinatioD 
oil both appeals were substantially the same, ami 
that special leave ougfit to bo granted to the 
Petitioners. • 

Their Lordships granted the Petition. 

Solicitors: Barrow, Bogera and Nevill. 

B. D. ^ 
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rOEDINAEY OEICHNAL CIVIL . 

JUEISDICTION.] 

Suit No. 422 of 1911. 

, , Ram Chuhn Law 

IMAM, J. 

1914 

_ , ’ SiiAHiHZADA Fatima 

Id, June. n . I 

’ Bkoi M and ors. 

Waqf, dtdlcation of rents an I profits of im¬ 
moveable property for annual performance of 
Mohurrml, if valid, 

.1 Mahomethn oj the Sniuii .sect coii- 
ccijcil intntovcahlr propcrli) to his (jraud- 
(htutihicr under a deed of \\a(|f, the })ur- 
ftose of the de.dieaiion beinj stated to be 

serriee of Imam HUssaiu and Hassan and 
lor religious purposes " and gave directions 
in the deed to apptij the rents and profits 
‘ to the due and proper observance of the 
annual Mahomedan festival of the 
Mohurrum." 

Held— That stieh dedication teas valid 
and operated as a Wiiqi' and the property 
teas inalienable by sale or mortgage. 

LkLROOS JLNOO IJeOI'M V. AsiUil RALLY 
Khan (1), distinguished. 

One Prince ’\rahomcd Syeduddin pos- 
sesaed and o\Mied amongst other ])roporti('s 
the house and premises No. (Vd, Dhurrnin- 
(olu Street. For natural love and affec¬ 
tion he conveyed the said pro|)erty liy a 
deed of gift to his granddaugljter on the 
d8th i\[arch 18()3. In pursuance of the 
deed the said granddaughter took ]H).sses- 
sion of the - said property, liy nnitual 
agreement the said ]>roperty was tliercaftc'r 
reconveyed by the donee to the donor on, 
the 17th M April 1863. On the ITith of 
July 1864 the donor again o.xecutcd a deed 
conveying the property to the said grand-* 
daughter and her brother. This la,st 
(’onveyanco was ‘' for the service of 
Imam Hossain and* HaRsan n^id for 
religious pui-poses,” Thi.s deed direct¬ 
ed the donees, after payment of collection 

expenses and co^ts of rei>airs, to apply the 

*• 

(1| B. L. R. 167 (U75). 


iijcome to the due and proiier observance 
of the Mahomedan festival of the 
Mohurrum. 

* Mr. B. Chakravarti (with him Messrs, 
•/. E. Bggrani and Ghattik) for the Plaintiff. 
—The donor adopted this device for the pur- 
)x)se of constituting his two grandchildren 
th(' sole beneficiaries. In order to perpe- 
*tuatc the property the donor entered in 
the dcf'd a <‘ondition absolutely restraining 
the donees and thc'ir heirs and represtn- 
tatives from alienation of the corpus of 
the said ))remiscs. The intention of the 
donor was to give the said premises to his 
two grandchildren conjointly. The con¬ 
dition against alienation therefore is 
illegal and void. The gift takes effect 
in accordance with the true tenor and 
intention. The invalid condition against 
aliehation must be ignored : Delroos Banoo 
Begum v. Ashgurally Khan (1). 

Mr. .1. Basul (with him Messrs. Zakir 
Ali and :\shraf .Mi) for the Defendant.— 
^\’<' deny that the object of the donor was 
to create a U'aqf for the purjYo.so of per|x.'- 
tuating the said pro])erty in his two grand¬ 
children and their descendants or to give 
them any beneficiary interest. The u'agf 
i.s a valid document binding on all the 
jiaities. The restraint on alineation and 
other provisions contained in the document 
are* cpiitc legal and consistent with the 
nature of the trust created therein. They 
only prove the absolute nature of the trust. 
I'ho trustees therefore have no beneficial 
or sah'able interest therein. They have 
no right to mortgage. Hence the mort¬ 
gage is inojx'rative and void. Referred to 
Wilson’s iNfahomedan Law, p. 3’i’2, 
Rahim’s Tagore Lectures, p. 305, Zooleka 
Bibi v. Zetjnul Abdin (2), Bibi Jan v. 
Kalb Hussain (3), Abdul Kadcr v. Bin 
Safabu (4). . * 

(11 16B. L. R. 167 (1876’. 

(2) 6 Bom. L R, 1058 (1604'. 

(8) 1. L. R. 81 All. 186 (1908). 

L. B 86 ^om. 111 
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Ram Churn Law v. Shahtbzada Fatima Begum. 


•The Judgment of the Court was as 
follows;— 

Imam, J. —In this suit the Plaintiff 
seeks declaration of his title to itoid pos¬ 
session over a half share in |)ermi 80 s 
No. 63, Dhurnimtola Street, in the town 
of Calcutta and a consequent partition of 
the said premises. The facts material to 
this case are .shortly tliesc : One .Prince 
S^ediiddin, a Mahomedan of the Sunni 
sect, owned and )x»ssc8scd several valuable 
projierties in Calcutta, one amongst them 
being the premises of which a half share 
ii- in suit. He conveyed the said premises 
lo his granddaughter Sahibzada Fatima 
Bt^gum and his grandson Faizuddin under 
a deed of ti'dof, dated the 15th of July 
1864, the puiq)ose of the dc'dication bping 
stated in the deed to be “ service of Imam 
Hossain and Ilassan and for religious pur- 
)X)ses,” in the manner numlioned in the 
deed. The direction to Fatima Begum 
and Faizuddin and lo their successors in 
the trust under the endowment is to apjdy 
the rents and profits of the premises after 
defraying the co.st of collection and re]>airs 

to the due and proper (jlj.servance of 
the annual Afahoniedan festival of the 
Mohurrum 

On the 20th September 1907. Fatima 
Begum mortgaged a half share of the pre¬ 
mises to the Plaintiff for the consideration 
of Rs. 16,000 advanced to her by the latter. 
The debt not having been repaid, the Plain¬ 
tiff sued Fatima Begum oii the mortgage 
and obtaining a mortgage decree purchased 
the half share of the premises at the exe¬ 
cution scale. Before the .sale Nnrul Huq, 
a son of Fatima Begum, addre8.s(>d a letter 
through his attorney to the Registrar of 
Vhis Court requesting him to notify to the 
intend!^ purchasers at the sale Nurul 
Huq’s p0t€8t that the property was a 
waq/ and that Fatima Begum had not a 
saleable interest. The Plaintiff having 


failed to secure possession of the half share 
purchased by him has instituted this,suit 
against Fatima Begum, Nurul Huq, her 
son, and the other Defendants.who are the 
descendants of Faizuddin. The suit, how¬ 
ever, has been contested by the Defend¬ 
ants other than Fatima Begum and Nurul 
Huq. The Plaintiff’s contention is that 
the d."ed of the 15th August 1864, though on 
its face purporting to dedicate the property 
as wag/ to religious uses, was in effect a 
deed of gift, the donor having adopted the 
device of a waqf in order to preserve the 
propt'rty for the benefit of the donees. 
Tile contesting Defendants assert the 
\alidity of the alleged waqf and deny the 
Plaintiff’s title to a moiety of the premises. 
There is only one issue that is material to 
the decision of this case, namely, whether 
the deed of (he 15th July 1864 is valid and 
ojK'rative as a deed of waqf. For the 
Jdaiiitifl', two ohji'ctions are taken to the 
deed—(i) that th(> object of the waqf is not 
valid under the Mahomedan Law, (2) that 
till' eonvoyance was in reality a gift, dedi¬ 
cating the pro|)erty “ in the way of God ” 
not being the intention of the donor. It 
is eon!ended for the Plaintiff that in the 
deed there is no indication that a general 
henefit was intended lo he conferred on 
the Mahomedan public and a reference 
has beim made to the case of Dciroos Banoo 
Beqiun v. Ashrjurally Khan (1) in supixirt 
of the j)ro|>osition that the ob.servance of 
, the IHohurrnm by a Mahomedan i.s a matter 
essentially of a jirivate character. I can¬ 
not accede to the propisition in the general 
' way it has been put. If the ob.servance of 
I he Mohurrum entails the feeding of the 
(H)or and distribution of alms to the needy, 
a.; it ugeloubWdly docs, the dedication of 
the property to such use constitutes the 
ser\ice of man and the good of humanity, 
though to a limited section. Apart from 

(1> IS fi L. R 167 (1876) 
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Ram Chubn Law v. Shahibzada Fa.tima 

the help to the poor and the needy, the 
commemoration of the historic events of 
Karl)ala, keeping alive, as it does, some of 
the best traditions of Islam, is to my mind 
as good a purpose as the followers of a 
faith can have. I sec in it the visualiza¬ 
tion of the grandest examples of courage 
and endurance and all that is heroic -in 
man, from the pages of Islamic history, 
and I think it would be wrong to exclude 
it from objects valid for waqf. In the case 
of Delroos J3o«oo Begum v. Ashgurally 
Khan (1), the decision rested on considera¬ 
tions that do not affect the present case. 
The Imambara in that case was a part of 
the private dwelling house of the Begum; 
in the present instance there is not the 
maintenance of a Imambara attached to a 
private house that is the purpose of the 
waqf, but it is the keeping up of the 
Mohurrum as an institution with all its 
moral effect on the general Rrahomedan 
public. The contention that Prince 
Syeduddin adopted the device of a w>aqf and 
in effect made a gift is not borne out by 
any of the circumstances of the case. The 
value of the premises, half of which is in 
suit, was admitted to be Rs. 1,4.3,000 only 
in 1864. The Prince about that time 
made certain disix)8i(ions of his? other pro¬ 
perties of the value of more than Rs. 58,000 
in favour of Fatima Begum and Faizuddin 
and the deeds relating to these properties 
do not show that he adopted any device 
to preserve them for his grandchildren for 
all times. Had it been his intention to 
tie up the properties for their benefit by a 
device, we should have had a waqf of all 
the properties and not merely of the pre¬ 
mises in suit. I hold that the deed of the 
16th July 1864 is valid and operative as a 
deed of waqf. In this view Fatima Begum 
had not a saleable interest in the pro¬ 
perty and the I^laintiff by his purchase 

m IS B. L. B 167 ,1876) 


Begum. 

obtained no title to it. The suit is, there¬ 
fore, dismissed with costs on scale No. 2, 
including reserved costs, if any. 

Mr. N. G. Mandal, Attorney for the 
Plaintiff. 

Mc.isrs. Alum and Nan, Attorneys for 
the Defendants. 

A. K. G. Suit dismissed. 

(CIVIL APPELLATE JURISDICTION.]* , 

Api’eal from Appellate Decree 
No. 2301 OF 1911. 

Ramdas Mukerjee 
and ors., Defendants, 
Appellants, 

p. 

Biprodas Pal Chou- 
DHERY, Plaintiff, 
Respondent. 

Bengal lenuncy Act (VllI o' 188S)—Record-of- 
rightt~Sec. 105, applicability of—Sec. 103A, if 
precludes enquiry as to correctness of entry—Sf, 
109A, when hats an appeal — Jurisdiction, 

Where on an application by a landlord 
under sec. 105 of the Bengal Tenancy /^ct 
for settlement of fair rent wherein he claim¬ 
ed enhancement again,st a tenant who was 
wrongly entered in the record as korfa, 
and the purpose of whose tenancy was des¬ 
cribed as residential, the special Judge 
cnluinced. the rent: 

Held, that the decision of the Special 
Judge was without jurisdiction inasmuch 
as the tenancy was not governed by the 
Bengal Tenancy Act and the tenant 
was not estopped from raising this plea. 

The provision of sec. 103A of the 
Tenancy Act that the publication of the 
record-of-rights shall be conclusive evidence 
that it has been duly made under the 
Chapter does not preclude a Court from 
enquiring as to the correctness of^ the re¬ 
sultant entry; it'only precludes the Court 
from going into the question whether the 
procedure under the Chapter has been 
followed. ; * 


Chapman, J. 
Newrould, J. 
191.3, 

24, April. 
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Sec. lOOA of the Tenancy Act is no bar 
to an appeal in a case of settlement of rent' 
in which a question of jurisdictioyi is defi¬ 
nitely raised. 

This iipppul arose out of an a])plication 
under see. lO-'j t)f the Bengal Tenancy Act 
for .settlement of fair rent. The applica-. 
tion was made during the course of pro¬ 
ceedings under Chapter X of the Bengal 
Tenancy Art after a record of rights had 
been pr<'pan“d and finally published in the 
year 1000. The applicant claimed en¬ 
hancement of rent on the grounds (1) that 
the ral(' of rent paid by the Defendant w’as 
below the prevailing rate, (‘21 that there 
had been an increase in the area of the 
holding, and (3) that th('re had been a rise 
in the price of staple food-crops. The 
tenant was enten'd in the record as 
Korfa. The Revenue officer found 
that the Defendant’s lands “ con.sist of 
non-agricultural homestead and the De¬ 
fendant has b('en given no status under the 
Bengal Tenancy Act " and held that the 
application under sec. 105 did not lie. He 
dismis.sed the application. On ap])eal the 
SiKH'ial Judge reversed the. decision of the 
R(‘veriue officer and enhanced the rent of 
the tenancy on the ground that it was below 
the pnwailing rate. The following portion 
of his judgment will be found material :— 

“ It was contended that as the Defendants 
had been entered as t(;nants in the finally 
published record of rights they were 
estopjied now, when the landlord want¬ 
ed to (‘uhaive (heir rents, from rais¬ 
ing the plea that the provisions of 
the Bengal Tenancy Act w('re not ap- 
j>licab!(‘. The contention, in my opinion, 
is not without .some force in it. Cntil the 
Fandlord applied for a settlement of fail- 
rents, % Defendants never thought of 
raising aOy objection to the entry; in a 
way admitted its correctness. They 
plight not. in iny opinion, to‘have l)een 


allowed to raisi' the ph'a. Then again if 
th'ey w(*re allowed to do so at all after 
the ri'cord of rights had been finally pub¬ 
lished, it ought to have been held that the 
onus to provt' that stx\ 182 of the Tenancy 
,'\et had no application to these cases was 
dc'cidedly on the. Defendants. The De 
f('nd:ints did not adduce any evidence to 
shew that thi-y were not raiyats or that 
there was any local custom or usage which 
would override, llu' provisions of the Bengal 
Tenancy Act and which would regulate 
their homestead t('nancies. 1 therefore 
hold that the Defendants were estopped 
from raising the plea that the provisions 
of th(' Bengal Tc'naney Act wen* not ap¬ 
plicable to flu'ir homesp'ad lands.” 

The tenant Defendant appealed to the 
High Court against (he decision of the 
Special Jiidg.'. 

lUthii Joqrndra Nath Mnhherji for the 
A))|Hdlants. 

Babii .\mnrendra Xalh Ifnse for the 
H('spondeut. 

'I'lu' .Iroo.Mi’.M' ()!<' Till-; Coi RT was as 
follows ; — 

I’liis a)tpeal arisf's out of a ca.S(^ under 
■see. 105, Kengal 'IVnaney Act. The learn¬ 
ed Spi'cial Judge, has enhanei'd the rent of 
a tenancy on the ground that it is below 
the prevailing rale. The tenant ap|X?als. 

preliminary objection has been taken by 
lh(' R('s|)ondent that, having i-egard to the 
provisions of s('('. 100A of the Bengal 
Tenancy Act. as the decision of tiu' l(*amed 
Sfiecial Judge was one settling a rent, no 
.'ippeal lies. < 

As till' app.'al ha.s^ been a.»-gued, the ques¬ 
tion th#t w(' have to decide is, not whether 
lh(' rent'was rightly settled, but whether 
the learned Sp-cial Judgp had jurisdiction 
to settle rent at all. We are of opinion 
that siic. 109A is no bar to an appeal in a 
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caHO of this kind in which a question of. 
jurisdiction is definitely raised. 

The first ground taken in ap|)eal is that 
Iho learned Special Judge had no jurisdic¬ 
tion, inasmuch as the tenancy was inot 
governed by the provisions of the Bengal 
Tenaney Act. This was the view taken by 
the Settlerftcnt Officer, II is dear that 
th(! reasons which the learned Six^cial 
.Judge gives for over-ruling the dwtision of 
the Settlement Officer on this ])oint are 
bas('d upon a misconception. He ju’oceeds 
on the assumption that the tenant had been 
entered in the record as a raiyat. The 
bnant has not in fact been enb'red in the 
record as a raiyat. The entry is korfa, 
a word which certainly does not mean 
■' raiyat." 

We have endeavouri'd to ascertain what 
nteajungs tb(‘ word horfii can bear. 
VW' have only been able to find one, 
uamdy, “ under-raiyat." \ow the t<-n- 
ant was manifestly not an “ under-raiyat." 
^'h(' entry was th<’refor(' clearly wrong in 
thiit resiH'<-.t. 

Xow the entry describes the purpose of 
the tenancy as residential. This appears 
to accord also with the facts and with the 
\iew of the Seltli'inent oflicer. This being 
so, we hold that the Tenaiwy Act did no‘ 
apply. The learned S|H\*ial Judge liad no 
jurisdiction. 

* 

We have had regard to the ju'ovision in 
sec. lOJA of the .\ct to the elfect that the 
publication of the ri'cord shall l)e conclu¬ 
sive* evidence that the record has b.'en 
duly made under the ('Chapter. But we 
understand this provision to mean only 
that a Court is pn^'cluded from going into 
the question whethef the juiocedun* uiu^er 
the (’hapler has been followed. It does 
not preclude a (Nujrt from enquiring 
whether the rosultantientry is,correct. 

I'he result is that the decree of the 
t^l>eoial Judge is .set aside and that of the 


Settlement Officer is restored. The Ap¬ 
pellant i.s entitled to his costs in all Courts. 

H. C. S, Appeal allowed. 

fOIVlL APPELLATE JUftIS3I0ri0K.] 

Appeal pro.m Appellate Decree 

• No. 2322 OF 1909. 

Mookkiuee, J. 'i Akhoy Kumar Baner- 
Bkachcrokt, J jee and ors., Defcnd- 
1014, ant.s, Appellants, 

Heard, v. 

HI, March. Corpor.4TIon of Oal- 
Jiidgmont, ci'TTA, PlamtiflF, 

tlunc. Re.spondent. 

Calcutta Municipal Act [III (B. C.) o/1899], tect 
S2S, S28—Comolidated rate, art ears of, if a charge 
on premises in the hands of a purchaser—Charge 
if limiteii to arrears for one year—Boi.i fi.l.* pur¬ 
chaser for value Without notice tf bound bg charge 
—Defence of hm .'i fide pni'cAcwe for vslue without 
notice, single defence— Onus of proof—Duty of 
foreclosing mortgagee and private purchaser to 
ascertain ar, ear* due from Mu-ic pal authorities — 
Conslriictite notice. 

Thr opcrntion oj scr. '<>/ the Cal¬ 
cutta .]Iuuicii)til Act, u'hich makes the 
ccu.'iohdiitcd mt<;, as it accrues due 
liotn time to time, a first charge on 
the projicrty I'iubjcct to arrears of hnul- 
rcrcnuc\ i.s mil controlled by ,sec. 223 
of the let U'hich prorides only for 
the })crso}uil liability \>f the purchaser 
of the premises to the e.vteni of the arrears 
for the year immediately prior to his 
purchase. 

'the charge under sec. 22S cannot hr 
enforced against a hona fide purchaser for 
lahp' without notice. 

■It is for the purchaser to plead and 
pfove that he is a bona fidi' pnrcha.ser for 
raluc without notice. 

The plea that one is a bona fide jH\r- 
ehaser without notice is a single defence^ 
the onus of proving tchieh is on him. 

A nhrtgagee* of property within the 
limits of the Calcutta Municipality fore- 
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closing the mortgage acquires title hy in- 
“ r^oluntary alienation. 

Nevertheless, as such a perso^ji could as¬ 
certain by enquiry from the Municipal 
authorities the arrears of consolidated 
rate due, he is in the same position as a 
purchaser with notice of the arrears. ■ 

This was an appeal from a decision of 
' Babii Mohim Chandra Sircar, Sub-Jnd{^e, 
•J4-Parganas, dated 1st July 1909, modi¬ 
fying that of Babu Anil Chandra Datta, 
Munsif, Sealdah, dated ‘27th February, 
1909. 

The Appeal arose out of a suit by the 
(’or[X)ration of Calcutta for a declaration 
that certain arrears of rates duo in resjX'ct 
of promises No. 49 Tangra Road were a 
charge on the said ijremises and" for an 
ordor for sale of the said premises in case 
the Defendants .should make default in 
•j)aying up the same within a period to bo 
fixed by the Coui’t. The Appellants who 
were some of the. Defendants had pur¬ 
chased the house subsequent to the accrual 
of the arrears in suit, and they urged that 
they had paid up the arrears due for the 
year preceding their purchase as requir¬ 
ed by .sec. 223 of the Calcutta Municipal 
Act, and that they were not liable to pay 
any previous arrears including those in 
.suit. 

The Munsif held that by virtue of sec. 
228 which declared the rates a first charge 
on (he premises, the rates “ appeared to 
have the effect of a first mortgage—that 
they wvre an incumbrance on the property 
.even- in the hands of a bond fide transferee 
for value,” but that the Defendants in 
this case could not even plead want of notice 
” for an enquiry in the Municipal Office 
which was a public office would have dis¬ 
closed th|f| debt.” The Subordinate 
Judge on appeal affirmed the decision of 
the Munsif, but varied thg decree made by • 
him by declaring that the Defendants 
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would not be personally liable for the 
amount decreed. , 

Babu Nagendra Nath Ghose for the Ap¬ 
pellants submitted that the Appellate 
Court was wrong in holding that the arrears 
of rates W'ero binding on all purchasers. 
The distinction between a mortgage 
and a charge had been overlooked. A 
charge is an equitable claim enforceable 
against certain persons including a pur- 
cha.scr with notice. A mortgage is an 
interest in the property, and the’property 
is bound in the hands of the purchaser in 
the same w'ay as in the hands of the original 
owner, because the purchaser buys the 
residue of the interest left after the mort¬ 
gage. The distinction has been accepted 
by the Jjegislaturo here in secs. 58 and 100 
of the I’ransfer of Property Act. The 
charge under sec. 228 moreover attaches 
to the premises as well as to the moveables 
thereon. Tt would be absurd to hold that 
|)erson.s buying furniture or provisions 
lake them subject to the arrears of rates 
due by the owner of the premises off which 
they are sold. Submits further that taking 
the provisions of the Act relating to rates 
and their reali.sation as a whole it was not 
intended that the property in the hands 
of a i)urchaser should be liable for more 
than the one year’s rate for which he is 
made ix'rsonally liable and in respect of 
which only he is a ” defaulter.” Beads the 
wjctions cited in the judgment and sub¬ 
mits that besides distress „(which is regu- 
lat:'d by other provisions) the only other 
remedy given by the Act to the Munici- 
[)ality is a suit under sec. 227 and such a 
suit only lies against a defaulter and 
arrears for^ which*he for the time being 
i.v personally liable. When the premises 
do not change hands, the owner is person¬ 
ally liable for all .arrears; when it bias 
changed hjinds, the purchaser is personally 
liable for one year’s back arreats and of 
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oSurse those which fall due after bis 
purchase. 

Mr. S. P. Sinha (with him Babu 
Debendra Chandra Mullik) submitted that 
in the first place there was no plea raised 
in defence that the Defendants w^ere pur¬ 
chasers for value without notice. The 
plea should’be specifically taken and prov¬ 
ed. Besides, Municipal rates stand on a 
different footing from other charges. They 
are mad^charges on the tiremises, because 
the premises benefit by the services per¬ 
formed by the Municipality. Also it is 
the obvious, duty of every purchaser of 
‘ |)rernises in Calcutta to enquire what rates 
arc due. They can be readily ascertained 
by enquiry at the Municipal Office. As 
a matter of fact the Defendants did enquire 
and pay 1 year’s arrears. The Act gives 
the Municipality ix>wer to recover arrears 
by distress, but other remedies available 
either under the Act or under the general 
law are not affected. The provisions of 
sec. ‘228 are perfectly general. They 
apply to all arrears, ^^hc charge created 
by the section must be worked out by the 
ordinary procedure of the Courts. 

Babu Nagendra Nath Chose in reply.— 
This was the first case sinco the Act v^as 
passed in which the Munici 2 >ality has 
sought to recover past arream by sale of the 
premises in the hands of a purchaser— one 
not liable personally for the arrears. If 
fhe pica of purchase for value without 
notice has not bden clearly taken, it is due 
fo the novelty of the claim. There can be 
uo doubt that that was the defence intend¬ 
ed to be taken. That the Defendants are 
purchasers without notice was never ques¬ 
tioned. The position claimed by t^ 
Municipality and upheld in the lower 
Courts was that of a mortgagee. If it be 
(‘orrect that my clients would lie bound 
by the arrears only if they purchased with 
notice, opportunity should be gjven to them 


OF Calcutta. 

to, show that they were purchasers with- 'i 
out notice. It is a question of fact and a 
definite a^suc should be framed. As 
to the charge for rates being different from 
all other kinds of charge, it is difficult 
to conceive how the premises or the raove- 
abfes thereon (apart from the owner for 
the time being) is permanently benefited • 
b}i the sei-vices, e.g., by the light from the 
lamp-post or the water running through 
the pipes out from taps. Either it is a 
mortgage or a charge. If it is not the 
former, a j)urchasei\ for value without 
notice is safe. 

The Ji’DoMENT OF THK COURT was a& 
follows ;— 

^fooiifeRJKK, J.—This is an appeal by 
four of the Defendants in a suit to enforce 
payment of money charged Ufwn immove¬ 
able lu'ojx’rty. The land and buildings in 
suit lie within the jurisdiction of the Muni- 
cij)al Cor}K)ration of Calcutta and were ori¬ 
ginally owned by Saudamini Dasi. On the 
llth September 1897, sheext'cuted a mort¬ 
gage of thi.s pro|K'fty by way of conditional 
sale. On the Idih January 1903 her 
right, title and interest were sold in exe¬ 
cution of a decree for money against her 
and were purchased by Haricharan Ojah, 
the first Defendant to this suit. In 1901, 
the mortgagee, Bankubcdiari Chose, sued** 
to enforce his aocurity, obtained the ususB 
fore<»losure decree, and ultimately, wb) : 
tho decree was nuule absolute, beterest- 
full owner of the pro)>erty. On the-i char 
bV'bfuai-y 1907, Bankubchari Ghose tit of tl 
ferred the jiropeity to the four {K'neen i 
who arc Defendants other than the irties 
Defendant to this suit. On the ‘2 ,j 
-August-1908, the (i'orixiration of Calcuti 
commenced this action against (he five; 
Defendants to enfSree a charge on the pro¬ 
perty in their hrfnds in restrect of aixeara 
of ^nsolidated rates. These arrears had 
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iKTHK'd du(' (Uirin}» tlio three years from 

Ibe Jst April lOO.'i to the 31st March 1900. 

The first 1 )efemlant resisted tlf^' claim on 

the {ground that she was not the owner 

in [Kjssession of the {)ro|K‘rty and that no 

p('rsonal dc'cn'e eoidd he nuide against hei-. 

The remaining four Dehmdants contended 

that then- was no statutory charge enforct'- 

ahle against the projH'rly in their hands, 

and that as thi' arrears had accrued duo 

more than one year before tlu'y beeaine 

(twners of the projx'rty, no personal doen'e 

could be made against them. The Courts 

below have dismissed the suit agaiiist the 

first Defendant as also the claim for a |X'r- 

sonal decree' against the other Defendants. 

But thev have made a dc'cree which on- 
• «. 

titles th(' CorjKjration to realize the arrears 
by sale of the land and buildings, if the 
decretal amount is not paid within thirty 
days of the decree. On the present ap- 
))eal, which has been preb'rrcd by the 
Defendants other than the first, two points 
require consideration, namely, first, 
whether an arrear of consolidated rate is 
a charge on the land ami buildings in res- 
|)ect of which it has accrued due; and, 
.s('condly, if there is such a charge, whether 
it can he enforeed against the property in 
the hands of the present Ap]X;lIants. 

'I'Ik' answer to the fnst question, 

• namely, wheth 'i an arrear of consolidated 


rate is a charge on the land and buildings 
■ resjx'ct of which it has ac(a'U(‘d 

ilJlVC 

must dep'ud u|K>n the true con- 
^lion of the provisions of the Cal- 
Muiiieipal Act, 1899. For‘this 

be made. 

r,.levant seetions. The fourth 
of th(,‘ Calcutta Municipal Act deals 
Ythjhe suhje<*t of taxation, and eoinpiises 
^ (•ha|>tlft< XII to XrX which include secs. 
147 to -235. Chapter XII treats of rates. 
Bcc. 147 specifies four different classes of 
rates, which the Cor|)oralion is authorised 


to im]K)se u})on building>s and lands with¬ 
in its jurisdiction. See. 149 lays down 
that the.se rates are to b.' levied as one con¬ 
solidated rat<'. Sec. 171 makes the con- 
.solidatf'd rate [)ayable in equal halves by the. 
owner and tin* oeeupier. Secs. 178 and 
186 specify the ('iremnstances under which 
the ('utire eonsolidat('d rate may be levied 
from the owner or from the (Kr.upicr, We 
ni'xt come to Chapter XVilf which define.s 
the s[)ccial pioeedure for recovery of the 
consolidated rate. Sec. 212 lays down 
that the provisions of the Chapter shall bo 
deemed to be in addition to. and not in 
derogation of any ]>()wers conferred in other 
(diapters for th(' colU'etion or recovery of 
the consolidated rate. Sec. 215 provides for 
one mode of realization of the rate,'namely, 
by dis(re.ss. Sub-s('e. 3 of sec. 22*2 places 
;i restriction u|w)n the recov('ry, by dis¬ 
tress against tlu' occupier, of an arrear due 
from lli(' owjier; no arrear of the consoli¬ 
dated rate can lx; recovered by distress 
from any oeeupier or sub-tenant, if it has 
r(’U\ained due for i^iove than one year or 
if it is due (ui aix'ount of any period for 
which such occupier or sub-tenant w'as not 
in <Keupali()n fjf tb.* premises on which the 
riit(' is assessed. See. 2*23 defines the ex¬ 
tent of t!i(' liability of the purchaser of 
any building or land for his vendor’s share 
of arrears of consolidated rate; the piir- 
(baser is liable for the amount due on ac¬ 
count of the' owner’s share for any [Xiriod 
not. excc'eding one year prior to his piir- 
eha.se. See. 227 aiilliorises a suit for re- 
eoverv of arrears of consolidated rate, in 
substitution for or addition to the summary 
i-einedy by distress iind sale. Sec. 2*28 
ijdnch make.'i the consolidated rate a first 
chprge on the ])remises is in these terms .* 
“ Tlx; consolidateil rate, due in resjiect of 
any buildjng or laBd, shall, subject to the 
prior payment of the land revenue, if any, 
due to the ^Government thereupon, be a 
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first charge upon the said building or land^ 
and. upon the moveable property, if any, 
found within or upon such building or 
land and belonging to the fx-rson liable for 
such rate.” The language of this section 
if, |>erfcctly plain, and the intention of the 
Tjegislaturc to make the consolidated rate 
}. first charge upon the premises is obvious. 
But an earnest endeavour has been niad(', 
(>n behalf of the Appellant, to restrict its 
soo]X', and operation by a reference to sec. 

It has been argued that as the pur¬ 
chaser of the premises is liable for arrear.s 
(jf consolidated rate, which have acc-rued 
due before title vested in liini, only to the 
extent of arrears for the year iunnediate- 
ly prior to his purchase, sec. 228 should be 
so interpreted as to restrict the charge on 
the jiropei’ty in his hands, only to arrears 
for which he is liable. This contention is 
clearly fallacious, as the two sections are 
concerned with two entirely distinct as- 
fx cts of the matter. Sec. 223 deals with 
the question of the j)ersonal liability 
(liability in personam) of the jnirchascr of 
the premises for arrears unsatisfied when 
the title vested in him. Sec. 228 deals 
with the question of the liability of the 
premi.ses (liability in rem) for the 
rates due thereon. Bee. 228 is perfectly 
gt'neral in its terms and makes tlu* con¬ 
solidated rate, as it jiccrucs due from time 
to time, a first charge on the projxrty 
(subject to arrears of land revenue). The 
objects of tlje two sections are radically 
distinct, and sec. 228 cannot be controlled 
by sec. 223. We may add that no attcm})t 
has been made here to supjxjrt the view' 
unsuccessfully jput forward in the Court 
below,, that the expression “ belonging to 
I he person liable for such rate ” in sec. 228 
qualifies, not only the expression “ move- 
able property,” but also the expression 
building or • land. ” We ’ hold accorfl- 
ii^ly that sec. 228 makes the consolidated 


rate, as it accrues due from time to time, 
a^rst charge on the premises. 

The answ'cr to the second question, 
namely, ^vhether such charge can be en¬ 
forced against the jjrojx'rty in (he hands 
of the .Apjxdlants, must dejxmd upon the 
nature and incidents of the charge. A 
charge is defined in sec. 100 of the Trans 
fer of Property Act in the following 
thrms ;— 

'■ Where immnveahle property of one 
person is, hy act of parties or operation of 
law, made security for the payment of 
money to another, and the transaction does 
not amount to a moi'tgage, the latter per¬ 
son is said to have a charge on the pro- 
p.:‘rty.” The distinction betw^een a mort¬ 
gage and a charge, thus indicated in s(‘C. 
too, is of a fundamental character, and was 
explained by' this Court in the ease of 
Roijzuddin v. Kalinath (1). There is this 
w(‘ll-marked distinction l)et.wcen the two, 
that a mortgage does, whereas a charge 
does not, involve a transfer of an inlereslr 
in specilio immo\eable j)n))w'rty ; Xarayana 
V. Vniliata (2), Tancre.d v. Dtdayoa Bay 
Co. (3) following Burlinstii v. Hall (!', 
where Day, .)., observc'd as follows : ‘‘A 
charge differs altogether from a mortgage : 
by a charge', the title is not transferred, 
but the person cirating the charge merely 
says that out of a particular fund he will 
dhsebarge a particular debt.” 

To the same effect i.s the decision in 
Clobinda Chandra v. Dwarkanath (5) : ‘‘a 
mortgage is a transfer of an interest in 
sj[x'cific immoveable property; a charge 
only secures payment of money out of that 
property.” When liability has been im¬ 
posed uix)n property by act of parties, a 

a> T. L. R. 38 Cal. 936 : 8. c. 4 C. L. 'J, 219 
(1906). 

(2) I. L. R. 25 &lad.220 (2S7) (1902). 

(8) 23*Q. B. D. 239 ,242} (ISRQ). 

(4) 12 «e, B. D. 847 |360).(ti^84|. 

(5; h L, R. ap Cal, f87, §19 rtpfls). 

. 6 
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question of some nicety may arise, whether 
a mere charge has been created or whether 
the property itself has been hypothecated. 
The point is of great practical irJiportance, 
because, whether the one view is taken or 
the other, has an important bearing upon 
the question, whether the property can J)e 
followed in the hands of a bond-fide pur¬ 
chaser for value \\itho\it notice : Maitin 
V. Bachchi (6). No s\ich question, however, 
arises where, as here, only a charge has 
been created by express words of the Sta¬ 
tute, and not a mortgage as in cases iinch'r 
sec. 13 of the Piitni Kegulation or sec. 171 
of the Bengal Tenancy Act. What, then, 
is the ]X)sition? The consolidated rate, 
as it accrued due, became a first charge 
upon the proix;rty, but no interest in such 
property was transfoned by oi>er,ition of 
law' to the Corporation. The owner con¬ 
tinued to be the full owner of the properiy ; 
the entire interest therein remained vestc'd 
in him; when he transferred his right, 
title and interest in the projx'rty, the trans- 
fci\'e acquired the whole interest therein. 
The owner was not in the ]X)sition of a 
mortgagor, who has in him nothing beyond 
the equity of redemption and can conse¬ 
quently convey to tlu' transferee no larger 
interest in the property. Prom this prin¬ 
ciple, the conclusion is inevitable that the 
charge cannot be enforced against the pro- 
|ierty in the hands of a bond fide 
purchaser for vahu* without notice; in 
other words while a mortgagee can 
follow the mortgaged property in the 
hands of a transferee from the mort- 
gagor, a charge can be enforced against a 
transferee, only if he has taken with notice 
of the charge : Kishan Lai v. Ganga Ram 
(7), Royzuddi v, Kalinath H). The ques¬ 
tion, cOJ^jkjuently, arist s, whether {He Ap- 

(1) I. L. B. 88 Gkl. 993 : s. o. 4 C. L. J, 
219 (190«'. 

(6) 8 AIL L. J. R, (51 (1(06).* 

<7( I. L. R. }8 A'l. 28 (44) (1890*. 
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jK'Ilants are purchasers for value without 
notice. Here, it is worthy of note that 
they did not, in their written statement, 
]ilead that they were jmrehasers for value 
without notice. If they wished to avail 
(iK'inselves of this defence, they should 
have |)leaded it. It was ruled in Attorney- 
General v. B. G. Company (8) and Wilkes 
V. Spooner (O), that it is not a case of, first, 
a defence that the Defendant is a purchaser 
for value, and (hen a rc])ly that he had 
notice, but of a single defence that the 
Ddendant is a purchaser for value without 
notice, the onus of proving which is on the 
Defendant. But even if we assume that 
(he defence, though not ('X}>ressly taken in 
(heir written statement, is available to the 
Defendants, they an* in a ]X)sition of diffi¬ 
culty from which there is no cscaix}. The 
.\ppellants are private purchasers of the 
])roperly, and if they had enquired at the 
time of their purchase they would have dis- 
cov(!r(*d (hat (he rates were in arrears; as 
;> matter of fact, they would be personally 
liable under sec. ‘2'2,‘5 for the arrears of 
the year immediately prior to the date of 
their purchase, and they admit that they 
have* satisfied such arrears, though they do 
not disclose whether by enquiry they had 
ascertained the existence of the aiToars 
before tliey made the purchase. But let 
us ,i.ssume that they had notice of the 
arrears at the time of their purchase; still, 
as a purchaser with notice may shelter 
himself under the title of the'person from 
\'.hom he pnrcliased, if the latter could 
HuccoHsfuIly raise this defence, we must 
examine the jx)sition of the vendor of the 
ApjM‘llaots : Sweet v. Southdots (10), Mac- 
quecf v. Farquher (ll), Barrow's case 

(8) 11 Ch. D. 827 (18791. 

(9) [t911]2K. B.478, 486. 

(10) [1786] 3 Brom C. C. 66. 

(11) 11 Vm„467 (1S05|. 
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(12) , Wilkes v. Spooner (9). Now, as 
regards the position of Banku Behary • 
Ghose? the mortgagee who acquired title 
by foreclosure, he was no doubt not in the 
position of a private purchaser, and if he 
had enquired of his mortgagor or the sub¬ 
sequent purchaser of the equity of redemp¬ 
tion, neither of them would have been 
bound to give him any information, such 
as a vendor is under an obligation to fur¬ 
nish under sec. G5 of the Transfer of 
Property Act to an intending purchaser 
of his property. The mortgagee, there¬ 
fore, was in reality a person who acquired 
title under an involuntary alienation by 
bis mortgagor; to a person in this iwsifion, 
constructive notice cannot be imputed to 
the same extent as to a purchaser at a 
private sale : Radhamndhob v. ludpataru 

(13) , Magu Brahma v. Bholi Das (14). 
But, by enquiry from the Municipal 
authorities, he could still have aswrtained, 
whether any arrears of consolidated rate 
uerc due. When lie took the mortgage, 
he knew full well that if the rate was not 
duly paid, the arrears would become a first 
charge uix)n the property and W'oiild gain 
priority over his debt; and in our opinion, 
before he became full ow'ner by foreclosure, 
he should have ascertained the true state 
of affairs. He is consequently in tlu' same 
position as if he had made such enquiry; 
and the purchasers from him are in no 
higher position, because, although a pur- 
<4iuser without notice from a person who 
had notice is* protected, Harrison v. 
Rorth (15), the Api^ellants cannot claim 
such protection, as, before they acquired 
title, they might have by enquiry from the 

Municipal authorities ascertained the pre- 

• • > 

(«) [1011] 2 K. D. 473. 

(12) 14 Ch. D. 482 (1880). 

118) 17 0, L. J. 209 (214) (1012). 

(14) 10 G. L. J. 852 (1018). 

(16) C1805] Prto. Ch. 61. 
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else jieriod for which the rates were in 
arrears. We hold accordingly that the 
Appellants are not entitled to protection as 
purchaser-/ for value without notice. 

The result is that tho decree of the 
Subordinate Judge is affirmed and this ap¬ 
peal dismissed wdth costs. 

Beachckoft, j.—I agree. 

Appeal dismissed. • 

• 

[CIVIL APPELLATE JDRISDlOtlON.) 

Ai’PEAI. from AprEI.LATB Df.crf.k 
No. 1539 OF 1913. 

Skimati Aminltnnessa, 
Holmwood, j. Plaintiff, Appellant, 
Chapman, J. v. 

1914, JiNNAT Ali and an- 

29,*July. other. Defendants, 

Respondents. 

Under-raiyati, if Irana/erab’e—Trantfer of under- 
raiyati, effect of—Relinquishment—Right of ra>yat 
to enter on land—Bengal Tenancy Act^VlHof 
1885), sec. application of—Ejectment of under- 
raiyat, 

Ati undrr-raiyali holding is not trans- 
fvrable. 

Where an undcr-raiyaL transfers his 
ichole. holding, the landlord of the holding 
can sue in ejectment U'ithout reference to 
sec. 49 of the Bengal Tenancy Act which 
in such a ease has no application. 

This was an appeal preferred on 
(he 19th Afay 1913 against a decree 
of Johnston, Esq,, District Judge 
of Zilla Noakhali, dated the 22nd. 
April 1913, modifying the decree of Babu 
Hefii Chandra Das Gupta, Munsif at 
Sudharam, dated the 30th April 1912. 

Tho material facts are set out in the 
judgment. * 

Babu Hit Lai Guha for tho Appellant. 

Babu Hem Chandra Sen for the Res¬ 
pondent. 



44 


[VoL XIX. 


THE CALCUTTA WEEKLY NOTES. 


SrIMATI AmINUNNESSA V. JiNNAT AlI. 

Tho Judgment op the Court was as 
follows :— 

This api^eal arises out of a suit brought 
by the J ’laintiff for declaration of \her raiyati 
right in the land in suit and hhas posses¬ 
sion thereof. It ap^Xiars that the Plaintiff 
became sixteen annas tenant of an occu¬ 
pancy holding by purchase from her 
^husband in the year l.‘U4 and that slie then 
found that the iinder-raiyat on the lan,d, 
who is Defendant No. 2, had sold tho 
under-raiyati to Defendant No. 1 eight 
years before in 130(). 

It is admitted that the lease was only 
for a term and it appears that now' that 
lease must have expired, since more than 
nine years have elapsed from the time when 
it was sold to Defendant No. 1. Be that 
as it rnay, it is conceded that the learned 
Judge's finding that all lea.sehold ])ro]x‘rty 
i.s saleable and that there is nothing in the 
Bengal Tenancy Act to prevent the sale 
of an under-raiyati is not a correct view of 
the law. That is a rule of English law and 
i! is incorfjorated in the Transfer of Pro¬ 
perty Act. But the Transfer of Proix-rty 
Act by .sec. 117 clearly ejicludcs all agricul¬ 
tural lands from that rule and the true rule 
is as was laid down by the late Sir Francis 
Maclean iji the ease of Hironioti v. Annodn 
rrofthnd Cl),that where a tenure or holding 
apart from the Transfer of Projxrty Act 
is not trunsferabl(‘, it cannot become so, un- 
h'.ss it is expressly made so by some other 
statute. The learned Chief Justice point¬ 
ed out. if it had been intended to make 
holdings transferable which w'crc before 
non-transferable, we might have expected 
th(i legislature in framing the Bengal 
Tenancy Act to have said so. It was 
clearly laid dov\n in 1878 by Chief Justice 
Gjl’i«t|Land Jack.;on, J. fin B'onomali v. 
Koylnm Chunder (2)] that jnmai rights 
of a korfa under-tenant are not transfer- 
'<!) 7 0. L. J. fS*?, B55 (1^08). 

(2) I. L. R. 4 C«l. 186 (1878 . 


able without the consent of the raiyat land¬ 
lord. Mr. Justice Jackson goes so far as 
to say; "I would only add that 1“never 
heard before that the question as to the 
[H'ssibility of selling a korfa tenant’s right 
could be raised, and it appears to me to be 
contrary to tho nature of things, that such 
a thing could hai)}X‘n.” The Tenancy Act 
has not made any change in the law as 
laid down there, and it must be held as a 
matter of law contrary to what has been 
said by the learnel Judge, in the Court 
below' that an under-raiyati is not trans¬ 
ferable. 

That being so, and tho Plaintiff being the 
laiuflord of the entire sixteen annas and 
the flefcmdant having tran.sferred the 
whole holding to Defendant No. 1, the 
ease falls within tlie second head of 
the reec'nt Full Bench ruling.—where tho 
transfer of llu' whole holding has be<*.n 
made, the landlord is ordinaiily entithxl to 
('nter on tho holding, and such a relinquish- 
inejit as the relinquishment of the w'hole 
sixteen annas without any ])roof of pay¬ 
ment of rent (jr any arrangement made to 
j'ay the rent is certainly a relinquishment 
in fact which would entitle the Plaintiff 
t( eje< l tho Defend rit. 

It i.s sought to 1 x 1 argued that an under- 
raiyat cannot be ('jeetod except under sec. 
•It) of the Bf'ugal Tenancy Act. But the 
answer to that is that the Defendant No. 2 
has by his own acts rxased to be an under- 
raiyat and Defendant No, 1 has never 
obtaiiu'd (ho .status of ail under-raiyat; 
therefore s(‘C. 49 does not apply. It has 
further been contemded that every transfer 
does no( ofxfrate as an abandonment or as 
forfeii ujj'. But tho transfer which is found 
as^a fact by tlTe Mimsif in the first Court 
and*has not been set aside by the Judge in 
(he case i.s certainly such a transfer as 
would in our opinfon constitute a com¬ 
plete abandonment in fact, and what is 
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relinquishment or abandonment has been 
held by the Full Bench to depend on the 
substantial effect of what has been dode 
in each case. The substantial effect of 
what has been done in this case appears to 
b( that the recent purchase has deprived 
the Plaintiff of the tenant to whom alone 
she could look for her rent and to whom 
alone she could look for the ju’oper cultiva¬ 
tion of her holding, and wo do not know 
who the Defendant No. 1 may be or 
whether he is in any way a propter [x-rson 
to cultivate her land. It does not aiqx^ar 
that any rent has been )>aid since, the year 
130G, at any rate that it has been paid 
to the Plaintiff. 

The ajiixal must therefoie be deen'ed. 
The judgment and decri'o of the lower 
.\ppollati' Court an^ set aside and those of 
the Munsif restored with <*osts in all Courts 
o th(‘ Plaintiff. 

.1 i)j)rn1 nlhurcd. 


COIVIL APPELLATE JURISDIOTION-] 

Appeal from Oriuinal Decree 
No. 338 OK 191.3. 

Haji (;,\SS1M 

Mamooji, Defendant 
No. 2, Appellant, 

r. 

K. B. Drrr and 
P. CuAunucRi, 
Heooivor.«, IMaintiff.s, 
Ite.sjiondents. 

Civil Procedure Code {Act V o/ 1908), Or. XL, 
r. 1 — Receiver, suit by, for potmsion of immotealde 
property—Lunary Act (AAA'F of 185S),tcope of 
enquiry under — Pai'dai)ai<hin lady, document eX' 
eauted by, under eircumitancea rendering it inopera~ 
tive—Sttit relating to lunatice property how to be 
brought. • 

The Plaintiffi^xrcre tju' Bereiver^ of the 
(‘.'date of one G who died leaving two 
widows K and N. On the 8th August 1906 
one of the co-widaws (N) brought a suit for 
r, declaration that she was entitled io a 


Jenkins, C. J. 

N. R. Chatter.) EA, .1. 
1914, 

Heard, 23 and 25, 
June, and (J July, 
Judgment, 9, July. 
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half share in the estate of G and prayed that 
the properties might be partitioned and her 
rehare allotted to her. In this suit, the 
Plaintiffs were appointed Receivers with all 
the pothers provided under Or. XL, r. 1, 
Cl. (d) of the Civil Procedure Code. It 
was further ordered that the Receivers 
ifhouhl have power to bring and defend suits 
in their own name and also should have 
power to xisc the names of the Plainijfff 

• (Utd the hefendant. The Plaintiffs insti¬ 
tuted the present suit to recover possession 
of a certain immoveable property and for 
a declaration that a lease, dated 16th Sep¬ 
tember 1906, purporting to have been 
executed by N by virtue of which the 
Defendant clauned to be a permanent 
tenant was void and inoperative. Subse- 
quetit to the institution of the present suit 
an order wwi xnadc in the suit in which 
the Plaintiffs w<'re appointed Receivers 
that the Plaintiffs as Receivers be 
at liberty to continue the present suit, 
l! appeared that proceedings under the 
Lunacy Act irere instituted in November 
]!)06 and in those proceedings the District 
Judge on the 9Jth September 1907 held 
that .V was of unsound mind and incapable 
"J man lying her affairs : 

Held —That ordinarily a suit to recover 
possession of property can only be brought 
by him in whom there is a present title to 
i' and by his appointment no property 
hi comes rested in a Receiver. But this 
rule like all others is subject to modifica- 

* lion by the legislature and the Code of 
Civil Procedure, in Or. XL, r. 1, empowers 
the Court to confer upon a Receiver all such 
powers as to bringing and defending suits 
as the owner himself has. 

That the co-widows of G were the 
present owners of the property and i/uf 
suit in which the PiCeeivers had been ap¬ 
pointed comprised that property. The 
Receivers therefore were as competent to 
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bring the present suit as the owners would 
hare been. 

That the omission of the Plaintiffs to get 
leave, in the suit in which they v^ere ap¬ 
pointed Receivers, to institute the present 
suit may have consequences adverse to 
them in that suit, hut it cannot affect their 
powers to bring the preset\t suit. 

That the Lunacy Act contemplates only 
the question of lunacy or sanity at the time , 
of the enquiry; there is no provision in it 
that the enquiry shall extend to the ascer¬ 
tainment of the period at which the alleged 
lunatic, first became of unsound mind and 
the finding of the District Judge in the 
lunacy proceedings did not carry things 
back further than the enquiry which com¬ 
menced in November 1006, and notwith¬ 
standing the result of that enquiry, the 
burden still rested on the Plaintiffs of show¬ 
ing that N was of unsound mind on the 
16tk September 1006 - the dale of the exe¬ 
cution of the lease. 

,That N being of nn.s-ound mind at the 
time of the execution of the tease, it created 
no title in the Defendant u'hich barred the 
Plaintiffs' right to posse.ssion. 

That even if lunaey at the date of the 
execution of the lease was not established, 
the transaction could not stand, ns it did 
not appear that the lease was explained 
to N, a piirdaniishin lady of weak in¬ 
ti licet, and was understood by her. 

Hold (as to the contention that apart 
from lumey the transmtion would be void- ' 
able and not void and could not be avoid¬ 
ed by any one hut N and in a suit to which 

(I 

her manager was a parly)—That the Re¬ 
ceivers were competent Plaintiffs even if 
the lease teas not void but voidable. 

That/ven if a lunatic’s manager can sue, 
still ther4r^ no established rule of practice 
in the CaWutta High Court that requires 
suits .relating to the lunatic's property to 


be brought by him and not by the lunatic. 
On the contrary the Code of Civil Procedure 
contemplates suits by persons of unsound 
mind whether so adjudged or not. It is 
true that a person so incapacitated has to 
sue by a next friend; but a next friend is 
not a party and the absence of a next 
friend in the present suit was immaterial. 

That, in any case, as the objection did 
not affect the merits of the decision of 
the lower Court, under sec. 99, C. P. C., 
1 ^ was not a ground for reversal of that 
d( eision. 

This was an appeal against a decree of 
Piibu Ashiitosli Ghosh, Sul)ordinatc Judge 
oi '24-Pargana.s. dated 9th June 1913. 

'I'ho facts will fully aj>|>oar from the 
judgment. 

Dr. Rash Dehary Ghosh, Babus Binode 
llehari Mukherjec, liritanta Kumar Bose 
and Satyendra Nath Mukherjec, for the 
Ap^xdlant. 

Mr. B. Chnkraburty, Babus Provash 
Chandra Mitra and Norendrn Chandra 
Bo.se for lh(' Bospondents. 

The' .Ji’iMiMiiNT OF THE f'ouiiT was au 
follows : — 

.If3.\kjns, ('. J.—This ap|)oal arises out 
of a suit instituted in the first Court of the 
Subordinate Judg.! of the 21-Parganas to 
rocov(‘r ]X)ssossion of immoveable property 
in lihowanipon', known as 7, lliisaa Road. 

The. Plainliffs are V.w, Receivers of the 
eslatf of the late Gopal Lai Seal, and the 
(’('iiU'sting Defendant and sole- Appellant' 
flo whom I will hereafter refer as the De¬ 
fendant) is llaji Cassim Mamooji. 

The plaint includes a prayer for a decla¬ 
ration that a k'ase executed by Nayan 
Manjarj Das.si, on^^ of Gt)pal Lai Seal’s 
two co-widows, is void and inoperative. 

The Defendant on the other hand main¬ 
tains that he has a good title to the pre¬ 
mises as their permanent tenant and con* 
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tends that in any case the Plaintiffs are 
not Competent to bring this suit. I will 
first give a short narrative of the events 
that led up to the apiwintniont of the 
Plaintiffs as Receivers of Gopal Lai Seal’s 
estate. 

Gopal Lai Seal, who was admittedly the 
owner of the property in suit, died on the 
‘25th of May 1907, without issue, but sur¬ 
vived by his two widows, Kuinudini Basi 
and Nayan Manjari Basi, who thus be¬ 
came his heiresses in the absence of a 
testamentary disposition. On the 15th of 
.lime 190*2 Kumudini a})plied for letters 
of administration to the estate of her 
deceased husband. The application was 
optxjsed, and was numbered as suit No. 9 
of 190*2. 

On the 21st of July, Gopal Lai Seal's 
mother and another [)ro[)ounded an alleg¬ 
ed will of the deceased, and their applica¬ 
tion being op|>oscd was nuinbeied as suit 
No. 11 of 1902. ^fr. Bonogh was ap- 
|)ointed administrator pendente lite in suit 
No. 11 of 1902, but in August 1900, })ro- 
bate was refused and so his ap|x>intment 
terminated. In the same mouth !Mr. 
Belchanibcrs was apjxjinted administrator 
pondenle Ulc in suit No. 9 of J90*A 

On the 8th August 1900 Nayan Manjari 
<‘ommenced suit No. 666 of 1906 against 
her co-widow. It was afterwards number¬ 
ed 427 of 1907. 

By this suit Nayan ^lanjari sought a 
declaration tlAt she was entith'd to a half 
share in the estate of Gopal Lai Seal for 
the estate of a. Hindu widow, and prayed 
that the proixjrties might be partitioned and 
her share allotteil to the Plaintiff. 

On the 29th January 1908 suit No.'O of 
1902 w'as withdrawn, and Mr. BelOhain- 
bt'rs, the administrator pendente lite, was 
‘lischarged. On the’ same dey a decree 
was passed in suit No. 427 of 1907 and 
thereby Messrs. Shamal Dhone Dutt and 


j^’orendra La! Bey were a])pointed Re¬ 
vivers of the moveable property and the 
rents, isyiue.s and profits of the immoveable 
proprirty belonging to the estate of Gi)})al 
Lai Seal. 

By an order of the 8th January 1910 in 
suit No. 127 of 1907 the pre.sent Plaintiffs, 
Mr. P. t'houdtuui and Mr. K. B. Butt, 
,*\ere a])iK)inted Receivers in the i)tace of 
Mr. Haider who had succeeded Mcs.srs. 
Butt and Bey in that office with all 
the j>ow('rs provided under Order XL, 
rule 1, clause (d) of the. Civil Pro¬ 
cedure Code subject to certain exce|>- 
lions not material to thi.s ease, and it was 
further ordered that tlu* Rt'Ceivers should 
have jK)\ver to bring and defend suits in 
their own name and also should have ]K)Wer 
to use the naim's of the Plaintiff and the 
Defendant \\h<i were to be indemnified out 
of the estate and effects of the intestate. 

On the 25lh of October 1911 this suit 
was instituted and on the 2*2nd ^rarcB 
1912 an order was made in suit 427 of 1907 
that th(' Receivers lu', at liberty to continue 
the present suit! 

It is in these cireumstanc.'s that the 
I'iaintiffs claim that they are eomjKdent 
to maintain this suit. But before I deal 
with this jK)inl, 1 mil ('.\ptain the Be- 
fendaut's relatums with the proix'rty. 

As far back as 1893 the Defendant be¬ 
came a tenant of the property, and though 
a.difficulty uas e.xperieneed in oldaining 
a formal h'asc, this at length was granted 
for a term of 15 yt'ars to empire in Novem¬ 
ber 1908. 'rhe jx'rson named as lessee 
was Ismail Khan Mohammed, but it has 
been accepted by both sides before u.s that 
he was a benamdar for the Defendant 
Haji Cassim IMamooji. 

But though this tenancy terminated on 
the 16th Novembm* 1998, the Bdendant 
claims to be a ixjrmaneut tenant under a . 
lease of 16th September 1906 which pur- 
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|)orts to bo oxocuted by Nayan Manjat;' 
Daai. It is the riaintiffs’ ease that this 
l('ase is in\ali(l, and so it is that tlt“y claiui 
to be entitled to neover posfu'ssion. First, 
then T ^^ilI eoiisider the riaintiffs’ right to 
sue in their own names. 

Ordinarily no doubt a suit to reeover ]xjs- 
s.^ssion of pro))('riy ean only be brought by 
him in whom there is a present title to it-, 
and by his appointuumt no proj)erty be¬ 
comes vested in a receiver. 

But this rub', like all others, is subject 
l(, modification by the Ijcgislature and the 
only que.sti(jn for our consideration is 
whether in India tluTo has not been such 
a modification in favour of a receiver. 

It is j)rofitless to discuss the English 
eases on the siibje<-t or to seek for guidance 
from American decisions; in England 
there is no .such .statutory rule as there 
is here, and 1 Inn.- no means of a.scortain- 
ing what the Aiiieriean law is. 

• Moreover, tht're is ronple material iji 
Indian enactments and authorities to afford 
a clue to the solution of the problem pro- 
jK.unded. Originally a. Iteceiver could not 
sue ; this is she\\ n by the decision of .Flu-ar, 
.1., in Willihi.son v. (lamiaiUiar Sirknr 0). 
That dwision was in 1871. In 1877, how¬ 
ever, was passed the Civil I’rm'edurc Code 
of that year, and in it was contained the 
provisi(m whi.' h now finds a f>lace in Order 
XL, rule I, of the i)re.senf Code (.vce sec. 
508 of the Code of 18771. The jua'sent Cole 
einpjwers the Couit to confer upon a Be- 
ceiver all .such jxAveis as to bringing and 
defending suits as the owner himself hAs. 

This provision is shewn by decisions in 
Calcutta. Madras and Bombay to have 
been under.sttHjd by those Courts as 
antfae^j^ing suits by Bweivers, and though 
I am not aware of any judgment in 
Allahabad to the srme effb t, I have not 
met with any decision in a Contrary sense, 
(IM B. JL. R. 48« (1871*. 
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The words of Order XIj, rule 1, warrant 
this view, and I see no reason for piltting 
|| narrower const ruction on the words, or 
iV)r holding that they do not empow'er Re¬ 
ceivers to bring a suit for recovery of pos- 
.s('s.sion of immoveable property even 
though it .niay involve the setting aside of 
!: voidable in.strument executed by one of 
the owners who thereby puijwrts to deal 
with the (‘Jitire interest. 

The eo-widows of Copal Lai Seal are 
the [>resent owiu'rs of the pro]K‘rty : and 
the .suit in which the Receivers have been 
a[>|K)inted comprises that [)rof>erty. The 
Receivers therforo are as competent to 
bring this suit as the widow.s would have 
been, it is (rue, they did not get leave to 
institute this suit in suit No. 4‘i7 of 1907. 
This omissi(*n may Iuim! consequences ad- 
ver.se to them in that suit, hut it cannot 
ath'ct their ixiwer to bring this suit, nor 
hits any reliance hei'n placed on this omis- 
si(Ui before u.s. 

The next point that calls for considera¬ 
tion is whether the instrument of the 16th 
September 1900 furnishes the Defendant 
with an answer to the Plaintiffs' claim for 
)io.sse.ssion. 

If it was a V Jid document, it w'ould, for 
it purpnrt.s to ere ate a }x;rmanent tenancy 
in th(! Defendant’s favour. Its validity, 
lu)’vever, lias been attacked on many 
gnumds. 'I’lius it is .said (1) that Nayan 
Manjari. the .sole executant, was of un- 
■sound mind, ('!) that at any rate she was 
an illiterate parflanashin lady of weak in- 
telb'ct whose execution of the lease was 
pnx'iin'd without explanjition to her of its 
term.s or comprehension by her of its 
effe^-t, (8) that &t the time of its execution 
Mr. Belchambers was administrator pen- 
iIcnLc lile, and that she had no interest in 
,or iJower over the properly, and (4) that 
her interest in the property did not extend 
beyond a half lihare. 
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On aJI these points the Sub-Judge has 
come to a conclusion adverse to the De^ 
fendants against whom he has passed the 
decree from which the present appeal has 
been preferred. 

First, then, I will deal with the pica of 
Nayan Manjari’s insanity. This unhappy 
I?,dy’s predicament has been so constantly 
before the Court in the several litigations 
in which she is involved that it is parti¬ 
cularly necessary that we should be on our 
guard not to import into this case know¬ 
ledge derived from other sources, and to 
see that our decision is based only on the 
materials afforded by the record in this 
suit. 

' The issue for determination is whether 
Nayan Manjari was of unsound mind on 
the 16th September 1906. 

We start with this that Nayan Manjari 
is admittedly now of unsound mind. 

She was found to be of un.sound mind in 
proceedings under Act XXXV of 1858 in¬ 
stituted as far back as November 1906. 
By his order in those proceedings of the 
•2'lth September 1907 the District Judge of 
the 24-Parganas held that there could be 
no reasonable doubt that .she was of un- 
.sound mind and incapable of managing 
her affairs. The Act however contem¬ 
plates only the question of lunacy or sanity 
at the time of the enquiry; thei*c is no 
provision in it that the enquiry shall extend 
I'- the ascertainment of the period at which 
the alleged lunatic first became of unsound 
mind : Bodhnarain Singh v. Omrao Singh 
(2). So the finding of the learned District 
Judge does not carry us back further than 
the enquiry whicl) commenced in Novem¬ 
ber 1906; so notwitjistanding the result of 
that enquiry the burden sfill rests on'the 
I’laintiffs of showing that she was of un- 
wund mind on the 16th of September 1906. 
'i’he learned Judge was salisfit'd that this. 

• • lS)18M I A 519{»8r0). 


burden w^as diwsharged and his estimate 
of the evidence on this point must neces¬ 
sarily carry great weight with us on ap¬ 
peal. Ityuiay, I think, be fairly said here, 
as it was in the Privy Council decision I 
have cited, that the burden becomes of a 
much lighter character when we find that 
the enquiry which resulted in the adjudi¬ 
cation of lunacy suix^rvcncd within twQ 
months of the critical time, the date of the 
execution of the lease. There is no reason 
to suppose that this unsoundness of mind 
could be fairly attributed to anything that 
occurred in the interval. On the con¬ 
trary we find the lady’s mental condition 
called in question, though unsuccess¬ 
fully, as far back as 1892. But more signi¬ 
ficant pf the estimate formed in the family 
of her previous mental condition is the 
application on the 1-lth of July 1906 pre¬ 
ferred by her two paternal uncles under 
Act XXXIV of 1858. This apparently 
was rejected simply owing to their failure- 
to procure a medical certificate in support, 
of their allegations—a failure due, no doubt, 
to the fact that she was then residing in 
the house of heV jnaternal uncle, Kuchil 
Lai Sen, in ^fuktaram Balm’s Street. 
Ivuchil Lai Son who had every opportunity 
of knowing Nayan Manjari’s mental con¬ 
dition has deposed before the Sub-Judge 
that in July and Se])tember 1906 it was 
the same as in July and September 1907, 
and on this the learned Judge relied as he 
certainly was entitled to do, and I say this, 
notwithstanding the contention before us, 
that Kuchil was cntrapix^d into this state¬ 
ment. In addition to this there is the 
evidence of Gour Mohun Dev, the brother 
(ff the co-widow Kumudini. He deixtses 
to her insanity from 1903. His evidence 
is undoubtedly oi)en to criticism, and the 
learned Judge does not expressly refer (o 
it, so that it w'ould be safer not to attach' 
any great weight to it, 
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The Sub-Judge was obviously not im¬ 
pressed with the evidence by which it was 
sought to prove Nayan ‘Manjari’s sanity at 
the date of the lease and on thi^ I am in 
full agreement with him. Tn so saying I 
do not forget that in the course of the argu¬ 
ment before u.s, we were repeatedly re¬ 
minded of the part taken by the Eogistra- 
htion clerk, but I attacli little or no im- 
{xirtanee to it. The Sub-Judge therefoie 
w’as (in my opinion) justified in his conclu- 
.sion that it is clear that in September 1906 
Nayan iNfanjari was of unsound mind and 
incapable of managing her affairs. 

But if she was of unsound mind then, il 
is conceded, in view of the interpretation 
placed by the Privy (’oimeil on the (’on- 
tract Act, that the lease was void. , Tf our 
decision were final, this would be .sufficient 
for the disposal of this appeal; but as tho 
case may go further, it is right that 1 
should di.scuss it on the hy^xithesis that 
lunacy on the critical date was not estab¬ 
lished. Tarahant Bancrjce v. Puddo- 
vioney Dossi (3). This therefore 1 will 
proceed to do, though it must not be 
supposed that in so doingT feel any doubt 
as to the Sub-Judge’s conclusion on the 
question of Nayan Manjari’s sanity 
Nayan Manjari on the lOth Sejdember 
1906 was a pardtinaMhi)i illiterate lady, ap- 
j'arently with no knowledge of English, 
and oven if, as I assume for the present 
purpose, she was not a lunatic, she un¬ 
doubtedly was of weak intellect. And yet 
if is to her that Iho Defendant went for 
his permanent lease, though there, was an 
administrator pnidrntc Ute, Mr. Bcl- 
chamber.s, and a st-nior co-widow, a co¬ 
sharer with Nayan Manjari, aw to whose 
sanity there never had been any question. 
The*^ evidence further shows that at this 
time'tllire wa.s a fiim of Attorneys acting 
for Nayan Manjari; .still they were not 

(J; 10 M. I. A. 478 At p. 488* (1,^66). 


consulted, and the lawyer who is suppos¬ 
ed to have represented her in this tran¬ 
saction is Monoje Mohun Bose, a Police 
Court pleader. It is clear beyond doubt 
that this Police Court pleader in no way 
protected Nayan Dfanjari, and did not 
( ven take the trouble to ascertain the facts 
necessary for giving her sound advice, 
iior did Kuchil in any way look after the 
lady’s interests or give her any effective 
advice. As he himself says, “ the tran¬ 
saction was completed in hot haste ”, such 
‘‘ hot haste ” indeed was there that the 
Iciise still contains blanks. The evidence 
that the document w'as r<iad or explained 
to her or its contents or purjxirt understood 
by her is not worthy of credit, and this 
omission is all the more serious as the 
ilix-umcnt was in English, a language 
.Vayati Manjan is not shew n to have under¬ 
stood. The Sub-Judge on a consideration 
of the evidence came to the conclusion 
that the document was not read over and 
cxplaiiied to Nayan Manjari; that she did 
i.ot know what she was doing, but executed 
the lease w ithout knowledge of its contents, 
and that she had no iudo|)endent advice. 

1)1 my ojiinion this contention is justified 
by the evidence and T agree with it. Even, 
therefore, if my finding that Nayan 
-Manjari was jn.sane b.‘ not accepted, still 
the transaction is one which cannot stand. 

It hfiH however been argued that apart 
from lunacy the. transac-tion would be 
voidable and not void, and therefore, it is 
urged, it could not be avoidW by any one 
but Nayan Manjari and in a suit to which 
her manager was a parly. I am not awaro 
of any case in which it^lias been directly 
discussed and determined whether such a 
trarfeaction is v6id or voidable, but in Lola 
Mahabir Prosad v. Musst. Taj Begum, 
Privy Council Appeals Nos. 66 and 67 of 
/913, Lord 'Moulton'delivering the judg¬ 
ment of the Privy Council in a case where 
I, 
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the bond of a pardanashin lady came in^ 
question said, “ It follows therefore that 
as against the present Appellants it must 
be taken that the terms of the mortgage 
bond .were extortionate and that the lady, 
the mortgagor, did not understand the 
effect of the deed by reason of its not having 
been adequately explained to her. The 
deed is therefore void and cannot be en¬ 
forced against her,” 

It is argued before us that Lord 
Moulton’s remarks were not directed to the 
distinction between a deed that was void 
and one that was voidable, and that there¬ 
fore they must not be read too literally. 
In the absence of a more searching argu¬ 
ment than that addres.sed to us I must re¬ 
frain from expressing any definite opinion 
on the question whether the deed of a 
pardanashin woman is void or voidable, 
or whether each case must not depend on 
its own peculiar circumstances. And I 
am the more iinjxdled ((► this course, for, 
in the view I take and have already ex¬ 
pressed, the Kecoivers are, cmnpctent 
Plaintiffs even if the lease is not void but 
voidable. It is sufficient for the purpose 
ol this case to hold, as I do, that the evi¬ 
dence docs not satisfy me that the lea.se 
on which the Defendant relies was explain¬ 
ed to the lady or understood by her. 

Therefore the Defendant has failed to 
discharge the burden of proof that lay on 
him, and the Keceivers are entitled to rely 
on this defect 'in his proof whether the 
lease be void or voidable. I do not over¬ 
look the argument that if the lease is only 
voidable, the suit is incompetent in the ab¬ 
sence of the manager. It is contended that 
to avoid the transaction tlv; manager is or 
should ordinarily be a party where a.tran¬ 
saction is sought to be avoided on the 
ground of lunacy; but on the h-ypothesis 
with which I am now dealing, the lease id 
impugned on the ground nqt of the lady’s 
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lunacy, but of the inadequate protection of 
d.*pardanashin lady. Moreover even if a 
lunatic’s manager can sue, still there is no 
establisht/d rule of practice in this High 
Court that requires suits relating to the 
lunatic’s property to be brought by him and 
not by the lunatic. 

On the contrary the Code of Civil Pro¬ 
cedure contemplates suits by jx'rsons of 
unsound mind whether so adjudged or not 
{see Order XXXTT, rule L'J and Apixjndix 
A ” Dc.scriptions of parties in particular 
cases ”j. It is true that a person so in- 
cajjacifated has to sue by a next friend; 
but a next friend is not a party, and the 
absence of a next friend in this suit is 
immaterial. In any case the objection is . 
one of’pure technicality and it cannot be 
suggested that the absence of the manager 
has affected the merits of the case. And 
sec. 99 of the Code provides that no decree 
shall be reversed or modified for error or 
irregularity not affecting the merits or^ 
jurisdiction. To sum up, then, this apiiears 
to me. to be a i)Oculiarly gross case of over¬ 
reaching a lady who was in a special 
degree in need of advice and protection. 

1 have already expressed my opinion that 
she was of unsound mind at the date of 
the lease. If I am wrong as to that, still 
it can hardly be denied that her mind was 
•seriously unbalanced. In this transaction, 
she received no advice and no protection, 
and in place of her ordinary attorneys, an 
uninformed Police Court pleader professed 
to act of her. No explanation is forth¬ 
coming why the Defendant should have 
gone to her for the lease, and not to the 
administrator pendente lite or the senior 
and apparently sane co-widow, and in the 
absence of explanation the course pursued 
is eminently calculated 0 excite suspicion. 
And over and above all this the transac¬ 
tion was one of grave and obvious 
improvidence. 
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T therefore bold that the lease on which 
Ihe Defendant relies has created no title 
in him which bars the Plaintiffs’ right to 
|X)sse.ssion, though they only .s\A^ as Ee- 
ceivers ap]X)inted by the Court. It was 
S( Tiiewhat feebly suggested in the course 
or the Ap})ellant’s o]iening that certain 
Small Cause Court proceedings estopped 
the Plaintiffs from denying that the De¬ 
fendant was a monthly tenant and so en¬ 
titled to notice to quit. But the Defend¬ 
ant declines to he treated as a monthly 
tenant, and when the Vakil for the Res¬ 
pondent proix)sed to deal with this point 
in the course of his argument, he was 
stopj'Hid by his opponent who said he did 
not })ress it. I therefore need not deal 
further w'ith this plainly unsustainable 
plea. No other argument than those with 
which I have dealt was advanced as afford¬ 
ing an answer to the Plaintiffs’ claim for 
possession. 

The result then is that the Plaintiffs 
"have (in my opinion) been rightly awarded 
a decree for [wssession. They are also 
entitled to the mesne prgfits which have 
been decreed subject to a small reduction 
i)t Hs. G8, the sum accepted by both parti(‘s 
as representing the brief period during 
wliich mesne profits would not be payable. 
The Plaintiffs had filed a cross-objection 
as to th(' amount awarded in respect of 
mesne profits, but they were out of time, 
and wore abandoned without our being 
a.sked to excuse the delay. The only topic 
that nunains for con.sidoration is the direc¬ 
tion as to the new rooms alleged to haye 
been constructed by the Defendant. • This 
ha.s been left for determination in execu¬ 
tion. But this is a survival of a procedure 
fre(juently condemned and no longer 
countmanced. It was a device commonly 
employ^ for the puriwse of showing a 
satisfactory return of* work, but is 
.not now sanctioned. The question involv¬ 


ed is one that must be decided in the suit 
before a decree is passed and both sides 
agree to our sending down an issue for the 
purjiose of amving at a final decision. Wo 
therefore send dowm the following issues : 
—What structures were erected by De¬ 
fendant No. 2 on the land in suit prior to 
the 15th of November 1908? A description 
.should be given of the structures so created 
distinguishing such of the structures 
as come within clause 10 of the lease. Both 
parties will be at liberty to adduce evidence 
on this point, and the return to this Court 
should be made in four months. When 
the return is made, we will dispose of the 
w'hole case and will deal with the question 
of interest on the Government papers in 
n spect of which a claim i.s made by the 
Apjxillants. 

N. II. Chatterjea, J.—I agree. 

[CIVIL APPELIATE JURISDICTION.) 

Appeal from Order No. 219 of 1912. 

Fletcher, J. Nistarini Debya, 

Richardson, J. Defendant No. I, 

1914, Appellant, 

Hoard, 23 and v. 

24, June. Behary Lal Mukuer- 
Judgmgpt, JHE, Plaintiff, 

24, June. Respondent. 

Will, conttruction of—Indian Succenion Act (JT 
of 1865}, see. Ill, rule of construction in—Legacy 
vjifli power to sell, make a gift, eta, in respect of 
properties heq^ieathed, if absolute gift to legatee. 

A Hindu in his Will 'protHdcd as follows : 
—“ / bequeath to both of you (the testa¬ 
tor's widow and his brother’s daughter) the 
nst of the properties * * * You will be¬ 
come entitled to sell or make a gift or heba, 
etc. fin respect ^of the <said properties and 
hold and enjoy the same * If. by 

the trill of God one of you should die before 
the other, whoeveri will survive will 
hold and enjoy the whole of the property 
as malik.-” , 
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Held— That the case fell within sec. Ill 
of tfte Indian Succession Act and tKe 
widow not having predeceased her husband 
and having survived the period of distri¬ 
bution took an absolute interest under the 
Will. 

That the ordinary rule of construction 
when the-testator has given an absolute 
gift to a legatee and then has made a gift 
over simpliciter on a contingency of death 
is that he was referring to death before the 
period of distribution. This is clearly pro¬ 
vided for in sec. Ill of the Indian Succes¬ 
sion Act which applies to Hindu Wills. 

The rule in this section is an absolute rule 
of construction and not a rule of construc¬ 
tion which may be contradicted by other 
evidence appearing on the face of the Will. 

This was an apj>eal preferred on the 2nd 
May 1912 against the order of Babu 
Ivunja Behary Gupta, Sub-Judge of Zilla 
Birbhum, dated the 15th February 1912, 
reversing an order of Babu Tej Chandra 
Mitter, Muiisif at Bolpur, dated tlie 22nd 
December 1910. 

The material facts will appear from the 
judgment. 

Babu Sarat Chandra Mukerjee for the 
Appellant. 

Babu Karunamoy Bose for Babu Khettra 
Mohan Sen for the Res]X)ndent. 

The Judgment ok the Court was as 
follows:— 

Pletchbiu, J.—This is an appeal from 
a judgment of the learned officiating Addi¬ 
tional Sub-Judge of Birbhum, dated the 
16th February 1912, reversing the decision 
of the Munsif, first Court of Bolpur. The 
suit was brought'by the. Plaintiffs, claim¬ 
ing through one Srimati Sindhubalgi Debi, 
who waa the widow of one Mohesh Chan¬ 
dra Mukerjee, for an one-half share of the 
estate of Mohesh Chandra -and the sole 
question that we have got|to decide in this 


case is what is the true construction of 
ihe Will of Mohesh Chandra. Mohesh 
Chandra made his Will on the 30th August 
1884. /There are first the usual recitals 
and then the Will runs in the following 
terms : ” I bequeath to both of you," that 
is, his widow Srimati Sindhubala and 
Srimati Nislarini, the daughter of his late 
brother, ‘ ‘ by this Will the rest of the pre- 
’perties and also the properties that will 
exist after the death of my niece (brother’s 
daughter) Srimati Tincouri Debya out of 
the properties given to her.” Then 
follow these words;—‘‘You will become 
entitled to sell or make a gift or heba, etc., 
in re.spect of the said properties and hold 
and enjoy the .same." Now, pausing here 
for a moment, let us see what is the nature 
of the interest that Sindhubala and 
Nistarini, the present Ap|)ellants before 
I’s, took under the terms of that gift. It 
seems to me that it is impossible to say 
that a iK'rson to whom a property is given 
with power to sell, make a gift or heb<f, 
etc., and I prt'sumc, to do anything else he 
likes with—has an interest loss than an 
absolute interest in the property. Those 
words in the Will cannot be given effect 
k excoj)t by holding that Sindhubala Debi 
and the l^cfendant Nistarini Debi took an 
absolute interest in the projierty. Then 
comes the clause that has given rise to this 
litigation. ‘‘If, by the will of God, one 
of you should die before the other.” Now, 
\vhat was the to.stator contemplating when 
he said ‘‘ if one of you should die before 
the other?" What the testator was con¬ 
templating when he provided that, if one 
of them should die before the other, must 
have been some period which he had in 
view. The only period that is possible to 
give effect to on this Will is the period of 
distribution, that is, if one should die 
before the <i8tate is liable to be divided 
between the two ladies. So far as I can 
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sec, on the wording of this Will, it is im¬ 
possible to hold that the testator had ill 
view the contingency of one of the ladies’ 
dying before the other, which obviously 
must happen at some time. Then the 
testator provided that in that event ‘' w'ho- 
ever will survive will hold and enjoy the 
whole of the property as nialik.” The 
learned Sub-Judge in the Court below has 
held that that clause applies only in the' 
case of the death of one of the residuary 
legatees in the lifetime of the testator, 
that is, before the period of distribution. 
That is clearly provided for in sec. Ill of 
the Indian Succession Act which applies 
tc Hindu Wills and that rule in sec. Ill 
of the Indian Succession Act is an abs(ilule 
rule of construction. It is not a rsle of 
construction tike the rule in Home v. 
Pillans which may be contradicted by 
other evidence apix^aring on the face of the 
Will. The rule laid down in .see. 111 of 
the Indian Succession Act is a statutory 
fule of construction which the Courts arc 
bound to fellow. It is uuite true that, in 
this case, if one applies the rule laid down 
in Home v. Pilhns, one arrives at the 
•same result. There is nothing in thi.s 
Will to show that the testator meant death 
after the {Xiriod of distribution. The 
ordinary rule of construction where the 
testator has given an absolute gift to a 
legatee and then has made a gift over sim- 
plicitcr on a contingency of death is that 
he was referring to death before the period 
of distribution. That rule has been estab¬ 
lished and in snite of the elaborate argu¬ 
ments addressed to us by the learned Vakil 
for the Appellant, I still remain uncon¬ 
vinced that the rule has been departed from 
in thi 3 country. This case falls within sec. 
Ill oLthe Indian Succession Act and the 
widow Ifndhubala not having predeceased 
her husband and having survived the period 
of distribution, in my opinion, took an 


absolute interest under the Will. I there¬ 
fore agree with the judgment of the learn¬ 
ed Sub-Judge in the Court below and think 
that the present appeal ought to be 
dismissed with costs. We assess the hear¬ 
ing fee at one gold mohur. 

Bichardson, J,—I agree. 

Appeal dismissed. 

[CIVIL APPELLATE JCRISOIOTION.] 

Appeal from Appellate Decree 
No. i;32y OF 1911. 

Ramadhin Singh 
and anr., Defendants, 
Appellants, 

V. 

Jadl'nandan Singh 
and anr., Pluiiitiffs, 
Respondents. 

/{ig/it to dis /large witer, not cla.med at ea$ement' 
but 03 (inci i 'tg to owiiersAip of land. 

The Plaintiffs were the owners of land 
on the south of that of the Defendants, on 
a higher level, and the water falling on the 
lend of the Plaintiffs floioed on to the land 
of the Defendants who built a bund on 
their land so as to obstruct the water occ«- 
mulated on the Plaintiffs’ land from 
flowing towards the north through the 
Lefendants’ land. The Plaintiffs alleged 
that they were entitled to have the water 
on their land discharged through the De¬ 
fendants’ land; but they did not claim it 
as an casement hut as a right ancillary to 
their property which they haU not parted 
with : 

Held— That there was such a right as 
that claimed by the Plaintiffs, although the 
Plaintjffs did not claim Jthe right to dis¬ 
charge their water and did not in fact dis¬ 
charge'their water on to^lKeTTefendgnts' 
land by any defini te ch annel. 

•'That the duty of the Defendants was to 
allow the water^from the Plaintiffs' land < 


Stephen, J. 
Mullick, j. 
1914, 
31, July. 
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to pass on through their land. It was then 
open to them to dispose of it in the way 
they thought best. 

This was an appeal preferred on the 
29th May 1911 against the decree of Babu 
Raj Narain Mukerjee, Sub-Judge of Arrah, 
dated the 17th February 1911, afifirming 
the decree of Lala Damodar Parshad, 
Munsif of Arrah, dated the Gth June 1910. 

The Plaintiffs brought a suit for declara¬ 
tion that the surplus rain water of the 
Plaintiffs’ iakta passes through the Defen¬ 
dants’ takta and for removal of the bund 
raised to stop the flow of water and for 
recovery of damage. The material aver¬ 
ments in the plaint were as follows :— 

‘ ‘ That the Plaintiffs and Defendants are 
owners of minor shares of Mouzah Mohim 
alias Barkagaon, Purgana Piro, and some 
taktas have, by butwarc, been separately 
allotted to some owners of the said mouzah. 

“ That the land of the said mouzah is 
high on the south and low on the north, 
and consequently the lain-wator of the 
said mouzah has without any interference 
on the part of anybody been flowing away 
by the northern side from time imme¬ 
morial. 

“That a Government canal passes 
through the mouzah; after constiuction of 
the canal a baha w'as constructed for the 
flow of rain-water cf the said mouzah and 
of other mouziUls lying to the south thereof, 
with the object of protecting the embank¬ 
ment of the canal, and through this baha 
the rain-water of the Plaintiffs' taktn as 
also of other mouzahs on the south flows 
away towards the north. 

“That there,has been existing an ill 
feeling between .the Plaintiffs and the 
Defendants, and consequently to injure 
the Plaintiffs, the Defendants wrongfully 
and without any right constructed a bund 
in spite of remonstrance on the part of the 
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Plaintiffs’ takta might not flow towards 
the north through the syphon and baha 
and the accumulating rain-water might 
damage^ the crop of Plaintiffs’ takta. 

That the Defendants have no right to 
construct the bund in question, nor have 
they any right to do such things as would 
obstruct the flow of the rain-water"of the 
Plaintiffs’ takta towards the north.’’ , 

> The Munsif in the course of his judg¬ 
ment hold— 

“ The Plaintiffs claim right under 
natural casement. It has been held in the 
case of Abdul Hakim v. Gonesh Dutt (1), 
that the right of the owners of high land 
to drain off its surplus surface water 
through the adjacent lower grounds is in¬ 
cident to the ownership of land in this 
country. Thus .such right being incident 
to ownership, no long user is necos.sary to 
ripen it. It has been proved beyond any 
reasonable doubt that the general slope 
of the country is from south to north and 
that surplus rain-water passes from south 
to north.’’ 

The Munsif decreed the Plaintiffs’ suit 
in the following terms 

“ That the Plaintiffs’ right to drain off 
surplus rain-water of their takta through 
the Defendants’ patii is declared and the 
Plaintiffs’ claim for damage is decreed for 
Rs. 50. That the Defendants do remove, 
within one month from the date of decree, 
the bunds at the (xiints marked “ D ’’ and 
“ S ’’ in the Amin’s map to the extent of 
2 cubits in each point. There can be 
ridges at these two points not more than 6 
ihches in height. On failure of the De¬ 
fendants to carry out the terms of the decree 
the Plaintiffs will be at liberty to have it 
enforced in execution according to.,law. 
The Plaintiffs to get £ths of the costs of the 
suit, and the Defendants to bear their own 
costs.” 

.0) I. L. R. IS Cal. 323 ,1885). 
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The Sub-Judge affirmed the decision of 
the IMiinsif. Thb Defendants preferred r. 
Second Appeal to the High Court. 

Mr. C. R. Das with Babu ^urendra 
Nath Ghosal for the Appellants. 

Babus Ram Charan Majiimdar and 
Raghu Nath Singh for the Respondents. 

r The of tiif, Court was as 

fol low’s :— 

In this case, the Plaintiffs own some land 
on the south of that of the Defendants on 
a higher level, and the water falling on tlie 
land of the l’laintiff.s naturally flows on to 
the land of the Defendants. The Defend¬ 
ants recently built a bund on their land so 
as to obstruct the water accumulated on 
ihe Plaintiffs’ land from flow'ing towards 
the north through the Defendants’ land. 
The Plaintiffs allege that they arc entitled 
to have the water on their land discharged 
through the Defendants’ land; but they 
do not claim it as an easement. They 
>:Iaim it us a right ancillary to their pro¬ 
perty which th('.y have not parted with. 
This raises a question in a very simple 
form, namely, whether there is any such 
right. On the authorities ]>laced before 
ns, we are of opinion that there is, 
although the Plaintiffs do not claim the 
right to discharge their water and do not 
in fact discharge, their water on to the 
Defendants' land by any definite channel. 
The duty of the Defendants is to allow the 
water fnjm the Plaintiffs’ land to pass efa 
through their land. It is then open to 
them to dispow" of it in the w’aj they think 
best. The lo\\(>r Courts have ordered the 
Defendants to ron.ove the bund wdiich they 
have created. It is not necessary in order 
to satisfy the i’laintiffs’ claim that this 
shouy be done; but it will be sufficient if 
the D^ndants make some arrangement 
by which the water coining on to their 
land from the Plaintiffs’ land may pass 


over their land in such a way as not to 
lemain on the Plaintiffs’ land. So far, 
the appeal is allowed. 

A second point has been raised in con¬ 
nection with two maps which it is said the 
Court below refused and which the Defend¬ 
ants say ought to have been judicially 
noticed. On considering the nature of the 
ease and the course followed, and from 
what we understand the contents of the 
map to be, we do not think that the De¬ 
fendants have made out any grounds for 
appeal on this ground. We accordingly 
allow the appeal only to the extent we 
have indicated above. 

Under the circumstances of this case we 
make no order as to costs. 

Appeal allowed in part. 
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Ai’J’eal from Order No. 517 of 1912. 


Mookerjf.e, J. 
Beachcroft, J. 
1914, 

Hoard, 3, 4 and 
5, March. 
Judgment, 

9, March. 


Katyayani Debi, 
Defendant, Appellant, 
r 

Port Canning and 
Land rMPRo\EMENT Co., 
Plaintiff's, Respondents. 


Indiftn Regislfiition Act {X VI of 1908), sea. 3, 
17 —Menioiandum o/ arrangemtiit between lestor 
anti Ifssee, >/ niust be sttimyeti nnd regietered — 
ileclamatioH 0/ lease—Rent if enkmceable het/ond 
the max mum fixed —,mokurii'i lease — 
Lease hg agent—App rent authority—Ratification 
— Knowledge of principal, if necessary for rit'/lca- 
tion. " 


.1 document, dated the 8th March 1885, 
which did not demise any properly and 
was neither a lease nor an agreement to 
lease,Jjut was and purposed to be a memo- 
randuni of an arrangement which had been 
made 'with the grantees by the agent of 
the lessors on their behglf and under which 
the grantees 'had taken possession with 
effect from 12th^pril 1884, was admissible 
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in evidence alWough neither stamped nor 
ngistered. 

When land teas let out for purposes of re- 
elamation to he effected hy the lessees at 
I their expense, though the lessors also under¬ 
took to make a contribution thereto, and 
teas to be held for the first four years irith- 
\ out rent which was thereafter to be progres¬ 
sive till a maximum was reached, and 
there, was no provision for a further rise, 
the reasonable inference to draw from these 
' circumstances was that the parties intended 
that when the specified maximum was 
reached, there would he n'o further in¬ 
crease. 

Every act done by an agent in the course 
of his employment on behalf of his prin¬ 
cipal and within the apparent scope of his 
authority binds the principal, unless the 
agent is in fact unauthorised to do the 
particular act and the person dealing with 
him has notice that in doing so he is e.r- 
ceeding his authority. 

•The grantees in this case were entitled 
to presume that the agent who had admit- 
tidly authority to grant reclamation 
Uases had acted with regularity and within 
the scope of their authority. 

Where ratification is established^ as to 
a part, it operates as a confirmation of the 
whole of that particular transaction by the 
agent. 

Before the principal can be held bound 
by ratification, he must be proved to have 
had full knowlcrigebr at any rate means of 
knowledge of all the essential facts of the 
transaction into which his agent had 
entered on his behalf. 

This was an appeal preferred on the 13th 
November 1912 from an rader of H.' P. 
Oiival, Esq., District Judge of 24-J’ar- 
ganas, dated 14th August 1912, reversing 
« decree of‘Babu A! G. Bat4ibyal, Sub- 
Judge, Alipore, dated 18th September 1911.* 


Land Improvement Co. 

The facts of the case will apix'ar from 
•thejudgment. 

Babus Nil Madhab Bose, Baidya Nath 
Dutt and Uiralal Ghakrabartty for the 
Api^llant.^ 

Dr. Bash Bchary Ghosc, Babus Gobind 
Chandra Dcy Roy and Stirendra Kumar 
Bose for the Rcs^xjndents. 

The droGMENT op the Court was as 
follows :— 

The sub.stantial question in controversy 
ill this aj>peal is, whether the rent of the 
tenure held by the Defendant Apixdlant 
under the Plaintitfs Respondents is en- 
hanceable. The Plaintitfs constitute a 
joint-stock company which has its head¬ 
quarters in Bombay and its local office in 
Canning* Town. On the 20th October 
1876, the company apfxiinted one Cowasjee 
Edalji as their attorney to take and obtain 
)X)ssession of the projKn*ly which includes 
the disputed tenure. On the 8th March 
1885 Cowasji Edalji drew up a memoran¬ 
dum whicli embodied the arrangement 
made by him on behalf of the company 
with five persoiu^ who were teachers by 
profession and constituted a. company 
known as “ Teacher and Company The 
memorandum recited that with effect from 
the commencement of the yi’ar 1291. that 
is, from the 12th Ajiril 1881, Teacher and 
Company had taken |X)sscssion of a. thou¬ 
sand bighas of laud, in three separate 
parcels within defined boundaries. The 
jungles were to be cleared by the lessees, 
the lessor company to contribute to the 
exiKmses of reclamation at the rate of Re. 1 
IK'r bigha in tlie case of two of the parcels 
and at the rate of Re. 1-8 pet bigha in the 
case of the other parcel. The land w’as 
to be held rent-free' for the first four yc'ai-s; 
in the fifth year, rent was to be paid at 
the rate of four annas ixjr bigha; in the 
sixth year at 8 annas per bigha; in the 
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sovcnlh year at 12 annas and in the eighth 
year at Pe. 1-1 ]u*r bigha. It was further, 
stated that the last mentioned rate, of 
He. 1-1 ])er l)igha ^\as to be the maximum 
rate of rc'nt in a Didurosi mokiAari tenure. 
This memorandum was signed by Cowasji 
hldalji as agent of the lessor company and 
also by Dwarkanatli Roy, their Superinten¬ 
dent, and w as mane over to the lessees. Tt 
i.i nut (lisput('d that tlu' terms of tins 
arrangement have been carried out and in 
accordance then'witli the lessees have 
constructed the usual embankments and 
eiiUerts, have reclaimed the land and have 
biH'ii in t'<‘en)>ati()n thereof. A few years 
after the nu'inorandiini, the land was 
divided amicably amongst the h'ssees, and 
n: 181)8 the representatives of two of them 
obtained mnurosi niokurnrt leases for- 
jiially I'xeeuted ii\ their favour by the 
h'ssors. The J)(d'endanl Appellant is the 
daughter and represen(aliv(! in interest of 
one of the ti\e original grantees. On the 
11th March 1010. that is, 25 years after 
the date of the memoraJidum of arratige- 
• uent, the company in.slituted the jtresent 
suit for enhane<mienl of uemt of tlu' tenuic. 
The Court of first instance held that the. 
rent was not liable (o enhancement, but 
that the, company wa.^ erititU'd to have I he 
rent re-adjusted by as.sessment of exec'ss 
lands, if unv. I'lxm appeal, the District 
-Judge has held that tlu' tenure was eii- 
bano'-able and has remitted the case to tlie 
Court <jf first instance for an enqnirj^ as 
tc the fair rent payable. The present ap¬ 
peal is directed against the order of remand. 

The first and the, most vital question »for 
consideration Is, what, was the nature of 
the tenancy’^ It. has not been disputed 
that if till.' memorandum of arrangement is 
5 genuine instrument and is admissible 
in evidence, th&^pjfture was maurasi and 
mokurari. In the Court of first*instance, 
objection was taken to tlie ybception of this 
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document in evidence on the ground that 
it was neither stamped nor regis^tered as 
|■e(luircd by law'. This objection was over¬ 
ruled and the Sub-.ludge also exj)resscd a 
doubt as to its gemiinene.s.s. Ufxm appeal, 
no question of admissibility of the docu¬ 
ment was raised bc'fore the Judge who 
pionoimced in favour of its genuineness, 
and llie ease has been divided on the as- 
siimplion that the (loeumi'ut had been pro¬ 
perly leceived in evidi'nee. In this Court, 
an euriiest endeavour has been made on 
behalf of the cunifiany l\es|Kmdent to sup¬ 
port till' |)osition that the document is not 
adniissibli! in evidence. It has been argued 
that the document is an agreement to 
lca.se, if not a lea.se, and that in either view 
the. doeumeni was eoinpulsorily registrable 
under see. 17 of the Indian Registration 
.\ct, n'ad with the definition of the term 
lease " gi\en in .see. -1. Reference has 
been Jiiade to the I'asi's of Lall Jha v, 

(1), Vurmnuuddu.s Dharsry (2), 
lUniiiisu'tnnif v. Tiruimlhi (8), Chawpak- 
lolikn V. Ndfar (!handr:i (1), and Mohipal 
Siiu/ V. Ldlji Silly to) to support the argu¬ 
ment that then' was a presi'iit demise made 
by the mcmoianduin whieb was consc- 
<|ii('nlly either a lease or an ngree.mcut to 
base. ^ M'e are nut prepared to accept this 
contention as well-founded. The docu¬ 
ment doi.'s not demise any pro|)crly and ia 
neither a lease nor an agreement to lease. 
It is what it pur)K)rts to he on the face of 
it, namely, a memorandum of the arrange¬ 
ment which had been nlade with the 
giantees by the agent of the company on 
thc'ir b.'half, under which they had taken 
possession with effect from the 12th April 
1884. In this view, iItc divumont was 
nglitly admittiid by 'the Court of first 

• (1) I. L.K. 7 0*1. 717 (1881). 

(2) 1. L. R. 10 Bom. 101 (1885). 

(3) I. L. B. 27 M*a. 13 (1903). 

. (4) 181. L. J. 800 (1910). 

(6) 17 C. W; N. 186(108) (1912). 
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instance. We may add that in that Court 
the Defendant called u|X)b the Company 
to produce the counterpart of the memo¬ 
randum. Her case was that the memo¬ 
randum had been drawn up in duplicate, 
that one copy was given" to her predecessor- 
in-interest and that the other copy was 
retained by the company. On behalf of the 
company, it was staled that the counter¬ 
part had been lost; but it has been ex¬ 
plained before us that this did not mean 
that the company admitted the genuine¬ 
ness O'! the document ]>roduced by the 
Defendant, but merely indicated that no 
trace of a counterpart could be found in 
their ofBce. The company, however, pro¬ 
duced a book which contained an abstract 
o*" Jhis memorandum, entered some years 
after the date when llu' original was exe¬ 
cuted. This is plain from the circum¬ 
stance that at the foot of the entry there 
is a note that the land had been parti¬ 
tioned and the shares of the grantees as 
arranged amongst themsidvc's are stated in 
detail. It may lie taken then that the 
entry in the hook produced by the com- 
f)any was not contem|xiraneous with the 
I'xecution of the memorandum of aminge- 
luent. Ev(m if \'<' confine our attention 
tc this entry, it is plain that tin* tenure was 
intended to b<! inattrofii and ncokururi. 
The entry is to the eiy<‘ct that the land 
would be held rent-free for the first four 
years, and that during the nc'xt four years 
the rent would l)e progressiva*, namely, four 
annas, eight annas, twelve* annas and 
seventeen annas in successive years. But 
there is no statc'inent as to who was to re¬ 
claim the jungle. ^ This indicates conclu¬ 
sively that the entry^ was not intendeij to 
be an absolut«'ly full and ‘accurate copy 
of the original memorandum; it wak in 
essence an abstract of the terms as arrang¬ 
ed between the agent of the ceftnpany and 
the grantees. If, now, we| coniine our¬ 


selves to the abstract as contained in the 
'book and bear in mind the principle re¬ 
cognised in the cases of SooTd Soondery v. 
Gblam Ally^lC)), Sutto Surun v. Mohesh (7), 
Dhunput V. Gonman (8), Huro Prosad 
Roy Ghmdhnry v. Chundee Charnn Boy- 
rdcjce (0) and Robert Watson, Co. V. 
Radhn Noth Singh (10), it becomes plain 
that the tenure was never intended to be 
enhanceable; and we are fortified in this 
view when wc find further that no at¬ 
tempt lias been made to enhance the rent 
during a [X'riod of at least 17 years. The 
land vva.s obviously let out for pur|X)ses of 
ivclamation, to ho effect<’d by the lessees 
at their exp-use though the lessor also 
undertook to make a contribution thereto. 
Ii was tabe held during the first foiir years 
without payment of rent. The rent W’as 
thereafter to !)(- ju-ogressive till the maxi¬ 
mum mentioned was reached, and there 
vras no provision for a further rise. The 
n-asonable inference to draw from these 
circumstances is that the ])arties intended 
tluit when (he sp-cifu-d maximum had been 
reached, then- would he no further in¬ 
crease. As was*w-cll observed l)y Mr. 
.Justice M'ilson in Hum Prosad v. Chundi 
('haran (9). if the contrary vi(-w' were adopt¬ 
ed, the infen-iiee would follow that after the 
uiaximuni had bc-en reached, the lessors 
might, in tin- vi-rv next year, seek to en- 
hanct- the rent payable, which could hardly 
have be<'n the intention of the parties. 
Whrlher, therefore, we look to the memo¬ 
randum produced by the Defendant which 
contains an express recital that the tenure 
wad maurasi and mohurnri or confine our 
attention to the entry in the book pro¬ 
duced by the company, which though 
merely an abstract, sets out the mati;rial 

(6) 16 B. L. R, 125 ; 19 W. 141 (1873). 

(7) 12 M. I. A. 263 (1868). 

(8) n I. A. 433 (1867). 

(9) I. L Ri 9 C«l. 606 (1883). 

(10) 1 C. L. J. 672 (1906). 
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terms with sufficient fulness, there is no narily granted to lessees who have 


rf)Oin for doubt that the tenure was* in-* 
t( nded to be not enhanceable. 

The (luestion next arises, v^iether the 
manager of the company was competent 
to grant a niaurafti and mohurari lease of 
this description. The extent of his 
authority dejM^nds primarily n|)on a ]xjwer 
of attorney, dated the ‘20th October 187G. 
T‘ has b(‘en strenuously argued before us 
o?i behalf of the company that the terms of 
this power must be strictly construed ; and 
reference has been made in siip}x>rt of this 
view to the rule recognised in Bryajit v. 
La Banque Du Fcuplc (IP, Uoy RadJia- 
lxif!)}C‘ii V. Nauratan Lai (1-2), and Binilu- 
haftliiui V. Gir'uDum (l.'O. Our attcjitioii 
has been invited specially to the* passage 
ir. the' iKnu-r of attorney which authorises 
the agent to accejit Jiabuliyats or counter¬ 
parts f»f nuiurafti leases granted by the 
company to raiyats, and it has be^en argued 
that in view of the well-known distinction 
between mnurasi and uiolurari leases, 
Mtiarunjun v, Lcrhniauil (14), the 

agent miist thus be deemed to have 
been authorised to grant only matirasi 
1)1 hen'ditary leasc.s and not moliirari 
leases, that is, leases by which rent 
U fixed in perpetuity. The Apjs'l- 
lant lias, on the other hand, contended 
with considerable plausibility that the term 
‘ itnurnsi ” has been used in the jkovit of 
attorney, as it is familiarly u.scd in yjonular 
language as equivalent to “ umuras; lind 
mokurari ”, and that the agent was intend¬ 
ed to be vest^'d with authority to 
grant tuaurasi and inokumri leases, 
specially in view' of th<' well-known 
fact that, for purposes of r('cla.mation, 
wnuraai and mokurari le.ases ere ordi- 

(11) [llW] A. C. 170. 

(12) 6 G. L. J. 4»0 (500) (1907) 

(iJ) 12 C. L. J. 116 (1909 

(14) 3 W. R. 84 (18631. 


to bear the burden, wholly or partially, of 
the costs of reclamation. Eeferenco has 
also been made to the terms of a lease 
granted to the representative of one of the 
original grantees on the 25th April 1908 
after the la«d had been partitioned 
amongst the lessees. This lease is describ- 
('(1 in its commencement as a maurasi 
patla, and tlx* concluding paragraph 
states that, under the conditions pre¬ 
viously mentioiied, a mokarnri patta is 
granted to the lessees named. An exam¬ 
ination of the terms of the lease, how- 
cv(‘r, shows plainly that what is granted 
IS a maurasi and mokurari patta. It has 
lieen argued with some force on behalf of 
the Appellant tliat in so far as this com¬ 
pany at any rate wi're eonceriu'd, the ti'rm 
maurasi ” was used by them as equi- 
\alent to " maurasi and m‘i>kurari In 
reply it has been argued on behalf of the 
Kespondent that reference cannot rightly 
bi made to a document of subsequent date 
to exjdain the terms of the power of attor¬ 
ney which had bc'en executed more than 
‘2(1 years before : lihagwat v. Shea Prosad 
n.5), Kamalc.shicari \. Uahmari (10). In 
our (opinion, the Ajqiellant need not rely 
upon tile argument mentioned, and it is not 
material for the pur[)o.ses of this appeal 
to hold that the term maurasi in the power 
of attorney was used in 'a loose or fKipular 
se;ns(‘, as equivalent to maura.si and 
mokurari. The decision of the case must 
dejK'nd nj>on two fundanumtal questions, 
namely, first— was the lea.se grant'd by the 
agent within the apparent sco|ve of his 
authority, and secondlyg-was the tenancy 
created by iiirri ratified by the company? 

In so far aa*the first of these questions 
IS coheerned it is plain that the lease grant¬ 
ed w'a^. within the apparent scope of the 

(IP) 18*C. L. J. 277 (803) (1913). 

(16) 19 O^L. J. 843 (1613/. 
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authority of tho agent. Tt has been p^d- 
miited in this Court and the statement 
is fully borne out by the evidence on the 
record that Cowasji Edalji was apiwinted 
the first agent of the company in this 
part of the country on the 20th October 
1876. He was their chief representative 
here, and there is no indication whatever 
that in the management of this property, 
ho acted under the direction of any snjx'rior 
authority. He was in the service of tho 
company for a long series of years and 
retired in 1003. There is also no sugges¬ 
tion that when this particular giant was 
made, Cowa.sji Edalji committed en act 
of fraud, or that he was, in any way, not 
entirely faithful in the discharge of his 
duties, or that he betrayed the trust re- 
}X)8ed in him by his employers. The fact 
cannot be, and has not been, disputed that 
the agent, at any ratv\ was und('r tho 
impression that he had authority to grant 
a maurasi violvrtiri lease on the terms 
already di'scribed. The grantees also were 
under the same impression. There is 
further cividence to show that Cowasji 
Kdalji did, as a matter of fact, grant 
maurasi and mokurari leases to other 
persons in respect of land which had to 
be reclaimed and brought unddr cultiva¬ 
tion. This was, no doubt, sought to be 
fpialified by one of the witnesses, who sug¬ 
gested that when a maurasi mokurari lease 
Vvus granted by the agent, he obtained 
permission from tho din'ctors in Pombay. 
But there is nothing to .show that the 
le.ssees were ever apprised of this fact. It 
cannot be disputed that every act done by 
an agent in tlu!,coiir8e of his employment, 
on behalf of his princijial, and within the 
apparent .sjojxj of his authority, binds the 
principal, unless tho agent is in fiict un¬ 
authorised to do ^ho particular act, and 
the person dealing with him has notice 
that in doing such act he#is exceeding his 
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authority : National B. N. Co. v. V/Uson 
* (17), Duke of Beaufort v. Neeld (18), 
Trickett v. Tomlinson (19). The grantees, 
in thi^case before us, would be entitled to 
presume that the agent, who had admitted¬ 
ly authority to grant reclamation leases, 
had acted with regularity and wdthin the 
.scnjie of his authority : Royal British Bank 
V. Turquand (20), Agar v. Athenaehni 
Society (21), Bargate v. Sliortridge (22), 
Montreal Co. v. Robert (23). In the cir¬ 
cumstances of the present case, it is plain 
that the acf done by the agent was within 
the a]>pan'u( scope of his authority-, and is 
binding upon his jirineipals. The first 
ground upon which the Ap|xdlant .seeks to 
hold the company bound by th<! lease must 
be maintained. 

In so far as the second question is con- 
corned, it has been argued on behalf of the 
Ap[)ellant that the tenancy was ratified by 
the com]>ariy, and that as it was ratified, 
it could be ratified only in its entirety; in 
other words, (hat even if the company be 
assumed to be entith'd to repudiate the un¬ 
authorised act of their agent, they could 
not adopt it in part and repudiate it a.s to 
th(^ remainder; (hat is, if they acquiesced 
m the arrangement made by their agent, 
they could acecqd (he grantees as tenants 
only on all tin- conditions settled by him; 
the transaction could be confirmed either 
in its entirety or not at all. This conten¬ 
tion is snpiiorted by the principle rocog- 
tii.sed in lit wood v. Small (2-t) and 
Bristow V. Whitmore (25) and enunciated 
b\ Story in his classical treatisi' on 

(17) 6 App. Cu. 176 (209) (1880) 

(Ih) 12 Cl. & F 248 (1848). 

(19) 18 C. B N. S. 663 (1863). 

(20 6 E A B. 326 (1855', 

(21) 3 0. B. K. S 725 (1868). 

(22) 5 H. L. C. 297 (1856). 

(23) [1606] A. G. 166. 

24) 6 (N. Md F. 232 (1888). 

(25) 6 H. L. 0. 361. 
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Agency (8ec. 250) in tlio following terms : 
“ The principal cannot, on his own mere 
authority, ratify a tran.saction in part and 
repudiate it as to tlie rest, and hen^ the 
general rule is deduced that where a rati¬ 
fication is established as to a part, it 
operates as a confirmation of the whole of 
that |i)articular transaction of the agent.” 
In*view of this eleinentary doctrine, it has 
not been and it cannot be disputed, on 
behalf of the company Pe,s])ondents, that if 
tliere was ratification, the transaction must 
be detiincd to have been ratified in its en¬ 
tirety. But it has been argued, and very 
properly argued, that before the company 
can be held bound by ratification, they 
must be proved to have had full knowledge, 
or, at any rate, moans of knowledge of all 
the essential facts of the transaction into 
which their agent had entered on their 
b..dialf: Scircnj v. Ki>i(j f“26), Haseler v. 
Lemoijnr (27), Gunn v. Ilobrris (28). In 
our opinion, there is ample material on the 
"ftcord ((j show that the company had such 
means of knowK'dge in tlie very book pro- 
ducf'd by them. The book, evid('ntly 
kept in tlie n'gular course of busiiu'ss, 
ci'iitains a large number of eniries similar 
to the one exhibited in this ca.se. It is in 
fact a book in uhich entries were .system¬ 
atically niad(“ and a record was kept of 
tiansai'tions relating to settlements of 
land made by tlu' ag('tit on behalf of the 
company. .‘\n exarnin.ation of the entries 
IP th<! hfH)k would have di.selosed to 
director of the coiii]>any or to any person 
entitled to exerci.se powers of supervision 
over the agent, the nature of the settle-' 
rnent made by him. We hold accordingly 
that the fornpany mu.‘*t be deemed to 
‘ have ratified the particular transaction now 
before* the Court. Tlie .second ground, 

(2e) S H 0. 627 (1866). 

(27) 6 0. B. N. 8. 6S0 (l.'-fiS'. # 

' . (28) L. R. 9 0. P. 381 386) (1874). 


upon which the Appellant seeks to hold 
the Company bound by the lease, n\UBt 
<-on.sequently prevail. 

The result is that the appeal must be 
allowed, the order of the District Judge 
set aside and the decree of the Court of 
first instance re.storcd. This order will 
carry cost.s both here and in the Court 
of apix'al below. We a.ssess the hearing 
fee in this Court at throe gold mohurs. 

Appeal allowed. 

[OIVIL RBVISIONAL JORISDIOPION.] 

Rule No. 1109 of 1913. 

Radiia Kishen 
Chooni Lal, Plain- 
Flf/I'chf.r, J. tiff, Petitioner, 

N. R. (Tiatteiuea, J r. 

1913, The East Indian 

2N, November. Railway Co., De¬ 

fendant, Oppo.site 
Party. 

Raihooys Act {IX of 1890), tec. 77—Notice of 
uit to Agent — Notice, to Goods Superintendent »/" 
efficient—Power of Goods Superintendent to make 
piomtses binding on Company. 

If here, the Plaintiff who were roiuianorit 
of .Wine bags of mustard .seed d< nied that 
ten bags offered by the Defendant Com- 
patty were, his and the trying Court found 
that the tags despatched by the Plaintiff 
were lost or missing : 

Ib'ld— That ill file circumstances the 
Ptainliff was bound fo .sene notice under 
see. 77 of the Indian PMUtays Act upon 
the Agent of the Defendant Company. 

A notice given to the Goods Superinten¬ 
dent which there v'as no evidence to show 
ever reached the Agent was not sufficient. 

V. Woods v. MeHer Ali Befari (2), 
di.siing*uished and* doubted. 

dANAlti Das V. TtiE Benoal-Naopur 
Railway Company (1), East Indian Rail- 

• (1) 16 0. W. N. 866 (1912,, 

(2) 13 0. N. 24 (1908). 
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Eadha Kishen Ciiooni Lal v. The’East 

WAY Co, V. Badu Madho Lal (3), ap- 
proeed. 

The Company cannot be bound by any 
admission or statement by the Goods 
Superintendent such as is implied in a 
promise made before the suit to pay a 
liquidated sum to the Plaintiff for the value 
Oj the missing lags. 

This wt'.s a. Kule granted on the 10th 
August 1913 against the judgment of Babu 
Tarak Nath Dutt, Small Cause Court 
Judge at How rail, dated 31st July 1913, in 
a suit for reciovory of money (Rs. 110-1) 
due for the value of undelivered goods, e.g., 
JO bags of mustard seeds out of 175 bags 
ei'iisigned. The Small Cause Court Judge 
had dismissed the suit, lienee this Rule 
obtained by the riaintitf. 

Babu Prohodh (Jhandra Uoij for the 
Petitioner. 

Mr, B. C. Mittcr, Babus Mobendra 
Nath Roy and Ambicapada Chowdhurii for 
the Opposite Party. 

The Ji;iKiMKNT of the Coi rt was as 
follow's :— 

Fletcher, J.—Thii; Rule was obtained 
by the Plaintiff in a suit in the Court of 
Small Causes at Howrah calling^uixm the 
Opposite. Party, the East Indian Railway 
Co., to showf cause why the decree of the 
Court belov/ should not be set aside as 
prayed in the iX)tition. The suit was 
brought by the Plaintiff against the East 
Indian Railway Co. to n'cover damages for 
not having delivered ten bags of mustard 
seed which fornicd part of a pai'cel that had 
been consigned to How'rah on account of 
the Plaintiff. The case set up, as far as 
we have been tc^d, wa^ that the* East 
Indian Railway Co. offered to the .Plain¬ 
tiff ten bags which they believed formed 
a portion of the coneignment of the Plain¬ 
tiff’s goods but that the Plaintiff refused to 
(8) 17 0. W. N. 1184 (^4 
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take delivery thereof stating that they 
were not 1 is goods. The ca.se came on for 
trial before the learned Judge and the case 
put fc;^-ward by the Plaintiff w^as that these 
goods wtu'c not his and, in the evidence 
before the Judge, he c.-me to the conclu¬ 
sion that the ten bags were missing or lo.st. 
If there is evidence to justify that finding, 
we cannot interfere with it. We hav.^ 
heard from tlu' learned Vakil for tlu* Ap- 
))licant what can be said agaiast that and in 
our opinion, there was evidence which 
justified the Iw'iT.ed Sub-.ludge in coming 
to the conclusion that the goods w'ere lost or 
mi.s.sing. If the gooes were lo.st or missing, 
then sec. 77 of the Indian Railways Act 
(IX of 1890) would apply and the Plaintiff 
was bound to serve notice as provided by 
that section and the notice that the statute 
niquires is notice* on the Railway Adminis¬ 
tration or, in the case of a Railway adminis¬ 
tered by a Railway Conifiany, on the Agent 
in India of the Comyiany, The Agent ii; 
India does i.ot mean a.nv jx-rson employed 
b\ the Railw ay Company; it means the 
[(articular lUTSiUi who holds the title and 
office of the Agent of the Railway Company 
in India. There is no doubt that in this 
country exervbody knows who the Agent 
■ i.. of siwh a big Railway Comjiany as the 
East Indian Railway (.‘ompany which is 
incorjxirated in Fhigland. In the [)rc.sent 
case, the notice—according to the learned 
Sub-Judge and that finding is not quar¬ 
relled with—was served on the (loods 
•Suiierinto’^ dent, a [vrson holding a com- 
IViratively subordinate position and it was 
also found as a fact that there was no 
evidence to show that the notice ever 
reached the Agent of the Company. On 
those findings, in my opinion, the dce’i.sion 
in the case of JanaJei Das v. The Bengal- 
Nagpur Railway Company (1) is conclu¬ 
sive upon this matter. .That, is a decision 

(1) 16 c. tv.lJ. site (Ife 2).’ 
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■Radha Kisiik.n Choom Lal v. The East Lvoian’T iAiLWAv Co. 


o'" the learned Chief .Justice and my learn¬ 
ed brother who is now silting with me. 
Tt seems to me im)K)ssihle to distinguish 
this eas.,> from the part of that case|\vhich 
had reference to the two lost hags. Then, 
H is said that the notice was prof)orly 
served on the stn>nglh of a decision in 1’. 
Woods V. Mt'hcr .1/? Ih’ixiri (‘2), which is 
a decision of i\rr. .Justice llolmwood and 
Mr. Justice Sharfuddin. Spealiing for 
myself, I prefer the dwision of Mr. Justice 
Haringt<m and iNIr. Justice Carndiiff in 
the case of East IndUm lUiilmuj Co. v. 
Btibu Madho Lai (hi, and I may i)oint out 
in passing that the decision of Mr. Justice 
Jlolmwood and i\rr. Justice Bharfuddin in 
T'. iroO(/,s V. Mchrr /Mi Bfpari (2) is 
not (consistent with the dex-dsion of the 
learned Chief Justice and ray learned 
brother who is now sitting with me in the 
case in JaiiaJd Da.s v. The Beytgal-NngpuT 
Bailway Company (Jh Jiut even if we. 
are hound hv the decision in T. Woods v. 
Meher .Mi Hepuri (2), the f.acts in this ca.s<". 
are not suflicient to hiing it within the 
decision of Mr. Justice Holmwood and Mr. 
.Justice Sharfuddin, becausti the learned 
Judges in that c.ase came to the conclu¬ 
sion that the notic(! which had been servc'd 
U|)on the Traffic Manager did, in fact, 
find its way into the hands of the Agent. 
The learned Sub-Judge in this case has 
fc.und that there is nothing to show that 
the notice served on the Cloods Superi.Jera 
dent ever found its way into the hands of 
the Agent. 

Then, there was another |K)iut that was 
faintly suggested, namely, that the Goods 
Huixjrintendent promised to pay a li(^|ui- 
dated sum to the Applicant as the value 
of til?; ten^b^^a- There is nothing to show 
that the (JfllWs Superintendent i.s a proper 

(!) 16 C. W. N. 366 (1912). 

(2) 18 0. W. N. U (1908). * 

i 9 ) 17 0. W. y . 1184 (1818.'. 


[KTson to hind the East Indian Railway 
* t’oinpany with such a promise, nor ip it 
suggested that it ever came to the know^- 
ledgt' of the Agent. It seems to me quite 
im|x)ssiblo to hold that the. East Indian 
Railway Company should bo bound by an 
.-ulmission or statement made by any jier- 
.son employed by them. I am of opinion 
that, on the findings made by the. learned 
.Judge of the Court below, the present Rule 
must fail. The Rule is accordingly dis¬ 
charged with costs, one gold mohur. 

N. R. Ch.atterjka, J.—I agree. 

liule discharged. 


[CIVIL RBVISIONAL JURISDl .TION.] 

Rule No. 556 of 1914. 


Jenkins, ('. J. 

M. K. ClIATTER-lEA, J. 
1914, 

19, Juno. 


lIuBCMiANn Ray 
Ctobourdhok Das, 
Petitioner, 

V. 

The Benoal-Nag- 
ruu Railway Co., 
Opposite I’arty. 


Civil Procedure Code {Act V of 1908 ), Or. S , r , 1 
— Reeognhed agent, if hat right of audience. 

.1 recognised agent as .inch has no right 
of audience. 


This was a Rule granted on the 15th 
of May 1914, against an order of Bahu 
Rajani Kanta Chatterjee, Small Cause 
(iourt .Judge at Sealdah, da'lcd the 12th of 
May 1914. 

I’lic Petitioner instituted a suit, in the 
Court of Small (’auses at Sealdah, for the 
ri covery of Rs. 100, being the value of the 
goods entruste<l to the Ojqiosite Parly for 
carriage from CJiajaria station on the Rail¬ 
way li#ie of the Opposite‘Party to Shalimar 
and fof delivery there to Petitioner. 

Tlie IMaintiff was rejirosented in the 
suit by his authorised «agent Bahu Satish 
Chandra Singh who did not engage 
any pleader ¥or the Plaintiff. . The 
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EUlTOKIAli Nom- 
Coumsponbence 

NOTES OF CASES 

Enouibu Cahbs— 

(The I’rize Court.) 

“ The TommI,'" l bu Rothcr- 
Mind." Tratn/n 0/ (Itr- 
Him vfittli made irhfn 
iriir (rat imvilmnl held 
intalid 

(CoortT OF Appeal.) 

Dubsun ». Uorsluy Hiid 
anr. Claim) of a tenant') 
child for injurie) cauied 


by ilefeclue railinti) 
ai/aind the landlord, ah u 
tnalnlainahle 

Privy Council. 

Ihu Mumcipivl Corimiatlon 
of tlio </'i(y of Hombiiy 
Htid I’litiick llolici t Ciidell, 
Mnuicipil ('(imiiilB.su>upr 
of the L.i’y (■ T)ii‘ (front 
Indiuii I viui'Hiil.ir lUil- 
wav (foiiii»iiiy Can a 

lialltray Company comli net 
a raituay aeroa a public 
road inthoiil the permtsdon 
of the Mumtipality ,, xrl 


(Cfmtentf. 

NOT***. 
XlT 


cf'QHXH (Iff (ndexi. 


Criminal Sessions. 

The last Calcutta Criminal S('s.sions for the 
present year will commence its sittings from 
Wednesday next, Mr. Justice Toimon [iresiding. 

Barristers in Khaki. 

We note that the Judges in Enghind are 
allowing barristers- who are under military 
duties or training to appear before them with¬ 
out wig and gown. Some of our English legal 
contemporaries do not seem to approve of the 
practice evidently for the reason that an unrobed 
gentleman with the suggestion Ihiit he has 
volunteered his services for the country will 
carry with him the common jury iigainst his 
n.bi'd brother-in-law. But the nvuedy suggest¬ 
ed by our contemporary that military members 
of the Bar should be required to wear gown over 
their khaki is open to the same objection. So 
Ihe inost sensible course w'ould seem to be to 
allow' all to appear in ordinary gentlemen’s 
<'lolhe8 in Court. 


„ « a 

r.nect of the war on Cause'llsts in English 
Courts. 

The effect of war on the King’s Bench Divi¬ 
sion of the High Court of Engjand has been 
very conspicuous. For the term commencing’in 
October only nine actions bave/been entered in 


the S|jccia] Jury List, seventeen in the Common 
Jury List and ten in the Non-Jury List.* The list 
of the Appeal Court, made up since early 
if! Augu-st la,si, contains about the normal 
mimbcr of iijfpeals, because the cases from which 
aptK'.als have been ifreferred were decided long 
before the war. The same may be said of the 
ap])eals liled in the House of Lords from all the 
Su[)('ri(>r ('ourts in Great Britain and -their 
immber is somewhat higher than usual. The 
apjx'als to the Judicial Committee similarly 
have not been materially affected. There are 
tie ap[)eails in the list, out of which 16 are fronf 
India, four from Canada, two from Australia 
and OIK' each from Jersey, Ceylon, South Africa, 
South Nigeria. 


Civilian Population and Home defeneBr**'*^. 

The right and its limitations of the civilian 
l>o])ulation to take up arms against an army of 
occupation is.a vexed question. The rules of 
the Hague Convention may be said to sanction, 
to a coi'tain extent, the df'vastation carried on 
b\ the German Army in Belgium, though not 
eerlainly the personal outrages. We agree with 
our c(uitem))orary of the English Law Journal 
that the rules of the Hague Convention are far 
from satisfactory in this respect. In ancient 
India a much higher code of honour prevailed 
amongst combatants. The modem rights and 
limitations of the civilian population regarding 
“home defence’’ is thus summed up by our 
contemporary:— 

“ There is considerable uncertainty among law- 
Vprsi as well as laymen, as to the extent of the 
right of the population of an invaded country to 
rise m maise against the enemy. The Hague Con¬ 
vention of the Laws of War on T^and contains ajule 
that ‘The population of an unoccupied termory 
which, on the approach of an enem^, takes up 
arms spontaneously to resist the invading force, 
without having had time to organise itself conform¬ 
ably to the article about the organisation o£ 
volunteer and militia corps, will be treated as 
belligerent it it carries arms openly and respects 
the laws and customs of war.’ The important ooO- 
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dition abo.ut carrying arms openly was added to 
the rule in 1907, and the effect of it is that the 
population w'ill only have a legitimate belligerent 
character if it can be roeogmseil by the invader as 
an armed force. It need nol, indeed, comply with 
the requirements that ar(' established for volunteer 
corps, i.r., have at its head a person responsible 
for those under him, or wear an irremov'able and 
characteristic badge of a kind to be recognised at 
a distance; but, on the other hand, it will not be 
protected if it attacks the invaders from the shelter 
of houses and buildings when once the village 
or town has been occtqiied. It may meet the foe 
in the open with whatever arms it can nnister. 
But if the question is asked, may an Englishman 
defend ftis home t and it is meant by that, may any 
individual try to ])revent the invader entering his 
house? The'answer of (kmventional International 
law is that he does su at the peril of seeing his 
family made homeless, and possibly maltreated, 
and of being himself hangeil as an illegitimate 
combatant. The British delegate at the Hague 
Conference of 1S99 proixised an addition to the 
rules of regular warfare that nothing shall be con¬ 
sidered as tending to diminish or suppress the 
right which belongs to tlie po]iulation of an in¬ 
vaded country to patriotically oppose the most 
energetic resistance to their inv'aders by every 
legitimate means. This provision, if carried, ^ould 
have given larger rights of resistance to unorganis¬ 
ed masses; but the Conference rejected it, and sub¬ 
stituted in its place one of those fme-soimding but 
little-meaning resolutions that unforeseen cases 
were to be placed ‘und('r the safeguard of the law 
of nations, the law' of humanity, and the require¬ 
ments of the public conscience.' The tragedy of 
r.ilpiidn is the poignant commentary on the practi¬ 
cal effect of this general mni, the value of which 
may, it is hoped, never have to be tested on our 
own shores.” 


From 


(fiorreeponbrner. 

Attorneys’ Library, 
Hiuh Court, Calcutta. 
f>a't<il thr JCitli Niivimtur 


F M Leslie, Esq., 

JJomj. Sir.ji, 7.oic Society 

of C/ilevit.u, 


The Editor, 

CiUcvtto Weekly Notes, * 

Dear Sir, 

I enclose copy of a letter received by me from 
the Registrar of the High Court last evening with 
reference to the Prospective List. May 1 asl^ 
you please to give i1 prominence in your next 
issue? I feel sure that the meiidiers of the profes¬ 
sion need only to have their attention called 
the^matter for the evil complained of to be re¬ 
medied. Its is not always easy to forget the rules 
that have guided one for many years and to adopt 
new rules in place. I think that this is 

really the cause of the whole trouble and that 
when the profession realises the difference between 
the new rule and the old such complaints will 
disappear. I truss'the Registrar's letter will have 


the effect of calling the attention of the members 
of the profession to the rules concerning the Pros¬ 
pective Lists and that they will give the Court 
cvi'ry assistance in the matter to which the 
Rcgisti'fir’s Ici.ter refers. 

Yours faithfully, 

F. M. Leslie, 
llony. Secy. 


From 

J. li. Hechle, Esq., 

lleyisliiic, High Court, Oriyinal Skle, 
To 

F. M. Leslie, Esq., 

Jloiiunny Secretary to the 
I iicorpoKitcd Imiv Socir/y of Calcutta. 

Present: 

The Hon’ble Sir Law'rencc 

Hugh Jenkins, Kt., K. C. 1. E., 
tlie Chief Justice of .Bengal. 

Slit, 

I iim directed to draw your special attention to 
the notice which appeared in the Cause List on 
Saturday last under the Prospective Lists, which 
n< (ice is to the following effect: — 

“It is desired to bring to the attention of the 
profession that a list of suits, which have not ap¬ 
peared ill the Prospective List within 6 months 
from the date of institution, is now being prepared 
Ill the office, and notices under Ch. X, r. 30 of the 
Original Side Rules will be issued unless in the 
meantime requisitions have been received under 
Rule 7.” 

I have been informed that some of the profesBion 
arc doubtful whether the Rules in Ch. X apply to 
suits which were filed before 15th April last when 
the New- Rules came into force, and which were in 
the Reniannt List on that date. 

I find that tlie Officiating Registrar in his letter 
to you of the ‘.19th May last referred to this same 
point (see the last paragraph of his letter), and he 
asked you to convey to your members the in¬ 
formation that such cases could be and were 
being so transferred. 

I am to point out that under the New Rules it 
is only from the Prospective lasts that suits re- 
quiretl for the Peremptory Lists of Defended Suits 
are to be taken, the iiolicy of the New Rules 
being to place the onus of saying when a suit 
is ripe for hearing upon the parties who best 
know when the suit is ready for trial. 

Up to the present only a small percentage of 
the cases on the old Renranet List have been trans¬ 
ferred to the Prospective Lists, with the result 
that, if the New Rules are to be followed, there 
may in a short time be an insufficiency of cases 
to keep 3 Courts going, although in fact there may 
he many suits which are ready to be heard. 

T am to a.Hk that you wEl be good enough to 
bring this matter to the attention of the prbfession 
with a view to their sendiflg in requisitions under 
Chapter X, rule 7, in all cases which are ripe for 
hearinrr'as soon as possible. 

T have the honour to be, 

* Sir, 

Your most obedient servant, 
J. H. Hechle, 

Begistrar. 

14 
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ENGLISH LAW COURTS. 

THE PRIZE COURT—Before the Right Hon'ble 
Sib Samuel Evans, Psbsident. The Tommi,” 
“ The Rothersand.” October 15th 1914. 

Transfer of (ierman vessels made when war was 
imminent held invalid. 

Two vessels, which belonged to a Oenuan Com¬ 
pany, were seized in British ports on the outbreak 
of hostilities. An English Cornpanv wrote to the 
German company on July 31st, suggesting that if 
the vessels should be in England in case of war, 
it would be adnsable that they should purchase 
them in order to prevent their capture. On 
August 1st war began between Germany and 
Russia. On the same day the German company 
sold the vessels to the 1‘lnglish company. War 
between Germany and Great Britain was declared 
on August 4th. The question raised was whether 
the transfer was such as to defeat the right (tf 
the belligerents. The learned Judge held that the 
transfer was not valid. He observed as follows ; — 
“ There are three heads under which the case 
can be considered. First, whatever may be the re¬ 
sult properly to be attributed to this alleged 
tran.sfer, it is said the vessel was sailing under the 
German flag on August 5, and that therefore the 
German flag proves her nationality, and she must 
therefore bo taken to be German and subject to 
seizure liy this country on August 5. It is per¬ 
fectly clear that if a ship does sail under a parti¬ 
cular flag, unless there are very special reasons, 
she enjoys the protection of the country whose 
flag she flies, and she is regarded as belonging to 
the State whose flag she carries. Mr. Laing said 
there was a distinction to draw in considering this 
part of the case between a capture at sea and 
seizure in port It does not matter in the slightest 
deppc whether the flag was actually flying and 
hoisted at the mast. The (picstion is what flag 
sIk' was entitled to fly, and in my view there is no 
distinction upon this part of the case between a 
ship captured at sea and a ship seized in port. 
The law, as it was understood, which sfliys that 
the nationality of a ship depends upon the flag 
!was adopted in the Declaration of l.ondnn by the 
parties thereto, as is shown by Article 57, to which 
there is an interesting note written by M. Renaud. 
The flag which this vessel was entitled to fly at 
the time of her seizure was the German flag, and 
she could not at that time, if she ever could 
during the war, supposing the transfer was valid, 
jmvp the right to fly the British flag. Therefore 
there were no other point in the case, I think 
yie fact that the vessel was flying the German 
nag IS enough to entitle her to be regarded as the 
subject of capture. ^ 

The swond question is whether this transfer 
was valid, and I have tome t<t the conclusion, 
+{/ purpose of the Prize Court, that 

vnis transfer was not a valid transfer at all. If 
t were necessary—I don’t think it is—if the trans- 
r was incomplete, that is sufficient answer; but 
KoiJ necessary I could not bring myself tq 

transfer, of the owner- 
snip. It was hardly more than thil “ We under¬ 


stand you over there, and you understand us over 
here; our companies are mutually connected. We 
in Germany own nine-tenths of the shares in the 
British company; if war breaks out whoever the 
lieUigcrent is, let this ship be called a British 
ship.’’ 1 think that is the real substance of the 
transaction. Apart from that, much more is need¬ 
ed to transfer a vessel in transit when war has 
been declared or even w'hen war is imminent than 
was done in this particular case. 

If 1 have stated the correct principles to apply 
1 need not go into the details of the case to point 
out that nothing was arranged as to when the pur¬ 
chase money was to be paid, as to when the com¬ 
pletion was to take place, or that it is not^shown 

i hilt any satisfactory anangcmeiit was made by the, 
lriti.sh eimiiiany that they and not the person who 
is said to have bought the vessels (Mr. Gunther^ 
should become the purchasers. Apart from the 
Declaration of London (Articles 55 and 56), and 
whatever alteration that may make in the law. it 
oaimot be said that the artificial periods of time for 
the transfer of vessels agreed upon by the various 
nations can be found in any deeision of any par- 
tieular Prize Court belonging to any country. They 
are eonvenient, but I refer to Articles .55 and 5*6 
to show (I) that the basis of the whole thing must 
be thfjt the transfer was not made to avoid the 
consequences to which the enemy vessel supposed 
to be tran.sferred might be exix/scd by the action 
of any belligerent, and (2) that in any event, even 
after a lapse of time like 30 days, the transaction 
must have been completed, not merely by letters 
or telegrams passing, but by the execution of the 
formal documents necessary to complete the title. 
In this case there is an absence of any such d gevv,. 
ments. I have come to the concln.sion, therefore, 
without any doubt that this allegeil transfer waa 
not valid, and that this ship remains for all pur- 
po.scs connected with the Prize Court a German 
ship,” 

Mr Aspinall, K. C., and Mr. Raynor Goddard 
for Crown in case of Tummi. 

Mr. Bateson, K C , and Mr. Goddard in ease of 
Tlothci/tinK}, 

Mr. Laing, K. C , and Mr .Arthur Pritchard for 
Sugar F.tdder Co , in both cases. 

B D, 


COCBT OF APPEAL--Before Lords ,li.slices 
Buckley. Phillimohe and Pickfoku. Dobson v. 
Horsley and another. October I4th 1914 

Claims of a tenant’s child for injuries caused by 
defective railings against the landlord, when main^ 
tainable. 

This was an appeal by Wiiy of new trial from a 
decision of Ridley, J., with a common jnr\. » 

The Plaintiff, an infant, sued for damages for 
injuries suffered by him. The Defendants were 
owners of a house, and one of its rooms on the 
groundfloor was let by them to the Plaintiff’s 
father. There were some railings outside the 
house, through’ which the Plaintiff fell down. The 
Plaintiff complained that the Defendants hegli- 
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gently ajldwed the railings to remain in an im¬ 
proper state of repair. 

The jury found that the railings were m a de- 
feetive condition at the time of the letting, but 
they differed as to wheher the Defendants’ attcif- 
tioii had been drawn to the defect. The Court 
below dismissed the claim. 

On appeal it was contended that the DtJ'endants 
were guilty of negligence and that the defective 
railings constituted a danger and a nuisance to 
persons lawfully using the premises. The Court, 
dismissed the appeal. 

Lobd Justice Buckley said that in Cavaliek v 
Pope, tl906) A. C. 428, the owner of a dilapidated 
house contracted with his tenant to repair it, hi/c 
failed to do so. The tenant’s wife, who lived in 
\he house and w’as well aware of the danger, was 
injured by an accident caused by the want of re 
pair. The House of Lords held that the wife, 
being .a stranger to the eontract, had no claim 
for damages againO. the owner. Ilere the defect 
was nut on the demised jjremises. The flight of 
steps which had the detective railings w’as not 
demised, and the landlord retained control over 
it. ft w'as contended for the Plaintiff that that 
made a diff('renee, and leliance was laid on Miller 
V Hanoouk, 118(13) 2 Q. B. 177. There the pe- 
feridant was the owner of a building in the City, 
the different floors of which were let by him 
separately as chambers oi offices, the staircase by 
which iwieess to them was obtained remaining in 
the possession and control of the Defendant. The 
Plaintiff, who had in the course of business called 
on the tenants of one of the floors, fell, whih' 
down the staircase, through the ivorn and 
defective condition of one of the stairs, and 
suffered personal injuries. Tt was held that there 
was by necessary implication an agreement by (he 
Defendant with his tenants to keep the staircase 
in repair, and, as the Defendant must have known 
and contemplated that it would be used by per¬ 
sons having business with them, th'crc was a duty 
on his part towards such persons to keep it in a 
reasonably safe condition. That was really a case 
of laying a trap. It was distinguishable from the 
more recent cases of IIuonETT v. Miers, (1908) 9 
K. B, 278, and Lucy v. Bawpen, (1914) 2 K. B. 318, 
which were not in any way oases of laying a trap, 
the last mentioned ease being very similar to the 
present. He desired to follow the authorities, 
and he did not think that this case was conclinh'd 
by Miller v. H.incock, (1893) 2 Q. B. 177 In his 
opinion the liability of the Defendant could not 
be enlarged beeaiise the person injured was a 
young cHld. « 

Appeal dismissed with enst-a. 

Mr. Eric Dunbar and Mr A. B. Ashby f.ir 
Plaintiff. 

Sir Frederick Low, K. C., and Mr. R. O. B. 
Lane for Defendants. 


PfilVT COUNCIL. 


[Appeal from Bombay.] 


Lord Dunedin. 
Lord Shaw. 

Sir John Edoe. 
Mr. Ameer All 
1914, 

27, October. 


The Municipal Corporation of 
THE City of Bombay and Patrick 
Hubert Cadell, Municipal Com¬ 
missioner of the City, 
Appellants, 

V. 

The Great Indian Peninsular 
Railway Company, 
Respondents. 


Can a Railway Company constrlM ^ railwav 
across a public road without the permission oi 
the Municipality! 


This was a petition for special leave to appeal 
against a judgment of the Bombay High Court 
dated 5th September 1913. 


The Petitioners instituted a suit praying for a 
declaration that the Respondents w'ere not entitled 
to take or retain possession of a certain road 
without, the iiermissiou of the Plaiutiff, and for 
an Older against the Respondents to remove rails, 
etc., from the road. The Plaintiff’s case was 
that under sec. 289 of the Bombay Municipal Act 
(Bombay A<'t, III of 1888), all public streets 
within the Chty of Bombay were vested in the 
Petitioners, and that under sec. 293 of that Act, 
no tramway or railway or the like could bo laid 
upon any jmblic street without the jicrmission of 
the Plaintiff. 


The Defendants denied the Plaintiff’s claim 
and pleaded that under sec. 7 of the Indian Rail¬ 
ways Act (IX of 1890), they had power to con¬ 
struct lilies of railway across the road'in question, 
without obtaining the permission of the Plaintiff. 

The Bombay High Court on its Original Side al¬ 
lowed the Plaintiff’s claim with costs and damages, 
holding that the Indian Railways Act did not 
authorise the Defendants to construct a railway 
on the road in question without the permission of 
the Plaiiitiff, because the. road was immoveable 
pi operty which did not belong to the Respondent 
and to which the provisions of the Land Acquisi¬ 
tion Act (I of 1894) were applicable. 

The Appellate Court set -aside that decision. 

Tt upheld the contention of the Defendants, and 
construed sec. 7 of the Indian Railw^s Act upon 
the analogy of the provisions of the English Rail¬ 
way Clauses Consolidation Act, 1845. 

Mr. G. R. Lowndes, for the Petitioners, submit¬ 
ted that the English Act and cases decided there¬ 
under had no application to the present case and 
that the appeal raise^l an important question of 
law of general interest. • 

ThAr Lordshigs granted the petition on the 
usual terms. 

Solicitors: Cameron Kemm &, Co., for Appel¬ 
lants. 


B. D 


B. D. 


ipeclal leave granted. 

16 



65 


VoL. XIX.] THE CALCUTTA 

Hurchand Ray Goboubdhon Das v. The 

• 

Vakil who appeared for the Defendant 
Opposite Party at the trial took a preli¬ 
minary objection that the authorised agent 
had no power to plead and examine wit¬ 
nesses on behalf of the Plaintiff. The 
objection was upheld by the Small Cause 
Court, the Judge being of opinion that 
though under Or. Ill, r. 1, a recognised 
agent can indeed appear, act and apply 
on behalf of the Plaintiff or Defendant by 
whom ho has been authorised to do such 
things, “ the law does not give him the 
power to plead on behalf of his principal.” 

The matter was brought before the High 
Court by an application for revision on 
behalf of the Plaintiff. 

Dr. Hash Dchary Ghosh, ISabus Biraj 
Alohan Majumdar and Probodh Chandra 
Roy for the Petitioner. 

Babu Kali Mohan Sen fur the Opposite 
Party. 

Babus Rum Churan Mitra and Trai- 
lohhya hath Ghosh for the Vakils' Associa¬ 
tion. 

The JuDOMENT OF TEE (.'oEiir \\a« as 
follows:— 

Recognised agent as such has no righi 
ui audience. 

We must, therefore, discharge ihc Rule 
with costs (hearing-fee one gold niohur) 
payable to the Opposite Party, the Bcngal- 
Nagpur Railway Company, 

Rule discharged. 


WEEKLY NOTES. 

Bengal-Nagpur Raii/Way Co. 

PBIVT OO0NOIL. 

[AppEAf, FROM Bengal,] 

* ] The Secretary of 

I State for India 
I TN Council, Appellant, 

Lord Dunedin. v. 

Lord Atkinson, Sri Raja Kirtibas 

Lord Sumner. Bhupati Habichandan 

Sir John Edge, Mahapatra, Res- 
Mr. Ameer All pendent, 

1914, AND 

Heard, 23 and The Secretary of 

24, Jline. State fob India 
Judgment, in Council, Appellant, 

21, October. v. 

Sri Birbab Nabayan 
Chandra Dhir 
Narendra, Respondent. 

Chaulcidari chakran lattdt renimption hy Oo- 
vernmeni of— WAat ckaukidari land$ are returnable 
— Onut on Qorernment to thew that land was tet 
apart under ilt direction for gr>>nt to chavkidait 
and not taken into account in astetting revenue — 
Village Chaukidni Act { VI, B. C., of 1870)— At- 
tigned,” " appropriated,” meaning of—Reg. I of 
1703, tec. 8, d. 4—Reg. VII of 1793, tee 41 . 

.‘Is a zamindar us such has prima facie 
title to the jvtlUenjoyment of every parcel 
of land u'ithhi the znminduri for which he 
pays revenue to Government', it rests on the 
Government to show that the settlement 
with the zamindar was subject to reser¬ 
vations in rc.spcct of any land which gave 
Government the power of resuming and 
assessing it. 

. The power of resumption had been re¬ 
served under el. 4 of see. 8, Reg. I of 1793, 
and sec. 41 of Reg. VIII of 1703, in res- 
fleet of such chaukidari chakran lands only 
as had been set apart by the zamindars 
with the permission of the Government and 
under its authority, and which although 
included in the mahal and annexed to the 
malguzari lands were not taken into consi¬ 
deration for the assessment of revenue. 

Held— That the Government had no 


9 
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authority to resume chaukidari chakran 
lands u'ithin the zamindaries of Sukinda 
and Madhupur in Orissa when it faih'd 
to show that any pared of land within the 
zamindaries was not taken into account in 
fiiriny the revenue payable for tlh zamin¬ 
daries. 

That the zamindars entertained the ser¬ 
vices of chaukidars for whose maintenance 
they allotted from time to time certain lands 
oj their own free will. They were under no 
\ibligatiun to )nakc such grants, when their 
only obligation under the terms of then 
sanacls teas to maintain peace and order 
within their zamindaries; and the mere fai t 
that .some appointments were made wiOi 
the approval of a (lovernment Officer can¬ 
not alter the nature of the grants and make 
them resumcable by Government. * 

The u*onl " as.signed " in the definition 
section of Ai't VI of IST'.i (B.C.) miuns 
lands assigned by Government or appro¬ 
priated under its anthoiity or with its per- 
, mission 

These were consolidated Ujipeals Irom 
two judgments and decrees, l)o(li dated Iho 
23rd -March J5)10, of the High (.'ourt of 
Judicature at Fort William in H<'ngal. 
which revefsi'd thi' judgment and decree 
of the (.'ourl of the Suliordinate Judge of 
Cuttack in two sepaiat.* suits. Tlx; fact-' 
of the (‘ase sullkaenily appear fr(»m then- 
]-/ordships’ judgment. Hv orders dated the 
1st August IJOl and the 2<Sth Novi'mh“i- 
]00’2, the C<>U<;ctor transferred the laiuis ni 
suit to the Plaintiffs ami suhje<-led them to 
all assessment nixter the Village Chaukh 
dari Act. 1H7U. J’he Plaintiffs sued in 
P)00 foi a declaraiion that thi' laml.'- W(‘'(‘ 
not “chaukidari chakran lands’’ within 
the .yeaning of the .said Act. Two ques¬ 
tions arose, namyl.v. fir.st, whethei the .suit 
was barred*i#der Art. J4, Sch. 2 of the 
Tdniita-lion Act, 1877 ; sfvond*whether the 


lands w ere ‘ ‘ chaukidari chakran lands ’ ’ 
within the said Act. 

Tile Court of the .said Subordinate’Judge 
delivi'ied judginent.s in suit No. 148 of 
1904 and suit No. 66 of 1906, on the 11th 
Sejiiember 1906 and the 27th May 1907, 

respectively. 

In tlie first, the Subordinate Judge held 
that the f'laintiff’s suit was barred by limi¬ 
tation under Article 14, Schedule II of the 
Limitation .Act, 1877. As to the main 
i.ssiie, he observed as follows :— 

" After the conquest of the province, the 
CommissHmers, then ap[X)inted to bring 
about a settlement in it, granted a sanad to 
ih(' then ilaja of Killa Madhupur. entitling 
the Kaja to hold the Killa at a revenue 
fixed in jH-rpetuity. 'riime \ici‘e no doubt 
then ehaiikidars in the \illages covered by 
the Killa who had their jagir lands. To 
ii-siire pi(»)>e!' watch in the villages and to 
preM-nt er.mes in tli'-m are no doubt iiecos- 
'.iiry from th - la-ginning m a good (loverii- 
uicnt, and if cannot he inferred that the 
( oinmissioners neglecting ihe welfare of 
ih(’ \illagc eomni.mity aii'i ruiyats general- 
Iv iiia.d.- ihe .',e!tlem('iit of all lands includ¬ 
ing tlx- ehankidan jagiis with the llaja-. 
Had It hei-n a fact, tlx- Kaja would have 
never allowt-d tlx- eh i,d<i(!;irs to do jiolice 
(iiilie--, ami also to ac-t as pohci' subor¬ 
dinates. 'J’hns conside ring cvi-rything, I 
hold that the lands in qui-.stion are chuiiki- 
ilari <-hal.ran lands falling witlio! the pnr- 
vu-vv of Act VI of iHTtl (B.C.I, ami that 
this .Act ami tlx- procei-dings tak(-n under 
If apply to I hem. 'I’ht- Collector, under 
sec. 50 of the .Act, transferred the lands 
to tlx- Plaintiff, as.si'ssing the amount of 
half the rent chargeahU^ uixin him. 1 
have already sai^l that •this transfer cun 
he laufiillN made without having recourse 
to the p.-ovi.sions of .secs. 58 to 61 of the 
Act.” ^ • 

•In (he second suit, the Subordinate 



VoL. XTX.l 


THE CALCUTTA WEEKLY NOTES. 




The Secbbtaby oe State for India v. Kirtibas Bhopati Harichandan. 


Judge held that the Plaintiff’s e.state was a . 
permaftently settled estate, and said as 
follows :— 

" No doubt the rent payable by the 
Plaintiff is fixed in iH'rpetuity, but that is 
no bar to the extension of the ('bauUidari 
Act to his Killa. Admittedly he is noAv 
paying Road and Public Works cesses, and 
his annual nuital has already been inter¬ 
fered with, so that the fixity of his rent is, 

I think, no ground to hold that the Chauki- 
dari Act <‘ouId not be <‘xtend('d to his 
zamindari, 

“ It was also vohementlv contended that 
the Plaintiff’s estale was ne ver settled, and 
h('nee it cannot be looked ujx)n aj? perma- 
nenlly sedh'd. No doubt bis predecessor 
obtained a samd fixing his rent in perpe¬ 
tuity, but T presume, this nmt ^as settled 
l)y tlu' Alahralta (lovernment, and the 
British Government accepted it a.s settled 
by its predecessor. I am thus of opinion 
that the Plaintiff’s Kjlla is a permanently 
settled title :ind not mendy one with its 
rent fixed in perptduity. 

“ The Regulations and Acts enforceable 
to permanently .settled «;.states in Bengal 
were also tipjtlicable to the Plaintiff’s 
estate, and I find that the Government was 
competent to extend the. Chaukidari Act 
to Sukinda." 

In the result the Court of the said 
Subordinate Judge made, a d<'cree in each 
suit, dismissing the l^laintiff’s claim with 
costs. Against the said decrees both 
Plaintiffs appealed to the High Court of 
Judicature at Port William in Bengal. 
Both appeals were heard by Afr. Justice 
Woodroffe and ATr.'Justicx* (’aspei*sz who 
delivered se]>arate judgments on the ^3rd 
March 1910, in each apjx'al. The b'arn- 
ed Judges concurred* in holduig that the^ 
suits wore not barred by liyiitation, and 
that the lands in dispute were not chauki- 


daji chakran lands within the meaning of 
the said Act. 

[n the course of his judgment Woou- 
ROFFE, J^, said as follows ;— 

“ Under sec. 411, Regulation VIII of 
1793, chakran lands were declared not 
meant to be ineludc'd in the exce]>tion con¬ 
tained in sec. .3fi. The whole of these 
huuls were annexed to the malguzari lands, 
and de<-Iared responsible for the public 
revenue assoss-d on the zainiridaries in 
which they uer.‘ included. Those clrnk- 
ran lands u(‘re, however, not asse.ssed 
with revemie and won> not taken into 
account in iis.sessing the r<‘vemie on the 
estate of which tlu'V formed a ])art. That 
being .s<), the introduction of the Chaukidari 
Chakran Act did not, as regards lands so 
scdtlod, affect in any way the terms of the 
original settlement This is not, how- 
('ver, the ca.se here. Prior to the sanad 
granted by the British Government the 
Plaintiff held his estate under the Alah- 
rattas at a fixed rent. There was no 
settlement of the estate by that Govern¬ 
ment, which thertjhy rncroly confirmed, by 
sec. .33, Regulafion XII of 1805, the 
siiiMds granted by the British Commis- 
sioner,s, which themselves confirme<l the 
terms on which the estate was held 
under Afahrattas. In any case there is 
nothing to show that the chaukidari 
chakran lands were excluded from assess- 
meut when the estate was settled or con¬ 
firmed by the British Commissioners. The 
Plaintiff paid a fixed sum for the whole 
estate including the chaukidari chakran 
lands, if there were any. And so wo find 
Air. AleNoc'-Ie stating in his report in the 
Village Watch (pege 6*2) ' chaukidari 

jagirs t'xist in the dejKmdant pt’shkoshi 
mahals, hut they have never been measur¬ 
ed or recorded. The Government has pro¬ 
bably no right* to resume them, ns their 
value was certainly in no way taken into 
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account in fixing tho (|uit rroits of ^lie 
mahals.’ Now when we consider the defi¬ 
nition given in tlie Act of chaukidaii 
chakran lands it appears to i^c to be 
clear that such chaukidari jagirs, if there 
be any, do not come within the definition 
of Act VT of 1870.” 

^ And CASPERS7, J., in the course of his 
judgment remarked as follows :— , 

" There is no precise evidence directed 
to the iX)sition of the Siikinda chauki- 
ilars in the year 1870, but from what 
1 have already ob.served, it admits of 
very little doubt that the Plaintiff and 
the iX)lice all along ex('rcised a dual con¬ 
trol over the village watchnu'n. O'lie 
semi-military paikt without service-lands 
were gradually superseded by the 
chaukidars, who ('njoyed jagirs, and 1 
believe, that from the year 1879 the /an/.s 
bad no connection with the jx)lice, as de|K)- 
ed to by witness Kali Charan Prusti. It 
is evident, and the fact has not been con¬ 
troverted, that the Plaintiff revised tin- 
jagirs and allotted lands to the new ehau- 
kidars required from time to time as the 
jungly parts of the Killa (‘aine under culti¬ 
vation and new hamlets were established. 
The material portions of the evidence have 
been jdaced before us, and I am satisfied 
that the greater part of the lands in suit 
consisted of new jagirs, as to which there 
cannot iwssibly lu" any doubt that they 
were not assigned, that is, by the St^te, 
for the maintenance oi tho village watch¬ 
men in tho year 1805 It is necessary to 
go back to that year, because the Plain¬ 
tiff’s Killa was ix'rmanently settled by 
sec. 88 of Regulation XII of 1805, and no 
other seltlernent w'as, or could have been, 
made subsequently. It is conceivable that 
if a compiiss^i had been ap]iointed, under 
secs. 58-^ of the (diaukidari .\ct. the 
original jagirs might have tfecn traced, but 
that obvious procedure was not adopted by 


, the anihorities. The result is that all tho 
lands d(‘alt with by th(‘ Collector must be 
deemed to be in one category and not to 
satisfy the definition of chaukidari chak¬ 
ran lands. The presumption arising from 
(he registration of the watchmen under 
Ptegulation XX of 1817 has been amply 
rebutted by the evidence on the side of 
th(' Plaintiff. The watchmen registered 
Ity the |K)lie(' might still have been in th<* 
enjoymeni of private chakran lands. 
'J’lu're was no register of paiks : none wa.s 
recpiired uiuh'r Regulation XX of 1817. 

'J’he real issue in this dispute has been 
obsciin'd by the Plaintiff’s insistence on 
bis .superior [josition under the terms of 
his sup[)ORC(i katihiama, but on the sub- 
sfaidial (piestion, whether the lands are 
<'haiiki(l.'ui chakran or not, T have no hesi¬ 
tation in finding in his favour,” 

In the o'sidt the High Court allow¬ 
ed (he apjM-als, set aside the decrees of 
the Subordinate Judge, and made a 
decree in <'aeli suit allowing the Plaintiff’s 
elaiiii with costs: Hence these appeals. 

Sir Krlr Hirhardn, K. (’..and Mr. A. M. 
Dunne for the .\|)jX'llant submitted that 
the High Court erred in holding that the 
lands \,vi're not chaukidari chakran lands. 
In the d(‘finition of the words chaukidari 
chakran lands in sec. 1 of the Act, ” assign¬ 
ed ” meant an assignment made either by 
the (iovernment or by (he zamindar to 
the eliaiikidar or iX)lice-ofFicer for hi.? main¬ 
tenance. There was no warrant to put a 
limitation on the word and to hold, as the 
High Court had done, that tlie assignment 
contemplated by (he section meant an as¬ 
signment by (he (Iovernment only. The 
wori'ls ought l(> he eortstrued in their i>lain 
•neaning; secs. 48 and 49 also supported 
I he vii'w that all lands whether assigned 
by (be (lovernmenl'or by the zamindar 
were dealt w^tli by the Act. The general 
scheme of the Act was to put an end to 
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jagira assigned for the maintenance of 
polioe-officera. Further, the words “ other- 
wise than under a temporary settlement ’’ 
in sec. 1 meant otherwise than under a 
temporary arrangement whether made by 
the Government or zamindar. The word 
'■ settlement ” was not used in its techni¬ 
cal sense. A settlement may be made by 
a zamindar as well as by the Government. 
The High Court was wrong in holding that 
no lands could be ehaukidari chakran lands 
unless the Government had the riglit to 
resume them, and to asse.ss them with 
revenue. It was not a case of resumption, 
nor was the fixing of the ehaukidari dues 
an a.s.ses.sm('nt of land revenue. The lands 
were assessed with the ehaukidari cess pay¬ 
able to the ehaukidari fund of the village. 
Ii was not rev(‘nue, but it was a cess 
similar to the. road-cess which was ]>aid 
by the Plaintiffs. Chaukidars wore ancient 
institution.s of the Plaintiff’s estates, and 
their duties were to keep watch and to aid 
the jwlice. The chaukidars held grants tif 
land out of the said estate as jagirs in re¬ 
muneration for their s(‘rvicos. Then- was 
evidence that the chaukidars wen' appoint¬ 
ed with the approval of the district Suixu- 
intendent of Police and the Magistrate of 
the District, and that they |i<'rfonned their 
duties under the supervision and direction 
of the said officers and were subject to 
their authority. The register of chauki¬ 
dars kept by the Plaintiff's from 1819 to 
1869 clearly proved that. As tlu'^ result 
of orders made by the Collector transfer¬ 
ring the lands in suit to the Plaintiffs, the 
lands were freed and the Plaintiffs got them 
from their chauliidars. They could not he 
allowed to object <o pay ^le chankidliri cess 
to the village fund. Refer’ence wgs made 
to Regulation XII of 1805, Regulation 
XIII of 1805 and ‘Regulation XX of 1817, 
Act 9 of 1880 (B-C.). 

Mt. L. DeGruyther, K.C,, and Mr. 


Ktrtibas Bifup.vn Harichandan. 

Bhugwandin Dube for' the Respondent 
Submitted that the decision of the High 
Court was right. The Plaintiffs were 
zaniindars who held their estates at a fixed 
jama i^ ler^K-tuity. In as.s(‘S3ing revenue 
on the Plaintiffs’ estates the Government 
l(X)k into consideration the whole area of 
their estates including the lands in dispute. 
The onus lay on tlu' Defendant to show that 
lh(' Government made any reservations 
in respect of any lands with the Plaintiffs’ 
ancestors at. th(' lime of granting sanad. 
■\rr. Mi'Xeele’s Rejxiri of the Village 
Watch, IHGG, showed that the lands held 
by the. Plaintiffs’ chaukidars wore taken 
into consideration in fixing the Government 
revenue and that they were not excluded 
from'Govt'rnmeiit reveniu'. The Govern¬ 
ment had no right to rt'sumo any [xirtion 
of the ('states of the Plaintiff's. The word 
as.signed ' in sec. 1 of the Act meant 
assigned by the Government, and not by 
the zamindar. Also, the words “ tempo¬ 
rary .settlement ” in that section meant a 
settlement by the Government, and not by 
the zamindar.^ TIu' provisions of the Act, 
as well It'S th(' form of the “transferring 
order" in Schedule C of the Act show'ed 
that the r'olleclor was entitled to transfer 
those lands only, which hud been assigned 
by the Government for the maintenance 
of the chaukidars and in rcs]:)ect of which 
the Government had reserved the right to 
rc'sume. That this was the view taken by 
file Govenmu'nt itself was apparent from 
the GovernuK'nt Resolution, dated the 9th 
JiVbriuiry 1807 ((|uolod in their Lordships’ 
judgment). Tlie’lands in dispute wen* 
already the projx'ity of the Plaintiffs, and 
there was no iiossible meaning in the 
Collector’s transferring the same lands to 
the Plaintiffs hv the transferring order 
made under the Act. The “ transferring 
order ” was*a sort of a sanad to the zamin¬ 
dar to hold the lands tramrferred thereby in ' 
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fx^rpctuity subject to the assessment, 
'^riiat was unnecessary in the case of tlie 
Plaintiffs. The right to resume was under 
Regutalion I of 1793, sec. 8, clause 4, and 
the method of resumption w'as the one pro¬ 
vided by the Act of 1870. Those were in- 
applicablo to (he Plaintiffs. The mriads 
granted to the Plaintiffs did not impose any 
police duty upon them. They emjdoyed 
the village ebaukidars for ])erforming 
various services in the village, but tla' 
evidence established that the ehaukidar.s 
w'ere the private servants of the Plaintiffs, 
and that the Plaintiffs allotted to them 
lands for their maint(‘nance of their own 
free will. The Plaintiffs alst) changed thr 
lands so granted from time to time. There 
was no evidence to show that the chauki- 
dars had any right against the Plaintiffs 
who were free to deal with the lands as 
they liked. The Covernment has the 
right of imposing a police-rate, but the 
orders made against the Plaintiffs could not 
be supported under the provisions of the 
Village Chaukidari Act, 1S70. Reference 
was made to Riiia Lchihitul Sing Bahndnor 
v. The Bengal (lor.eminent (3), Harring¬ 
ton’s .Virlysi.s of B.-ngal Regulations, Vol. 
II, pp. 235, 2.36, I’eynbeo’s History of 
Orissa, p. 165. 

Sir Eric Richards replied. 

[Their Lordships annouuccd on the 4th 
August 1914 that they would advise His 
Majesty to dismiss the appeals, and that 
they would deliver their rea.sons later on.] 

Their Lordsijipk’ Jr'DOMENr was deli-» 
vered bv 

Mr. Ameer Ali.—T he Plaintiffs in the 
tw'o actions which have given rise to the 
present apjK.d.s arc respcctivi 1 y the zamin- 
dars of Sulciud^k and Aladhupur in the ]>ro- 
vince of (^ssa, and the question for 
determination relates to ceitain lands in- 
i8) 6 M. f. A. 106, 107, 127 ( 


Kirtibas Bhupati Harichandan. 

eluded in their estates in re.spect of which 
the Defendant, the Secretary of State for 
India in Council, claims to exercise the 
right of resumption and assessment by 
virtue of the provision.s of Act VI of 1870 
(jf the Bengal Council. 

The facts of the two cases are set out 
with great clearno.ss in the judgments of 
the High Court of Ikmgal, and do not, 
therefore, require a detailed statement. 
Their Lordships pro|H)sc to give only a 
brief sketch of the circumstances which 
have culminated in the present litigation. 

It appears that the pri'dccessors of the 
two Plaintiffs had been in [Kisaession of 
their estates from a time long anterior to 
the establishment of Brili.sh power in that 
part of the country. The origin of their 
title under Briti.sh rule is intimately con¬ 
nected with the political history of the 
province. Orissa con.sists of three well- 
defined tract.'^ : in the middle lies a level 
open country inhabited by a settled |)opu- 
lation. Here the Moguls in the reign of 
Akbar introduced their revenue system 
with its regular as.seH.smenl of public dues. 
These territories wcie consequently de¬ 
signated the Mogulbandi, which is defined 
in Regulation XII of 1805 as bedng that 
part of the District of the Zillah of Cuttack 
in which, according to established usage, 
as in Bengal, the land itself i.s resjxtnsible 
for the payment of the public n- .^enue, and 
in which every landholder holds his land 
.subject to the fX)ndition.s of that usage.” 

The wild and hilly tract on the west, and 
the low marshy lands along the .sea-shore 
to the east were held by a number of chiefs 
who, under the designation‘of rajas, zamin- 
dars, atid khandaifs, werdi allow'cd to exer- 
ci.se a feudal sway in their respective jogirs 
on payment of a fixed tribute to the 
Irnperi; 1 Government.‘ These outlying 
pal’ts of the pri^vince were usually called 
the Rajtcara. 



VoL. XIX.] THE CALCUTTA WEEKLY NOTES. 71 

The Secbetary of State for India •«>. Kirtibas Bhupati Harichandan. 


The za.uiindaries of Sukinda and Madhn- 
pur lay within the Rajwara and outside tlnJ 
MogUlbandi territories. 

• Shortly before the acquisition of the De- 
wanny by the Efist India Company, the 
Mahrattas had obtained possession of a 
largo tract to the south of the Suvarnarekha 
river, including the Rajwara, and thus, 
when the Company obtained the virtual, 
government of Bengal, Bihar and Orissa, 
under Shah Allam’s grant, the dc facto 
British iwssession of the latter province 
did not extend beyond the Suvarnarekha to 
the south of Midna]X)re. 

In Ih'Oy the i\lahratta Raghoji Bhons- 
lay, who held Southern Orissa, came into 
collision with th.' forces of th(i East India 
Company, and in the (.tetober of that year 
the country siuith of the Suvarn.arekha 
river was (K*cupiod by British forces. The 
settlement of the mnvly-acquired t erritories 
was entrusted to Colonel llarcourt, who 
commanded the Company's trooiis, and a 
civil officer of the name of Mr. Melville. 
The_\ were designated Commissioners, and 
they appear to have done their work with 
great thoroughness, [n thi.^ siUtlemeni 
were included the zamindars of Sukinda 
and Madhu]>ur, to whom suiinds were 
granted entitling them to liold theirVstates 
at a fixed jama in perpetuity. 'J'hese two 
zamindaris were then brought within the 
Mogulbandi and subjected to the general 
Regulations in force in Jiengal. 

Bater in the year, came the Trt^aly of 
Deogann, by which Bhonslay ceded a con¬ 
siderable tract of country belonging to the 
liill chiefs. With these, agreements or 
kauhiamas were cut« rod into guaranteeing 
the |K‘rpetuul enjoynpemt by them of rticir 
propertie.s on definite terms*. The zamin- 
dar of Sukinda alleged in his suit that he 
also held under a kaiilnama, but he failed 
to establish his allegation, wMch was evi- ' 
dently made under some misapprehension.- 


There is no doubt, however, that a 
stttlemcnt was made with, and a sanad 
granted to, him by the Commis-sioners, the 
terms of which will be referred to in the 
course (If this judgment. 

By sec. 33 of Regulation XII of 1805 
statutory confirmation was given to the 
sanad-v ol the two Plaintiffs’ ancestors. 

The lands in dispute admittedly form* 
[tart of the estates settled with the Plain¬ 
tiff’s ancestors in 1803 and in respect of 
which the revenue was fixed in perpetuity. 
The Plaintiffs accordingly urge that the 
Collector representing the Defendafit has 
no right to exercise, in respect of these 
lands, the powers he claims under Act VI of 
1870, B.C. The basis of his contentions 
will appear clearly wdien the course of 
legislation which led up to this enactment 
has been shortly explained. 

Prom lime immemorial it ha.s been 
customary in India to remunerate officers 
charged with certain public or o?(as 7 -pubIic 
duties Ijy grants of lands to be held «'ither 
renr-fre»' or at a reduced rent. 

Cne of the h,-st. known examples of thoso 
.•-( rvicc-ti nur.‘s is the grant of lands in lieu 
<»1 wages to individuals wdui were charged 
with the iH'rformance of jxilice duties in 
rural areas, and is commonly known as 
chaiikidari ehakran lands, from the word 
ebaukidar which means “a watchman” 
and chakraii " si'rviec.” 

The liistory of these ehankidari grants 
is set out with considerable lucidity in 
Lord King.sdown’s judgment in the ease 
of 4oy Kishci) Mookerjee v. The CoJIcctor 
of hoftt UurdwQn (1). Tlio following 
passage explaims the origin of rh(‘ .system 
and the shajxj it assumed after the Decm- 
nial Sf'tticment of 1789 and the Perma- 
nonl Sotteimuit of 1793 :— 

“ It appears that these-oiamiiidars were 
entrusted, previously to the British posses- 

Ui iO M. I A. 16 (IS64). 
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sion of Ittdifl, as well' with the defence of 
the territory against foreign enemir* as with 
the administration of law and the mainten¬ 
ance of peace and order within their districts ; 
that for this purpose they were accustomed 
to employ not only armed retainers to 
guard against hostile inroads, but also a 
large force of thanailarn, or a general 
Police force, chaukidars, paiku, and other 
•officers in great numbers under the name 
of chaukidars, ;>««<.•<, and ()ther descriii- 
tions, as well for the maintenance of or- 
dt-r in particular villages and districts ns 
for the protection of the property of the 
zamindar, the collection of his revenue and 
other services personal to the zamindar. 

All these different officers were at that 
time the servants of the zamindar, appoiiil- 
I'd by him and removable by him, and they 
were remunerated in many cases by the 
enjoyment of lanrl reiitrfico or at a Itiw rent 
in consideration of their services. 

The lands so enjoyed were called chahnm 
or service lands. These lands were of great 
extent in Bengal at the time of the Decen¬ 
nial Settlement, and the tffect of that 
Settlement was to divide them into two 
classes: — 

h'lTSit ■ Thntiorlitrt lands, which, by Ben 
Beg. I of 179.‘h sec. 8, cl. .-1, were made le 
sumable by the (Government ; the (Joverii- 
riient taking upon itself the maintenance of 
the general Police force and relieving the 
zamindar from that expense. 

Becond—AH other rhahran lainis, which hy 
Ben. Reg. VIif of I79:i, see 41, were, whe 
ther held by jiublie officers or private sor- 
\ant8, in lieu of wages, to be annexed to the 
malguzari lands and deelared responsible 
for the public revenue .assessed on .the 
zaniindars’ imlependent ftihih» cv othei 
estates, ill which they ivei( included in coni- 
inon with all other nialguzaii lands therejn. ’ 

Iiater on Lord Kjng.-.down explains the 
natore of t)u? lands that were hold hy 
ehaukidars in lion of ^^agf’s. Paraphras¬ 
ing: olaiisc I, sec. 8 of Pogndation 1 of 
ami 8fjc. -If of Boguiation VITI of 
1793; h*8ay8:— 

“ They were not to be included in the 
nrdguzari lands for the purpose of increas¬ 


ing the jtiwa, because the zamindars had 
not the fidl benefit of them, but they were 
to be jncliulcd in the malguzari lands for 
the purpo.se of securing the assessment, be¬ 
cause in the event of a sale upon default of 
payment of the assessment, it would be im¬ 
portant that they should be transferred to 
the purchasers umler the Government, with 
whom the appointmeiil of the person whose 
duty would in part be to attend to public 
interests would vest.” 

It is clear from the language of clause 
P sec. 8 of Regulation I of 1793, and of 
M'c. 11 of Regulation VIII of the same 
>ear, that (he power or “option” of re¬ 
sumption ^^■us reserved in resfwct of those 
lands that Jiad been appropriated by the 
zamindar with (he permission or under 
the. autliority of (.lovernment for the pur¬ 
pose of reinuiK'rating the j'haukidars for 
their .ser\i<'es, lands which, although in¬ 
cluded in the mahal and “annexed” to 
(he malguzari lands, were not taken into 
consideration for the assessment of re¬ 
venue, because in reality they formed no 
part of his assets. 

fJere it becomes iicee.ssary to notice the 
.s'dm/d that was granted to the zamindar 
of Suliinda in 1801, an attested copy of 
w hu h is ill (lie record. A sanad was also 
granted to tlu; zamindar of Madhupur; it 
apparently has been lost, but it may bo 
assumed (hat it was to the sanio effect as 
tb(' ziuuindar of Sukind.'i's <amd, the at- 
testi'd copy of which is, so far as is mate¬ 
rial, as follow.s : — 

” As the dulic.8 of rhe zamindar of the said 
Killa have from before been entrusted to 
Dhi’ubjoy Bhiipati Ilarichandan, the zamin¬ 
dar, the zamimlari of the said Killa has 
been bestowed upon and given to the said 
zairtindai by t}:ie Gov'*rnment of the East 
India Company; you shall regard the said 
person as the permanent zamindar of the 
sai 1 Killa, and shall not act against his 
^ ord.rs, instructions 'and advice, and ^all 
not conceal ^and keep secret any matter 
whatsoever from him. The said zamindar 
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shall discharge the duties attached to the 
said zamindari in proper manner, and collect 
rent from the said zamindari in the best way 
according to the laws of the Government, 
and he shall without any objection pay into 
the Grovernment Treasury 5,.500 kalian 
cowris, the fixed annual amount payable to 
the Government; in proper time and accord¬ 
ing to proper instalments. He shall keep 
the tenants and the people in general satis¬ 
fied and pleased by good treatment, and shall 
make such exertions and attempts as to 
make the zamindari improve and prosper, 
and ho shall be so careful and vigilant that 
swords, guns and other war weapons and 
ammunition may not be manufactured in the 
said zamindari, and that theft, robberies at 
night and highway robberies may not be 
committed at any place; and in ease such 
occurrence takes place, he shall arrest the 
thieves with stolen propeily and seiul them 
up to the, Huzur (Government officers) for 
trial.” 

It will bo observed that the sanad 
im|X)ses on the zamindar tlic duty of pre- 
venfing the eonmiission of flieft, robberies 
at night and highway robberies, ” and in 
case of any sucli octurrenee,” of arresl- 
ing the offenders and ‘‘ sending Ihein for 
trial.” But it makes no provision regard¬ 
ing the machinery he was to employ for 
the purfxiso. The e^ident inference is 
that the Government was content* with 
leaving to the zamindar the manner in 
whieli ho was to discharge the. duty of 
maintaining f>eace and order in his zamin¬ 
dari. The (government obviously made 
no provision therefor. Itegulation XTIT of 
1805, which was enacted “for the main¬ 
tenance of the peace and for the supfxjrt 
and administration of the {xilice in the 
'mah of (!uttao.k,”,did not. as ap[X'ars to 
1 h? clear from the prejirnble and from IJic 
provisions of sec. 6, relate fo the zaniin- 
daries of Sukinda and Madhupur, (he 
settlement of which, as,already stated, had 
been .made by sp^ial sanads. 0 
The subsequent enactments^ before the 
the Act of 1870 passed with the object of 
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•regwlarising or improving the rural police 
arc not material to this judgment. It is 
sufficient to say that the system under 
which Ihe^ village chaidddars as a part of 
the police machinery licld parcels of land 
as remuneration for their .services, wherever 
in vogue, remained practically untouched 
unlil 1870. It was (hen that the necessity 
was felt of bringing the rural 2 >olic 6 or 
village ehaukidurs under the direct control 
of (he State. 

The preamble to tlu* .\ct states the 
objex^t wi(I) which it was enacted. 

Sec. J delines chaukidari cluikran lands. 
It says i — 

” The words ‘ chaukidari chakran lands ’ 
shall mean lands which may have been as- 
signed, otherwise than iiiidci' a temporary 
settlement, for Ihe maiidenaiiee of the officer 
who may liave been hound lo keep watch in 
any \illag(' and report crime to the police, 
and in respect to which such officer may be 
at the time of tlie passing of this Act liable, 
(o i'(‘ndcr service to a zamindar.” 

Tile .\ct then lays down rules for the 
couslit III ion of \illage paru-hayets or com- 
mitlees u hos > |i(,)\\eis and duties are 

(IcIiiK’d 111 coiisicleraiiJe (hdail. In Part II 
il pnM'eeds (o deal wiili tlie chaukidari 
chakran lauds. 

Soc.s. 4S, J9 and 50 form the most 
ma.tcrjul jirovi.sions of the Statute for the 
purjiosos of llu' present discussion. 

They nin as follows :— 

” XI.VIII All chaukidari chakran lands 
befort" th(' passing of tliis Act assigned for 
the bciiefil of any village in which a pan- 
chayct shall be aiifioiiited shall be. trans¬ 
ferred in manner and subject as hereinafter 
mentioned to llie zamindar of the estate or 
' tenure within which may bo situate such 
lands. 

XLIX. -All lands so transferred shall 
subject to an as-sessnicnt which shall be 
fixed at one-half of the annual value of such 
land according to the average rates of let¬ 
ting land similar in quality in the neighbour¬ 
hood of such land, and such assessment shall 
be made by the panchayet of the village. 

10 
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L. Such assessment when made by ^thc . 
panchayet shall be submitted to the Collect¬ 
or of the district, and he or any other officer 
exercising the powers of a Collector by him 
thereunto appointed may approve^ or revise 
and approve the same (provided that it shall 
be lawful for the zamindar to contest the 
assessment before it is so approved), and 
after such approval the Collector of the dis- 
m. trict shall, by an order under his hand in 
the form in Schedule C, transfer to si.eh 
zamindar such land subject to the assess¬ 
ment so approved.” 

Sec. .51 declares that the order of trans¬ 
fer made under sec. 50 shall operatfi to 
transfer tlie land to such zamindar subject 
to the assessment and subject to the rights 
of third parties. 

Sec. 52 declares that the amount of (he 
assessment shall Ix' a permanent t*liargc on 
the land ; and the subsequent sections pro¬ 
vide how it is to be realised in case of 
default of payment. 

Soc. 58 empowers the Tjieutcnant-Gover¬ 
nor to apjHunt commissions “ to ascertain 
and determine ”— 

” The chaukidari chakrari lands and other 
lands before the passiiig yf this Act assigned 
for the maintenance of an officer to keep 
watch in any village and to rept)rt crime to 
the police in such district ” 

But for the (Contentions, to which th<'ir 
Lordships will advert later, that have been 
advanced on behalf of the Apix'.llant, the 
Secretary of State for India, it would not 
have been necessary to give in extenso the 
above sections. 

Act VI of 1870 was, when enact¬ 

ed, not introduced into Gnssa; its opera¬ 
tion was confint'd (o Bengal w'here* the 
category of lands referred to in Jjord hkiiigs- 
down’s judgment largely existed. 

In 1899, the Act was, by a Resolution of 
tile Govenjm^t of Bengal, dated thr; 9th 
of February^97, extended to Orissa. 

It appears that the Plaintilfs, the zamin- ^ 
dars of Sukinda and Madliupur respective¬ 
ly, in dischfu'go of the duties imposed on 


them by their sanads to maintain peace 
and order within their estates, retained in, 
their service a large number of chaukidars 
whom, according to the custom of the 
oountiw, in lieu of w^ages they remunerated 
by grants of land. A register of these 
chaukidars was kept in the zamindari 
oflice, and it would appear that in tho ap- 
[xiintment of the chaukidars in more than 
one instance the Government Police officer 
had a voice. But the records show that 
the zamindar often changed the lands held 
by these men, and resumed what he con¬ 
sidered to be in t'xcess of their require¬ 
ments. 

Such w’as the condition of affairs in these 
two zamindaries w'hen tho Act W'as made 
api>licablo to Orissa. 

Shortly after its cxlensiou, the Collector 
of the Cuttack District proceeded to apply 
its provisions to tho lauds held by the 
chaukidars of Sukinda and IMadhupur 
ies|x'ctively, on the ground that they were 
cl’iiidvidari eliakran lauds w'ithin the mean¬ 
ing of the Act. Tho Plaintiffs protested 
strongly against Jiis proceedings : w'hilst 
e.KjHessiiig their willingness to submit to 
any n-asouable contribution that might he 
rc(|iiii*xl of them for the payment of the 
cliaiikidars who were to bo ap{X)inlcd under 
the new system, they took exceptions to 
the Collector’s atte.rapis to rc-.ume and 
as.sesa or re-assess their lands, and to 
tran.sfer the same to them. Their objec¬ 
tions w'ore rejected, and the lands were 
then attached and put up t) sale under the 
provisions of .sees. 54 and 65 of the Act. 

The I’laintiffs thenjppon brought these 
act^ims in the Court of tho Subordinate 
Judge of Cifttack, in substance, for a 
d(x.daration that the Act did not apply to 
the lands in suit, and for an injunction 
restraining^ tho Defendant Appellant from 
interfering\vith them. 

The two suits were tried by two differ- 
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eDt Subordinate Judges, who affirming the 
contention of the Collector that the lands 
in dispute were chaukidari chakran lands, 
dismissed the actions. On appeal, the 
Hi^h Court of Bengal, after an exhaustive 
examination of the subject, reversed the 
decisions of the first Court and granted the 
Plaintiffs the relief they sought. 

The Secretary of State for India in 
Council has appealed in both actions; and 
it has been contended on his behalf that 
tho learned Judges of the High Court were 
in error in referring to the previous legis¬ 
lation in order to construe Act VI of 1870 
(B.C.); that the Act was applicable to all 
lands whether “assigned” by Covern- 
rnent or by the zaniindar for the mainte¬ 
nance of chaukidars; and that the onus 
was on the Plaintiffs to show that they 
were not chaukidari chakran lands. 

Their Lordships thiidi (hat this argu¬ 
ment proceeds on a .manifest fallacy. The 
lands in dispute admittedly lie within the 
ambit of the estates settled with the Plain¬ 
tiffs’ ancestors. 

The Appellanats are the zamindars and 
“ as such •'.hey have the priind facie title,” 
to use the language of this Board in the 
well known case of Itajah i:!ahib PerhJad 
Sein V. Rajendra Kishore Sivg (2)^, to the 
full enjoyment of every parcel of land with¬ 
in their zamindaries for which they pay 
revenue to Govefnment. 

It rests on the Defendant to show that 
when the zamindaries were confirmed to 
the Plaintiffs’ ancestors, it was subject to 
reservations in respect of any land which 
gave Government the power of resuming 
and assessing it. That onus the Defen¬ 
dant has not discliarged; in fact it is not 
now contended for him that there was any 
such reservation. The power of resump¬ 
tion was, as already remarked, reserved by 
Government by the bid Begulations in res- 
(2) 12 M. 1. A. 222, 821 (IS^). 
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pect of lands which had been set apart by 
the zamindars with its permission or under 
its authority. 

In Regulation I of 1793, the word used 
is “appropriated”: in Regulation XIII 
of 1805,/the expression “assigned” is 
employed; but in both statutes the charac¬ 
teristics of the grants under which the 
lands were held depend on the implied 
authorisation of the (loveriiinent w'hich ex- • 
eluded them from consideration in the ad¬ 
justment of the jama of the mahal. In the 
present case the Defendant has failed to 
show that any parcel of land was not taken 
into account in fixing the rent res{)ectively 
payable by the Plaintiffs, nor that there 
was any obligation on the part of the Plain¬ 
tiffs to make such grant.s. The only obli¬ 
gation en them was to maintain |K’uoe and 
order within their zamidai'ies. They en¬ 
tertained tho services of chaukidars for 
whose maintenance they allotted from time 
to time certain lands of their own free will. 
The mere fact that some ajipointments 
were made with the api>roval of a Govern¬ 
ment officer cannot alter the nature of 
the grants. 

In their Lordships’ opinion the word 
“ assigned ” in the definititm section of Act 
VI of 1870 (B.C.) mean.s lands “ assigned ” 
by Government or appro]>riated under its 
authority or with its permission. Not only 
does the form of the “ Transferring Order ” 
in Schedule C of the Act clearly show that 
th^ expression “assigned” is applied to 
lands “assigned” by Goverament, as 
explained above, for the “maintenance of 
the chaukidars and in respect of which 
they reserved the right to resume and 
transfer to the zamindar subject to an addi¬ 
tional assessment; but the Re.solution by 
which the Act was extended to Ofissa 
leaves no possibility for doubt what the 
Government understood the Act to mean. 
Their Lordships do not proixise to burden 
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their judgment with long quotations from 
this interesting doeiiment: they only 
wish to refer to two |>!)ssages wliich ap])e^ar 
to them to place the malter beyond doubt. 
In one. place the Tjieiitenant-riovernor aflej- 
reviewing the whole subject says I— 

“ As already remarked, the ehaukidari 
jagirs arc State grants They are exclnded 
in the temporarily-settled t'states from I lie 
settlements made with the zamindars, while 
‘ii the permanently-sf'tth'd e.states they ca,'j- 
not be legally inte?’fered with by the zamiii- 
dars. The latter have thus in both classes 
of estates no ooniieetioii with the jagir lands, 
and the Lieutenant-tlnvernor accepts the 
view that they arc under no oliligation to 
furnish lands or otherwise speciallj’ proA’ide 
for the maintenance of the ehaukidars. Their 
liability is to contribute to any funds raised 
in the same manner as other rcsidenls ot 
the villages Nor is it binding on tlie (io- 
vernment to eontinue the jagir grants for all 
time.” 

In the ordiM'.s iliat are passed, a distinc¬ 
tion is .made with regard to the ehaukidari 
holdings in the timiixnaiily sotlled tracts, 
and those situated in “ )Kumanently s 'tiled 
estates.” 

With regard to the.so, it is docdari'd that 
on resumption ‘‘ the, holdings should be in¬ 
cluded in the I'state.s within which thc\ 
lie, and foini part of its assets in the 
future.” 


Nothing can he elcarer in theii Tail'd 
ships' view than that the .\ct was designed 
to di'al with lands which, although l>ing 
within a inahal, did not form a part cl its 
assets, whi'^-h is not thi case with the 
zamindaries of Sukinda and Madhupur. 


Their Lo'dshirs juv of opinion that tfie 
JudgmenU and Decrees of the High Court 
should he affirmed and these A|)feals dis¬ 
missed with costs. And they will humbly 
• . * 
advise His Maji^siy accordingly. 

Solioit'or, l^dia OffUe, for the Appel¬ 
lant. 


Solicitors : Messrs. Barrow, Rogers and 
NepilJ for the Respondents. 

B. D. Appeals dismissed with costs. 


[ORDINARY ORIGINAL CIVIL 
JURISDICTION.] 

Suit No. op 1911. 


Bauimunissa Bibj 
\ 


r. 


( iiAumiuia, 

^ Shaikh Manik Jan 

12 , I'ebruary. , 

and otliers. 

Waqf, dedicQlioH 'or e.i'penses of mosque and 
mnintenmice of fainilij members, kvw far valid — 
WtKj! Wdi •at'ng .let (IT of 191S), if would 
operate retrospectireh/. 


]['hrr<' a person helonging to the Hanafi 
Sehool of Mahontedan law made a waqf 
welinbti he- provided for the pntjnicnt of 
e.fjirnse't of (Did in eonneelhm icith, a 
)iii>'«liie and for regular ntonihhj mninle- 
nanee nf the ineniber.s of hi<i family : 


Held That the dedication in eonnection 
with the mosque was valid, but not so the 
provision for the paymeni of maintenance 
lo members of the family. 

That ihc. Waqf Validating Act (VI of 
Ibid) has no retrospective effeet. 


One Alidid Khansania, a Sunni Maho- 
niedan governed by the llanah Sehool of 
^^ahonlcdan law, made iragt of certain 
pidp.'rties under two leaqfnamas, dated 
te,spectively the 7fh of October 1880 and 
the ‘271 li of Se)>tember 1890. The second 
by a deed in the Bengali language was for 
the benefit of his children. It contained 
directions for the payment of month¬ 
ly inamtenanco to the members of the 
raially of the founder out of the balance 
K'fi over after the expenses in connection 
with the upkeep of a mosque, for which 
luirpf^e the dudicatioh was ostensibly 
made, had been mot. 

Ahdu' Kliansama died in 1892. The 
Plaintiff one of the heirs of the deceased, 
ihstituted thisVuit challenging the validity 
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of the second waqf on the ground that the 
founder never gave effect to it, and that it 
was illusory and primarily for the benefit 
of his children, and praying, inter alia, for 
the construction of the waqfnama and 
declaration of Plaintiff’s share in the 
properties comprised in the waqfnama 
in the event of its being held invalid. 

Mr. A. Rasul (Dr. A. A. M. Suhrawardy 
with him) for the Plaintiff.—-IPa^jf/ for the 
benefit of one’s descendants is not valid : 
Abdul Fata v. Rasumay (1). He also re¬ 
ferred to Bikani Mia v. Sukhlal Paddar 
(‘J), Md. Manwar Mi v. Rasulan Bibi (3), 
Munawar Ali v. Razia Bibi f4) and 
Mamf/ir Khan v. Kanirunnessa Khnnun 
(b). As to whether the fact of the founder 
of the waqf not having giveji effect to the 
waqf |>ro|H'rties would nullify the. waqf, the 
cases are clear on the |Toint. Referred to 
Md. Azizuddin v. Lrqal Unnrmhravccr to 
(iovernmt'nt, N.-W. P. (fi), also to Bnzlal 
Ghani Mia v. Adak Palari (7). This last 
case was refirred to ahso in connection with 
the contention as to whether thi' Waqf 
Validating Act, VI of 1013, had retrospec¬ 
tive effect. 

•l/mr.v. S. K. Chakravarh, D. N. Ba.<tn, 
and B. G. Ghose for the various Defendants 
placed the waqfnama for cnnstruction hy 
the Court. 

The Judgment of the Court was as 
follows :— 

t.diAUDHURi, J.—This is a suit to have 
a towliatmma or waqfnama. dated the 12th 
Aswin 1297, executed by one Abdul Khan- 
sama, declared invalid, and for |>artition 

of the properties therein mentioned accord- 

• 

(1) I. L. R. 22 OdI. 6 P P. r. (1894'. , 

(2) I. L. R. 20 hill. 1 '6 

(8) I. L. R. 21 All. ViP (I89P). 

(4) I. L. R. 27 All. 320 P C. (1905). 

(5) 4 0. L, J. 441i(1P0A 

(0) I. L. R 15 All. !123 (ISeSU 

(7j l7 C. W. N. 1018 .1913),/ 
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ing to the Mahomedan law, should it be 
l^eld to be invalid either wholly or in part. 
The partition is to he of such part as may 
be declared not legally affected by that in¬ 
strument . So far as the appearing Defend¬ 
ants ar^ cencerned, no question has been 
raised as regards the correctness of the 
facts stated in the plaint either with regard 
to the iiedigroc .set out therein, or the dates 
of death and the suhsequent devolution of 
the shares of the parties named; but in¬ 
asmuch as Defendants Nos. 5 and 6 have 
not appeared and some others have not put 
in their written statements, 1 give leave to 
the Plaintiff to prove the facts stated in 
the plaint, so far as the pedigree and devo¬ 
lution of shares are concerned, by filing an 
affidavit. Such affidavit is to he filed be¬ 
fore thf’ decree is drawn up. 

It a|)|>ears that Abdul Khansama exe¬ 
cuted a waqfnama o the 17th October 
1880. So far as that waqfnama is con¬ 
cerned, I do not think there can be any 
doubt that it was a proiier endowment. 
It is staled by some of the parties that 
there is a suit jwnding in the Alipore 
Court relating to this document. But the 
Plaintiff' asserts that that suit has been 
recently withdrawn—a fact wdiich is not 
admitted by the Dt'fendant Sukur Jan. 
But whethcT that be so or not, I am not 
called upon to construe that document. 
Having regard to its tenor alone, it does 
not see.ui to he an illusory dedication. 
With the subsequent dealings with the 
property by tlie creator, whether they were 
treated by him as subject to a valid waqf 
ornot, I am not concerned. I am not deal¬ 
ing with those contentions in this suit. 
Nothing in cionnection therewith has been 
brought before me in this suit. As regards 
the second deed, the question is how*far 
it is a good dedication. It seems to me 
to be an illusory dedication, excepting in. 
respect of the‘charitable trusts specifically 
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mentioned iherein. It begins by saying 
that “ provision for the livelihood and sup- 
}X)rt of one’s children and the destitnh'. 
i-> also reckoned amongst religious deeds 
under the Mahoinedan law,” and that he 
therefore makes a charitable waqfnama 
” for children and the pcxir in the name of 
C-rod.” He constitutes himself the first 
Mutwalli by this deed, and lays down cer¬ 
tain ndcs which are to govern the manage,- 
ment of the so-called dedicated properties. 
Rule (H states, ” that out of the income of 
the pro])erties, in the first place, Govern¬ 
ment rev('nue and taxes shall be paid and 
repairs to the mosque and other buildings 
shall be effected, when necessary.” The 
other buildings do not refer to the mosque, 
but to other buildings belonging to thi' 
e.state. Rule (2' runs thus: ‘‘out*bf the 
surplus remaining after deducting the 
charges of collection, tlie expenses of and in 
connection with Iht' mosijue ;it Narkcldanga 
founded under the first deed shall be jiaid 
in accordance with the list given in .sche¬ 
dule ” kha.' Rule (d) ; ‘‘ that out of the 
amount of profits from the waqf properties 
which will remain after doflucting the ex¬ 
penses, etc., in paras. 1 and 2 members of 
his family shall get rnontlily allowances a.'- 
stated in schedule "(ja." Rule (4) goes on 
to say that ‘‘out of the surplus, cer¬ 
tain sums are to be paid by the Mut- 
wallis for sjoecially inpiortant matters 
relating to the dedicated proi>erty and 
on occasions of joy and grief of the 
Mutwallis and others.” Rule (5) says 
that in the event of his or their children 
being totally exliiu t. the amount of raaiij- 
tcnance Mill vest in the ptxir. Then there 
is a provision that in the event of the 
monthly allowance lapsing, the Mutwalli 
for the time being is to distribute it ac- 
^jording to th^ji^visions of the Mahomedan 
law. Then elaborate rules are laid dovra 
for the appointment of Mntwallis. He 


recites the earlier endowment and says 
that it is to he treated as part of the present 
trar/f. Then in para. 28 he says that his 
licirs (naming them) are to get their res¬ 
pective shares according to the Mahomedan 
law in the pro|>erty in his "khas" pos¬ 
session, and the surplus is to be similarly 
di\i(led amongst thorn, after deducting all 
costs from the amount of the income of the 
iraijf [uoperties. T think that the dedica¬ 
tion for traqf pnrjxises of property yielding 
an income of Es. 316 is good. This amount 
.should be set apart, namely, Rs. 300 men¬ 
tioned in .schedule ” kha " and a sum of 
Rs. 8 for the salary of a sircar for making 
collections and Ks. 8 for the salary of the 
person who is to be- the manager amongst 
the Mutwallis. RropiTties .sullicient to 
\ ield the above inoonu' and al.so for the up- 
kee]) of the mosque at Narkcldanga are 
to be .set apart, and ..Iso such amount as 
iiiay be nece.ssary for the ]>ay.ment of the 
tlovernmenl rovemic and taxes. By up¬ 
keep r meant repairs, etc., because all 
other expenses are jirovided for in sche¬ 
dule ” kha." With regard to the rest of 
th(' property, I considered there has been 
no proper dedication It w'as intended, and 
the only intention apjioars to be, to tie up 
the pro|)erly for the bonetit of lus children 
and heirs, and, as such, cannot he consi¬ 
dered to have been jnoperly endowed for 
religious purnoses. The .properties men¬ 
tioned in the first waqfuawa, I am told, 
are (juite sufficient for the expenses of the 
rnosqne ; and since that document has been 
made part of the present document, and 
sincx! all thofie profxu-ties are included in 
the document undcT construction, I have 
made the order afore.said.‘ The parties are 
<leclaA*.d entitleik to thd shares mentioned 
bv learned Counsel. An affidavit is to be 
put in, shewing that the shares have been 
correctly calculated. As there is no con¬ 
test in respect of the shares and it is only a 
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matter of arithmetical calculation, I allow 
Buch an affidavit to be put in. Since the 
institution of this suit, the Waqf Validating 
Act of 1913 has been passed. It was pass¬ 
ed in March 1913, and it seems to me to 
have prospective effect from that date. I 
do not think, it has any retrospective effect. 
It does not seem to have been intended 
that it should have retrospective effect. The 
managing Mutwalli, namely, the first 
Defendant, will get credit for all payments 
made by him to the co-sharers. The 
mesne profits are only to be calculated for 
the last six years. Tn setting apart the pro¬ 
perty to meet the above valid charges, tho 
Commissioner of Partition is to take into 
account the properties purchased by Suknr 
dan in execution of decrees obtained by her 
in other Courts and also the salc-cci tificates 
she holds, that is to say, that, unless abso¬ 
lutely necessary, fho.se pro|'>erfics are not 
to be .set apart for the above purixises. 
Q’hero will lie a decree for partition as re¬ 
gards the rest of the propc'rty a,<-cording to 
the shares declan'd. Libcuty to th(' parties 
to name the Comiuissioner of Partition 
hereafter. Costs up to date ari' to be paid 
out of the estate of Abdul Khansama. 
Costs of partition will be accordjng to the 
shares of the parties n'spectively. Costs 
of the taking of the accounts above men¬ 
tioned will be .dealt with after the reyxjrt. 
Liberty generally to the ])arti('s to apply. 
All the costs are to be taxed on scab* No. 
II as of a contested action. Copies of the 
affidavit relating to the working out of the 
shares and ixidigree arc to be given to the 
parties apixiaring for the purpose of verifica¬ 
tion. It is to be* filed as soon as practicable. 

Bahu B. P. (fhunder*, Attorncy*for the 
Plaintiff. 

. Babm J. P. G\ose, M. N. Duff and G. 
G. Dey, Attorneys for th^ various Defen¬ 
dants. ' 

Suit decreed. 


, COIVIL APPELLATE JITBISDIOTION.] 

Appeal from Appellate Decree , 
No. 1C82 OF 1910. 

Doyamayeb Chowdhu- 
RANi and ors., Defend¬ 
ants, Appellants, 

V. 

Narendra Kishore 
Roy and ors,, Plaintiffs, 
Respondents. 

Act XI of 181)9, nec. S7—Taluk in existence 
before ‘permanent settlement—Portion thereof 
transferred and hell under a new name — St^h 
portion if protected, when it can be traced to origi¬ 
nal taluk. 

When a portion of a taluk existing from 
before the permanent settlement is trans¬ 
ferred and that portion is subsequently held 
in proportionate jama under a name 
different from the original taluk, but the 
subsequent transfer and descent thereof 
can be traced from the original taluk, the 
Ifortion so transferred is also protected 
under sec. d7, Act XI of ISoO. 

This was an appeal ])ref(Tred on the ‘24th 
of Afay 19IU ogain.st the' dwree of Babii 
.logendranath I3o.se, Subordinate Judge of 
Zilla Xoakliali, dated the' ilth of Febru¬ 
ary 1910, reversing the decree of Babu 
Norendra Nath Lalxiri, Munsif, 2nd Court 
at Feni, dated the 28th of June 1909. 

The facts of the case material to this 
report will a]>pear from the judgment. 

, Babus Dhirendralal Kastagir and Pro- 
hodh Kumar Das, for the Appellants. 

Babu Akliay Kumar Banncrjee, for the 
•Resiwndfx^nts. 

The JuDOMENT OF THE CouRT was as 
follows :— 

Thi.s appojil arises out of a .suit for khas 
possession brought by an auction-purchaser 
at a revenue sale. It is now a<iraitted that 
the land which is the subject of the suit 
formerly ap]>ertaiaed to taluk Bahamat 


/ 

Newbould, J. 
Roy, j. 

1913, 

6, May. 
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Rafi which was in existence at the time of 
the permanent settlement. From Exhibit 
B it appears that in the year 1222 (B.S.) 
this tahik was divided into two. A new 
taluk called Kadha Benode was created 
and the other }X)rtion of the taluk w^as still 
called Eahamat Rafi. The rent of the old 
taluk was proportionately assessed on 
tfiese two taluks. The land in this suit 
appertains to the ]X)rtif)n that was allotted 
to taluk Radha Benode. I’lie tlourt of first 
instance held that this taluk exisl(‘d from 
the time of the ix'rmajumt .seltlejuent and 
di.smissed the Plaint ill ’s suit for khas pos¬ 
session on the ground that the Defendants 
were ])rot('ct(‘d by the provisions of sec. B7 
of Act XT of J859. On ap|H!al the learned 
Subordinate Judge held tliat the taluk 
Kadha Bfenode must be held not to have 
been in existence before the division of the 
old taluk in 1222. and as it was not iu 
exi.stence from the time of the |»ermanent 
settlement, the Plaintiff uas entitled to 
khas {xissession. The lower A]>pellate 
Court therefon' dc'cre^al th(' suit. 

On behalf of thi! Aptn'llants the case of 
N'ohendra K'lshon- lloij v. Dnnja Gharan 
Ghou'fUuinj (1) has been cited. The 
facts of that eas<> <doselv res('mblo the fao.ts 
of the present case. It was there hold 
that when a j)ortion of a tahdv ('xisting from 
before the permanent settlement was 
transferred and the said portion was sub¬ 
sequently held in f)ro|x)rtionale jama iin'Vi; 
a name different from the original tiduk, 
but the sub.se<|uent transfer and de,scent 
thereof can be tmeed from the original* 
taluk, the portion so transferred is also pro¬ 
tected under sec. 87 of Act XT of 1859. 
That niling in our opinion is binding on 
us as Regards the decision of the present 
case. * ^ 

For the Respondents it is contended that 
the finding of the learned Subordinate 

(1) 16 0. W. N. 616 (1910 , 


Judge is a finding of fact with which we 
cannot interfere in second appeal. *We 
are unable to accept this contention. As 
lias been pointed out in the case of Mullick 
Chand Das v. Satish Chandra Das (2), 
what the effect of the division of a taluk 
is must depend upon the intention of the 
parties. Had th(' learned Subordinate 
Judge come to a finding that the intention 
of the parties in 1222 was that the divi¬ 
sion of the old taluk changed the 
incidents of the tenure, we should be 
bound by such a finding. But as he has 
COMIC to 110 finding as to the intention of 
I he parties, w e arc not unable in second 
appeal lo form our own conclusion, and the 
conclusion w^e arrive at is that judging from 
tlie circiiiiistances of the case there was no 
intention to alter the condition of the 
(cmire. 

We accordingly decree this apix'al and • 
nwerse the finding and decree of the lower 
,\ppellate Court and restore tho.se of the 
C'liiH, of first instance. 

The .\ppellants are entitled to their costs 
in all Courts. 

Appeal allowed. 

[CIVIL APPELLATE JURISDICTION.] 

ArPE.^L FROM Appellatk Dkcbef. 

No. :iOfiO OF 1910. 

N. H. ClIATTElUEA, J.' E. H. Steven.s, 
■Wai.msley, J. Defendant, 

1918, Appellant, 

Heard, ti. 

1, July. Janki Ballabh and 

Judgment, others, Plaintiffs, 

69, August. f Respondents. 

Hindu ^ widow, debit contracted by, for oottt of 
litigation— Binding effect on reoertioner—Legal 

necestity— Facts necessary to I(e proved by lender _ 

Rate Of huerest mmt be proved necessary even when 
legal necessity for Imn exists. 

(2) 11 G. L. J. 56 (1909). 
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The Pkiinliff, who was an assignee of a 
mortgafj^c executed by a Hindu widow in 
respect of her husband’s property, of which 
she was in possession as a Hindu widow, 
sued to enforce the niorlgage against the 
property in the hands of the reversionary 
heir) and it appeared that the. money was 
borrowed for meeting the costs of litigation 
relating to certain suits brought by certain 
cx-nianagcrs of the estate for salary and 
it appeared that at the time the money was 
borrowed, a portion of the estate teas sold 
tn execution of a decree obtained by one 
of the ex-managers and other properties 
were going to be sold in execution of 
another decree obtained by him and there 
was a heavy claim against the estate by 
another manager : 

Hold —That the debts eontraeled by a 
Hindu widow for )neeting the costs of liti¬ 
gation in defending her life-esbite her 
husband’s property or for protecting the 
estate are binding upon the estate in the 
hands of the reversioner. 

That it was not necessary for the Under 
III the present ease to .show that the debt, 
which was in litigation, for meeting the 
rt.'f/v of which he lent the money to the 
widow, teas or was not her personal debt. 
It is sufficient, if it is shewn that there was 
pressure upon the estate, that there was 
necessity for borrowing money for the costs 
of the litigation or that the creditor made 
reasonable enquiries and was satisfied of 
the necessity for the loan. 

That although a loan by a widow may be 
necessary, the rate of interest at which she 
borrowed must be proved to be necessary 
beforg interest at tfmt rate can be allowed. 

This was an appeal pieferred on the 8tli 
8(‘ptenil)er 1910 against the decree of S*. C. 
HulHck, Esq., District Judge of Zilla Gya, 
dated the 20tli June 1910, ^ffirming a 
d«’cvee of Babu Umanath Ghoshal, Sub- 


Judge of that district, dated 24th Docom- 
her*1909. 

The material facts will appear sutli- 
ci(;ntly from the judgment. 

Babus tJmakali Mukerjec, Soroslu ('h. 
Mitter and Chandra Bekhar Bauerjee, foe 
the Appellant. 

M. Md. Mustafa Khan, for the Hospon- 
dent. 


Th(> .Jl:i)(;.\ik.\t of the (’oi rt wa.s a.s 
follows :— 

This apiK-'u! arises out of a suit to enforce 
a mortgage bond, executed by a Hindu 
\\idov , against tiie |>roperty of her hus¬ 
band in the hands of the reversionary heir. 
It apiK-ars that one Baeho Kuar, the widow 
of one fvidar Sahay, borrowed Rs. 2,000 
fi'oju the ])efenda)it .No. (i. and ('xeeuted 
a mortgage bond on the :3rd November 
1901, in which it was stated that the money 
was napiired for the conduct of certain 
litigations with two j)crsons, na-melv, Mr. 
.James ^^’ilson and ^fr. Martin (iregory. 
'I’he T’laintiff is an assigtiee of the mortgage 
Irom the Defendant No. 0. 

The Courts below eoneurred in decTee- 
ing the suit and the IN'feiulaiits api^aled 
to this Court. 

The (pu'stion rai.sed in this apix'al is, 
whether a Hiiuju widow in possession of 
the estate of hi'r husband ean charge the 
(■Ktat(' by borrowing money for costs of 
litigation. W'c think that debts contraet- 
I'd In' a Hindu widow for meeting 
th(' costs of litigation in defending her 
life-estate in her husband's propei-ty or for 
j'roteeding (he estate arc binding iiix)n the 
estate in the hands of the reversioner. See 
.{mpd .Hi V. Moniram Kolita (D, Dcbi 
Doyal Sahoo v. Bhan Perfab Singh ^2) 
and Braja Nath v. Jages (3). It is contends 

(1) I. I. R. U Cal, (2 (1886). 

(2) I. L. R; 81 Cal. 488 {I903V 

(8) 9 0.b,J, |353| (I999), 

11 
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ed. however, that the Iiti;fation, for meet¬ 
ing the costs of whicli the debt was'in¬ 
curred, related to certain suits brought b.v 
certain ex-nianagers for salary, that the 
salary of the manager slumld bcitroated as 
a personal debt of the widow and that if it 
is a personal debt of the widow, the costs 
of litigation for contesting such debt should 
also be consideied ;ts her |>n-sonaI debt. 

The question whether the salary oi -> 
manager, which is part of the costs of 
management of the estate, is or is not a 
fK*rsonal debt of the widow, does not call 
for determination in this case. The deci¬ 
sion of the (jnestion would, we thinb, 
dejHjnd U|Hm the rircumstanccs of each 
case. If the widow is in enjoyment of 
the rents and profits of the estate, and 
they are sufficient to pay the manager's 
salary, it cannot be held that tho widow 
is entitled to approiu-iate tin* ]>rofits, and 
throw the liabilitv for the costs of manage¬ 
ment of the estate on the reversioners 
by chaiging the estate*. If, on the other 
hand, the eolh'ctimis an* not snfticu'iit for 
meeting the ex|)<'nses of the widow and the 
costs of manac'uent, wficrc, for instance, 
the estate is involved m hea>y litigation 
and ib hea\il\ encumhered (as it is said to 
be in the }-resent case), the eharge cn-ated 
by the widow would be binding iqxjn the 
estate. It is imjxi.ssible therefore hir an> 
one to say whether in a jiarticidar cast* tin* 
managt'r’s salary is a personal debt of tla* 
widow, unless he goes into the wl.olw ac¬ 
count of fhe estate, and the lender cannol 
be expected to do so before he lends money 
to a widow for meeting the costs for dcfc'nd- 
ing a suit relating to the manager’s salary. 
We are of opinion that it is I'ot neccssaiy 
fo/ the lender in the present case to show 
that the debt, which was in litigation, for 
meeting costs of which he lent the 
money to the widow, was,or was not her. 
debt; were ft otherwise, it would 


be iiniKissiblc in many cases for a Hindu 
widow* to raise money for meeting the costs 
of litigation. It is sufficient if it is shown 
that there was pressure upon the'estate, 
that there was necessity for borrowing 
money for the coats of the litigation, or 
that tlu* creditor made ri'asonable enquiries 
and was satisfied of the necessity for the 
loan. 

It appears that om* Mr. WiLson obtained 
two doeri'es against Bachii Knar. We have 
got onl\ the order-sheets in the execution 
eas*s (Nos. *2Id and 201) of 1911) of Wil¬ 
son. on the record of this case. After the 
close of argiiiiK'iits m this Court the Res- 
|)ondciit w a idl'd to put in certified copies of 
eel tain [daints, decre;'»s and exi’cution 
petitions for showing that the decree 
which was executed in exoeutiun case No. 
209 was in r*speet of a mortgage bond for 
Hs. 1,()()() tor paying off a deeroc passed for 
a di'bt iiK*uried bv the husband of Bachu 
Knar, and that tlie decree which was exi*- 
euted m llu* other execution ease was u|K)n 
<1 mortgage bond for Ks. .'>,000 borrowed 
fot payment of the revenue of the estate 
wliieli aeerui'd due, and for (‘.xftcn.ses of 
Idigatioii. after her husband's death. Wc 
do not tbiiik, we ought to rce.'ive this ad- 
dilional oxidenee at this stage. Had wc 
considered it iice 'ssary that an enquiry 
into the matter should be made, We could 
hiixe diri'cted the Court* below to take the 
additional I'videnee. 

It apji.'ars however from the order-sheets 
that some properties of the e.statc wen* 
sold in execution of one of tho decrees of 
Mr. Wilson, and an ajqilication was made 
by Baelni Knar for setting aside tho sale, 
and lhal proceedings* in execution Ht the 
other decree were also pending. Another 
suit WHS instituted by one Mr. 'Martin 
tlregory for about fls. 16,000 on account 
of the salar^j and allowances of his deceased 
brother Mr. Cleorgo Gregory as manager 
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of Bachu Kuar’s estate, together with 
interest, thereon. The Court of Api)eal 
below has held that there is no reason for 
holding that her case had no substance at 
all, and was entirely without foundation, 
although the .ludge who tried the suit 
decided it against her. 

It thus np|)ear8 that a |X)rtion of the 
estate of which Bachu Kuar was in posses¬ 
sion as a Hindu widow' was .sold in execu¬ 
tion of a decree, and other pro|x?rties were 
going to be sold in exw’ution of another 
decree of Mr. Wilson, and there was a 
heavy claim by Mr. (iregory against the 
estate. 

Under these circumstances Bachu Kuar 
was (mtitled to defend the cases for the 
puf[)Ose of protecting the ("state and her 
own lifo-intere.st in th(‘ properties of her 
husband, and costs propiTly incurred in 
the bond fide prosxmtion of the litigation 
would constitute legal neces.sity. 

^^'e are of opinion however that the 
findings arrived at are not sufficient for 
the. disixisal of the case. .-Mthough the 
mortgage bond reeites that the money 
raised under it was ivipiired for the con¬ 
duct of cases filed at Miizaffarpur and the 
evidence set out in the judgments of the 
<‘ourts below also I'efei's to the cases of 
Wilson and (hegory in the Muzaff^rpiir 
Courts, the learned District .ludge in con¬ 
sidering the question whether the amount 
advanced, namely, Rs. ‘2,000 was actually 
spent for K'gal necessity refers to th«f 
evidence of the PlaintiflF’s witness No. 2, 
showing that Rs. 1,200 was taken down 
by him to Calcutta soon after the bond 
was executed, and there })aid to the lady’s 
ifmmUktear and the. remaining lis.i 800 
was also spent by certain person whom,the 
witness nami's for soine cases of the lady.” 
We do not understand how the Rs. 1,200 
which the teiuiaed Judge finds Avas sent to 
Calcutta and paid to the lady’s ammukteuf 


could be required for meeting the costs of 
litigation at Miizaffarpur for which the 
amount is said to have been borrowed and 
how the said Rs. 1,200 could be considered 
a debt cfyisituting legal necessity, when 
there is no finding for what purpose the 
said money was spent. The learned 
Judge holds that a full consideration of 
the question whether the creditor made 
entjuiries aliout the necessities of the loan 
does not arise after the finding that it was 
for a legal lU'cessit v that the debt was con¬ 
tracted. Blit the facts found by the learn¬ 
ed Judgt‘ do not show that there was a 
legal lu'cessity for Rs. 2,000. The Plain¬ 
tiff, who wants to enforce the mortgage* 
against the ("state in the hands of the 
daughter's must e.stablish either that there 
was in fact necessity for Rs. 2,000—-the* 
amount h'nt, or that he was satisfied, after 
making reasonable empiirics, that there 
was necessity for the said amount. We 
are accordingly of opinion that the find¬ 
ings arrived at by the Icarmnl Judge are 
not siitfioient for holding that there wa.s 
legal necessity for Hs. '2,000. The cas* 
should accordingly go back to the lower 
Appellate (’ourt for a proper finding, 
whether there was n("ce.sHity for Rs. 2,000 
for the piirix>ses for which the money was 
borrowed, or wlu'ther the creditor made 
reasonable emjuiries a.s to the necessity of 
the loan. 

There remains the question of the rate 
of ihterest. As pointed out by their 
l^iOrdshipvS of the .Judicial Committee in 
the case of Hurronath v, Randhir Singh 
(4), although a loan by a widow may be 
necessary, the rale of interest at which 
she borrowed must be proved to be neces¬ 
sary, before interest at that rate can lie al¬ 
lowed. The learned Judge is of opinion 
that because the loan was taken from a man 
of the (Jya District, there was nothing 

(4) f. L R. )8 cu. 8»l fi8ao>. 
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very nnreasonabU' in the high rate of in- vimts order. Ayainsi this order of revoca- 
ierest. Wo an* of oi)inion, however, 'that the, Ai)peUant preferred m apped to 


he mu.st come to a finding whether there 
was necessity for l)orrow'ing at the rale of 
'24 ix'r i-eiit. interest per annum. 

Tlu' (It'cree of tlie lower Apiwilate Coiirl 
is accordinglN set aside, and tlie ease sc'iif 
hack In iliat ('oii]( to be dealt with in ac¬ 
cordance with I be observations made 
above. Costs to al)ide lla* result. 

Case remanded. 

rniVIL APPBLL4TB JORISOICTION. 

AecHAi, I’lioM flanicH No. 41* ok Ifil 

A NO 

Hi'i.k No. 122 OK ION. 

ItASllMoNI j)ASSl, 

Mookeiurk, .1. Petitioner, Appellant. 
Beachcrok i', J. 

1014, [Caxoda StiNOAfU Dassi, 

Id, March. Opposite Party, 

Hcspoiulent. 

O Hard! tnt and Wards .irt {V111 of lS9(>),3fCS. 
S9, 47 , /tS — Revocation of an order apfiointhig a 
pti irdian on the ground that alleged minor attained 
majordg before appointmenj, of guardian, if an 
order i-nder sec, .'W and if appealable—See S9, If 
exhansls'e—Jnrisdicfion of Distrul Judge to de d 
wdh nutters of which cogn'zance imy he required 
in the iiiteiests of justice—Inherent jurisdiction of 
Contis to recall orders obtlined by suppression o - 
misrepresentation of facts—Distinction between 
revisional and appell ite jurisdiet 011 s—Revisional 
jurisflielion,if may he invoke I for ascertaining if 
lower Court coneclly appreciated evidence 

0)! file application of the Appellant, she 
U tis .appointed bij the District Judge guar- 
than of the person and properly of^ the. 
Hespondenl, her daughter-in-law, who sub¬ 
sequently applied to the District Judge, pir 
revocation 'of his order, on the ground that 
she had attained majority before the 
order sh^inting the Appellant as her 
(fuardia^vras made. The District Judge 
took evidence and finding ihat the Respon-, 
dent's allegation was true revoked his pre- 


Ihe High Court. 

Held- That sec. 39 of the Guardians 
ami ll’ff/d.s- .let specifics the circumstances 
under irhich the Court may remove a 
guardian appointed under the statute, and 
the order in question was not made under 
the section and eonsequenthj was not ap¬ 
pealable under el. CD) of see, 47. 

Held (as to the contention that as there 
<r IS no seel bn of the Guardians and Wards 
let applicable in terms to the. present 
mailer, the Distiiet Judge was incompetent 
III enquire inlo the allegations of the Res- 
pondenD—That a Court which e,cereises 
powers under the Guardians and Wards Act 
has ample inherent jurisdiction to deal with 
matters brought hij'ore it, of which cogni- 
-lanee nrig be required in the interests of 
justice and the District Judge had juris- 
dirlion l\) lieu' with the matter in question. 
See. lot. ('. P. which provides that 
nothing in the Code shall be deemed to 
limit or otherwise affa t the inherent power 
of the Court to male sueli orders as may 
hr nere.s.iiirji tor the ends of justice or to' 
prevent abuse of the priwess oj the Court, 
does not foriiuilite a new doctrine, but 
nirrelij jurnislies li'gis'ativi recognition of 
a well-established principle which is ap¬ 
plicable quite as much to Courts called 
upon to deal with matters under the 
^iiiardinns it ml Wards let as to ordinary 
(‘icil Courts. 

11 an order has been ubtained from the 
Court by a suppre.ssion of facts, if the Court 
has been ocerreaehed and has been in¬ 
duced to assume juri.sdiclion over a matter 
in lehirh, upiht a true state of facts, it does 
nof pos.sess jurisdiet ion, the (Umrt is com- 
petent to recall the,urdef obtained from it 
by supprei^siou or mwepresentHiion of 
facts. 
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That see. 48 was not a bar lo the present 
proceedincfs and the District Judgfi had 
jurisdiction to entertain the application in . 
the exercise of his inherent power. 

Held (as regards the application for revi¬ 
sion of the order of the District .fudge)— 
That a Court in the exercise of its ap¬ 
pellate jurisdiction investigates the facts, 
and, if necessary, substitutes its own ap¬ 
preciation of the evidence for that of the 
primary Court, but when the Court as a 
(%mrt of revision looks into the evidence, it 
does so with a view to determine whether 
the subordinate Court has assumed a juris¬ 
diction which it did not fA^ssess, or declined 
a jurisdiction which it did pos.sess, or has 
in the e,vercisc of its jurisdiction acted 
illegally or with material irregulantji, and 
in the present case the High Court could 
not be rightly invited by the Petitioner 
to examine the eridenec with a view to 
determine whether the District .fudge 
correctly appreciated its effect. 

This was ai) appeal tVoin a dis'ision ot 
H. Wiilmylcy, District Judge of ‘21- 

I’arganas. dated 1 Ith January 1911. 

'rhe facts of the (*as<* fully api>ear from 
the judgment. 

.\[r. If. C. Miticr, Hahn Proic..s'h Chan- 
dr.t Mitter, Dr. Sarat Chandra hnsak and 
Babu Surendra .Madhob MuUick, for the 
Petitioner, Api>ellanf. 

Babus Vmakali Mnkerjce, Biraj XIohun 
Mazumdar, Oirija Pro.sanna Hoy Chou- 
dhuri and Dhircndra Krishna Hoy, for the 
(Ipfiosite I’arty, Ke.spondent. 

1'he Jnni.NfKXT OF thk CorRT was as 
follows :— * 

M. A. .No. 19 of 19PK • 

MfkOKKlUKK, J. -We are invited to 
«<mi!iider the proj)riety of an <*rder by 
which the C'o\irt , below has recalled 
an ord<(r prt?viottsly marie for the ap- 


I)ointm(*nt of the Ap|)ellant as guardian 
of the person and property of her daughter- 
in-law, the Respondent, 

On the 20th January 1912 the Appellant 
made an ai)plication under the provisions 
of ihS (iuardians and Wards Act. The 
application was not op|X)sed, and on the. 
15th May a conditional order was made 
as a matter of eonrsi* in her favour. S|jo 
»was culled upon to furnish security, and as 
.soon as the order of the Court had been 
carried out in Ibis r.'spc'ct, a formal order 
of apjxiintment was drawn up on the 26(h 
November 1912. On llie 2lKt July 1913, 
the daughter-in-law apjdied to the Di.s- 
Iriel Judge for rev(x’ation of th<‘ previous 
order on th.* ground that she had attained 
majority before her mother-iji-law wasap- 
pointi'd gii.ndian of her pers(jn and j)rn- 
jH'fty. The Oislriet Judge iliereufwn took 
evidence, and uUimat.'l\ eanie to the eon- 
elusion (hat the daughter-in-law had been 
born on the 23rd ,) an nary 1S93, and 
had eonseqiii'ntl\ attained majority on 
th(* 23rd Janiiaiy 1911, long before 
the order for the apiX)intment of h.T 
moth‘i-in-law* a^ guardian of her person 
and piojX'ity had been made. In this 
view, the Di.stiiei -ludge has recalled the 
orders of the l.*)lh May and the 2fith 
November 1912. The order of revoca- 
.tion ha.s been assiiilcd in tins (s)urt on 
behalf of the mother-in-law, and we have 
b(>'n invited to examine its propriety in 
the exerci.se either of our ap|)ellate or of 
our revisional jurisdietion. 

.1 prelimitiary objection ha.s been taken 
Vo the competency tif the appt*ai, and it 
lias been argued that as the order was not 
made under at»y of the claus<*s of section 39 
«(f the (iuardians and Wards .\ct, if can¬ 
not be qiie.stioneil by way of apfx'al under 
any of the chiHses of see. 47. This pn*- 
liitnimry objc'ction rnt!?!'.<; a question of 
. considerable importance as to the true , 
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Aature of the jurisdiction which has been 
ifxerci^d by the District Judge in thi#. 
matter. On behalf of the Appellant it 
has been broadly contended that the Dis¬ 
trict Judge had either jurisdiction to tak-A 
action under sec. 09, or had no juri^iction 
at all to deal with the matter in contro¬ 
versy before him. Tn supiKut of the for- 
rper view, it has been argued that sec. 30 
is not exhaustive and that the cit^cuni-* 
stances specified tlu'ii'in, under which the 
Court is competent to lemovt' a giinrdian. 
are meFoly illustrative. We have in sub¬ 
stance been invited 1(» read sec. 09 as if the 
legislature had provide<l that “ the Court 
may remove a guardian ap|X)inted by the 
Court for the following amongst other rea¬ 
sons.” We are not prepared to gccept 
this view as well-founded. If the legis¬ 
lature had intended to give illustrations 
merely of the contingencies in which the 
Court ma\ remove a guardian in the exer¬ 
cise of the )«(\\er conferred ujxin it by sec. 
09, the .s(vtion might hav»' been differently 
flamed. In our opinion, s«‘c. 09 specifies 
the eireumsianees under which the (Vuiri 
may remove a guardian ap|X)intpd under 
the statute, ll is worthy of note that each 
of the circumstances s|X'cified in the st*c- 
tion is of sueh a character, that if its exis¬ 
tence is established, the Court would have 
no option hut to r(‘move the guardian in 
the interests of the minor. Consetpiently 
we must hold that the order in this case was 
not made under stv. 09. We may add th{4 
the only clause of sec. 09, which, it was 
sugge.stecl, might jiossibly cover the case, 
ii relianc ‘ had to be placed ufxjn a flpecia4 
clause, was clause (j) which provides that 
the Court may remow a guardian by 
reason of the guardianshif) of the guardian 
ceasing or being liable to cea.se under the 
UiW to whi^HlIlH: minor is subject. But 
if it bp »fTtct that-tTheirthe ortler-for ap¬ 
point mint of thir guardian wa.<»''Wi4dir in 


the present case, there was no infaiftt in 
respect of whom the Court could exercise 
. jurisdiction, no question clearly arises 
about the cos.Sation of guardianship. There 
is no escajx*, consequently, from the posi¬ 
tion that sec. 39 does not apply j and this 
iKHcssurily leads to the inference that the 
order is not api,^ealable under clause (9) of 
sec. 47 which provides for an appeal to this 
Couri from an ordiu’, made by a subor¬ 
dinate Court undi'r sec. 39, for removal of 
a guardian. The first branch of the con¬ 
tention of the Ap|x‘llant must consequent¬ 
ly f;iil. 

As regards the second branch of the con¬ 
tention of the Apjx'llant, it has been broad¬ 
ly argu.'d that if the District Judge had no 
jurisdiction to entcifain an application 
under see. 39, he had no jurisdiction to 
deal with the matter at all. The conten¬ 
tion in substance is that the Judge, in¬ 
vested with authority to deal with matters 
under th(‘ Guardians and Wards Act. con¬ 
stitutes a sjavial Court created by the 
Legislature for s|Ha*ified pur|xises and that 
the limits of his jurisdiction must be 
.suuglit for within the four-corners of the 
Statute, 'riie [Ki.sition taken up by the 
■Vppellaut is that Us there is nf> section of 
the Giiattlians and Wards Act applicable 
in terms to the present matter, the Judge 
was incfinqietent to inquire into the alle¬ 
gations of the Respondent. In our 
opinion, this contention is entirely base¬ 
less. A Court which exercises jxjwers 
under the Guardians and Wards Aqt has 
ample inherent jurisdiction tn deal with 
inatfi'rs brought before it, of w’hich cog¬ 
nizance inny he required ,m the interests 
of justice. Se<*. 151 of |he Code of Civil 
J’rocedure of 19(>8 which provides that 
nothing in the Code shall bo deemed to 
limit or othcrwisei affect the inhereflt 
’pqw?er "of thi* (^6firt^‘to tnftke Stich (tfdSra 
as may bo rteci^ssary for fhb ends of jSstio©, 
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er to prevent abuse of the process of the 
Goui^t, dors not formulate a new doctrine. 
It merely furnishes legislative recognition 
of a well-established principle, which is 
applicable quite as much to (!ourts called 
upon to deal with matters under the 
Guardians and Wards Act as to ordinary 
Civil Courts. The futility of the conten¬ 
tion of the ApiJellant may be illustrated 
by an obAious example. Sec. 10 of the 
Guardians and Wards Act H])ecitics the 
contents of the application to the Court: 
the Appellant is required, amongst other 
matters, to state, so far as can be ascer¬ 
tained by him, the dat(‘ of birth of the 
lUinor. Siip}x>se after the application has 
been made and before* the order of the 
Court has been passed therein, it is brought 
to the notice of the Court by the |HTson 
in reb[)ect of whom a guardian is pro[X)sed 
to be apixiintcd or by muiic |H.‘r&on on his 
behalf, that he is not an infant, that he 
ha.s as a matter of fact attained majority 
and that consequently the proMsions of 
the (Tuardiams and ards .\ct cannot be 
applied to his case. In such an event, it 
would plainly be competent to the Court 
to determine whether tlie alleged infant 
was in reality an infant. The Court ha*; 
jurisdiction to determine the quostion, in¬ 
deed, it is incumbent ujion the Court to 
investigate the matter, on the fundamental 
principle that when the jurisdiction of a 
Court is invoked in respect of a i«irticular 
matter and such jurisdiction is challenged, 
it is the duty of the (.'ourt to determim* tlie 
essential facts on the actual existence of 
which alone the Court is competent tq 
assume jmusdiction. It is iiidisputalde 
that the Court is conifietent to nijke an 
enquiry of this tfescriplion, even though 
it paay ultimately transpire that the (’ourt 
has no jurisdiction ^aver the matter in con¬ 
troversy; in other words, the Court h^« 
jurisdiction to deterinine ibat it has no 


jurisdiction to deal with the matter brought 
before it [Hurree Prosad v. fCoonjo Behary 
- G). Hukiini Chand v. Kamalanand (2), 
Budh Singh v. Nirad Burqn fS), Hudson 
V. Morgan (4)1. This vieAv cannot be 
serioufAy challenged; and onc6 if is accept¬ 
ed, as it must be, it follows inevitably that, 
if ('ven after the order has bp?n made 
on the application, the Court is apfjrbe^ 
that it has been made to as.'^ume jurisdic- 
lion in a matter over w’hich it has in reality 
no jurisdiction: the Court has inherent 
power to investigate the matter and to re-, 
< all the preiioUs order, if it trans|)ire that 
it has been made without jurisdiction. 
It IS needless to r.*fer to authorities in 
sijp)H)rl of this |>rO(HKsition ; but if authority 
IS required, reference may b«* made to the 
classical work on Chaneerv Praetu’c by 
Ganiell, Vol. II, page 1303, where the 
following statement will l>e found; “If 
an order has been made as a matter of 
course* and if there is any irregularity in 
the order or if it has been obtained ujxm 
any false .suggestion or In the suppression 
of any material fact, it will be discharged 
on 8]x*eial application by motion, although 
on the merits it would haA'c been to 

make the order." There are numerous 
cases to be found in the reports where this 
doctrine has been applied in Pingland, and 
amongst these, referciiei* may be made to 
(he eases of Brookes Pvrton (5). St. 
Victor V. Oevereux t6). Marquis of Hertford 
'Siiisee (7), Holcombe v. Anfrobus (Hi, 

(1) Manh,tU 98 ; I Hajr 288 ; W. R. SpU 29; 
Ind. Jar. 0. S. 20 (1862). 

(2) I. L K. 88 Cal. 927 (94 ); a. c. 8 O. L. J, 
67 (1905). 

( 3 l 2 C L J 431 ( 4 J 7 ) ( 1905 ). 

(4) I. L. R. 86 Cal. 713 <7211; a. c. P Q L. J. 
668 ; 18 r. W N. 614 (1909). 

(6) « Bwr. 494 (1841). 

(6) 6 Be*. 584 (184.8). 

(7) 7 Bar. 180(1844). 

(6) 8 Ben 495 (1845). 


» 4 
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Wilkhi V. ‘^ainbji ^1)}, DeFcucheres v. 
Dnxccn (JO), WylHc v. Kllicc (11), BrigncJl 
V. Whitehead (1*2), llarri/t v. Start {.18), 
('ooj)cr V. Lewis (14), Bidder v. Bridges 
(15). Hut the principle is essentially of 
much wider scope than is indicatcd^by the 
passage to which we have just referred, 
ft is not confined in its application to cx- 
pjrte orders or to orders made as matter 
of course. If an order has been obtained 
from the Court bv a suppre.ssion of facts, 
if the Court lias be.m over-reached and has 
beeti induced to assume jurisdiction over 
a matter in which, nixm a true state of 
facts, it does not jtossess |tiri,sdiclion. (he 
Court is comi)eten( to recall the order 
obtained from it by suppression or mis¬ 
representation of fa<'ts. nds vi('w is sup¬ 
ported by a long series of decisions 
.'onongst which may be nuMitioned Ifirahil 
V. Breminoijee (It)), (Surdeo v. Chindriku 
(i7>. rdii V. lladhiiiit (IS). Sagardas 
laehanijy. ■\ninidiir(io iV,)}. Much .stress 
however was laid u|k)ii (he provisions of 
sec. IH of th*' (inardiaiis and Wards ,\ct 
where it is stated that save as provided 
by .sec. 17 Gvliich speeffit's a))pealal)l.- 
orders) and by .ser-. (r2'l of (he Code of 1HM2 
(which defines the grounds loi- revision), 
an order made' under tli.- ,\ct .shall be final 
and shall not lx* liable to be contested by 
suit or otherwise. 4’he reference to sec. 
17 of the (inardiaiis and Wards Act and to 
sec. 6'22 of the Code of 1882 indicates that 
the Legislature bad in view the r|uestb)n of 

(9) f Ber. 4f!S 184.')'. 

(tO) tl Ber. 48(184S'. 

JM) II Bev. 99(1818. 

(12) .80 Bev 229 (1861). 

|]8) 4 My. k Ur 261 (1838'. 

(14. 2 Phil. 178 t 817). 

. (IS) 26 Cli I) 1 (3) (1881). 

06) 20. L.J. 306 ()9C6). 

()7)*61^.. J. 611 (620 : c I. L, R 88 U*). 
m (1807). 

(18. 8C. L J 682(1807'. ■ • ’ 

( 10 ) ). L. R. 31 Bon. 686 (1807. 


the liability of an order to be challenged 
by way of a pineal or revision before a 
superior tribunal: the Legislature did not 
eonti'riiplate, it is said, a reconsideration 
of the order by the .Court itself on the 
ground that the Court had been induced 

10 assume jurisdiction in a matter in which 
It had no jurisdiction. But we are clearly, 
of opinion that section 18 is not a bar to 
tlic present priniccdings and that tbo Dis¬ 
trict .Judge liad jurisdiction to entertain 
the application in the c.xereise of his iii- 
licreiii powers. Consequently his order is 
Hot aiipealahle. The prolimiuarv ohjec- 
tioti must aeeordiiigly lx* allowed and (he 
ap[ieal dismissi'd willi costs. We ass(.'.ss 
the hearing fee at three gold mohurs. 

Rule .No. 122 of l'.)!4. 

\s regards the application for revision, 

11 is plain that it can be su.stained bn 
the gi'oimd I'ither (hat (he Court had no 
lurisdiction to deal wilh the application or 
that the Court in the exercise of its juris¬ 
diction has aidi'd illegally or with material 
irregularity. We ba\.‘ already held that 
(lie District .Itidge liad iiiri.sdictioii to deal 
with the matter; ami therefore the only 
)M)mt for eunsidi'nition is. whether ho act¬ 
ed illi'gally or with material irregularity. 
It has hbeii siiggesteil iu .stip|)ort of the 
applieation that important evidence was 
im|)ro|«uly I'xcluded and that if .such 
evidence had been admitted, il could have 
been shown (hat (he application for rc- 
VfH’ation of guardianship was not bond 
jidr. Reference has also been mado in the 
course of argument to [lodions of the 
evidence. Wc may, in (his connection, 
observe that it is competent to tlie (]ourt 
to investigate, the fadsdn revision, if the 
Court is satisfied that sueh a step is needed 
in the ends of jmslice, as was done in the 
case of Kailash Chandr^i Uahhr Bisswa- 
with Pramanicii (20). But wo must 

(20) 1 C. W N. 67 (1896). 
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^{ijard against the possible assumption that 
the Court may, in a matter like this, in 
the exerHse of its rcvisional jurisdiction, 
assume appellate powers. One aspect of 
the fundamental distinction between the 
exercise of appellate and rcvisional |X)wer8 
was explained in the ease of Shivamth 
V. .Joomakashinath (21). .\ Court in the 

(xcrcise of its appellate jurisdiction in¬ 
vestigates the facts, and, if necessary, 
substitutes its own appreciation of the 
evidence for that of the fu-iinary Court. 

But when the Court as a Court of revision 
looks into the evidence, it does so with a 
view to determine whether the subordinate 
Court has assumed a jnrisdiclion which it 
(lid not possess, or declined a jurisdiction 
which it did tx)ssess or has in the exer¬ 
cise of its jurisdiction acted illegally or 
with material irregularity. If this distinc¬ 
tion were ovcHooked, the superior Court 
might, in the name of rcvisional jurisdic¬ 
tion, oxercisj appellate powers. Conse¬ 
quently, in the case Ixjfore us, we cannot 
1 k' rightly invited by the rditioner to 
examine the evidence with a view to 
(lelerinimi whether the District Judge has 
correctly appreciated its efl'ect. But we 
•nay look at the evidence, to detennine 
whether he has acted illegally or irrejjidar- 
ly in the exercise of his jurisdiction. 
I’lKin that {K)int we are sati.sfied that the 
ground taken by the Petitioner has not 
been established. There is no indication 
w’hatever from the ])ro(’!eedings in the 
(Vjurt below that the District Judge ex¬ 
cluded any evidence the true bearing of 
which was explained to him. The only- 
ground on which the^Petitioner invites the 
Court to interfere in the exercise of rp- 
visional jurisdiction * thus » completely 
fails. 

The result is that this Rule is discharg- 
<-'d; W’c make no separate order as to costs. 

(31) 1. 1 . B. 7 Bom 341 (1883). 


Beachcboft, J.—-I agree. 

' Appeal dismissed; 

Rule discharged. 

[CIVIL ^PELLATB JUBJSOIOTION J 

Appeal from Appellate Decree 
No. 768 OF 1912. 

Mookeujee, J. 

Beachcroft, j. ‘ Haradhone Debnath, 

* 1914 Plaintiff, Appellant, 

Heard, 5 and 

6, February. I Bhagabati Dasi 
Judgment, ^ o"®-’ Defendants, 

6, February.) Rc-^pondents. 

Specific Relief Act (/ of 1877), sec SS—Specific 
performance, suit for—Sale not completed in tme 
through vendor's non-performance of essential term 
within time»asstgned—Vendor if may sdl property 
to another after expiry of time — DeV>y—Hardship, 
brought on by wndor -Subseguent purchaser with 
notice making [improvements, if entitled to com¬ 
pensation. 

Where a vendor agreed lo satisfy the 
purchaser withiwa specified lime that “ she 
had a valid saleable interest in the pro¬ 
perty, by shewing a copy of the order of the 
Collector about the registration of her 
name in respect of the property, the Will 
of her mother and other papers relating 
thereto ”, but neither the Will (which Iwd 
been filed in Court for pfobate) nor a certi¬ 
fied copy thereof was shewn, but the vendor 
produced a compromise petition betw'cen 
the parties to the probate proceeding : 

Held, in the circumstances of the case, 
that it was impossible to hold that the pro¬ 
duction of the Will was a non-essential term 
of thb agreement, and non-completion of 
the sale was not due to the default of the 
purchaser who had refused to accept the 
compromise petition h lieu of the Will oj 
a certified copy thereof. 

Where property which had been agreed 
to he sold to Plaintiff was sold to Defend¬ 
ant on 30th August, the conveyance being 

Vi 
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reijistcrcd tnt the foUowinc} day, and the 
Plaintiff sued for speeifie perfnrmanec on 
the t)th Kovenihi.^ on the re-openhui of the. 
Cirit Courts whieh was closed for the Piija 
Holidays from ‘dud Oetoher to 3rd Novem¬ 
ber : ' 

lliild —There was not such a delay tn 
insfitutinfi the suit as would justify the 
Court in refusiny siweifir performance. 

Specific performance will be refused 
(Kjainst a vendor on the (/round of hardship 
(IS (Contemplated in see. 22 (’J) of the Speei¬ 
fie llelief.let, where the vendor has entered 
into the eontraet without full hnowlediie of 
the eireumstanees. 

Where a transferee of property buys irith 
notice of a prior ayreement l<\ sell it to 
another and nialies improvements in thi 
property without inquiry of the latter : 

H('l(l— That in a suit by the latter for 
speeifie performance. he was not entitled 
to be reimbursed for the costs of the 
improvements. 

This was an appeal front a docisioi. of 
A. Goodove, Estp, District Jtidj'c, ‘2t- 
Parganas, dated 2iid Pt'bTuary 1912, intidi- 
fvir.g that of Bahii litinldni Chandra 
i\ritftr, Sub-Judge of 2'1-Pargitnas, dated 
yist Jtdy 1911. 

The material fads will appear frotii the 
judgment. * 

Ikibus Malicndra Nath Itoy, Mohini 
Mohun Chattrrjee, Probodh Chandra Diilla 
for Surimli Chandra has for tint AitpMliuit. 

Dr. Saraf Clinndr-i llasak and Habu 
.Iniarendra Nath Pose for the Res|)r)n- 
dent'j. 

The dintlME.NT OE THE CoUUT WJI.S ilH 
follows 

Tljis ^ an appeal b> the. Plaintiff in a 
suit 8|)ecifie performtincc of a contract 
of sale of immoveable jrop'rty. On the 
22Dd April 1910, the fifst Oefepdant enter¬ 


ed into an agreement with the Plaintiff 
to transfer to him the disputed, ))rojK’rty 
for Its. 8,0()() and received lls. 1500 as 
('ariiest money; she subsequently receiv¬ 
ed an additional sura of Rs. 10. Under 
the contract, the transaction was to be com¬ 
pleted within three nuuiths. The convey¬ 
ance, however, was not executt'd, under 
circumstances vvhkdi wo shall presently 
state, and on the MOth August 1910 the first 
Defendant, it is allegc-d, sold the property 
in suit to th(‘ second Dciendant, who took 
lh(' (‘onveyance in the nanu; of his wife, 
the third Defendant. The Plaintiff there¬ 
upon c mnienced this action on the nth 
Xovember 1910. The Court of first in¬ 
stance held that the transferee had taken 
with notice of tlu' prior contract, and that 
the plaintiff was conseiiuently entitled to 
a de<‘re ■ for s[)('eitic performance. Ujxm 
appi'al, the District Judge has reversed this 
decision. He has dismiss(*d the claim for 
specific performance, but has directed the 
first Defendant to refund to the Plaintiff 
Ps. .510 j>aid by him as (‘arnest money. 
'rh(‘ decree of the District Judge has been 
assailed in this Court on the ground that 
u|Km the facts found s[K'cific i^erformance 
should hav(' been decrei'd. J’his view has 
been* controv.uted on behalf of the Ites- 
|)ondents, and it has lieeu argued that if 
s[)ecific |H*rformance is dexirecd, the De¬ 
fendant is entitled to be reimbursed on ac¬ 
count of the money s))ent by him for the. 
improvement of the profKTty after his pur¬ 
chase. 

The first question for oonsidcrafion is 
whether specific jicrformance .should h(’ 
allowed in this case. As already stated, the 
c^dinliact was to be performed within three 
months fron'i the 22nd April 1910. The 
K( cond Defendant purchased the projitirty 
afier the expiratioiv of the three months and 
his case is that although, ns evident' 
shows, the transferee was aware of the 
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prior contract, the prior contract had ceas¬ 
ed to he opera!ive upon the expiry of 
the time limited for its performance. To 
determine whether the contract with the 
Plaintiff was in force on the day when the 
property was transferred to the second 
Defendant, we have to consider what had 
happened between the 22nd April 1910 and 
the 30th August 1910. Undt'r the con¬ 
tract the vendor had agreed to satisfy the 
purchaser that “she had a valid saleable 
interest in the property by showing him a. 
copy of the order of the Collector about the 
registration of her name in respect of the 
pro))erty, the Will of her mother Brahma- 
iiioyee and other papers relating thereto 
On the l.Oth July 1910 a letti'r was address¬ 
ed on bc'half of the Plaintiff to the first 
Defendanl in which it was [xiinted out 
that nothing had been done up to that time 
towards the performance of tlic contract, 
and it was stated that as it would be neces¬ 
sary to examine the title to the inoperty 
and to draft a conveyance, the title-deeds 
sliould be sent immediately. A second 
Ic'tter was addr.'ssed on bcdialf of the 
Plaintiff to the first Defendant on the 21st 
duly 1910, that is, on the day previous to 
that fixed as tlu* late.st day for the jaufor- 
uiance of the agitaunent. In tliisMetter 
it was stated that the documents relating 
to the property had not yet been shown, 
nor had the Plaintiff been informed as to 
whether the vendor had registered her 
name in the Collect orate, but that the 
Plaintiff was ri'ady with the purchase 
money and was anxious to examine the 
documents of title. On the 2fith July 1910 
Habu Annada Pro.sml Banerjee, Pleader for 
tlu' first Defendant, .wrote a letter to ^the 
I’laintiff in w'hich he stated that his client 
had got her name registered in the Col- 
lectoratti, and that th^ copy of the order 
ot the Collector and other title-deeds ndat- 
*ng to he^J title had been shown to th(* 
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J’laintiff, but that the Plaintiff had delayed 
to })uy the balance’ of the consideration 
money and to get a conveyance e.xecuted by 
her. The letter concluded with the state¬ 
ment that unless within 7 days from the 
<latc therAff the balance of the considera¬ 
tion n)oney was ))aid and a convi“yanc(* 
executed, the land would he transferred at 
the choice of the v«mdor and the earnest 
mohey would be forfeited. Three days 
later on the 29th July a reply was sent to 
this letter on bdialf of the Plaintiff in 
which he allegc'd that the title-deeds had 
not been showji to him. There was sub- 
se(juently a lettcT, dati-d the 12th August 
1910, in which the Plaintiff complained 
that the time for the pt rformance of the 
contract •had already expired, and that 
the vendor had done nothing to complete 
the transaction, with the result that no 
other course was left o|>en to the purchaser 
than to seek the protectiem of the Court. 
On the 2jid Si'ptembcr 1910 another letter 
was sent on behalf of the Plaintiff to the 
first Defendant in which it was stated that 
although aflt'r repeated demands some of 
th(' title-dc'cds had been prodiU'cd as also 
a draft copy of the \\'ill alleged to have 
been executed by her mother, neither an 
attested copy of th«' Will nor the probat*' 
had b('en shown to him. It is not disput¬ 
ed that the original Wilt was not shown 
by the vendor to the purchaser, nor was a 
certified copy thereof produced. It is also 
i'onrt^ded that tht* probate with copy of 
the Will annexed was not shown to tla* 
purchaser for the rea.son explained in this 
Court, namely, that the probate had not 
been actually takcji out, though the order 
for its issiK' had been mad(‘ by tlu' Probate 
Court. It is ])lain consecpicntly that 
vendor had not carried out one of the 
essential terms of the agreememt, namely, 
to satisfy the [airclnuser as to her title to 
the pro]>erty by production of the Will of 
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her mother Brahmamoyee. It was siig- 
gestofl in ihe Court below that it was im¬ 
possible for the v(mdor to carry out literal¬ 
ly the terms of the agreement, because the 
allegol Will which she undertook to pro¬ 
duce was in the custody of the Probate 
Court. ^J'his may be accepted as a true 
statement of the circumstances of the case, 
r But it was plainly practicable for the 
vendor to do the next best thing, namely, 
to produce a c('rtified copy of the Will. 
Consecpiently it cannot be held that the 
non-|>t'rfoi’mance of the agreement within 
the three months prescribed thereby was 
attributable to any default on the part of 
the purchaser. The ]>urchaser was entitl¬ 
ed to insi.st ipxm the production of a certi 
tied copy of the Will, as that documi in 
constituted a very im|K)rtant and esst'Uti.il 
elenu'nt in the inv('.stigation of the tnle 
But it has been argued on behalf of the 
Res{V)ndenls that the default on the part 
of the vendor was neither materia! nor 
essential, because a copy was produced of a 
compromise ]>etition between the parties 
to the probate proceeding, and that the 
J’laintiff should have accepted that docu¬ 
ment in lieu of a certified copy of the Will. 
In our opinion there is no force in this con¬ 
tention, and the ca.ses to which reference 
was made on behalf of the Respondents, 
namely, Oxford v. Provand (1) and 
fxtmarc v. Dixon (‘2) are clearly distinguish¬ 
able. No doubt these cases draw a dis¬ 
tinction betw(‘en essential and ntm-eshen- 
tial terms of a contract. But in the case 
Iw^fore u.s, it is imiK).ssible to hold that the 
production of the Will was a non-essential 
term pf tlu- agreement; nor can we hold 
that the Plaintiff was bound to have the 
titJe investigated on the basis of the peti¬ 
tion of compromise filed in the probate 
proceedifUf A question might well arise 


hereafter as to the validity of that com¬ 
promise, and the Plaintiff w’as entitled to 
insist upon the production of the original 
or of a certified copy of the document which 
the Defendant had expre.ssly undertaken 
to produce. Reference however was made 
tc sec. 55, sub-sec. 1, cl. (6) of the Transfer 
of Property Act to establi.sh the position 
that the .seller is only bound to produce to 
the l)uyer on his request for examina¬ 
tion all documents of title relating to the 
juoiK'rty which are in the .seller’s posses¬ 
sion or liower. But it-was overlooked that 
this is subject to the introductory words of 
the section, namely, “ in the absence of.a 
contract to the contrary.” The position, 
therefore, is \V('I1 established that on the 
•22nd -Inly 1910 the Plaintiff was not in 
(lefaull, that the contract was still enforce¬ 
able at his instance and that if it remained 
unpiTlbriiit'd, the v(‘ndor Defendant was 
resiKmsible for the situation. This view 
is consistent with the fact that subsequent¬ 
ly the vendor Di'fendant di<l call upon 
the PlaintilT to perform the contract 
within a period Jiamed. There is thus no 
eseaj)e from the )W)sition that on the 22nd 
duly 1910 tiler.' was a valid and subsist¬ 
ing contract between the Plaintiff and the 
first Defendant which was enforceable at 
the instance of the Plaintiff. The subse- 
quent t ransferee entered into an agreement 
to ])urcha,sp the pro]>erty with full know¬ 
ledge of this prior agreement. He can¬ 
not const quently claim to be a bond fide 
purcha.ser for value w'ithout notice and the 
Plaintilf is entitled to have the contract 
spticifically enforced not only against the 
vendor hut als<j against the transferee. 

T?ut it has been contended that specific 
IK'rformance should he refused on the 
ground mentioned in hcc.'22 of the Specific 
Relief Act which provides that the juris¬ 
diction to decree specific performance is 
discretionary, and the Court is not bound 


(!) LR. 2P. C. 1S5(1S6)(1863). 
(2) L. R. S H. L. 414 (422) (1873,'. 
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to grant such relief merely because it is 
lawfiul to do so; the discretion of the Court, 
however, is not arbitrary, but sound and 
reasonable, guided by judicial principles 
and capable of correction by a Court of 
appeal. It was argued for the Bespon- 
dents with reference to the principle thus 
formulated, that there was delay in the 
institution of the suit, and that as b('fore 
its com.moncernent the transfiT.'e had 
six'nt money for the im|>rovement of the 
projX'rty, the Plaintiff should not bo allow¬ 
ed a decree for specific ))erfonnance. WV 
are of opinion that there is no fore<“ in this 
. contention. The transfer to tlu* third De¬ 
fendant took place on the 3()th August lOlO, 
and the conveyance was registi'red on th(‘ 
following day. The suit was instituted on 
the 5th Xovomber 1910. The Court in 
which the suit could be instituted was 
<‘lo8ed from the ‘2nd Oetolx'r to the 3rd 
\’ov4;.mber. Can we under the.se eir- 
etimstances hold that there was such chday 
in the institution of this suit as disentitled 
the Plaintiff to a dt'cri'e for specific |)er- 
fonnunee? Our attention has not been 
drawn to any case in which a delay of one 
month in the institution of a suit has been 
held sufficient to justify a refusal of lelief 
by way of stxcitic jx*rformance.* On the 
other hand, there arc instances in which 
a delay for a much longer period has not 
b(*en considered sufficient. For instance 
in the case of Marquis of He rtf on! v. Boors 
(3), a delay of 14 months was not eonsi- 
di'red a bar to the Plaintiff’s claim. In the 
case of Eads v, Williams (4), where the 
contract was for a lease of a coal-mine, a 
delay of 3 years «and-a-half was con-sidored 
fatal. In Southcqmb v. Bishop of Exeter 
t5), a de.lay of about eigh\een months was 
held to have the sam<' effe<‘t and in Lord 
• 

(8) S Vm. 710 (18C0). 

(i) 4 DeG. M ft G. 674 (18C4). 

(6) 6 H»r* 019(1847). 


James Stuart v. London and North-West- 
*ern Railway Company (6), a delay of 
twenty-one months was considered fatal 
to the bill for specific ix'rformance. The 
shortest period wliich has been considered 
fatal a delay of 3 months and 13 days 
as hap[)ened in the case of Glasbrook v. 
Rii'hardson (7). We cannot |x)ssibly give 
effect to tlu? contention that the preseat 
*suit was instituted with undue delay. ' 

It has finally been contended that .speci¬ 
fic performance should be refused, Ix'cause 
in lh<‘ terms of sec. 22, sub-sec. 12, of the 
Specific Ihdief Act the yierforraancc of the 
contract would involve hardship on the 
purchaser Defendant which he did not 
foresee', whereas its non-performance would 
invedw no such hardship on the Plaintiff. 
There is clearly no force in this conten¬ 
tion. This clause clearly contemplates a 
ca.se in which tlu' vc'ndor has entered into 
a contract without full knowledge of the 
circumstanci's. Instances of cases may be 
found in the hooks, where it has b(xn held 
that n\»'r.‘ improvidence or inadequacy is 
no hardship vxithin the meaning of the 
rule, hut that tlu' bargain must be so hard 
!is to he unconscionable, so that its actual 
f)ei4brmance would in the circumstance.s 
be int'(putable. But where the hardship 
had been i)rought ujwn the Defendant by 
himself, the Court will not consider that 
as a circumstance in favour of the refusal 
of specifi<- performance. On the merits'of 
tile case we consequently hold that the 
Plaintiff’ is entitled to a dwree for s|xcific 
performanc('. 

The only other question which requires 
consideration is, whether the Defendant 
i;. entitled to be. n'imbursed for the im¬ 
provement that he has effected on* the 
proixrty. The cas(' for the Defendant is 

(8) 1 DeG. M. * G. 791 (1862). ' 

(7) 28 W, R. Bag. 61 (1874). 
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that Rs. 900 has been s[)ont in repairs, and 
it has h('(*n argued that it would he unjust 
to allow the I’laintiff to reap the benefit of 
this (‘xp('nditiire. In supiwrt of this con¬ 
tention, our attention has been invited to 
a passage from Dart on Vendors, \ml. TI, 
page 944, which, however, is of no assist¬ 
ance to the R('spondents : “ Whi're a pur¬ 
chaser for value is evictcal in e(piity under 
a prior title, h<' will be cn'dited with all 
money ('xpeiided by him in ni*ecssary re¬ 
pairs or p('rn»anenl improvi‘'nent ” : Mill 
v. Hill (8). Rut this rule does not apply 
where the improv(‘ments liavt' la'en made 
after he has discovered the defect in title : 
Kctiinj V. llrou'ii (9), ('hire Iftillw Ifardimi 
(JO), and Miniro \ Taijlor (11). In th<' 
ease before us, what is (he pcjsitioii of the 
parties? The transferee had notice of the 
prior agreement ; hut hi* alleges that he 
assumed that as the three months allowed 
for its performance had (‘xpirial, the con¬ 
tract had ceased to be o))erative. Tlie as¬ 
sumption was oh\i()usly erroneous, bc'cause 
even aftt'r the expiry of the time ])res<Tih- 
ed for the performanci' of an agreement, 
it may still Ih' enforceable under various 
circumstances, for instance, if tinie is jiot 
of the (>sscnc(' of the contract, or if the 
time has been ('xtended, or if (hi‘ party, 
who is entitled to repudiate the contract by 
reason of the default of the op|M)site j>arty. 
choosers to waive tJ)e breach and seeks to 
enfonr the contract. On the other hand, 
th<‘ transfcn'c, if his allegation is assumed 
to be true, with full knowledge of the prior 
contract, did not take any steps to com¬ 
municate with the Plaintiff. In this view' 
there was an omission of enrpiiry which 
any prudent man under lh<‘ circumstances 
would have made. We cannot eonsequent- 

(8) 3 H L.#. 828 (1862). 

(9) 8 Bidhwaj P. C. 498 <5I8'. 

tlOj 6. H«r» 273 (1848). 

(11) 8 Kara 51 (60) <1850,'. 


ly hold that the Defi'udant is the victim of 
an honest mistake. 1I(! has deliberately 
omitted to make an (•nquiry which could 
have affordi'd him )>rotection. But it is 
worthy of note that the ease for the Plain¬ 
tiff is that th(' Defendant was actually 
warned by him not to purchase the pro¬ 
perty. This was found as a fact by the 
Subordinate Judge who concluded, uiX)n 
the evidence, that th(' DcdViidant bad been 
forbidden to purchase tli > property in view 
of the previous ('ngagcmciit witli tlie Plain¬ 
tiff'. Tliis in fact was stated by Babu 
Armada I’rosad Banerjcc, (lie pleader for 
lli(' first Defendant wlio was cxaiuiru'd as 
witness by tb(' Plaintiff'; llie statement 
was made in tlu' examiiiation-in-ehief and 
fli(‘ witness adhered to it in the cro.ss- 
examination. The District Judge lias not 
negatived (be (indiug of the Subonlinate 
Judge (hat tile J’lainfitT bad forbidden the 
Deft.mdant to purehas<' the property. If 
this bc‘ taken to be tlu' true stati' of facts, 
wliat is the position of the Defendants? 
They have (‘utered into (be transaction 
with their eyes o|)en. 'fliev have ach'd on 
the assumption of risk, and a p-rson who 
entertains a doubt as to the existence, 
jiresent or future, of a ei'rtain fact, cannot 
be said \o b(' tlu' victim of an honest 
mistake. The view we have taki'ii is siip-^ 
ported by the principles explained by this 
Court in th(! ea.se of luiiidarpauath (Ihofic v. 
Joonidrnimilh Bosv (1-2). The |KJsition of 
tlie Defendant who has taken with notice 
of the pri(jr contract and who has omitted 
to make an effective empiiry from the 
Plaintiff is no better than (hat of the 
vendor himself, and .so farms th(‘ vendor is 
eonei'rned, it is clear that if he makes 
permanent iiiqirovements, the juirchaser 
would be oiitilled to the benefit thereof 
without further fiaymeiit fSee Clare Hall 

t 

(12) 12 0. L. J. 391 (1910J. 
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V. Harding (10), Monro v. Taglor (11)]. 
Th§ Defendants conseqiieiitly have not 
established any right to he ri iinhnrscd for 
the improvement made on th.i property. 
They have not shown tliat the improve¬ 
ment was ni'cded. On the other hand, the 
fact that the money .spent on the improve¬ 
ment was .sixty per cent. <»f tlie value of 
the house would tend to throw doubt as to 
the wisdom of tlie course adopted hy them. 

The result is that (his apju'al is allowed, 
the deor(‘e of the' Oistriet .Judge set aside 
and that of the Court of fir.st instance 
restored. This order will earry costs both 
luTe and in the Court of appeal below. 

We are informed tliat the balance of the 
f)ureha.s<’ money was d,‘posited by the 
i’laintifl' in Court pursuant to the order of 
the Couit of first instance. • 'I'he order of 
that ('ourt with n'gard t(t the execution of 
the conveyance will now be <-arried out. 
We further direct that as .soon as the eon- 
V(‘yance is executed, th»' Plaintiff be placed 
in jKiss.'.ssioti of (he pro|H'rty as against the 
Defendants in <'.\e<'ii(ion of (he deei'ee of 
(his Court. 

I jtpnil alioicrd. 

[CIVIL REVISION A L JURISDICTION ) 

Rule No. 947 ok 1913. 

The East Inman 
IIah.wav Co., Dc- 

Fletcheii, J. • fendant-s Peti- 

N. R. Chatteiwea, d. tioners, 

1913, r. 

17, November. Nii.kan'I’a Roy, 

Plaintiff, Opposite 
Party. 

HaUwai/t dtspa^ih of goo i» bg-Ruk-note II— 
Lou—Suit for damages—Onut of proo^—^'Com¬ 
plete pack iges,” tin/deliterei, bat contents miuing, 

if- 

It is for the consignee of goods des¬ 
patched by railway under a risk-note to 

(10) 6 Hare 378 (1848). 

(11) 8 HaCe 51 (60)<I860). 


prove that the case is within one of the 

* exceptions provided in the note, viz., 
witful neglect of the company's servants or 
theft hy or wilful neglect of its servants, 
transport agents or carriers employed by 
themj; and in the absence of proof that the 
loss was caused by one of the risks under¬ 
taken by the owner, the Court is not bound 
to presume that the loss was due to ope 

• of the reasons covered by the exception. 

SiiEoBAiu T Ram v . The Bk.noal and 
Xohth-Wrstern Railway Comi’Any ( 1 ), 
followed. 

When the tins in which ail was despatch¬ 
ed by railway teere delivered, though the 
contents were missing : 

IR'Id —That there was no loss of “ com¬ 
plete jytekages " within the meaning of the 
note. 

This was a Ruh‘ granted on the 4(h .July 
1913 against an order of Dahu rmesh 
Chandra Sc'u, Small Cause Court .Judgi' 
of lJurduan, dated (he 3()th .\pril J9I3, in 
a suit for recovery of Rs. .31-8 as price for 
four tins of mustard oil lost in course of 
transit from Hhagalpiir to PlaintilT at 
Hurdwan out of ‘ii’3 tins eonsigjted. The 
.Miinsif (U'ereed (he suit with co.sts. I’he 
Company (hereupon moved (he High Court 
and obtained (his Rule. 

llabus Mo'hendra Nath Hoy and .\mbiea- 
pada Chowdhury for the Petitioners. 

liabu Ilishendra Nath Sarkar for the 
Of)lK)si(e Party. 

i 

The .Il'DllMENT OF THIi Coi RT was as 
.follows :— 

FiiinvnEER, d. —This is a Rule obtained 
by the East Indian Railway Company in 
a suit which was brought against them as 
Ib'fendants hy one Nilkanta Roy *in the 
Provincial Small Cause Court at lJurdwan 
to recover d,amages for failure to deliver 

certain tins of nuistard oil wliich had been 
(!) 18 0. W N. 768 (t9l2). , 
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Thf; East Indian Railway 
coiisigned from Bhagalpur 
for delivery to the Rlaintiff. 
mustard oil consigned to the Defendants 
W(>re ‘242 in number. Out of these, 2.38 tins 
.'idmittedly were [jroperly delivered to the 
Plaintiff; hut the other four tins wqj^c not 
taken delivery of by the Plaintiff, because 
these tins had been cut open and the. con¬ 
tents were missing. The goods were con¬ 
signed to the Defendants under a risk-note 
which is known as Form H. That risk- 
note is made under the provisions of sec. 
72 of the Indian Railways .\et tlX of 1890), 
and in accordance with the terms of that 
Act, it has received the approval of the 
(iovernor-Geueral in Council. The note 
provides that the owner should undertake 
“ to hold the Railway Adminislration harm- 
le.ss and frt'C from all responsibility for 
anv loss, destruction or di'terioration of or 
damage to all or an\ of such consign¬ 
ments from an\ causi' wliat.soever except 
for lo.ss of a complete con.signment or of one 
or more comjilete packages forming part of 
a consignment due, either to the wilful 
neglect of the Railway .\dministration or 
to theft by (jr wilful neglect of its .servants, 
lrans|K)rt-agent or carriers em|>loyed by 
thun." Xow, the learned Munsif who 
tried th.’ case in the ('durt of first instance 
held that the onus of proving the loss fell 
u|M)n the Railway Company aiid that in the 
ab.sence of an\ jiroof that the loss was 
caused by one of the risks undertaken by 
the owner undi'r the risk-note, the Court 
was bound to presume tha( the goods were 
lost under om of the reasons covered by 
the exception to the risk-note. In that, 
view, the learned iMunsif was, in my opi¬ 
nion, clearly wrong. There is a decision 
of this Court [^'i'heoharuf Ram v. The 
Reni)(H and North-Wc-sIcrn Railway Com¬ 
pany. (1)1. was a decision of Mr. 

.lustice Harman and Mr. Jmslice 

(1) leC. W. N. 7«8(I»12). 


It is true that the decision 
case did not turn upon the 
lisle-note. Form “ H ”, but iijion‘an¬ 
other ri.sk-note known-as Form “B”; 
but, for the i>nr|X)se8 of the present case, 
the wording of the risk-note (Form B) is 
identical with the wording of risk-note 
iPorm II). In my opinion, we are bound 
to follow the decision in Shcoharut Ram 
\. The IhnyaJ and North-Western Railway 
Company tl), and if I may be iierrnitted 
lo .say so, I think that that decision is 
(piile eorart, and that, lOKin tjio construc¬ 
tion |)ut on this risk-note, it must be held 
that the person who .says that the case 
lalls within tlu' exception has to prove 
that when the case comes on for trial. 
Resides that, there is anotlier decision to 
which the learned Vakil for the Raihvay 
CoinpariN has called our attention, namely, 
the case of The liomhay, Ikiroda and 
Central India Railway Company v. Ambalal 
S<‘walilal and others reiiorled at p. 48 in 
a re-print of certain Railway cases wdiich 
i'. known as the High (.'ourt Decisions of 
the Indian Railway Cases. 33iat is a deci¬ 
sion (d‘ III..' High Court at Bombay, Sir Basil 
Scott, C. and Afr. .Tu.sticc Batchelor 
being the .liidges who gave the decision. 
'I'hat again is a case tinning on the risk- 
uoi('. Form R: but, for all material pur¬ 
poses, the risk-noti'. Form B, is the same 
as the ri.sk-note, k’orm H, and the facts of 
that ca.s<‘ are almost the .same as the facts 
of the present ca.se. The question raised 
there was whether there had been loss of a 
complete packagi', and the learned Judges 
bi'ld that, as the tins forming the separate 
packagi's in the consignment were dclivcr- 
<'d to the corisignei', there*was no loss of 
any eompieti' pacl^ige add, therefore, the 
Railway Company could not be held liable. 
3’hat is exactly what hap[x.*ned in this 
case. 3’lte tins were "delivered to the 

f ' , 

(1) 16C. W N..766il#l2). 


Co. V. NiLK.vvt’A Roy. 
to Burdwan Caspersz 
The tins of in that 
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fKisition 01 tlio Canal in almost identical terms 
and in doing so makes the following obserV; 
ations:— 

Turkey’s place, however, as the territorial 
Sovereign of the country through which the Canal 
is cut, has been taken liy Kngland in virtue of her 
protecting function in lOgypt, and it is to the 
English fleet and the English army now, as in 
1883, at the time of the Arabi lisiiig, that the de¬ 
fence of the high way of nations is entrusted * 
* * ^ As the Agents of the Powers in Cairo, 
who arc the chosen Council for the protection of 
the Canal in the time of emergency, confirmed 
England’s right to take exceptional steps against 
the danger that lay in th=‘ ports, .“o now, doubt¬ 
less, they will confirm our right to ward off by 
all posible means the danger that moves from 
the Desert. 


Income and Expenditure of the High Court 
of England. 

The following figures showing thci receipts 
:ind expenditure of the High Court of Eugland 
will lie found of interest in this country. The 
total receipts during the past financial year 
.'iiiioimtccl to T'189,778 and the expenditure to 
1053,1)13. Thus th(' di'licit amounted to 
tJG3,.5;:)5. The deficit is justified, *on the 
griHiiid, amongst others, that the Judges and 
officials devote a large part of their time to 
Crown and criminal work with w’hich civil liti¬ 
gants have no concern. Tn India the High 
Courts also work at a deficit. Hut if allowance 
Is made for Crown and criminal work, the 
deficits W'ould be negligible. Then one may 
•alio into consideration the surplus that civil 
jdigalion in the subordinate Courts yields which 
in Bengal alone exceed.s half-a-crore of rupees 
atinuallv. 

_—_«__ ^ 

freedom of the Suez Canal. 

We have explained in these columns the iu- 
hirnational position of the. Sue/ Canal and we 
‘••■p glad to find that our view is entirely in. 
accord with, tlie view taken by our legal con¬ 
temporaries in England. Tlic English La\c 
•fournal to hand by-the last mail.i’eviewsvtho 


After reciting the mam provisions of the Con¬ 
vention of Constantinople of 1888, further 
ratified by (Ircat Britain in 190-1, our legal con¬ 
temporary quotes the weighty opinion, of the 
late Piofespor Westlake regarding them that 
' ■ they do not prevent the j-Kiwer which is best 
able to .safeguard (he freedom of the Canal from 
taking any measure necessary to that end, even 
if they are not in necordauce with the provi¬ 
sions.” 


High traditions of the French Bar in the 
14th Century. 

yhe following Rules indicating the high pror 
fessional standard attained by French lawyers 
in the fourteenth century can ho gathered from 
Bouteiller’s Somme Runilc (written in 1360). 
The French Bar, it must be remembered, at 
that time and until the Revolution constituted 
a lesser order of nobility known a.s the noblesse 
(le la robe, with all the rights and pritileges ot' 
a hoble order (.Forsyth’s Ilcrtensius, pp. 213- 
215). This jxi.silion could have hardly been 
attained and acquiesced in if the standard of 
honour, as tastified by these rules, had not 
been ordinarily observed in the practice of laiy. 

The Rules were :r- 

“ 1. Ho was not to undeftfike just and.unj^ 
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causes alike without distinction, nor maintain 
such as he undertook with trickery, fallacies and 
misquotations of authorities, , 

“ 2. He was not, in liis jileadings, to indulge in 
abuse of the opposite ijarty, or his counsel. 

“ 3. He was not to conq)roinise the interest of his 
client, by absence from Court, when the caus(' in 
which he was retained, was called. 

“4. He was n<jt to riolalf* the respect^ due to 
the Court, by either iinpropcj' e.xpressions or un 
becoming gestures 

■“ 5. He was not to exhibit a sordid avidity of 
gain by putting too high a price upon his service.s. 

" 6! He was not to make any bargain with his 
client for a share in the fruits of the judgment lie 
might recovei 

' “ 7. He was not to lead a dissipated life or one 
contrary to the modesty and gravity of his calling 

“ 8. He was not, under pain of being disbarred, 
t(. refuse his services to the indigent and oppress¬ 
ed.” 

The best traditions of Kiiglish Bar even to¬ 
day do not put the standard of professional 
oondiiot an_\ liigher. In fact we all would do 
well to eiiiiilati' tin' code of honour that pre¬ 
vailed in Franec in the 1 Ith Century. ‘ 

COPY-KKiH’l' l.\ MOTOIt-HOKN MUSIC 

The motor-car lias .sti often been described b.i 
angry or envious pcdi'strians as “ road-hogs, " that 
it is possible that the teini has eeaseil to stand 
for anything else but motor ears The passing 
motor-car can be heard, and we believe it is unde' 
a legal obligation to make itself heard from some 
distance. Hut we cannot say that personally we 
have ever heard it grunt as liogs do The species 
is, however, certainly known to annoiinee itself to 
the unwary hy, amongst others, a variety of animal 
voices. Some bray like the ass. others affect the 
ululation of less musical living creatures, notably 
the calf. One class would even ^eek to parody 
the strains of musical instruments To reproduce 
all the varieties of warning notes uttered by the 
motor-car would tax the [rowers of the most skilled 
polyphonisl But the question with which we arc 
concerned is whethcf by -o doing the adventurous 
exhibitor of motor-voices would lay himself ojicn 
to an action for bre.'ieb of [i.ntent or oopv-right re 
both. ' ‘ . 

We have had little to do with the law erf patents 
in India, but the law of eojiy light does sometimes 
come in for eon.sideratioii by our law Counts 
From our familiarity .it the last mentioned subject 
we may .state that " every man wlio wrote s book, 
poem or any othei original composition had at 
Common law the exclusive right of multiplying 
copies of it so long ns it remained unpublished ; 
but by alstatute of Aniie authors ac<[uircd a further 
exclusive right of multiplying copies of their work-; 
for a number 5ig|||cars fextended in duration by 
later statutes) after publication.” Authors of dn- 
matic or musical compositions, if w'duced in book 
form, had and have under these statutes the ex 
elusive right of rmltiplying copies of these for a 
number of years. Neither the Common law nor 
these statutes recognised or protected the right of 


the author of a dramatic piece or musical compo¬ 
sition of exclusive representation or performance 
in public. Copy-right with regard to dramatic 
compositions was secured by a statute of 1833, 3 
Will, IV, C. 15, and with regard to musical com¬ 
positions, by 5 and 6 Vic., C. 45, .sec. 20. This was 
the first instance in English legal history of the 
recognition of a copy-right in sound-production. 

In our youth, we have all envied boys who, by a 
simple manipulation of their prehensilcs and their 
mouths, could produce a vaiiety of ingenious 
sounds, hut we never came to grief over attempted 
infringements of copy-right in those sounds, in 
spite of the provisions of the Victorian Statute. 
We have also searched in vain in the pages of the 
Law Reports for an aiitliority on the point. 

One ining, however, is beyond doubt that the 
somuls produced by Ihc motor-horns are imitations 
and, almost without exception, bad ones. They 
are certainly lacking in originality. The designers | 
Ilf motor-horns which whistle, bellow, br.ay, bleat 
or neighj or try to sing a musical strain are after 
all jilagiarists But some inventors across the 
(icean have put forward the [iretension that they 
aie pniteeteii as “ imisieal compositions"’ under 
the Internationai Cojiy-riglit Act. But if they 
were really so. they would, so far from warning pc- 
ilestrian- oft their track, be luring them on 
to desiruction But, h(iwe\er musical mot(.ir-Ronis 
may sound in the ears of their inventors, by the 
public at large they are regarded as unmitigated 
noise, which they relnetnntly tolerate for reasons 
of personal .safety 

We will have no quarrel with the inventors, if 
they seek to protect motor-horns as patents 
The law of pa,tent might, perhaps, protect their in¬ 
ventions as mechanical devices—emitting sounds, of ^ 
which men and animals alike would fight shy | 
But all the same the lay public will be quite at 
one with the learned American Judges of the 
Uniled States Circuit Court of Appeals who, in 
disuissing the merit.s and demerits of a patented 
automobile horn, on which, it was alleged, in- 
fringeiis.'iits had been made, said that a “ rachet 
wheel revolving on the up turned bottom of a tin- 
pan would produce a somewhat similar re.sult,” 
and wound up by holding that ” a noise is not 
patentable.” the Canadian I.aw Times for ^ 

August 1914. p. 721.) 

CUHHENT INDIAN CARES, 
fCiViL.) 

Guardians and Wards Act. 

SiTBH.Ar: SiNc r. Raokln.aniian Sfm;, J. L. R. 3<' 
All. 282. 

Three persons applied to be appointed guardian 
of a minor. The District dudge asked the Collector 
of the District w'hether he was inclined to take 
the property of*the minor under the manageraoid 
of tljo Court of Wards, and, if not, to say whinM 
of the three persons was the fittest for appoint¬ 
ment The Collector called for a report from th<* 
Cirdawar Qanungo who reported in favour of ^nf 
who was appointed by the Judge without takin? 
any further evidence in the case. 

Held- -That the report of the qanungo cannot b® 
treated in law as evidence in the case and tn® 
Judge should hare called upon the different 
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claimants to give evidence and should have 
decided on that evidence. 

Contract Act, secs. 102, 103—Transfer of Pro* 
perty Act, fee. 137. 

Amir Chand v. Ramdas, I. L. R. .38 Bom. 255. 

The .^pellant was an endorsee of a Railway 
receipt mim the firm of C who purchased some 
cotton bales mentioned in a receipt from R. 
0 having become insolvent, R as unpaid vendor 
stopped the cotton in the hands of the Bombay 
Steam Navigation Company before it had been 
delivered to the endorsee. 

Held—That sections 102 and lOll are the only 
sections of the Contract Act which refer to as¬ 
signment of documents of title, and see. 137 of 
the Transfer of Property Act which must be taken 
as part of the Contract Act occurs in the chapter 
relating to the assignment of claims and the Ap- 
Iiellant was entitled to the benefit of sec. 103 of 
the Contract Act against the unpaid vendor. 

Cantonments Act (III of 1880), sec. 22. 

Secretary or State for India r. Major Hughes, 
1. b. R. 38 Bom, 29.3. 

The Plaintiff instituted a suit to recover pay¬ 
ment of the amount of taxes levied by the Canton¬ 
ment authorities at Poona which the Plaintiffs 
I'aid under protest on the ground that the assess 
rnent was illegal. 

Held—That the case was one in which the 
jurisdiction of the Civil Courts was not ousted. 

That when a taxing authority is called upon 
t<. assess the tux based uihui annual letting value, 
he does very wrong if he rates as if he were deal 
ing with the question for the ineome-tax, 

Evidence Act, sec. 41—Judgment refusing pro¬ 
bate of will, 

Kauyan Chand r. Sitabai, I. L. R. 38 Bom. .309 
(F. B,). 

The executors applied for the iirobate of a will. 
The widow of the testator who was then a minor 
entered caveat and probate was refused. An ap¬ 
peal to the High Court was dismissed anti probate 
refused by that Court also On coming of ago the 
widow brought a suit against the executors who 
again set up the will. 

Held—That sec. 41 of the F.vidonoe Act was not 
applicable to the judgment of the Appe'latc 
Court. The finding of a Court that an attempted 
proof has fa.iled is not a judgment sueh as is eon- 
templated in that acetion. The only kind of 
negative judgment which is eonteniplated is that 
'vhich expressly takes away from a person legal 
Oiaracter which has up to that time subsisted 
That is not the case witih the judgment in question 
here. 

That the judgment of the Appellate Court that 
the testator was not ©f souml disposing mind 
when the alleged, will was maoe was m jvtiirafo 
between the parties in the present litigation. 

Civil Procedure Code,*sec. 97-Preliminary de¬ 
cree. 

Qako*****! I. L. R. .38 Bom. 3S1. 

fhe PJajntuf brought a euit for an account and 


for recovery of the balance due by the Defendant. 
Several issues relating to the agreement Tretween 
the parties, interest ard other details were raised 
by the Trial Court which after recording findings 
fhi these issues ordered accounts to be settled as 
per findings arrived at by the Court. A Commis¬ 
sioner was appointed and the Court accepted the 
Commissioner’s report and dismis.sed the suit. The 
Plaintiff appealed to the District Court against 
the final decree and urged objections to the find¬ 
ings r^^iorded by the Trial Court in accordance 
with, which the account was taken between the 
parties. 

Held—Thai under the Code the right to appeal 
arises when there is a decree, i.e., when there is 
f formal expression of the adjudication. ‘TheTe 
IS no right to appeal from any preliminary judg¬ 
ment as in this case, where no preliminary decree 
was drawn uj) in pursuance of the interlocutory 
judgment in accordance with whicli accounts were 
ordered to be settled. The obligation to appeal 
contemplated by see. 97 of the Code arises 
when the right to appeal accrues and not 
before that. In the ab.senee of any preliminary 
decree tlie party appealing against the fiflal 
decree would have a right to object to findings 
which may ha\e been recorded in the preliminary 
judgment 

Easemeot—Right to water of a stream. 

Y. Adinarayana -• Rami'di-, I. L. R. .37 Mad. 
.304. 

No claim can be made cither as a natural right 
or as an easement by prescription except to water 
flowing in a definite course and no such claim 
could be maintained with regard to what should 
be regarded as surface Avater or surface drainage 
in the proper ju'ceptation of those expressions. If 
this principle be understood correctly, it cannot be 
held that the right to the water of a stream ceases 
when it ceases to Ihnv in a confined water course. 

Execution proceedings-Res judicata. 

Vyapuri r. A 0. Ohidambara Mudaliar, I. L. 
R. 37 Mad. 314 

In an application for execution of a decree the 
decree-holder calculated the amount due to him in 
a manner Avhieh showed it to be much larger than 
the figure arrived at by the method of calculation 
adopted in former applications for execution of the 
same decree. The Court without issuing notice to 
the Defendants held that the decree-holder was 
not entitled to the larger amount and returned his 
application with the direction that he should 
amend the amount due to him in accordance with 
the mode of calculation previousl,v adopted by 
him. The decree-holder did not appeal against 
this order, nor did he obey the direction to amend 
his petition which was rejected. He put in a 
fresh application for execution after the expii;^- 
tion of the period allowed for amendment, but 
before the previous application was rejected. In 
this application he ('.alcHlaled the amount on the 
same basis a.x in the last. 

Held—That the order of th*e Court on the last 
application that the decree-holder was not entitled 
to claim a larger amount on a new basis barred 
the contention that he was entitled to do so. * 

19 
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Contract Act, sec. 28. 

Bahoda Spinninq Coy. c. Satyenarain Insur¬ 
ance Coy., I. L. E. :}8 Bom. 344. 

Sec, 28 of the Contract Act is aimed only at 
covenants not to sue at any time and covenanto 
not to sue for a limited time. 

The phrase “ thus enforce his rights ” in sec. 28 
refers to the enforcement “ by the usual legal pro 
ceedings in the ordinary tribunals.” 

Presidency Towns Insolvency Act, sec. 

B. N. Lano r HErTULLABHAi, I. L R. 38 Bom. 
3.i9. 

Sec. 17, which is taken rerbatm from sec. 9 
of the English Bankruptcy Act (1883), does and is 
intendt-d to save all the rights of secured creditors 
as they existed and was enforceable before the 
passing of that Act. 

. Transfer of Property Act—Equitable mortgage. 

Berram V. Sorabji, I. L. R. 38 Bom. 372. 

An equitable mortg.ago under sec. 59 of the 
Transfer of Property Act needs three facts to be 
proved (1) a debt, (2) deposit of title deeds and 
(3) ah intention that the latter should be security 
for the former 

Civil Procedure Code, r. V, Or. V. 

Tuigaram V. SlTAR\M, I. L R. 38 Bom. 377. 

In a mortgage suit the summons should issue in 
the first instance only for the settlement of issues 
and not for final disposal 

Injunction. 

Rasul <•. Pebuuhai, 1. L. R. .33 Bom. 381. 

The Court’s power to grant a mandatory injunc¬ 
tion on an interlocutory ajipliiaition should be 
c;xercis."cl with great caution and in strict confor¬ 
mity with the provisions of the Civil Procedure 
Code 

Civil Procedure Code - RevieiA. 

Nar.ayan r. L.A.xinB.ti, 1. L. R. 36 Bom. 416. 

There is no reason wdiy an application for review 
properly filed fhould not be <lisposcd of on the 
merits merely bei ause an appeal has subsequently 
been filed in a higher Court. 

Privy Council --Leave to appeal. 

Revanshidappa 1. Masseshappa, I L. R. 38 Bom. 
421. 

A judgment oi order in order to be final within 
the meaning of el. 39 of the Letters Patent must 
finally determine the rights of the parties. An or¬ 
der by the High Court rejecting an application by 
a person claiming to be the legal representative 
of a deceased party to a pending appeal for hav- 
itjg his natne brought on the record is m t a final 
order. 

Hindu Law-^Succession. 

Hap.i V . ’Vasudev,# L. R. 38 Bom. 438. 

Under the Milakshara a full sister •comes next 
after the grandmother and n fortwi after the 
half*brother’a son. 


Civil Procedure Code—Cause of Action. 

Kasuinath r. Nathoo, I. L. R. 38 Bom. 444. 

The cause of action upon which the Plaintiff 
may base various claims m one suit under Or. (1, 
r. 2, does not depend upon the character of the 
relief for which he prays. It refers to'the Media 
upon which the Plaintiff asks the Court to arrive 
at a conclusion in his favour to every fact which 
it would be necessary for the Plaintiff to prove in 
order to support his right to the judgment of the 
Court. 

Adverse possession—Trustee, possession by. 
I’ruxathan I!. Choorakkapatti, I. L. R. 37 Mad. 
373. 

When a person purports to hold the property 
as a tru.stec he cannot by such possession acquire 
a light to the property by prescription for himself 
against the beneficiaries. In determining what 
right adverse possession would confer on the 
holder the nnimvs jmitidendi is the decisive 
factor. The char.aoter in v/hich possession is held 
must determine the right which the possession 
would confer. 

Limitation Act (IX of 1908), Art. 49. 

N. K. Sankunni r. N. R. Gobinda, I. L. R. .37 
.Mad. 381. 

Specific property is property which is recovered 
in specie, 1 .'., the very property itself,—not any 
f'quivalent substitute or reparation. 

Money comes within Ihc phra.se “moveable 
nroperiy ” in Art. 89, but it cannot come within 
I he phrase “ sp'-'clfie moveable property” in Art 
19 

Agreement prohibited by law. 

Morrii Bhooy > Tha.nmppa Rludy, I. L. R. tJT 
•Mad 383. 

The accused persons in a criminal case who 
were charged with grievous hurt to a person who 
liad died previous to the complaint executed a 
promissory note as consideration for compounding 
the ease, 

field--That the offence could not have been 
legally cotnpronii.ied except with the consent of 
the person to whom grievous hurt was caused, and 
the agreement to compound was therefore one pro¬ 
hibited by law. 

Specific Relief Act, sec. 15. 

i. Naoiah r. A. Vcnkatarama, T. L. R. 37 Mod. 

:',S7 

Hec. 15 of the Sp'^cific Belief Act applies where 
a mcmb'’r of an undivided family agrees to sell 
part of the joint property in which he has only a 
share. The consideration that an undivided fatWr 
has an interest in every part of the undivided 
prop 'rty in no w.T,y takes the case out of the 
operation of the section. • 

Transaction by a minor. 

Munia Konan r. Perumal Konan, I. L. R. 37 
Mad. .390 

In all cases where a transaction by a minor has 
been held to be void, the essential fact which ren¬ 
dered it void was that some agreenaent by the minu!' 

' 20. 
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was necessarily an essential part of the transac¬ 
tion. . . ' ’ 

If there are obligations enforceable against the 
property purchased, the property in the hands of 
the minor would be liable for the satisfaction of 
Hu h obligations. 

Contract opposed to public policy. 

l)iiv.\r.mN V. Matturaman, I. L. 11. ;57 Mad. 39:3 
An agreement between A and B th.at B’s 
ilaiJghlor shall marry A’s son and that if she fails 
lo do. B shall pay a sum of money to A is contrary 
t'> ])ublic policy. 

Hindu Law—Daughterdndaw's right to main’ 
tenance. 

Mi;::nakshi r. P. Rama Avar, I. L. R. 37 Mad. 39G. 
A H’ndu is not bound to maintain bis daughter- 
u-!aw if assessed onlv of property .aequired by 
inmelf. The rules of Hindu Law arc binding on 
h? Court only where it ii neces.sar.v to decide 
' any question regard'ng succession, inherit.ancc, 
ti'irria'rc, or caste or any religious usage or insth 
iiticn.” Where malntcnancs is claimed against a 
"rson not on the ground that the p'-ep.-rty coming 
)y inheritanco to him is burdened with the 
nantenance of+he person fliiiming it, but en the 
[inund that the Hindu law-givers have placed sueli 
duty on the Defendant, the Hindu Law rs 
|ii('li has na obligatory force 

Mahomedan Law—Khoja Mahomedans. 

Jan Maiiomkp r. Datu, I. L. R. .38 Bom. -l-W. 
Where Mahomed.ans are ooncerned, the invari- 
liile and general presumption is that tliey .are 
:o\orned by the M.ahomcda.i l.aw and usa^e. Tt 
ii's oil a pai'ty setting up a eiitifoni in (hMountion 
J that law to prove it strictly. 

Bid 'll n'at'>rs of simp’'’ sue''e'."i';it and inherit- 
N'-e it is to be taken ,as established that sncecs- 
i'li and iiiberitanec annmg Khojas and Memons 
re goveinfd bv the Tlindn [..aw as appl'cd to 
('llirate and self-acqnired propelt\ 


Kails’ Act (XII of 1880). 

h'T'i. Sheikh r. Kha?.i I. L. R. liT Mad. 

2s 

bee. 4 shows that an appaintmfnl under tli-’ Act 
"OS not confer on the 'apiioiritee any exclusive 
I'aiiclnsc or any e.xclusivc riyht t:> olliciate at 
nerriiiges. 


Civil Procedure Code—Execution of decree. 

MATUnA.IA OF POBIM V. SrEE RaJA NAr.ASANOI! 
[FM, 1. L. R. 37 Mad. 231. 
lae Court to which a dcnrec is sent, for execu- 
is the Court having seisin of the execution 
loeeedings and it is booind to carry them or 
ntil execution is obtained or further execution 
‘''"int's impossible, * • 


iLcgal Practitioners’ Act- Professional misconduct. 
38 fp* Venkata Uow, I. L. R. 37 Mad. 

Purchase of an actionable claim by a pleader is 
rofessional misconduct punishable under see. 13 
f the Act. • • , 


The Law of Transfer in British India. By H. S. 
Gour, M.A., D.C.L., LL.D. Vol. I. Fourth Edition. 
Calcutta: Thacker Spink & Co. 1914. Price Rs. 10. 

Dr. Gour’s commentaries are nothing if not 
thorough and the appreciation which his com¬ 
mentaries on the Transfer of Property Act have 
received in the hands cf practising lawyers in this 
country and of which the best practical demonstra¬ 
tion is llffprcd by a fourth edition being called 
for within ihc space cf 14 years is quite commen¬ 
surate with their merits. Of the volume under 
notice it need now only be said that it has been 
revised and brought up to date, and for conveni¬ 
ence of use and reference, the texts of the Regula¬ 
tion cf IfiOe, the Transfer of Property Act and 
Or. 34 of th? C.vll Procedure Code, a separate. 
Table of Cases and Topical Index for the volume 
have b'^en added, thus materially increasing its 
size. Wc are not sure the Regulation and Order 
34 of th’ Civil Procedure Code would not have 
more suitably found a place in the second volume 
in which the portion cf the Act dealing with 
mortgages Avill b,e dealt with, the present volume 
reaching only up to the end of the Chapter on 
Salc.s. This however is hnrdiy a matter of p,ny 
cons‘'quf,ncp. We feel sure after such examination 
of the volume as we have bc«n .able to make, that 
the position which the book has already secured in 
the estimation of lawyers will be fully maintained 
by the pr..‘s.''nt edition 


Legal Maxims. As illustrated in Decided Cases 
and Legislative Enactments in Tmlia. By IJpen- 
drn Oopal Mitter. B. L., Vakil, High Court, Cal¬ 
cutta. Edited by T. V. S.onjiva Row. Piiblbhcd 
by T. A Veiikasiwony Row- and I S. Krishna- 
siwiny Row, L.ow Printino House, Madras. 1914 

This IS cv'dently a work upon which tl’.e author 
hii.j exi'CiuEd a great deal cf patient industry 
and rescan h It is iv t a m“ie ccllcct'''n of Latin 
maxims cited in judicial decisions in this country 
with references and explanatory not^s. Follow¬ 
ing his Engl sh exemplar.s the author has tried to 
explain and illustrat'' wmll settled p'ineiplra of 
law and praeth-' which h.ovc been .adopted and 
applied in dcciEng Indian casci, tin legal_ 
maxims in question rffcrin.g themsclv-s as nuclei 
round which th-o difenssien h''s centred. Legal 
principles w.-ll cftnblishcd though not answering 
any'w.’ll knov.n T.atin maxim too have not been 
passed over and S.anskrit maxims also have not 
been overlooked. We have no doubt, the book 
which c.ovcrs nearly 900 pages will prove useful. 

Stephen's Commentar'es on the Laws of Eng. 
land. Sixteenth Edition under the neneral editor¬ 
ship of Eilivard Jenks, M. A., B. C. L. In four 
volumes. Butterworth k Co., London, Sydney, 
C.sleuW;a and Winnipeg. 1014 

The last edition of this work appeared so 
recently as 1908, and the changes made in the law 
since h.ave been so nuincrous, that the Editors 
have found it necessary to overhaul and in parts 
to rewrite the book, and opportunity has been* 
taken at the same time to effect considerable rq- 
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arrangements which experience has shown to be 
necessary in the interests of students and practi¬ 
tioners. In volume I, the chapters on Title by 
Alienation and Death Duties on Land have been 
rewritten; in Volume II, the provisions of tne 
National In.surance. Acts of 1911 and 1913, amongst 
others, in so far as they affect the relation of 
master and servant, have been noted; in Vol. Ill, 
the chapter dealing with the Privy Council has 
been so expanded as to enable readers to form 
a more life like idea of it as a working fand not 
merely as a legal) institution. The new Chapter on 
" The Non-Conformist Churches ” has wrested a 
dace in this general aec(junt of the Laws of Eng 
and*not too soon. The results of the large bod\ 
of Social Legislation which has followed the ad 
vent of (he Liberal Party into power have been 
•.accurately summed up and incorporated in their 
proper places. The part dealing with “ Civil In¬ 
juries ” has undergone re-arrangements, but not, 
it strikes us, to the extent needed. The. rest of 
the work has similarly been brought up to date 
Blackstone’s language, where retained, i.s, as in 
former editions, shewn by square brackets. Being 
still the b‘'st student’s compendium of the Laws 
of England, this new edition of the work will not 
fail to be welcome, to students, and practitioners 
also will with pleasure turn to it for the best and 
most up-to-date general statements of (he preva 
lent Law of England on any of its not easily assoit- 
ahle varieties of topics. 


Roman Law. By T. L. Jaitii, M. A., Calcutta 
Butterwortli iV Co (India), Ltd 19M. 

This is a (■imnnary of the Institutes of Iloman 
Law intended to a.ssist • Indents to get up the text 
of Justinian’s institutes for examination purposes. 
The chief ni 'rif of rhis summary is that it does 
not profess to be a substitute, nor will it do duty 
for the text and will yield benefit only if used for 
purposes of revision. 

The Law reiatlntJ to Hindu Wills including the 
Hindu W^ills .-Vet and the Probate and Adminis- 
traetion .\et. B_\ Arthur Phillips, M. A., ami Sii- 
Erne.st John Trevely.in. D. f'. I.. Peeond edition 
revised bv Sir Ernest John Trcvelvan. London; 
W, Thacker f'o , 2, Creed l.ane, E (’ Caleulta- 
Thacker, Sphik A: Co. 19M Price Its. 16. 

A new edition of this scholarly text-book has 
been long oyerdu", f.ir the fiisl edition appealed 
in 1901. So fa,' as IcTi'^hitirni is eorirern''d. .tim 
law applying io Hindu Wills has not changed sinee . 
but the existing law ha." hern frequently intm 
preted and applied in d'-eided cases and quite 
a number of decisions ha\e hnen reported «in 
ceining interpretation of AVills. The accumula 
tion of materials has in fact bei'n suiliciently larg' 
to admit of the subici-l being treated in the pri - 
‘sent edition or somewhat similar lines to those 
which hwvo contributed so inateriallv to the success 
of the present editor’s Cvnunentaries on Hindu 
Law. Ca-^es in the presj^lt edition are not cited 
at length but the principles determined in them 
are enunciated and then illustrate^ by references 
to decided eases. Less discursive, the present 
edition is betfer adapte<! for use by practitioners 
than its predecessor The earlier chapters how¬ 


ever show not merely a change of method but in 
some respects of views also. The book had evi¬ 
dently been completed in 1913—the date of the 
preface, and is quite up to date to that point. It 
m fact supplements and completes ^hc series of 
sound and well considered treatises on Hindu Law 
which the profes.sion owes to Sir Ernest Trevelyan. 

'I'he Proviocial Insolvency Act (HI of 1907). By 
.\tahim Chandra Sarkar. Itai M. C. Sarkar Baha¬ 
dur & Sons, 75-1-1 Harrison Road, Calcutta. 1914. 

The author rightly says that the subject of this 
book is not very familiar to judges and practi¬ 
tioners in the Alofussil Courts, and it is common 
experience that the provisions of the Insolvency 
sections of the Civil Procedure Code of 1882 are 
ronfounded with those of the pre-sent Act which 
not only covers far wider grounds but proceeds 
in some respects upon a quite different view of the 
rights and obligations of the insolvent than the 
provisions of Chapter XX of Act XIV tif 1882. 
The obje<'t of the book, the auther explains^ is to 
make clear the difference and at the same time to 
annotate and explain the provisions of the Act. 
Eor this purpose decisions of the Indian Courts, 
Chief C’onrts and Judicial Commiss oners’ Courts 
as also leading English cases when relevant have 
been relied upon. The cases reported up to the 
end of September 1914 arc ineorporateu in the 
notes. Resides the Notes, there are an Introduc¬ 
tion, the Statement of Objects and Reasons, Rules 
of the Calcutta and Madras High Courts under 
ihe Act and a Digest of Ceases under Chapter XX of 
.^ct XIV of 1SH2, arranged according to subject- 
matter. On the whole it is a very satisfactorj’ 
I'ompilalion jirejiared with the author’s usual care 
and practical insight into what is required by 
)udgc.s and practitioners in dealing with cases 
tiiicier the Act 

The Bench and Bar Diary, 1915. Compiled and 
prejiared bv the late M. N, Bancrjee, B. L. Re- 
vi.sed by S. N Banerjce, Bar.-at-Law and B. 
Banerjc'c, Pleader. Uai Al. C, Sarkar B.ihadur and 
Sons, 7.5-I-1 Harrison Road, Calcutta. Re. 1, 

This Diary has hern in use for some years, and 
besides the dale pages, embodies a mass of in¬ 
formation as to Court Fees, Process Fees, Limita¬ 
tion, Registration, Stamps and other h gal matters, 
some rnod'd Forms and Petitions, and other matters 
of general interest such as usu.ally form part of 
Diaries. In (he date-pages are given cnrre.sjiond- 
ing Bcngah'c, Sumvat, Faslee, Hizri, Burmese 
.and Telegii dates and there is besides a compara¬ 
tive Chronological Table for the years 1901-1911 
A D., a 200 y ears’ Calendar and a list of Holidays. 
The Diary is handy. 


Students’ Hand*book<of the Transfer ol Property 
Act. By I K. Yajnik, B.A., LL.B., High Court 
PlcffdiT. N. M Tripathy & Co., Bombay. 

The above is intended to be, a guide to law 
students prcfiaring ffir their examinations. The 
special points in each section of the Act are ana¬ 
lysed and elucidated by reference to judicial de- 
eisioms. The chief merit of the book seems to con¬ 
sist in the fact that it aims at helping tho studont 
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in getting a thorough hold of the subject instead 
of trying to obviate or rather aggravate his diffi¬ 
culty by acting as an inducement to cram. ^ 

• ■ 

The Current Statutes, 1913. Compiled by C. B. 
Somanatha Sastri, B.A., B.L., and 1*. Ramannth.i 
Iyer, B.A.. B.L.. at the Lawyers’ Companion 
Office, Tricninopoly. Published by the Law Print¬ 
ing House, Madras. 

The above represents the third and fourth 
puarterly issues for the year 1913 of this useful 
compilation of legislative enactments relating to 
the whole of India, both Parliamentary and Indiu>i, 
.and rules and notifications made under them by 
the Government and the highest judicial tribunals 
of the land. The importance of such a publie.ation 
to lawyers and to all who have to'deal with law 
cannot be over-estimated and we have no doubt 
that its scope and usefulness will be duly appreciat¬ 
ed by the legal profession. Among the, Parliament- 
.ary enactments compiled in this issue the Appellate 
.lunsdiction Act making further provision, amongst 
others, with respect to the constitution of the 
.liidicial Committee of the Privy Council will bo 
found of general interest. The Indian Kxtradi- 
tion Amendment Act, the Official Trustees Act, 
the Administrator-Generals Act, the Indian Com- 
p.anies Act, the Mussalman Wakf Validating Act 
are some among the more important Indian 
enactments embodied in this issue. The general 
arrangement and get-up of these quarterly issues 
lire excellent. 

of (HiSBte. 

ENGLISH LAW COURTS. 

COLIIIT OF APPEAL.—Before the Master of tub 
ll(iLi.s and Loans Justices KennedV and Swinfen 
I'imy. Allen v. Wedgwood. 30th October 19M. 

A trust for the protection of animals i.s a chari* 
table trust. 

A testatrix left the residue subject to* a ti'ust 
for the benefit and protection of animals in such 
manner as the legatee should think fit. It was 
contended for the Appellant that the trust could 
not be a charitable trust. The Court repelled the 
<‘ontention. The Master of the Rolls said: — 

The terms of the trust were " for the protec¬ 
tion of animals ” or “ for the protection and bene¬ 
fit of animals.” 'The movement for the humane 
slaughtering of animals and tho provision of 
municipal abattoirs were mentioned as the sort 
of purposes that the testatrix would have liked 
to have forwarded. The word “ charity ” had a 
much wider meaning in law than it had in popular 
speech. The Courts had held that the particular 
objects mentioned in thie statute of ElizAbeth, 
namely, (]) relief of the jxior, *(2) religion, (3) 
education, wore not exhaustive. By analegy a 
large class of other objects had been inclucled. 
Iiko ¥*‘‘’”*^Rhten’8 judgn»eut in Pemsel’s ease 
■ f D perhaps the leading autho¬ 

rity. But he was content to adopt what was said 
Lord Justice FitzGibbon in Webb v. Oldfield 
0898, 1 I. B. 446) 

Any gift which proceeds from a philanthropic 


or benevolent motive and which is intended to 
benefit an appreciably important class of ou*’ 
fejlow-creatures, including animals, and which will 
confer the supposed benefit without contravening 
law or moral«, will be charitable.” 

lie lliought that it was true that there had 
been a tendency to enlarge the meaning of the 
word ” charity,’’ and that gifts within the last 
50 years had been supported as good charitable 
gifts wl*ich 150 years ago would not have been 
supported. In his opinion it was not possible to 
hold that the trust for the protection of animals 
was not a good charitable trust. 

Messrs. Clauson, K. C , and Harman foj the 
Afipellant. 

Mr. Ausfen-(’artine!I in support of the trust. 

B. D. 


KING’S BENCH DIVISION.-Before Me. Jus- 
TICE Bailhache. Ingle v. Mannheim Insurance 
Co. 29th October 1914. 

A British subject’s action is not suspended 
against a German Company carrying on business 
in England by reason of the War. 

The Defendants, who formtd a German Company 
with hftul office in Germany, issued in 1913 a 
policy of marine insurance to the Plaintiff. The 
loss occurred in August or September last before 
the Proelain.afion of October 8th. The Plaintiff 
sued, and by fhis suutrnons applied that the action 
should be transferred to the (.!onimereial Court 
for trial. Tlie Defendants contended that the 
state of tile war suspended fhe action. The learn¬ 
ed Judge held against the Defendants. lie said: — 

I have eli’f'ady held in a ea.se against the same 
Defemlants lliat an action in which the pleadings 
were clo.sed before the war is not automatically 
.suspended by the outbreak of war. In that case 
I was told liy the Defendants and it was not , 
dispnled that the Defeiubinls acijuired the status 
of alien enemies on the outbreak of tlm war. In 
this case that proposition is challenged. On the 
facts 1 tliink that, apart from the effect of the 
Proclamation of OelKiber 8lli, the Defendants were 
not in the p.isition of alien ('ueinics. In the case 
of individuals and at common law the question 
whether a man is to be treated as an alien enemy 
for tho purpose of his contracts, right of suit and 
tho like, does not depend upon his nationality or 
cv^n upon his true domicile, but upon whether he 
carries on business in this country <]r not. If he 
does, it is not illegal, even during war, to have 
business dealings with him in this country in res¬ 
pect of till' bu.sines.s which he carries on here. He 
IS not in respect of that business divided by the 
war line, hut has what is sometimes called a 
commercial domicile here. The same thing is true 
of companies which have a bead office in Germany^ 
but which have a branch office here in 4"espect of 
business transactions with such branch office. 

The matter is discussed hv Lord Lindley in 
Jauson V. Driefontein Consolidated Mines (Limit¬ 
ed), ([19021 A. C., at pp. 505, 506), and in the 
cases cited by* him. In my judgment the Defend¬ 
ant company did upon the facts so far carry on 
business’through their under-writers here as to 
prevent the rules applicable to alien enemies from 
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applying to business transacted with those under¬ 
writers as this business in fact was. 

Turning now to the Proelaniations affecting the 
q^ue.stion this position secin.'i lo be recognized by 
the Executive (loverniin'iit in Ulaiise 6 of the 
Proelamalion of September 9. If this were tho 
present position it wouhl, I think, be reasonablj 
clear that the biaintitCs ri dit to sue is unfettered 
by the war and (hat no question of alien enemy 
ari.'es. The D.fondanls’ .'•talus has, how|vcr, un¬ 
doubtedly b 'cri altered l>v Clause 5 of the Pro- 
elaniaticn of Oct iber 8. The Defendants are since 
that date in the ‘anie position as alien enemies in 
respect tf Ih.'.r businevs transacted here, but 1 
agree with the Plaiut'ff that that Proclamation,is 
not ictrosp ctive. Even if this Proclamation is to 
be trcateif as aff(.rtin , the position I am net pro- 
’‘pared to hold th.at payurml of a loss by a German 
insurance company or an action against such in¬ 
surance contpmy to recover a loss is a transaction 
within the mcaninr (f thi Proclamation. So to 
hold would b'c to deprive a British subject of the 
right to rce ‘ive iiioncy fi'ini, or to sue, an alien 
enemy, which, in my opinion, ho at law has, at 
any rate, when the rlqlit to he paid or to sue, has 
accrued before the Defendant lias acquired the 
status of an alien enemy, and I should icauire to 
I'md clear word.s in a Pi'oelamalii n to induce me 
to decide that th-e Ex.ecnt'.vc tlov nnnicnt has given 
the alien enemy relief to which he is net other¬ 
wise entitled. 

Paragraph 7 of the Proclam; *ion of Scptcmh.“r 
0 which has not been repealed secin.s to me in ac- 
eotJanee with this view. T think that this clause 
IS conclusive that the riiiht to reccivi! payment 
from ail alien enemv is intended lo be left as it 
stands at ccnirnon law. Il is, perhaps, not im¬ 
material to observe that the word “ tran.'actions ” 
i.s msed in this clams? as in Cl.'iu‘'e 5 of th' Prccla- 
mation of October S. In this clause the word 
clearly refers to the bus'ness dealings in n.spcct 
of which the right to naymrnt a’d.'os and does not 
includ'', but is used in contradistinction, to the 
payments themselves I si e no reason to suppose 
th.at the same word has not the same meaning in 
hath P''oelamatii)n- 

Mr. Wright for (he Plaiut’ff 

^Tf, \fatht>\v for the Defendants 

B. D 


CALCUTTA HIGH COURT. 

B6e*ns UealstuttR net y«c raportsd 
(Tba Inportfitut <'NnrA ui >« ^ll)y roj ork>fi beretflar.) • 

Civil, Appixure .h ici.-^pfrTioN. Bcfne Holm- 
wood and C.tr.N'ni'i-r, .1.) Appn.M.s from Ap- 
PKLfATE D!lCJ[!S.'.'..S Nos. OF 1911 AND 55 OF ]9'2. 

TIIAKfJP JfTGDlBHWAB DOYAD SINGH, 
I’laintiff, Anpollauf i. RAGHli SINGH and 
OTHnr .i, Defendants. Ilcspondcnta. 26th Nov¬ 
ember. J9i4. 

Chota Naffpur Jeiumcy Act, sec. 177—Provision, 
in.>ndatory -Rent, payment of, to third person— 
Third person should be made party, 

♦rhe principal question which arose in the appeal 
was wheth-u' see. 177 of th.- Cboln Nagpur Tenancy 
Aet apjilied to the eaite, and if not, whether its 
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p’rovisions had been Eufficiently complied with. 
The suit was one for rent against certain thiecaddrs 
who stated that they had in good faith paid their 
rent to one Rameswar, the sen of a female life 
ten.mt, under a compromise intercd into by her 
with ill,' Plaintiff. Hamoswar in his evidence set 
up his claim t-j receive th,i rent and received it. 

Held, that the setting up by the tenant of 
Rameswar as his landloid w'as not a right claimed 
liy or on behalf cf the third person within the 
ineanin,g cf '-;ec. 177 ef the Chota Nagpur Tenancy 
Act. The Court should have made him a party to 
th.' suit and decided th-i queation of the actual 
jiayment cf rent to him in good faith. 

That (he provision in the, said sec. 177 that the 
third person .■'lioiiid bo made a paily to the suit 
wir. mandatory. 

Bahu.s IJmakali Miikhcrje"' and Kuhvart Sahay 
for ilio A pp ■'ll ant. 

Pabus Mohendra. N.ath Roy and Jamini Mohan 
iMukerice for tb.'’ Respondeiit.s. 

Case remanded. 

.\ T M 


Civil. AI'l'txLATF; ariUKDiCTJON. Before CoxB and 
Biciiardson, -T,]. Ain't, \i. ffom ApcEttATH Df.- 
rncE No. 2779 of 1910. BABG BUATTU l,AI„ 
Plaintiff, AppeUfr.t v. MIJBSAMMAT RAM 
BLIP KGER AND oTiiuus, Di fend.ants, Respon¬ 
dent'' Heaid 18:h Novembe,^ .ludgment 2Gtli 
November, 19'4. 

Mortgage, invalidily of -Mortgagee, subsequent, 
if can question the validity. 

T:i.’ appeal arose out c.f a .suit on a mortgage 
whieli W!s coiit'i-tcd only by Defendant No. 4, 
the Appell'-int. Tim apiinil r"I,aied onlv to a sum 
of Rs. l,0f)7 odd which the Defendant No. 4 drew 
as eomp‘'nsation awarded Uiidvr the Land Ac- 
qui.sition Act in rrs)K'ct cf a pait of the mortgaged 
prop.uty The PlaintTf c'a’m'd under a mo>-t 
ga”'e ex'U'uted in his favour Iv Sheo NaDd,an Pro- 
.s’fld Singli and his case was that Bimo Nandan wa- 
the manager i f a joint familv and berrowed tlm 
mon y tor legal necess ty. The lower App-'llati- 
C'oiirt held that Slmo Nandan was joint with his 
brother or com in Raghii Nandan, but that no 
nece.sail.y liad bet-n rirov'd. and areordiiiLdy (he 
mortgage wms invalid. I>efpndant No. 4 held a 
mortgage which was execiitrd ’n his favour by 
both Sheo Nandan and Ragh;i Nandan and in¬ 
cluded the property oompnlsorily acemirt d. _ That 
mortgage was subsequent in date t-i the Plaintiff’s 
mortgage, but the Defendant No. 4 was permitted 
to withdraw th.’ comper sat-io < money in part- 
Kati‘-f!'eti.''n of hii mortgage debt. 

Held, that Defend,int No. 4 was entitled to set 
up the invalidity (f the Plaintiff’s mortgage. 

BsU^biiid V. Narain fL. R. 20 I. A. 116, I. L. 
R, lo Ail. .'laol and Msharamad v, Mithu (I. L. 
R. :•> All. 789). I'lllowrd. 

Jaihnna v. Ganga (I. L. R. ID Cal. 401), dis- 

tiii'Piisbed, 

Balms Jogca Chuncter Roy and Hari Bhusan 
Mukerji-e for the .i^pellant. 

* Babiis IJmakali M^ukerjec, Sumndra Nath Guha 
and Birai Mohan Mojiimdar for the Respondents. 

.Appeal dismissed, 

A. T. M. ■ ■ ■ 
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The East Indian Kailway Co. v. Nilk-anta Roy. 


coQsigiice, but the contents were missing. 
It seems to me that that decision of the 
Bombay High Court is good law. It is 
impossible to say that there was loss of 
complete packages when such material 
portions of the packages as the tins were 
delivered to the consignee. On both these 
grounds, the present Rule must be made 
absolute with costs, one gold mohur. 

N. R. Chaiterjea, J.—I agree. 

Rule made absolute. 

PEIVY OOONOIL. 

[Appeal from Madras,] 

Lord Dunedin. Ravi Veeraraoha- 

Lord Moulton. vulu and others, 

Sib John Edge. Appellants. 

Mr. Ameer Ali. r. 

1914, Sifi Raja Bomma 

Heard, 20 and Devara Venkata 

21, April. Narasimha Naidu 

Judgment, Bahadur, Zamindau 

18, Juno.j Garu, Respondent. 

. Civil Pro:edur« Code {Act XIV of 1889), e. 58Jt 
Second appeal—ConUruction of document, if 
question of low when document not the only evi¬ 
dence of contractSecond appeal if lies from 
Collsctor's decision under Act VJII {Mad.) of 1865, 
secs. 9, 69—Practice, long-standing, allowing appeals 
—Appeal if may he taken away by impliegtion of 
statutory enactment. 

Where by an arrangement come to be¬ 
tween the <amindaj and the raiyats, momy- 
payment was substituted in 1876 for pay¬ 
ment of a share of the produce tehich pre¬ 
vailed before that year, subject to the con¬ 
dition that when the lands {then yielding 
only "dry crops") were fit for "wet" 
cultivation, "wet rates" (which were 
higher) would be settled, and the zamindar 
offered pattas in tehich lie claimed in 
respect of lands recently subjected to 
"wet" cultivation an enhanced rate of 
rent based on the produce-sharing system, 
and the tenants in defence urged that the* 
cash system was intended to, be introduced 


permanently and that it was on the basis 
of tile cash system that a subsequent revi¬ 
sion of rates had been made, and the first 
Court and the Court of first appeal came to 
the ronelusion that the arrangement by 
which propiucc-sharing u>as converted into 
cash-payment was a permanent one, the 
High Court on second appeal held that it 
must be gathered from the construction of 
{heHcnanis' muchilikas executed prior to 
the year when " icet" cultivation was 
begun that the parties contemplated a re¬ 
turn to the produce-sharing system if 
" wet " or garden crop were raised on dry 
hnd : 

Held {by the Judicial Committee).—That 
the muchilikas were only a part of the 
cvidcncfon which the lower Courts acted 
and the High Court in second appeal in 
reversing the finding of fact of the lower 
Appellate Court n,ssumed a jurisdiction it 
did not possess. 

MrssiMAT Dliuia Chowdhrain V. 
-Iawahiu Singh CiiArDURi followed. 

In a suit under .see. 0 of .let VIII (Mad.) 
of 1865 by the zamindar to enforce a patta, 
a second appeal lies from the decision of the 
District Judge pa.ssed on appeal from the 
order of the Collector. 

The Judicial Committee would not be 
disposed to interfere with the long-stand¬ 
ing practice of permitting such second 
appeals, even if they thought there was an 
iinp/ied rule (under see. 69) against second 
appeals from the decisions of the District 
Judge with respect to adjudkalions under 
the*Act by the Collector. 

Vekuaswasiy V. Manager, Pittapur 
Estate (2), approved. 

This was an appeal from a judgment, of 
the ^fadras High Court (Munro and 
Pinhey, JJ.), dated the IStlj Qctober 1908. 

(2) I. U 20 Had. 618 1^002). 

(8) L. R. 17 I. A. 123 (IMON 


13 
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The facts of the cate sufficiently aj^)pear 
from their Lordships’ judgment. 

Mr. L. DcGruyther, K. C., and Mr. 
Purikh for (he Ap[)ellants submitted tliat 
no appeal lay to the High Court under sec. 
09 of the Madras Act, 8 of 186|. Under 
sec. .W of that Act, suits before the Col¬ 
lector were summary suits; sec sees. 65, 7‘2. 
'riiere was no appeal from the Collector's 
judgment exce])t tliat provided by see. 69 
^^hich gave an appeal to the Zillah Judge 
only. The Act did not give a further right 
of appc'al (o the High Court and in the 
ab.sencc of a statutory provision giving the 
right of appeal, tlicre was no apiieal ; 
Meciuikshi Naidoo v. Subramuniija Saslri 
(1), and Ranyoon Botaloiiny Vo., Ld. v. 
TheColUrtor, Rangoon (5). TheiKiinI was 
not rai.scd in .l/ipa Row v. Narasayija (1). 
Again, the High Court had no jurisdiction 
in a .second apfieal under sec. 584 of the 
Code of Civil Pr(x.‘eduro. 1882, to set aside 
a finding of fact of the lower Courts, both 
of which had concurrently found that the 
contract or arrangcinenf was ])t‘rmanent 
Mussunutt Duryu (Jliowdhrahi v. Jawahir 
Singh Chaudhri (3). 

Sir Krle Richard.';, K. C., and Mr. 
Kenu'orthy Brown for (lie l{es|K)adents 
submitted that the High Court had enter¬ 
tained apjx'als from (he judgment of the 
Zillah Judge ever .since 1865. The point 
was expre.^sly decided against the Ap]>el- 
lants’ contention in Ganne Kotappa v. 
Vcnkalaraniyo (0) and Vecraswamy v. 
Manager, Pit'tapur Kslutc (2). Sec. 69 
provides " a regular apfical ” to the Zillah 
.Judge and a special appeal always lay to 
the Sadar Court, from all decisions passed 

vJl L. R, 37 I A, 1I0|: 8. e, |4 C, W. N. 938 
(1910), 

(2) I. L. R. 26 Mad. 518 (1902). 

( l3i L. R 17 I. A. 122 (1890). 

(4) I* F, 14 I A. 160, 165 (1887). 

(6) L, B. 80 I. A. 197: B.c. 18 C. W. N. 9oI . 
(1912). 

(6) 10 Maa. L. J. 898 (1900). 
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in a regular appeal by the subordinate 
Com-ts. As to the seixmd point tJiere was 
really no finding of fact. It was not a pure 
(piestion of fact, and the High Court was 
comiictent to form its owm conclusion : 
LaJa Fateh Chand v. Rani Kishen Kun- 
war (1), Raniu Aiyar v. Sankara .Myar (8). 
In any ca.se the suit ought to be remitted 
to the C'ollector’s Court for deciding the 
iiecessary questions in issue between the 
])urlies. 

Their Tjounsnirs’ .It was deli¬ 

vered by 

Mu. Amber Ali. —These consolidated 
ap|K'al.s from certain decrees of the High 
Court of Madras arise <)|ut of a number of 
suits brought by the Plaintiff-Rosiwndeut 
in the Court of the Head .\ssistaut Collec¬ 
tor of the Bez\va4la Division, under the |)ro- 
visioiis of sec. 9 of the Madras Rent Re¬ 
covery Act (Act VII1 of 1865). The 
object of all the actions was to enforce by 
legal process the acceptance by the De¬ 
fendants of the pattas or leases he had 
tendered to them. 

'rho sci)ije of the material section.*; of 
Madras .\ct, VHl of 1865, was considered 
by their Jjordshij)s in .ifipa Row v, Nara- 
■sayya*( h ; it is suriicient, therefore, to say 
in this case that under this Act the land¬ 
lords are required to cuter into written 
I'ligagemcmts with their’timant.s, in default 
of which no suit is maintainable to enforce 
the terms of the tenancy, and that in case 
of (he refusal by the tenant to accept a. 
patta “ such as the landlord is entitled to 
im{X).sc,” the landlord can )>rocced under 
sec. 9 to enforce the acceptance by a suiu- 
mai*y suit before the,Collector. 

11 has to be temarked that in the Madras 
Presidency, or certain parts thereof, ir- 

'!) L. B. 87 I. i8.(110|: s c. 14 0. W N. 988 
(1910). 

(7) L. R. 89 I. A, 247 at p. 258 (1912), 

(8) I. L. B. 81 Mad. 89, 98 (1907). 
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rigated lands on which are grown what are 
called “ wet crops,” are generally subject 
to a higher tate of rent, either in kind or 
in cash, than those which yield only 
” dry crops,” and that it is usual for the 
zamindars to enter into yearly engage¬ 
ments by tendering pattas from year to 
year and obtaining muchilikas or counter¬ 
parts executed by the tenants evidencing 
the acceptance of the terms of the lease. 

Shortly stated, the Respondent’s case, 
as made in his plaint, is that the raiyats, 
the Defendants in the suits, prior to Pasli 
1283 (approximately corresponding to 
1870), paid rent for the lands in their 
occupation on the Asara or produce-sharing 
system, that in that year an arrangement 
was come to between them and the zamin- 
dar by which a money-payment ‘‘was 
substituted for the share of the produce,” 
that this an’angernent, however, was sub¬ 
ject to the condition that whenever ‘‘ the 
lands were fit for wet cultivation the wet 
rates would he settled.” And he went on 
to add in imragraph .3 of the plaint:— 

■' The lands tiienlioned in the tendered 
l).alta hereunto annexed havinp: been newly 
brought under wet cultivation, and on the 
Plaintiff’s officials demanding Defendant to 
accept the agreement as in the surrounding 
villages in respect of wet crop cist, h^ (the 
Defendant) having refused to do so, the 
Asara pattn with the rates prevailing under 
the immemorial system of sharing the grain 
head (Paiainbaram system) was tendered 
for the wet land cultivated by him (Defend¬ 
ant) for this year. As the Defendant, taking 
advantage of this, refused to come- to any 
agreement in respect of the dry land also for 
which there wa« no dispute at all, the rates 
and babats in respect not only of the said 
wet land, but also of the remaining dry landj 
were as usual entered in the said patta. •All 
the terms of the tendered patta so far as 
they are connected with the Asara system 
are applicable to the Asara system, and the 
remaining ones to the Veesabadi system.” 

The raiyats in Ihcir defence alleged that 


the arrangement introducing the Veesa- 
badijOr cash system into their villages w'as 
intended to be and was in fact permanent 
in character; that some years later (Fasli 
1202) when the money rates were revised, 
the Veesabadi syslem was accepted as the 
basis of tilie new settlement; that recently 
they had been able, without any assistance 
or contribution from the Plaintiff, to make 
theif lands irrigable and fit for wet culti¬ 
vation, and that the Plaintiff was not en¬ 
titled to revert (n the sharing system and 
thus indirectly to enhance their rents 
without the interposition of the Collec¬ 
tor’s Court. 

On lhe,-'o allegations of fact fhe parties 
went to Irial. The issues framed by the 
Head .Assistant Collector are not very 
clearly worded, but they sufficiently indi- 
(•iit(' the main points for determination, 
riz., wlythcr the su])stitution of the Vcosa- 
badi for tlu' Asara system in the Defend¬ 
ant’s villages was |H?rmanent in its char¬ 
acter or, in other words, was the Plaintiff 
zamindai' entitled to revert to the sharing 
syslem on the lands being made irrigable 
hy the t(‘nants. 

The Colieetor on th(' evidence held in 
substance that the eonvorsion of the Asara 
rates into cash ])ayment in 1283, which was 
confirmed in 1292. and had been acted 
n|K)n ever since, was a j^errnanent arrange* 
ment, and that the Plaintiff was not en¬ 
titled to impose on the tenants pattas on 
the Asara basis. He accordingly dismiss¬ 
ed the Plaintiffs suits without entering 
into the questions raised in the latter |>art 
of pajM'. 3 of his plaint. 

On appeal by the zamindar the District 
.Judge affirmed the decrees of the Collec¬ 
tor in res])cct of the finding of fact rela¬ 
tive to the character of the arrangement of 
1283, and upheld the orders dismissing the 
suits. 

From the decrees of the District Judge 
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the Plaintiff preferred second appeals to 
the High Court of Madras. It is nsces- 
sary to set out that portion of the High 
Court judgment which forms, in their 
Tjordships’ opinion, the key to the decision 
of the learned Judges. They say : 

“ Till Falsi 1283 the Asara sysiem was in 
force. In Fasli 1284 money rents were intro¬ 
duced and the rates of such rents were per¬ 
manently fixed in Falsi 1292. At that time 
all the lands were dry. Wet cultivation be¬ 
gan in Fasli 1314, and the pattas now in 
dispute were then tendered, as the tenants 
refused to pay more than the rates fixed in 
1292 which they had previously been paying 
for the lands as diy. Nothing had been done 
by the Plaintiff to provide facilities for irri¬ 
gation. In the muchilikas executed by the 
tenants for Faslis prior to 1314 there are 
clauses to the effect that the Plaintiff may 
make, an extra charge if wet or g^trden crops 
are raised on dry lands. The amount of such 
extra charge is not however stated. If the 
Plaintiff is entitled to demand Asara rates, 
the rates mentioned in the pattas tendered 
are correct. The Courts below have taken 
the view that the Plaintiff has tendered 
Asara pattas as a rneams of enhancing th'’ 
rent and that as he has not done anything 
to justify an enhancement of the rent, and 
has not obtained the sanction of the Collect¬ 
or for the enhancement, he is only entitled 
to the rents li.ved in Fasli 1292. 

“ For the Plaintiff it is contended that in¬ 
asmuch as there is no contract as to the 
rates of rent payable on lands cultivated 
with wet crops, he i,s entitled under clause 
.3 of section 11 of Act VIII of 1865 to claim 
Varam rates, it being admitted that no 
money assessment has been fixed under 
clause 2 of that section. * 

“ That there is no contract as to the rates 
of rent payable for wet cultivation is clear 
from the admitted muchilikas, the nmterial 
clauses of which have already been referred 
to. The only rates fixed were for dry culti¬ 
vation The rates to be charged for wet culti- 
.vation were left undetermined. This being 
so, the contention for the Plaintiff seems to 
^blP well-founded.” 

They accordingly get aside the ordori of 
the District Judge, and folding that “ th*e 
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pattas tendered by the Plaintiff were pro- 
|KT patfaa and that the Defendants must 
accept them,” they decreed thfe second 
appeals with costs in all the courts. 

On an application for review of judg¬ 
ment, the learned Judges appear, however, 
to have thought that “the contract 
between the parties is contained in the ad¬ 
mitted‘muchilikas and must be gathered 
from the construction of those muchilikas.” 
They therefore rejected the application for 
review. 

The raiyat Defendants have appealed to 
His Majesty in Council, and two ^wints 
have been urged on their behalf again.st 
Hit* validity of the judgment of the High 
Court. 

It is contended in the first place that 
no ajipeal lay to the High Court under 
sec. 69 of the Act which provides for one 
iip|ieal only from the order of the Collect¬ 
or to the Zillab ,7udge. This contention, 
however, ignores the ^u’ovisions of sec. 372 
ot Act VTTI of 18.59, which, at the time the 
Madras Rent Recovery Act of 1865 was 
t'uacted, was the law regulating the pro¬ 
cedure of the. (!ivil Courts in India outside 
the Presidency towns. Under that sec¬ 
tion a sfx'cial np^x'al lay to the Sadar 
Count from all decisions pa.ssed in regular 
apjx'al by the Courts subordinate to the 
Radar Court. It is not disputed that the 
Zillah Judge’s Court* was subordinate to 
the Sadar Court, nor that the appeal to 
the Zillah Judge from the Collector's Court 
was a '‘.regular appeal ”—an appeal on 
law and facts. Later legislation substitut¬ 
ed the High Court for the Sadar Court, 
and the District Judge for the Zillah 
Jydgi*, but the subordination of the one to 
the other woifi maint'ained. The provisions 
of Act XTV of 1882, the law in force at 
the time when th^se suits were instituted, 
are clear on the point that an appeal lies 
from the order of the District Judge to the 
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High Court, unless that right is taken away 
by express legislation or by some express 
provision of law. 

The point that a second appeal lies to the 
High Court in cases arising under Act 
VIII of 1865, has been expressly decided 
in Veeraswamy v. Manager, Pittapur 
Estate (2), and the practice appears to have 
been ever since the passing of the Act for 
such appeals to be preferred to the High 
Court. Their Lordships would not be dis- 
jx>sod to interfere with such a long-stand¬ 
ing practice, even if <hov thought there 
was an implied rule against second appeals 
lying from the decisions of the District 
Judge with respect to adjudications under 
the Act by the Collector. Their Lordships 
must, therfefore, overrule the first obj(x;- 
tion. 

In the second place, it is contended for 
the Appellants that the High Court was 
not com|xdeni under sec. 584 of the Civil 
Procedure Code (Act XIV of 188'2) to set 
aside a finding of fact which had been 
concurrently arrived at In the two inferior 
Courts. 

Sections 084 and 080 of the Civil Pro¬ 
cedure Code are in these teriiis :— 

“ 584. Unless when otherwise provided by 
this Code or by any other Jaw, from all de¬ 
crees passed in appeal by any Cdtirt subordi¬ 
nate to a High Coiiit, an appeal shall lie 
to the High Court on any of ihe following 
grounds, namely;-- 

“ (o) The deci.sion being contrary to some 
specified law or usage* having the force of law ; 

“ (h) The decision having failed to deter¬ 
mine some material issue of law or usage 
having the force of law ; 

“ (e) A substantial error or defect in the 
procedure as prescribed by this Code or any 
other law, which may possibly have produced 
error or defect jn the deoision of •the ease 
upon the merits. • 

“ 58B. No second appeal shall Ih* except 
on the grounds mentioned in sec. .584.” 

This distinctly'prohibits second appeals 

(2) I. L. R, 26 Mad.-filS (1602^ 


on questions of fact and confines the com- 
,latency of the High Court to deal with 
questions of law and procedure. 

In the present case the sole question for 
determination was whether the arrange¬ 
ment entered into in 1288, and confirmed 
in 1^92, was permanent. The Plaintiff’s 
allegation was that he was entitled under 
the eircmnslances to revaut to the system 
, that existed prior to 1283. The Col lector 
and the first Appellate. Court who alone 
were eompotent to deal with the facts, 
eainf to the conclusion that the arrange¬ 
ment was permanent. The muchilikas 
were only a part of the evidence on which 
they acted. It seems to their Lordships 
that the learned Judges, acting in inadver¬ 
tence (J .see. 584 of the Code, assumed a. 
jurisMiction which they did rmt possess. 
Till* rule relative to second apin'als which 
was laid down by this Board in Mussumat 
Durga ('kcndlhraiu v. Jau'ahir Singh 
Clhiudhri (3). is clearly applicable to the 
present cases. 

On ihc whole their Lordships are of 
ojiiuion that the judgments and decrees 
of the High Court cannot stand. Sir 
Erie Richards has, however, submitted that 
the simple dismissal of the suits would 
serioii.^ly prejudice the rights of the xamin- 
d.'ir with regard to the matters referred to 
ill paragraph 3 of the idaint which were 
not dealt with by the Collector. 

Their I.iordshijis are of opinion that the 
best <c)urs<* under the circumstances would 
*be to set asidi* the judgment and decrees 
of I lie High Court with a declaration that 
,11ic Plaint iff is not entitled to enforce the 
acceptance by the tenants of the pattas 
tendered by him. and that the casi's should 
be sent back to be remitted to the Collec¬ 
tor's Court for the drawing np of'proper 
(leerees and dealing with any other ques¬ 
tions that may lx* outstanding in these 

(8) L. R. 17 I. A. <22 (IB»0). 
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actions between the parties. And their 
Tjordships will humbly advi.se his Majesty,, 
accordingly. 

The Plaintiff-Respondent will pay the 
costs of this appeal and of the proceedings 
in the Courts of India. 

Solicitor : Mr. Edward Dalgado, f6jr the 
Appellants. 

Solicitor; Mr. Douglas Grant for the 
Respondent. 

B. D. .Appeal allowed with costs. 

[CIVIL APPELLATE JURISDICTION.] 

Appeals from Original Decrees 
Nos. 120 and 183 of 1911 

AND 

Nos. AND 121 OF 1910. 

Chitty, d. Biswanath Gorain 

Tecnon, J. it ors.. Plaintiff*. 

1913, Appellant.*!. 

Heard, 19, 20, t’. 

23 to 2.1. Juno. Sl’RENDro Muhon 
J udgment. GhosE & ors., Defen- 

8. July. dants. Respondents. 

Impartible estate — Khorposh grant—Sub-soil right 
—Chota Nagpur Encumbered Estates Act (B. C, 
VI 0 ] 1876), sec. S—Plahitiff claiming alternative 
reliefs obtaining a decree—Right of appeal—Civd 
Procedure Code, secs. 96‘, 97, Or. XLI, r. SS—Lease 
—Failure of consideration—Refund of considera¬ 
tion money—Limitation Act (IX of 1908), Srh, /, 
Arts 62, 97,114, Ilf’ and 116. 

The ititerrsl of a khorposhdar heritable 
in the male line wu-^ a limited interest 
liable to be defeated al any time by the 
failure of heirs and thereupon resumablc 
by the proprietor for the time being, and 
would rfot be an interest mffieierd to carry 
with it the .<;ub-snil rights. 

A Plaintiff who claims for alternative 
reliefs in his plaint can prefer an appeal 
although he obtained a decree. Or. XLI, 
r. 3H* confers on the A ppellnlc Court the 
pass .inch decree as ought to hare 
been passed. 

A deed of release e.recuted toy a proprie- 
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tor at a time when his estate was managed 
under the Chota Nagpur Encumbered 
Estates Act, VI (B. G.) of 1876, cannot be 
operative, as the proprietor was wholly in¬ 
competent to make any such disposition of 
h is properly. It was not a case of a merely 
coidable agreement. 

An admission to that effect in a chhar 
.sanad {which did not operate as an aliena¬ 
tion) granted by the disqualified pro¬ 
prietor did not hind the estate even as an 
admission. 

When there, is total failure of considera¬ 
tion with regard to a lease, a claim to a 
If fund of the consideration money is 
governed by Art. 63 of the First Schedule 
of the Limitation Act. 

Monet/ paid under compulsion of legal 
jiiocrcdings cannot be recovered. 

MvruuoT r. TIampto.n (D. followed. 

'I'lns was an appeal preferred on Ihe 1 Ith 
• .\pril 1011, against the decree of Babii 
.\dwaila Piosad l)e. Subordinate .ludge of 
Zilla Manhlmin, dated the Ivith of l)(\-enj- 
Ixr 1010. 

I'lie Jacts of tlu* ca.se were shortly 
these : -■ 

Th(' Plaintiffs and Defendants Nos. .36 
and 37 were nu'inbr-rs of a joint family, and 
while joii^t llie.v took two dar-mohuraii 
leases, dated 1 Jtli Jamiarv fOOl ami 19th 
-May 1001, from Df’^’endants Nos. *2 and I, 
res]x*cti\ely, in the* name, of Nandalal 
(Jorain, of the under-giound rights of one- 
lia.lf of the lands in Man/.a Barora. The 
l)('rcndants No.s. 1 and 2 were the mokn- 
rnridars of the under-ground rights under 
one Nagar Singh and hi.s co-.sliarer.s by 
\irtne of mokurari pattas, dated 23rd 
■March 180.'). Nagar Singh and others, the 
lessors, were the* kjiorposhdars of the village 
heritable in the male lim* and liable to re¬ 
sumption to the parent estate on the 
extinction of male heirs. Rajkumar Giri- 
(I) 7 T. R. 209 0797) 
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dhari Singh Thakiir ropresonled the eldest 
hraAch of the family, and he was the owner 
of the parent estate. His estate was, ho^▼- 
cver, under the manageiiK'nt of the En¬ 
cumbered Estates Act autliorities from 1870 
to August 1901. 

Defendant No. 1 Surendra Mohon 
(ihosh obtained a deed of release oliiefly 
with r('s|)ect to the under-gioutid rights of 
the ruauza executed by llajkuinar Thakur 
Giridhari Singh on the 29tli December 
1895 and a similar deed was also obtained 
on the 30th December 1895 by Nagar Singh 
and others, the lessors of I )efeiidants Nos. 1 
and 2. By these d<*eds Thakur Giridhari 
Singh admitted that N’agar Singh and 
others had ancestral hikhvra] iiiahotruii 
right in 8 annas share of th(' village and 
were entitled to the sub-soil. 

.After the release of the estate by the 
Kncuml)ered Estates Act authorities, Giri¬ 
dhari Singh executed a mohuran j>atta in 
favour of Ban Bahadur Singh on 15th 
April 1902 together with all undc'r-ground 
rights. Defendant No. 37 Gopinath Gorai 
then took a lease of the sub-.soil rights of 
925 bighas of land in Mauza Barora from 
Ban Bahadur Singh on the 28th January 
190?^ and claimed to bo in posftession of 
the lease-hold prop?rtics by virtue of this 
deed. 

Plaintiffs in&tituted this suit on the 
13th August 1909 making all the ix'rsons 
interested in any way in the, rnauza 
(Barora) partie.s and claimed for tin* follow¬ 
ing reliefs ;— 

(1) That they might be givmi khas pos¬ 

session of the lands covc'ved by their dar- 
inohirari patta, dated Mil) January 1901 
and 19th May 1961; jointly with Defen¬ 
dants Nos. 35 and 3G. ’ 

(2) Plaintiffs also.clainied an alternative 
relief and stated that if tlu' Court found 
that Defendants Nos. 1 iind 2 had not the 
title which they purported to give to the 


•Plaintiffs by the aforesaid leases, then they 
might be given a decree for the sums 
which had been realised from them by De¬ 
fendants Nos. 1 and 2 in the shape of rent 
and sdami and that a declaration might be 
made in favour of the Plaintiffs that they 
were not liable to pay any rent to Defend¬ 
ants Nos. I and 2 under the terms of the 
^jforesaid leases. 

(3) The Plaintiffs also prayed for an in¬ 
junction on the Defendants No.s. 1 and 2 
restraining them from executing Tent- 
decrees obtained by tbeni and from bring¬ 
ing further suits pending the di.sfx)8al of 
the suit against Pbiintiffs and Defendant 
No. 35. 

'I'liv Defendants Nos. 1. and 2 con- 
Icndisl that the suit.s were not maintain¬ 
able being in the natun; of interpleadet 
suits. That the Plaintiffs and Defendants 
Nos. 35 and .33 wa-re in posse.ssion of the 
coal lands muk'r leases granted by them 
That the |)()ints now raised by the Plain¬ 
tiffs were ah'eady detcr'uined in the pre- 
\ii)Us rent suits and henee the (piostiou.s 
wer(‘ rcK judicaht. That the rights as 
bet we 'll the J )efi'7idants inter fie could not 
be detenuined ia this suit. That Giridhari 
was estopped from denying the rights of 
D<*fendan(s Nos. 1 and 2 by reason of the 
deeds of release gjanlcd by him. That 
under the leases gianteil by Defendants 
Nos. 1 and 2 in favour of Plaintiffs and 
IVfondaiit No. 35, there ^\^ls no contract 
to demarcate the lands by metes and 
bounds, and hence the suit could not suc¬ 
ceed on any of the grounds mentioned in 
the plaint. The Defendant No. 5 Giridhari 
Singh stated that the lessors of Defendants 
Nos. 1 and 2 had no suh-soil rights^and 
that during the i>eriod his ('state wa.s under 
the protection of Encumbered Estates Act, 
he was not ramij^ietent to grant any chhar 
sanad, etc., and that Plaintiffs' claim was 
liable to be dismissed. The heirs of De- 
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fendant No. I}7. Gopinath Gorain, also 
supjx)rted the defence of Giridhari Singh. 

The Subordinate Judge gave the Plain- 
tilfs a decree for khas pos.se.ssion after 
partition with the various le-ssecs o*" Mauza 
Barora as also with Defendants Not. 36 
and 37 which was not claimed by them in 
the plaint. H(! held that the Defendant 
No. 5 was e.sto]>i>ed from denying the rights 
of J)efendants Nos. 1 and ‘2. He held, 
however, that the lessor of Defendants 
No.s.‘ 1 and 2 had not the under-ground 
rights of Mauza Barora, being kborjxish- 
dars, their interest being heritable in the 
male line and liable to resumption on the 
extinction of the male line. 

The Plaintiffs apiioaled on the ground 
that the decision of the Subordinate Judge 
was wrong on a jHiint of law and they 
claimed their alternative relief in this 
apixsal. 

The Defendants Nos. 30 and 37 filed 
cross-objections on the ground that the 
Plaintiffs could not obtain khas txissession 
and th(‘ir prayer for khas [xissession either 
sepai'ately or jointly with Defendants Nos. 
30 and 37 ought to have been rejected. 

In Nos. 120 and 183 

Mr. li. dhiicl-rnbnrtlij and llabus Gopal 
C.Uandra Sarkar, Sanif (linndra Dnlt and 
Itifthindrn Nnlh Sarkar for the Appellant. 

Dr. iia.sh Bvhari Glum'., liabus Umakali 
Mooherjee, Dwarkanath Chakrabartty, 
Mohendra Nath Boy, Bipin Behari Ghoa^i, 
Biraj Mohon Mojuttidar, Bankim Chandra 
Mookerjee, Banuuii Mohan Chattcrjcc, 
Lalit Motion Gko-di, Surc-'ih Chandra Dlis, 
Karunamoy Ghosh, Birish Chandra Dey 
and Sarat ('handra Itosc for the Res[>on- 
dents. 

In No. 51 

Nath Ghoshal for the 

4 ^ Dvcariianalh Chuckrahartly, Bipin 

hone, Bankim Chandra Mooker¬ 


jee, Bamani Motion Chatterjee and Hamesh 
Chandra Sen for the Respondent. 

• In No. 121 

Bahu Surendra Nath Gkosat for the 
Apjx'llant. 

Babn.s Hantani Motion Chatterjee and 
Bamenti. Chandra Sen for the Re8ix)ndent. 

Baba Mohendra Nath Roy for Defend¬ 
ant No. 1.- I want to supix)rt the decree 
on the following grounds;— 

( 1) The Appellants have got a decree for 
khas possession and partition which they 
claimed in their plaint. Therefore, they 
have no right of appeal. 

[Chitty, J,—He wants to challenge the 
decree on the ground that the Judge has 
made a mistake of law in awarding him 
|X)ssession and that he now wants to fall 
ba<-k on his alternative relief.] 

Refers to an (>ndorsement on the plaint 
by I’laintilfs’ pleader, W'here it is stated 
that “ Plaintiffs claim title under Defend¬ 
ants Nos. 1 and 2 and (In' not deny their 
title; but the Plaintiffs do not admit the 
area to which the said Defendants are 
entitled.” .\ft('r this <‘an the.y fall back 
u|X)n their alternative prayer in the plaint? 

[('iiii i'v, J.—Can that bind the Plain¬ 
tiffs? U is an admission by the ]>leader 
on a point of law.] 

All that they claim is that if the Court 
finds that their lessors have title, they 
should gel pos.ses.sion and if not, then they 
claim rc'fiind. Having got what they 
obtainc'd they cannot appeal. 

[Chtttv, .1. Defendants Nos. 30 and 
37 have filed ero.ss-objcction; we can decide 
the question <*n their cross-objection even 
if thrfe, be no appeal by the Plaintiffs.] 

If the a|)|K‘al fails, I submit they are not 
entitled to rai.se a cross-objection as against 
a Res)X)ndont. i 
. [Cjhtty, j.—I t is open to them tojsay 
that Plaintiffs have no title; they can raise 
a cross-objection. Moreover, the judgment 
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is wrong on a point of law, and the Plain¬ 
tiffs now claim the alternative relief.] 
They cannot claim a new thing on ap¬ 
peal ; their claim in the first Court was 
not an alternative but a contingent one. 

[Chitty, J.—Sec. 96, C. P. C., gives a 
right of appeal against all decrees.] 

My submission is that a party aggrieved 
by the judgment of the lower Court can 
alone appeal. 

[Chitty, J.—No. Sec. 97 refens to 
aggrieved party, but sec. 96 does not.] 

Ott. the mcTits he submitted that thi' 
findings of the Subordinate .ludge .against 
I'laintiffs’ case were that the estate within 
which the disputed lands were .situated 
formed part of an impartible estat(i and 
was the khorpo.sh }>roperty of one Nagar 
Singh and others, lieritable in the male line, 
with a right of reversion of the proprietor 
of the impartible estate. He then holds 
that there are certain circumstances by 
rea.son of which the proprietor of the im¬ 
partible estate is estopficd from denying the 
right of the khorj)oshdars to grant.a mining 
lease. Although, at the time the Defend¬ 
ant No. 6 executed the deed of release his 
estate was under the protection of the En¬ 
cumbered Estates Act and he was a dis- 
qualified proprietor under sec. 3, els. (a) 
and (c) of the Encumbered Estates .Act, 
still if he goes on without repudiating the 
transaction after the disability has ceased, 
he would be estopped from saying anything 
to the contrary afterwards. 

[Chitty, J.—Notice is issued that the 
estate is under the management of Encum¬ 
bered Estates Act and |X’ople who deal with 
proprietors of such estates deal at their 
risk.] • ^ * 

Befers to deeds of release executed* by 
the proprietor and says it does noi come 
under sec. 3 of the Encumbered Estates 
Act. Befers to certain letters alleged to 
have been written by Defendant No. 5 to 


Def^dant No. 1 stating that he had never 
obstructed the Gorains, the lessees of De¬ 
fendant No. 1, from taking possession of 
the sub-soil of the mauza. He also allud¬ 
ed to Ihe deed of release in one of these 
letters, ^hese letters wore written after 
the release of the estate from the Encum¬ 
bered Estates Act authorities. Befers to 
certain other documents which were attest¬ 
ed by Defendant No. 5 and which purport¬ 
ed to grant sub-soil rights, some of W'hich 
were after the rclea.so of the estate from 
tin; Eneumbered Estates Act authorities, 
hlven a.ssiiming that the deed of release 
a'lioimted to au alienation and came with¬ 
in the, ])vovision of see. 3 of the Encumber¬ 
ed Estates Act, still by reason of his sub¬ 
sequent ct)nduct it is clear that he ratified 
what ho did before. 

[CiiiTTv, ,J.—Vou cannot ratify a void 
contract. ] 

It would he ]M'rfectlv comjxitent to him 
to alfirm a contract aft.ir the disability h,a8 
erased. Ih fcrs ti> (ircgsoii v. Udoyaditya 
l>(‘b cJi, and Hoy v. TIuikur Iknii Jiu'an 
SiiKjh (.3). Refers to sec. 115 of the 
Evidetua' Act and relies uixm the deed of 
reh'asi', letters and attestation of docu¬ 
ments by Defendant No. 5 as his acts and 
declarations by which ho is estopped from 
denying the rights of Defendants Nos. 1 
and 2. 

[Chitty, J.—How did the Plaintiff tict 
under those letters and deeds?] 

On the strength of the chhnr they took 
the lease. 

[('iiiTTY, .1.—But the chhar w’as executed 
when the Defendant No. 5 was a dis- 
<pialified proprietor under the Encumbered 
Estates Act.] 

[Teitnon, j.—W hat was done on the 
strength of these letters after 1902?] 

12) I. L. M 7 Cal. 223 at p 227 (P. C.) (1882). 

(3) I. L. R. 93 Cal. 393 (1906). 
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Tho^- conHruu'd to realiee ront from the 

*' i 

lessees. 

[('Hiri'v, a man’s inoapaeity is 

well known, can yon stop him by reason of 

(l('claratio7i made with the knowledge 
that he was incoinindent to bi^d himself 
by (he same?j 

There is nnthin<> in the Encumbered 
Estates Act which prevents a proi>rietor 
wliose e.slati' is encumbered from making 
a di'claiation under circumstances which 
miglil ( slop him afterwards. The Sidior- 
dmale .lodge is also wrong in holding that 
the khorjToshdais had no sub-soil rights. 
IJere the ])roprietor has only a remote 
chanc(‘ of reversion. 

Refers to /’r/nce Mahomed BulJuar 
Shah V. lUnii Id}(>]anuini (4), Jyuti Pro.tnd 
V. hachifiorr (’oal Co. (,')), Durya l^ra-wd v. 
Praja Nath ((]}, Laws of England, Fdals- 
bnrv, Vol. XX. pp. .5()8-.5O0, Letns v. 
P<raul)iintite (7). It is virtually a case ol 
pailition made in favour of a junior branch 
of till' family to be resinned to the panmt 
estate umh-r certain <'ontingencies. If 
they have not the sub-soil rights, who aie 
the persons to grant tlumi? 

[CfiiiTt, J.—The grantor and grantee 
might join to give such a lea.se.] 

The findings of (he Subordinate .Judge 
that the ('state was impartible and that 
Defendant No. .') and his co-sharers ha<l 
not till' ancestral rent-free mahatran right 
a.s alleged by them is wrong. Heferrcd to 
the evidence on ihe |X)int and contended 
that if the estate was not impartible, Dt*- 
fendant No. could grant the mineral 
rights. On Ihe uuestion of the refund of 
the .vtlami and rent if there was an entire 
failure' of consideration, i.r., if the lessei s 
did not obtain posses,sion, there was a 

M) b. J. VO 

•(6) I, L. R. 38 Cal, 845 (19111. 

(6) I. L. K. 39 Cal. 696 (p. G.)|(]912). 

(7) 36 Rev. Rep. 613 : s. c. 2 Barn and Adof 

' 437 (18311. 


warranty and there was a broach, T may be 
liable to damages; under-gronnd lease 
im|)lies also grant of surface rights. T am 
surely entitled to the surfoicc and also to 
work oi^>t'ned mines though not to ojxm a 
n.'w mine. According to the* finding the 
le.ssce8 were in pos.session from Aghran 
1314. 

f 

If there were ab.solutely no considera¬ 
tion from tho beginning, the claim for re¬ 
fund of the sedami is barred by limitation. 
Refers to llanuman v. Unnuoian (8). 

[(’iilTT^, .T. -Your rent-decrees. won' 
passed on the ground that they w'ere in 
posses.sion and you cannot say tliat at that 
time there wa.s failure of consideration.] 

If J had no title, that is failure of <‘on- 
sideration. Refers to Uaunman v. Hanu- 
Diaii (9), Arde-vir v. Vajr Siay (10), Ram- 
l.lunar v. Ham (lour (11). If the case is 
on (he covenant for quiet ('njoyment, Art. 

I 111 might apply. Reh'rs to The Zamin 
il tr oj 1 izuinayram v. Hehara Snrtja- 
narajiana (lil). As to moru'ys realised 
under de.ciees they I'annot get a refund un¬ 
less the decrees are su|H'rsodi‘d. 

Marriotv. Hampton fl), Shama l^ursliad 
V. Ilurro Pur.shad (13), Jurigobundhoo v. 
Munitaz ITossdn (14), Joijr.sh Chunder v. 
Kali Churn (15), Dumrla v. Mahendra (IG). 

[(’iirrn, .J.—This is a suit to iwover 
the moni'y on the gnuind that tho decree 
was })assed without juii.Bliction.] 

[TRfiNON, .J.—Cannot a suit be brought 
for refund as well as for setting aside the 
decree ?] 

(1) 7 T R. 209 1797). 

(8) I. L. R. 19 Cal. 123 iP. C.) (1891). 
r (9) r. L. B. 16 Cal. 61 (1887). 

(10) J. L,.R. 26 Bom 693 at p, 697-8 (1901). 

. (11) I. L. R. 87 Cal, 67 at p. 70 (1909). 

(12) I. L. R. 26 Mad. 687 at p. 696 (1901). 

(13) 10 M. I. A.«03 at p. 210 (1866). 

a*) W. R. (Cap. No.) 206 (1864). 

(16) I. L. R. 3 Cal, 30 (1877). 

(16) 16 0. L. J. 487 at p. 489 (1912). 
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A decree can be set aside under sec. 44 
of the Evidence Act. 

9 

Babu Go^ap Chandra ShoJitri for the 
Appellant.—I pray for rescission of contract 
and submit that Art. 114 of the Limitation 
Act would a]>ply. The contract was enter¬ 
ed into by mistake and time l)egins to run 
when the right to rescind the contract be¬ 
came known to I’laintilf. \Vc say that 
we came to know of it some time in 1908. 
As to moneys realised under rcnt-decre(’s, 
submits that the decision in the [m’sent 
case will virtually sipwrscdc' the decrees. 

Dr. Hash Bchari Ghosh on behalf of 
Defc'ndants Nos. dti and 117 supiHirted the 
I’laintiffs' appt'al and contended that th ■ 
suits so far as the claim for possession 
was concerned ought to be dismis.sed. 

The .IrncMK.NT ok thk Coi kt was as 
follows :— 

Nos. 1‘20 and 188. 

The two suits out of which these two 
apj>eals arise ( suits Nos. 881 and 88'2 of 
1909) relate' to O.'iO bighas of coal lands in 
i\fauza Barora apjiertaining to Bargana 
Nawagarh, Ki.sniat No. i2, the zainindaii 
.N'awagarh, .Kisinat No. 8, belonging to 
(liridhari Singh '^I’b.dviir, Di'fendant No. o, 
he having succi'cded to that estate As the 
eldest son of Joy Nandan Singh Thakur. 
It api«'ars that many years ago, Pargana 
Nawagarh was di\^ded into four kismats, 
each of which fornx'd a separate estate, 
and each of which appears to have descend¬ 
ed, according to the rule of jn’imogeniturc, 
on the eldest sons. The accompanying 
genealogical table will show the relation¬ 
ships in the family of the /.amindars. The 
family is governed, by the Mitakshara 
School of Hindu Law. Bight annas of 
Mauza Barora was vested in (’hhatradbari 
Singh, Nagar Singh,» Dukhit Singh and 
Amrita Kumari as khorposhdars. What 
their precise interests in the land were, we 


will discus.s later. By a maurasi mokurari 
patt^f, dat('d •28rd March 1895, these four 
persons settled the sub-,soil rights in 500 
bighas of land c()mf)rised in the 8 annas 
share of Mauza Barora with Surendra 
INTohan Ghosc, Defendant No. 1 ; and, by a 
similar (i^ilfa of even date, they settled 
another 150 bighas coni])rised in the same 
8 annas slirar,' <jf the niau/.a with Defend¬ 
ant »N'o. 2, tlogniaya Di-bi, wife, of Nil- 
madhiib Jkijpai. By a leas(!, dated 19th 
May 1901, (he Ik'h'ndant No. 1 made adar- 
mokuran .settleioeiit of the sub-soil rights 
in the 500 bighas with Defendant No. 86, 
Jhnanath Lorain; and, bv a .similar lease 
dated 14th .laritiary 1901, (he Defendant 
No. 2 inad(' a dar-uiokurari sc'tth'ment of 
the sub-sod rights in the 150 bighas with 
the same [K'rson. In the uinurasi-nioku- 
rari pattas. th-e pro|H‘rty is de.scribed as 
“ our long |)ossessed 8 annas share in 
iManza Barora." The srhiniis paid by 
Defendants Nos. I and 2 were Rs. 1,250, 
and Rs. 812-8 respectively, th<* rents for 
(he 500 and 150 bighas being Rs. 562-8 
and Rs. 110-10. By his dar-nioktirari 
patta, (he Dc'fendant No. 1 (tv)k from 
Dinanath (lorain a sriami ol Rs. 6,500, re¬ 
serving an annua] rent of Rs. 8,000, while 
the Defendant No. 2 by her dar-nioKurari 
patta, look a sclouu of Rs. 1.800 and re¬ 
served an annual rent of Rs. 900. The 
sclitnis undei the dar-uiokurari |>tittas 
were dul\ paid ; but it does not appear that 
the less‘e ever n'ceived actual ]K).sscssion 
of an\ of the lands demised. Plaintiffs 
claim to be entitled to the beneffts of these 
dar-mokurari pattas as members of the 
Gorain family, Dinanath having taken 
the leases and paid the sdami as 
banamdar of the' joint family. This is not 
now disputed and (he Gorain family is hero 
represented by the * Plaintiffs on the one 
, side and Uefei\dant No. 36 and the sons 
of Defendant No. 37 on the other. On 
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29th December 1896 Giridhari Singh, De¬ 
fendant No. 5, purported to execute in 
favour of Defendant No. 1 a chhar samd 
admitting all the t('rms of the )>atta which 
had been granted in favour of Defendant 
No. 1 in resfxxjt of the 500 bighas of land. 
For this lie received Ns. 500. On the fol¬ 
lowing day, .‘30(h December 1895, he exe¬ 
cuted a deed of releaw' in favour of Nagar 
Singh, Chhatradhavi Singh, Duhbit 
Singh and Amrita Kuniari, whereby he 
purported to release to them the absolute 
right in 8 annas of INfauza Barora staling 
that it was their “ancestral lakheraj 
mahatran property.” On the 15th A])ril 
1903, Defendant No. 5 executed a mniirasi 
mokiirari patta in favour of his eldest son 
Ran Bahadur Singh, Defendant No. 0, of 
the surface and sub-soil rights of the whole 
Mauza Barora; and the Defendant No. 0 
thereujKjn, by several leases, let out (he 
under-ground rights to different persons; 
among others, he made a lease, in favour 
of Defendant No. .‘35, of 919 bighas. 
That lease is dated 28th January 1908 
and was given in the name of Gopi 
Nath Gorain, the oldest son of Nanda 
Lai. A'nong other fx;rsons claiming 
to be lessees of this [)rop(.'rty was one 
Jagannath ISIarwari, Defendant No. 34, 
who brought two suits which arc the su‘> 
jects of Ap|K:>als Nos. 51 and 121 of 1910 
with which we shall presently dea'. It 
should be. slated that, though tha total 
area leased out to the Gorains v as said to be 
650 bighas, the entire area of Barora, as 
measured, is only 1,113 bighas so that in 
any case, the Plaintiffs vvould not be entitl¬ 
ed to the sub-soil riglits in more than 556^ 
bighas. As Defendant No. 5 and also 
Defendant No. 35 had, according to the 
Plaintiffs, infringed their rights, the Plain¬ 


ly auza Barora and that possession might be 
given to them by demarcation by metes and 
hounds jointly with the DefendantTNo. 35. 
They asked, in the alternative, that, if it 
v^ ere found that the Defendants Nos. 1 and 
•J had no title to the sub-soil beneath any 
|H)rtion of the G50 bighas, a decree might 
be [)assed for reduction of the rent in pro¬ 
portion to the area to which they might be 
found to have no title and for a refund 
of a pro]x>rtionate amount of the selami. 
They claimed khas [wssession of such of 
the lands as might, fall to their share and 
asked for mesne i>rofits. As a furt.her 
alternative, they asked that if it were found 
(bat Defendants Nos. 1 and 2 had no title 
whatever to tlu' sul)-soil in the 650 bighas, 
a ile<-ree might he [)assed against Defend¬ 
ants \os. 1 and 2 for a return of the selami 
wliich they (T’laintiffs) had paid and any 
rent which had been recovered against 
IIk'di, such amounts to ho refunded with 
inh’rcst. 

t)n the suits coming on for hearing, the 
li'ariied Subordinate Judge found that the 
lessors of Defendants Nos. 1 and 2 were 
Khor))oshdars of the pro|)erty, that they 
held under a Miainlenance grant made to 
their ancestor Kumar Bishun Singh, such 
grant lacing heritable in the male line and 
determinable only with the failure of male 
is'.iue. He decided, ho%vever, that the 
Defendant No. 5 was estopped from deny¬ 
ing the right of Defendants Nos. 1 and 2 
and the Plaintiffs as conferred by the 
l(>ases in (luestion. He accordingly decid¬ 
ed that the Plaintiffs were entitled to a 
decree for partition of the sub-soil of Mauza 
Barora and se|>arate possession of the ooal 
lands falling to their shares. The decrees, 
in the form in which they have been passed, 
canhot be 8up|)orted and moreover are not 


tiffs^ftrought these two suits to have it 
declared that %ey were entitled to a 10^ 
Anna^ 5 gandas share in the 650 bighas of 


acceptable to any fit the parties except 
Defendants Nos. 1 and 2. The Plaintiffs 
have api)ealed and their appeal is support* 



VoL. xtjt.] CALCUTtA WEiiiiLY 16d 

BiSWANATH Q-ORAIN V. SURBNDRO MOHON GhOSB. 


ed by the other members of the Gorain 
family who are repre.sented by Defendant 
No. *36 and the sons of Defendant No. 37. 
The Respondents, who oppose the appeal, 
are Defendants Nos. 1 and 2 who are 
anxious to have the decrees of the Subor¬ 
dinate Judge in these two cases main¬ 
tained. There is a third party in this case 
who may be described as the Mahato De¬ 
fendants. They are in possession by 
virtue of certain leases and if no relief is 
given to the Plaintiffs by way of posses¬ 
sion, they do not desire to contest the 
matter. If, however, the Plaintiffs are 
given anything by way of ]X)ssession, the 
Mahato Defendants object, and desire to 
press the cross-objections which they have 
filed. 

In this Court the Plaintiffs have main¬ 
tained that the d<'crees of the Subordinate 
Judge are based on a wrong assumption of 
law and, to some extent, of fact. They, 
therefore, now desire to give up their claim 
for possession of the coal lands in Mauza 
Barora and to fall back upon their alter¬ 
native claim for a return of the selami and 
the rents which they have paid to Defend¬ 
ants Nos% 1 and 2. 

The first question to bo considered is 
what were the precise rights .of Nagar 
Singh, Chhatradhari Singh, Dukhit Singh 
and Amrita Kumari in the lands which 
they purj[X)rted to lease out to Defendants 
Nos. 1 and 2? The evidence on this point 
is somewhat meagre : but we think that it 
is sufficiently clear that the several kismaf s 
of Nawagarh descended, by the rule of 
primogeniture, on the eldest sons, main¬ 
tenance grants being made to the younger 
branches of the family. Each, kismat 
was, to all intents and purposes, regarded 
as an impartible estate. Kismat ‘No. Ill 
for instance has descended to the eldest 
eii^nB since the time of Bishun Singh on no 
leas than four occasions and Giiidlrari 


Singh, Defendant No. 5, now holds it on 
^hose terms. With regard to the character 
of the khor|)osh grants, we think that the 
learned Subordinate Judge has correctly 
found that these grants were made for the 
maintenance of the junior branches and 
werc^ierifablc in the male line and ended 
only with the failure of male heirs. 
Though Nagar Singh, in his evidence, has 
Reclined to admit it, there can be no doubt 
that that is the nature of the grant. We 
have an instance of a resumption on the 
death of Bhowani Singh—the great uncle 
of Giridhari without heirs. There is one 
instance of a sanad granted to Nagar 
Singh by Giridhari Singh on 19th March 
1868. That merely states that the grantor 
executes the khoi'ixjsh .sanad to the grantee, 
his .s1)ns and grandsons, Afoghali rent, of 
Re. 1 having b(‘en |>aid in re.s|)ect of a 4- 
anna shaiv' in ■Maiiza Barora thus-granted. 
The most ini|X)rtant document in this con¬ 
nection is Ex. D9, a decree in suit No. 62 
of 1852 dated 21th July 1852. From tha.t 
th(' history of these khorjwsh grants clearly 
apj»oars. There are other documents (Exs. 
D to 1)3 and 1)5 to D7) also indicating the 
nature of Ihese grants. These pnqx)rt to 
be sales, but arc rather leases of khorposh 
lands, two by Nagar Singh and five by 
Bhimlal Singh to the Mahatos, and were 
executed on various dates from 4th Decem- 
l)er 1867 to 2nd April 1876. They were 
clearly granted for puriwses of cultivation, 
and in several of them that is ex))ressly 
kaled. We must hold on the evidence 
before us that those khorposh grants were 
jio the grantee and his descendants in the 
male line, terminable with the failure of 
such descendants. That the khorposhdars 
did not »x)S8ess the sub-soil rights in the 
lands gratitocl to them is conceded "by all 
the }Kirties other than Defendants Nos. 1 
and 2, and they did not very strenuously 
contest the point. TThe interest of a 
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khorposhdar fhoiif’l) more than an in- 
Icre.st for o'lc life vvas nevertheless a* 
limited inten'sl, liable fo be defeated at 
any tiiiK* by Ihe failure of heirs, and therc- 
ii|K)n resiiinahk' by the |)roprielor for the 
time heiii". This would not he an inter- 
<'st suffiei('nf to carry with it tlie suVsoil 
rights. We liold thend’ore that Nagar 
Singh and liis co-sharers had no right to 
make the, .settlements of the stib-soil rights' 
with IVfendant.s Xos. I and 2, which they 
|)ur[)orted to make. 

For Dc'fendants Nos. 1 and 2 it was 
argued, first, that the PlaintilT.shaving been 
granted decrees could not prefer these 
appeals against thi'in. There is however 
no provision of law to previuit tliem. It 
was open to them, as (hey had claimed 
alternative reliefs, to say that the relief 
granted was not in accordance with law 
and that tliey would prefer (he o(her. It 
is of the less im|x)rtance in this ca.s(‘, as 
there are cross-objections by thi‘ Gorain 
Defendants in which the whole matter 
would be open to revitwv. i\roreover. Or. 
XLI. r. .‘Id, confei's on tlie Appellate Court 
the ]«)wer to pass such decree as ought to 
liave been ])as.sed oi- to pass .such further 
or other decree as the case may re(juire. 

The next argument for Defendants Nos. 

I and 2 was that Defeiid.ant No. was in 
.some way estop))ed from disputing the title 
which Nagar Singh and his co-sharers had 
pur[)orted to confer on Defendants Nos. 1 
and 2. It was said that (he < hhn - sunad o& 
29th December 189.0 and the leleascs of 
tlie follow'ing day debarred him. No 
que.stion however of estopped really arisest* 
as betw'eon the T’laintifTs and Defendant 
No. 5. The solo question is—liad Nagar 
Singh^and hi.s co-sharers a title t(j the sub¬ 
soil rights in 8 annas of Miuiza .Barora as 
khorpo^|||ar.s or fdherwise, which they 
C50uld pass on to Defendants ijfos. 1 and 
3? As khor|X)shdare they clearly had no 


such title. The chliar sanad and releases 
eonid not perfect any such title in them 
for the simple reason that from 20th 
Nov('niber 1876 until 1st July 1901 the 
e.state of Giridhari Singh was being rnanag- 
ed for him under the Chota Nagpur En- 
eumhered Estates Act, VI of 1876. By 
sec. 3 of that Act dining the jxjriod men- 
tioiK'd and therefore at ihe date of the 
deeds in question Giridhari Singh was 
wholly incompcti'iit to make any such 
disposition of his property. It was not a 
case of a mer*dy voidable agreement as the 
Subordinate Judge appeal's to think. The 
chhar sunad does not pur|K))t to effect an 
alienation, hut as an admission it could not 
in any way hind the estate to that end. 
The learned phaider for Deh'iulants Nos. 1 
and 2 laid niiK'h stre.ss on the letters (Exs. 
\15. and .Vl-D said to have been 

written h\ Giridhari Singh to Defendant 
No. 1 on 3rd and 22nd J*’ehruary and 10th 
M.irch 1902. The Subordinate Judge has 
found th<‘se letters to he genuine. We 
have, doubts ;is to the correctness of that 
linding ; but even if they ht: gomiine. in the 
.sense that Giridhari Singh wrote or had 
them written, tlu-y do not earry'thc case 
much further. Hdie-y were evidently 
written wkh a pur|K)se,, to make emt that 
he, at any rate, was not putting obstacles 
in the way of Gorains’ getting possession. 
As an assertion of that fac.fe they are pal- 
]>ably false, as the other evidence shows. 
It follows then that the Plaintiffs’ lessors 
having had no title whatever to the sub- 
.soil and being incapable of conferring 
such a. title on the Plaintiffs, the suit so 
far as it claimed po.ssession in any form 
must n^'cessarily fail. We have then to 
corisid(>r the alternative claim for refund 
of the srlaini and the rents paid. They 
do not stand on precisely the same footing. 
Se^far as the refund of selami is concerned 
the Plaintiffs’ claim is in our opinion barred 
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by limitation. This is not a case of there 
having b(’en a consideration for the con¬ 
tract, which afterwards failed. If it were, 
Art. 97 of 8ch. If of the Limitation Act, 
1877, would apply, and the period would be 
three years from th(' date when the consi¬ 
deration failed. Here there was never 
any title in Defendants Nos. 1 and 2 and 
the Pliiintilfs wen' nev<'r put in possession. 
Th('i(' was jiever any consideration at all 
for the contract. Tn that view of the case 
the article applicabht is Art. 62 and the 
jH'riod is three yt'ars from the dates wdien 
the money was paid, i.c., on 19th May 1901 
and ]4(h .January 1901 res|x'ctive]y. As 
these suits were not tih'd until 13lh August 
1909, Ihe claim for refund of the selami is 
clearly barred. 1'he claim for refund of 
the rents paid appears to us to he e(|ually 
unsustainable though on somewhat dilVer- 
('iil grounds. It apju'ars Ilia I in n'sjx^et of 
the oOO bighas three suits were filed against 
the IMaintdfs and their co-shan'rs by De¬ 
fendant Xo. 1, and d( ('ree,s obtained on 18th 
:\larch 190:j for rent for 130*.) and 1310. 
on 12lh Se])tember 1906 for rent for 1311 
and 1312, and on l.'llh .January 1909 for rent 
for 1.313 and 131 I. Tn the case' of the first 
de<'re(! tho claim is barred by limitation. 
7’he other turn arc within three, years before 
suit filed. Similarly in respect of the 150 
bighas Defendant No. 2 fill'd two suits. No. 
37 of 190.5 and No, .32 of 1907, and obtained 
decrees. The.se amounts, even if paid 
within the j^iod of limitation, can¬ 
not be recovered being moneys paid 
by compulsion of legal proceedings. The 
principle, laid down in Marriot v. Hampton 
(1), is applicable to this country. The 
J’laintilTs had an opiwrtunity of*raising 
this (jue.stioiyin those suits, and not,having 
done so, they cannot succi'ssfnlly maintain 
this u<'.tion for refund on the very same 
ground. Moreover, tho facts of the case 

(1) 7 T. R. 269 (1797). 


jxiint to the conclusion that Defendants 
Nos. 1 and 2 wi're fully aware of their 
les.sors’ want of title, and entered into the 
leases with their eyes open. 

The result is that except for a declara- 
tion^lial ihe\ are no longer liable to pay 
rent under (he leases of 19th ^fay 1901 and 
14th .lanuary 1901 to Defendants Nos. 1 
^nd 2 respectively, the Plaintiffs’ suit must 
fail. W'e accordingly modify the decree of 
the Subordinate .fudge, and confine it to the 
declaration just, mentioned. The cross- 
objectioiis both of the (lorains and of the 
i\rahat(; have become umi 'cessiiry and are 
di.smissed. ITider the ciicumstances we 
Iea\e the .several parties to bear their owui 
costs in both the ('ourts. 

N(». 51. 


This ap|M'al arises out of suit No. 305 of 
1908, w Inch wa.s decided by the Subordinat' 
.Jiidgi' of I’urulia just a year before hi' 
decided suits Nos. 331 and 332 of 1909, 
with winch we have dealt in .\p|K.'aIs Nos. 
120 and lS.3of 1910. I'lie Plaintilf in this 
.'•lilt, which has b.'cn dismissed by the 
Subordinate •Judge, is .Jagannath Marwari, 
Defendant .No. .3-} in the (wo later suits, 
lie filed (his suit to establish his title to, 
and recov. r possession of, the sub-soil rights 
ill 500 bighas out of a moiety of Mauza 
Darora J>v \irtue of two lea.ses for 551 
years executed in his favour, one on 24th 
September 190! by Nagar Singh and the 
other on 2nil December 1901 by Chhatra- 
I’lhari Singh, each for 250 liighas. The 
I’laintitf in this case further claimed under 
a leas.' for 999 years dated L7lh February 
lt)()8 and granted to him liy JVfendanta 
Nos. 19 to 21. the siiccessors-in-interest of 
Bhari Mahato. who. the Plaintiff alleged, 
had on 27lli Ala,\ 1881 purchased from 
Nagar Singh a one anna share of the said 
niaiiza and certain land called “ Dhab ”. 
The Subordinate .Tiidge in this case held 
that Nagar Singh and Chhatradhari had no 
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right to the sub-soil in Muiiza Barora; 
that they were khor|)oshdars, the grants 
for maintenance being tenable for the life 
of the grantee only, and that the Plaintiff 
had accordingly taken nothing by the 
p,atlas of IU04 or 190H. The suit^ was 
dismissed and the Plaintiff has appealed. 
In order to avoid the ex)>ense and trouble 
of printing a number of )»apers and a masr 
of evidence the Plaintiff applied to this 
Court to dis|M'nse with such printing, and 
obtained an order to that effc'ct on his 
iindei’taking to accejit and b * bound by the 
findings of fact of the Subordinate Judge. 
The ap{K'al has proceeded on that footing. 

This app.''at is analogous to Appeals 
Nos.. 120 and IHIl of 1010 and this judg¬ 
ment .should l>e read with reference lo our 
judgment in those a|)])(‘als. 

It was argued for the Ap|)ellaiit that the 
findings should at I-*asl bi‘ consistent in all 
the cases. The .same Subonlinate .Tudge 
has in this suit ludd I hat the khor- 
po.sh grants w 're only for the livi's 
of the grantees. In the other two 
suits he has held that they wi-rc' 
heritahle in the male line and determinable 
only on the failure of male heirs. The 
second view is in our opinion the correct 
one. It docs not materially affect this 
case, inasmuch us in neither view would 
the khor|K)shdars possess the sub-soil 
rights or have the ]X)wer to alienate them,* 
Then it was urgeil that Nagar Singh and 
Chhatradhari both being alive at the date 
of suit the suit could not be dismissed as 
regards their intere.st. The leases to the 
Plaintiff, however, were onl^ of sub-soil 
rights, the surface rights being expressly 
reserved to the lessors. The leases there¬ 
fore conveyed nothing whatever to the 
Plaiige. For the reasons given in our 
other judgment, no question of estoppel 
arises which can a.'^sist the Plaintiff. The 
Plaintiff having taken nothing by his leases 


Ghosb. 

whether directly from Nagar Singh and 
Chhatradhari or indirectly through the De¬ 
fendants Nos. 19 to 21 is not entitled to 
any relief in this suit. The appeal is ac¬ 
cordingly dismissed with costs, one set to 
he divided between the Defendants-Bes- 
[ondents who have appeared. The rights 
of the various .Defendants as between 
themselves will not be affected by this 
judgment. 

No. 121. 

The suit No. 360 of 1908 out of which 
Ibis appeal arises relate to certain coal 
l.mds in Mauza Pipratarh and Mauza 
Oftalis. The Plaintiff-Appellant is the 
.‘.t'lie as in Appeal No. Cl of 1910, and he 
has given a similar undertaking in this 
case lo be bound by the findings of fact 
of the Subordinate Judge. As the find¬ 
ing in this case is that the title-deed on 
which the Claintiff’s suit is based is a 
forgery, it follows that the Plaintiff’s suit 
must necessarily fail. This api)eal is ac- 
<ordingly ilismissed with costs, one set to 
be divid('d between the Defendant.s-Rcs- 
pmdents who appeared. 


[CIVIU appellate jurisdiction.] 

Appeal from Appellate Decree 
No. 813 or 1912. 

Rup ClIAND GhOSE, 
M()Oker.tee, J. Defendant, Appellant, 

Hkachcroft, J. V. 

1914, Narbndha Krishna 

28, May. Ghose, Plaintiff, 

Respondent. 

fiengal Tenancy Act ( VII/ of 1885]^ uct. 12, 6S, 
Sch. 11— PtrmanerU tenure, transfer of—Tenant, 
transferor Of transferee—Tender o} rent by trans¬ 
feree, coupled with demand of statutory receipt, if 
valid tender—Landlord if may intist on giving 
l eceipl in another Joim 

• 

^ The transfer of a permanent tenure under 
sec. 12 of the Bengal Tenancy Act is 
complete as soon as the document is regis- 
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lered, atul a valid tramfer under that sec¬ 
tion operates to discharge the transferor 
from liahility to pay rent which there¬ 
upon passes to the transferee. /1« a conse- 
quenee the transferee bedomes by operation 
of law the tenant of the tenure, and the 
transferor ceases to be the tenant, though 
he is not thereby necessarily absolved from 
liability under the terms of the contract 
between him and the landlord. 

Such a transferee when he tenders rent 
as tenant is entitled under sec. 03, Bengal 
Tenancy Act, to claim a receipt with his 
name thereon as that of the tenant. 

Where the landlord upon the transferee's 
demanding it refused to grant such a re¬ 
ceipt and proposed to grunt another dcs- 
I ribing the original tenant as still the 
tenant of the tenure and the transferee as 
merely the person in occupation thereof : 

Held— That there was a valid tender 
wrongly refused by the landlord. 

A tender is not vitiated because a receipt 
IS asked. 

A tenant who tenders rent with a request 
for a receipt in the statutory form, docs 
not seek to impose on the landlord any 
condition on which he is not entitled to 
insist, and when the landlord refuses to 
give such a receipt and offers to grant a 
receipt in a form which would compromise 
the position of tl^c transferee, there is an 
improper refusal of a valid lender. 

This was an appeal from a decision of 
H. P. Duval, Esq., District Judge, ‘24- 
Parganas, dated 19th February 1912, con¬ 
firming that of Babu Atul Chandra Bata- 
hyal, Sub-Judge, 21-Parganas, dated 201 h 
March 1911. , 

The material facts of* the case will 
ap|X‘ar from the judgment. 

Babus Umakali Mukherjee and Pancha- 
nan Ghose for Bgbu Satya Chandra, 
Chanda for the Appellant. 


Babu Nagcndra Nath Ghose for the 
Respondent. 

The Ji DOMENT OP THE Coi'RT was as 
follows :— 

This is an appeal by the eighth Defend¬ 
ant in y suit for arrears of rent. The only 
point in controversy between the parties 
lelatos to the claim for interest. The De- 
fc’tdanl conlentls that he is not liable for 
the interest; because he made a valid ten¬ 
der of rent to the landlord l)oforc the suit 
was brought and such tendt'r w as improper¬ 
ly refused. The Courts below have over¬ 
ruled this objection and have held him res- 
jHjiisible for interest. On the }>rescnt ap¬ 
peal, the contention has beiui reiterated 
that there was a valid tender of rent which 
was nof accepted because the tenant asked 
for a receijJ in the statutory form. To 
appreciat*' the jxjint in controversy, we 
must refer briefly to the terms of the con- 
tiact between the jiarties. 

On the 24th August 1898, Annoda 
Prosad Mozumdar, ri'prescnted in this 
suit by the first seven Defendants, obtain¬ 
ed a [K'rinancnt and transferable tenure 
from the IMaintiff. The tenure-holder 
gave collateral security, at the same time, 
to the landlord for the rent as also for the 
due fulfilment of various obligations which 
he undertook under the terms of the con¬ 
tract. On the 19th March 1904, Annoda 
I’rosad ^^ozumdar transferred the tenure 
to Rup Chand Ghose, now Appellant before 
us. Under this conveyance, Rup Chand 
Ghose undertook to indemnify his vendor if 
the latter should be ever called upon by 
the landlord to fulfil his obligations under 
the terms of the original lease. It was 
also expressly stated that if the transferee 
could get his name registered in the books 
of tho landlord, and, on himself furnishing 
.security, could obtain a return of the se¬ 
curity bond given by the origindl tenant, 

15 
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the transferee would stand released from 
his obligation to his vendor. It is the com¬ 
mon case of the nartics that rent was ten¬ 
dered to the landlord on behalf of the 
transferee who claimed a receipt whereon 
his name should be entered as the tenant. 
The landlord refused to give a reo^ipt in 
this form, and offered to grant a receipt in 
which Annoda Prosad Mozumdar was to be 
named as the original tenant and Rvp 
Chand .(those was to be de.scribcd as the 
person in occupation. The transferee 
declined to acce[)t a receipt in this form. 
Th(' result was that the money tendered 
by him was not accepted by the landlord 
wlu) subsequently instiiutod this suit for 
recovery of arrears of lent with interest and 
cesses. The substantial question for deter- 
rninalion is whether there was a* valid 
tender, as the Appellant maintains, or 
whether, as the landlord contends, the 
tender was clogged with such con¬ 
ditions as entitled him to refu.se the 
money. This (piestion must be deter¬ 
mined with reference to the rights of 
the parlies as they stood at the time when 
the tender was made. The Apjiellant con¬ 
tends that ho was the tenant of the tenure 
at that time, and that under the provisions 
of the Bengal Tenancy Act he was entitled, 
on payment of the rent due, to receive a re¬ 
ceipt in which his name was bound to ap¬ 
pear as that of the tenant. This view has 
been controverted on behalf of the landlord. 
In our opinion, the [xisition assumed 
by the landlord cannot fiossibly te 
snpjjortcd. 

It was ruled by this Court in the ca^c 
of Krista Bullubh Ghose v. Krista Lai 
Singh (1), thai the transfer of a perma¬ 
nent tenure under .sec. i2 of the Bengal 
Tenancy Act is complete as soon as the 
doqmnent is registered; in other words, as 
statelr in Jog Gohind v. Marimotha 
. (1)1. L. R. Id CM. 642 (1889*. 


Nath (‘2), a valid transfer under sec. 12 of 
the Bengal Tenancy Act operates to dis¬ 
charge the transfer from the liability to pay 
rent w'hich, thereupon, passes to the. 
transferee. This view has been accepted 
as incontestable in a long series of deci¬ 
sions, amongst which may be mentioned 
Chintamoni Butt v. Hash Behary Mondal 
(3), Hemendra Nath Mukerji v. Kumar 
Nath Roy (4), Kishori Raman v. Ananta 
Rant (5) and Girish Ch. Guha v. Kha- 
(jnulra Nath Ghntterjce (d). It follows, 
consequently, that in the case before us, 
after the registration of the conveyance 
exwuted by the original tenant on the 
19th IMarch 1904, the transferei^ becanu'., 
by o|x’ration of law, the timant of the 
tenure ; and a.s a necessary eim.sequenc(' the 
transh’ror ceased to bi^ such (('uant. This 
does not, however, imply that the trans¬ 
feror was absolved from liability under the 
terms of the contract between him and the 
landlord ; it is conceivable that a jx'i’son 
may cease to bi* tenant and yet c»>ntiiuie 
liable to his landlord under his per.s(jnal 
cov(!nanl. What then were the. rights of 
th(' transferef^ in t his case ? Under sec. SO, 
cl. (3) of the Bengal Tenancy Act, every 
temant wdio mak('s a payment on account 
of rent to his landlord is entitled to obtain 

t 

forthwith from the landlord a written re- 
coif)t for the rent ()ai<l by him signed 
by the landlord; and (he receipt and 
counterfoil must specially bear such 
of the several j>articular.s shown in the 
form of receipt given in Schedule II as 
can be si)ecified by the landlord at the time 
of payment. Thy form of receipt given in 
the schedule shows that the landlord must 
s|x.cify the name of the tenant. It follows 
accoidingly that the transferee, when he 

,(2) I. L. li. 33 Cal. 580 (19C6). 

(3) I. L. R. 19 Cal. 17(1891). 

(4) 12 0. W. N. 478((1908). 

(51 10 C. W. N. 270 (1900). 

(A) 13 C. L. J. 618 (1911). 
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tendered the rent as tenant, was entitled 
to claihi a receipt with his name thereon 
as that of the tenant. The demand which 
he made for a receipt in this form was 
strictly in accord with the provisions of the 
Statute, and the landlord had no valid 
reason, if he accepted the money, to with¬ 
hold the receipt in this form. But it has 
been argued on behalf of the landlord that 
the decision of the Judicial Committee in 
Naba Kumari Debi v. Behnri Lai Sen (71 
shows that the transferee would not have 
been prejudiced if he had accepted a re¬ 
ceipt in the form offered by the landlord 
and should accordingly have accepted such 
reeeiid. There are two obvious answers to 
his contention. In the first place, the 
landlord did not |>ro|K)se to give the tenant 
a recei|)t containing a stat<'nient in flu* 
terms mentioned in the judgment of the 
Judicial Committee. In the st^cond place, 
the landlord iirojx)sed to insert in the re¬ 
ceipt a statement which would have un¬ 
doubtedly coinpromi.sed the |K)sition of the 
transferee; the landlord proposed to des¬ 
cribe the original tenant as still the timant 
of the tenure and the transferee as merely 
the iwrson in occupation thereof. This 
would imply that the original tenant was 
still the tenant of the tenure, and that the 
transferee was not the tenant thereof, 
although he might be in possession of the 
land under some arrangement with the 
tenant. In our opinion, the transferee w as 
entirely within his rights w’hen he demand¬ 
ed a receipt in the form prescribed by the; 
Bengal Tenancy Act with a statement 
therein that he was the tenant. The land¬ 
lord must consequently be deemecl to 
have impropt'rly declined ,to accept the 
money. 

But it has been argued for the landlord 
Resixmdent that the view' just indicated is 
contrary to well-settled principles of 

(7) I. L. R. 34 Cftl. e02 at p. 908 (1907). 
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English law and that a tender with a 
condition or reservation is not a valid 
tender. In support of this contention, 
reference has been made to judicial 
decisions to which we may very briefly 
refer. ^ 

In Huxham v. Smith (8), a tender of 
payment was made upon the condition that 
a ;*arlicular document should be given up. 
It was held that it was not a legal tender. 
In Griffith v. Hodges (9), Abbott, C. J., 
said, “ No man can insist on a receipt in 
full of all demands, and if a man makes 
a tender of money, insisting at the same 
time on a receipt in full of all demands, I 
have no doubt that .such a tender is bad.” 
In Chcviinant v. Thbrnfon (10) a |)erson 
called u]x)n his creditor, tendered him ten 
.sovereigns and said he might take those 
ten sovereigns in full of his demand. It 
was ruh'd by Abbott, C. J., that the tender 
‘‘ was not good, being made in full of the 
demand.” In Peacock v. Dickerson (11) 
the debtor offered the creditor three iwunds, 
three .shillings and eight )>ence in cash, 
which the creditor v\as willing to take in 
part, but the debtor said that he owed 
him no more and took up the money 
again and would not let the creditor 
take it in jxirt. .\bbott, 0. J., said, 
‘‘this tender is not good, a party 
tendering money should tender it without 
making any terms and should leave it still 
o|x*n to the one party to .say that more wa,s 
due, and to the other that the sum tendered 
was sufficient.” In Mitchell v. King (12). 
Vaughan, B., said, ” a tender, to be legal, 
must lx* unconditional. If the money is 
put down only on condition that a party 
would take it as a settlement, that is i^ot 

(8) 2 Camp. 19 (21); ll R. R. 60* (1809'. 

(9) 1 C. aod P. 419 (1824) 

(lOi 2 C. aiTd P. BO (1828). 

(11) 2 C. and P. 61 (1825). 

(12) 6 C. and P. 237 (1833) 
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a good tender. A tender clogged with the 
terras that the money is to be taken 
as a settlement is not good.” To the 
.same effect are the decisions in Jennings 
V Major (131, Sutton v. Hawkins (14), 
Hastings v. Thorley (15), and R^J)inson 
V. Fcrreday (16). It may be observed, 
however, with regard to the case of 
Hastings v. Thorley (16) that it was snb- 
seqnently doubted by Lo]'k?s, J., in Jones 
V, Bridgman (17) and a more liberal vh'w 
has .sometimes been taken. In Bowen v. 
Owen (18), a tenant sent a ]X!rson to 
hi.s landlord with a letter saying ” I havi' 
.sent with the bearer a sum of twenty-five 
jxmnds, five .shillings and seven pence to 
.settle one year’s rent of Nautypain ” and 
I he bearer informed the landlord thal he ha 1 
the money with him to pay; but the latter 
refused, saying that there was more than 
that due. The bearer left, but afterwards 
returned and said tha^ he h.ad a few pounds 
in his }X)cket in addition to the sum named 
in the letter; but the landlord again re- 
fu.sed, saying there was more due. It was 
argued on the landlord’s behalf that these 
offers, coupled with the lett<T, amounted 
only to a conditional tender and the learn- 
td .ludge who tri('d the ca.se ruled that 
that was so. But the King’s Bench held 
differently, Erie, ,1., saying, ‘‘the person 
making a tender has the right to exclude 
presumption against himself by saying ‘ I 
pay this as the whole that is due to you ’; 
but if he reguiies the other party to accept 
it as all that is due, that is imposing a con¬ 
dition, and when the offer is so raade,4he 
creditor may refu.se to consider it as a ten¬ 
der.” The ca.scs of Strong v. Harvey (19) 

(18) 8 C and P. 61, 64 (1837). 

(14) 8 C. and P. 269 (1888). 

(16) 8 C. *nd P. 678 (1888.*. 

* (16) 8 0. and P. 768 (1889) 

(17) 89L,T.60a(1878 . * 

(18) 11 A. Md ’K 180 (N. S.) (1847). 

(19) 8 Binghnm 804 (1836,•. 
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and Poord v. Noll (20) support the 
same view. But these cases are*of no 
assistance to the Respondent. The funda¬ 
mental principle which underlies them is 
that the debtor who made the tender 
sought to impose a condition on which, it 
was held, he was not entitled to insist 
under the law'. We need not now consider 
whether the view taken in those cases 
should be applied in similar cases in this 
country as embodying a rule of jn.stice, 
equity and good conscience. In so far as 
this Court is concerned, it was ruled in the 
case of Jagat Tarini Dassi v. Naha Oopal 
Chahi t'21) that a tender is not vitiated 
iMV'ause a receipt is asked. This ifj in ac¬ 
cordance with the deci.sion in Jones v. 
Arthur (22) and Biehardson v. Jackson 
(23), though a different view has sometimes 
been taken [haing v. Meader (24), Cgle v. 
Blake (25)]. It is ulaiii, in the case before 
us, that the tran.sforcc as tenant was en¬ 
titled, under the i>rovisions of the Bengal 
3\‘nancy Act, to demand .a nx'cipt in a 
particular form. When he tendered the 
money with a request for a receipt in the 
statutory form, he did not seek to impose on 
th(‘ landlord any condition on which he was 
jiot entitled to insist, and it follows that 
the money validly tendered was improper¬ 
ly refused by the landlord. 

The result is that this appeal is allowed, 
the decree of the District Judge varied 
and the claim for interest disallowed. The 
Appellant will have his costs in all the 
Courts, and a self-contained decree will be 
drawn up in this Court. In view of the 
conduct of the Respondent who has persist- 

• (20) 2 D. (N. S.) 617: ». 0.12 L. J. C. P. 2 
(»842). 

* (21) 6 0. L, J. 270: s, c. I. L. R. 84 Ca). 806 
(1907). 

(22) 8 Dowl. 442 ; HO A R. 688(1840). 

(23) 8 M. acd W. 291 (1841). 

(24) t 0. and P. 267 (1814). 

(26) Paake 179 (1798). 
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ed in an obviously unfounded and vexa 
tious claim, we assess the hearing fee in 
this Court at five gold mohurs. 

Appeal allowed. 

(CIVIL APPELLATE JURISDICTION 1 

Appeal from Appellate Decree 
No. 1476> 1911. 

W. M. Grant & ors., 
Mookerjee, J, Plaintiffs, Appellants, 
BbACHCROFT, J. r. 

1913, Har Sauay Singh 

14, March. & ora., Defendants, 

Respondents. 

Bengal Tenanty Act (VIII of 1885), $ec. 60 (f) 
—Slight tmatiom in the rent paid with corres¬ 
ponding variations in area—Presumption of per- 
manmey, if arises 

Wheie a raiyat proved that for over 20 
years, that is fo say, from 1882 he had been 
paying the sann rent for the. holding : 

Held —That the presumption arising 
under sec. 50 (2) of the Bengal Tenancy 
Act that he had held the land at a uniform 
rate of rent from the time of the Permanent 
Settlement was not rebutted by the land¬ 
lord proving slight variation in the rents 
paid between 1864 and 1878, which was 
sufficiently e,tplained by a very ufiprly cor- 
r£sponding variation in the area. 

Hcronatii V. Amir (1) and Anfndi.oij. 
1 ’. Hills (2). rehed oc. 

Bissessur r. Woomachfrn (3) and 
CroPAL Mondfl c. Xobuo Kisiif.n (4), 
referred to. 

This was an appeal preferred on the 16th 
•Tnne 1911 against a decree of J. C. Twi- 
dell, Esq., District Judge of Zilla Bhagal- 
pur, dated 30th January; 1911, affirming 
that of Maulvi Shamsuddin Hyder, Assist- 

(1) 1 W. R. 280<(I842) 

(2) 4 W. R.; Act X RtUliiga, p. S3 (1866). 

(3) 7 W. R, 44. 1807). 

(4) 6 W. R. ; Act X RuliDgi, p. 83 (1866). 
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ant Settlement Officer of Barh, dated the 
8tfi August 1910. 

The material facts will appear from the 
judgment. 

Babus Umakali Mukerjee and Sdilendra 
Nath Palit for the Appellants. 

Babfi Khettra Mohan Sen for the Res¬ 
pondents. 

^ho JrDOMENT OF THE CoFRT was as 
follows :— 

This is an ajiiieal on behalf of the Plain¬ 
tiffs in a suit under sec. 106 of the Bengal 
Tenancy Act. The Defendants have 
been entered in the reeord-of-rights as 
raiyats holding at a fixed rate of rent. 
The area in their occupation is stated to 
l)e 4.3 .bighas, and the rent payable in 
respect thereof Rs. 101-6-9. The Plain¬ 
tiffs ask for a declaration that the 
Defendants are not raiyats at a fixed rate 
of rent. 

In the first place it is plain that the entry 
ii- the nrord-of-rights must he presumed 
to he correct till the contrary is shown. 
In the .second f)lace the Defendants have 
estal)Iished that since 1882 they have been 
111 occupation of 43 bighas of land and 
have i)aid rent for the same af the rate of 
Rs. lOl-fi-t) a year. Consequently, the 
statutory presumption mentioned in sub- 
see. <2) of see. 50 of-the Bengal Tenancy 
.\ct arises. That sub-section provides that 
■ if it is proved in any suit or other pro- 
eii'ding under this Act that either a 
tcnure-holdc'r or raiyat and his pi’ede- 
eessors-in-interest has held at a rent or 
rate of rent which has not been changed 
during the twenty years immediately 
before the institution o*" the suit or pro¬ 
ceeding, it shall be presumed, until, the 
contrary is sliown, that they have held at 
that rent or rate of rent from the time of 
the Permanent Settlement. The question 
in controversy is, whether the landlords 
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have shown I he contrary within the mean¬ 
ing of this siih-soction. The landlords 
have, for this purpose; produced their 
collection papers. These papers show that 
in 1864 the tenants held 36 bighas 19 
cottahs at a rent of Its. 92-6; in 186e, 
38 bighas 10 cottahs at lis. 94-l^.-5, in 
1868, 39 bighas at Rs. 95-6-9; in 1874, 
bighas 10 cottahs at R.s. 94-10-9; in 
1875, 41 bighas 10 cottahs at Rs. 97-10-\); 
and in 1878, 43 bighas at Rs. 101-5-9. 
It has lu't n argued on behalf of the 
landlord that these figures show that the 
Defendants have not held at a rent or rate 
ol rent vhich has been uniform from the 
time of tlie Permanent Settlement, In 
our opinion, this contention cannot be 
supported. 

It was ]xnnted out by this Court in the 
<-ase of Huronatli Amir (1), that a small 
variation which was unexplained was not 
sufficient to rebut the presumption which 
arose under .sec. 4 of the Bengal Rent Act 
of 1859. It was .similarly observed in the 
case of Antindloll v. Uills (2), that an nn- 
explaineil variation of one rupee in a total 
jama of Rs. 60 was not a material varia¬ 
tion, so as to de])rive the tenant of the 
benefit of the presumption of uniform 
payment from the time of the Permanent 
Settlement. In the case before us, no 
doubt, there is a small variation in the 
rent; at the same time, then' is a A'ariation 
in the area as well; consequently, the in¬ 
ference may legitimat<4y be drawn, as, ifi- 
deed, has been done by the District Judge, 
that the variation in the rent was due Jo 
variation in the area. I'his view does not 
militate against the decision in Dmessur 
V. Woomachurn (3). In that case, there 
was a, variation of the rent from Rs. 11-13 
to Rs, 13-4 and it was argued on the 

' ^1} 1 W. R. 230 (1842). 

(2) 4 W. U. ; Act X Ruling*, 33 (1866;. 

t3) 7 W. R, 44 (1867). 
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authority of the decision in Anundloll v. 
Hills (2), that the statutory presumption 
had not been rebutted; but this contention 
was overruled, because it was established 
that the rent had been enhanced on the 
occasion of a transfer of the holding. In 
the case before us, there are no circum¬ 
stances to aup|)ort a ixissible hypothesis 
that the tenants did at any time submit 
(o an enhancement of their rent [Gopal 
Mtindul V. Hohho Kishen (4) 1, on the other 
hand, the .small variation in (he rent has 
been sufficiently explained by a very nearly 
corrcsiMinding variation in (lu* area. The 
pivsnmption under siih-scc. (2) of sec. ,50 of 
the Bengal Tenancy Act cannot conse- 
qucmtly be deemed to have been rebutted. 

TJic result is lhat the decree of the (‘ourt 
bel<jw is affirmed, and this iip|>cal dismissed 
ujtli eo.sts. 

Appeal dismissed. 

LOIVIL RBVIBIONAL JURISDICTION.] 

Ki le No, 444 oe 1914. 

Bamodar Miska and 
anr,, Plaintiffs, 
Petitioners, 

V. 

llRisHi Naik and ors., 
Defendants, Opposite 
Party. 

Civil Procedure Code {Act V of 1908), Or. 9, 
r. IS—Comproniite petit 'on puTf^rting tohe hg all 
the Defendants filed by those actually present in 
Court—Deiree passed on such compromise petition— 
Siibseque^it repudiation by Defendants not present at 
filing of petition—Juriidiction of Court to Hi aside, 
decree ns px- parte decree under Or. 9, r. IS. 

The. Tetitioners inslituted a suit for 
drcJaralion of their title to, and for posses¬ 
sion of, certain lands. Two of the Defend¬ 
ants i^os. 4 andfi) filed a petition of corn- 
promise and asked for a decree, so far as 
llicywerr concerned, on that compromise 
and an ex-parte decree against the other 

(2) 4 VV. R.; Aot X Rulings, p. 88 (1866). 

(4) 6 R. : Act X Rulings, p, 83 (1880), 


Stephen, J. 
Mullick, J. 
1914, 
.5, May. 
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Defendants. The Oourt, however, ordered 
fresh service on the other Defendants, and 
subsequent thereto Defendants Nos. 4 and 
5 aj)peared in Court with a petition of com¬ 
promise purporting to be executed by 
Defendants Nos. 1 to 3 as well as by them¬ 
selves. On this petition a decree was made 
in terms of the compromise. /!fterwards 
Defendants Nos. 1 to 3 put in a petition to 
the Court stating that Defendants Nos. 4 
and 5 had no authority to present the peti¬ 
tion of compromise on their behalf, that no 
.summons had been served on them, and 
that the petition was fraudulently repre¬ 
sented as being made by them. The Court 
acting under Or. 9, r. 13, C. P. ('., set aside 
the deerce and ordered a re-trial of the ease. 

Held —That the Judge when he made his 
order was under the impression that all 
the parties in the case were before him and 
that the petition was the petition of all the 
parties; consequently in granting the peti¬ 
tion he did not intend to mahe it ex-j)a.rte 
and the decree could not be treated as an 
ex-]yaxic one, and consequently Or. 9, r. 13, 
0. P. C.,did not apply. 

Tliis was a Rule granted on the 17ili 
April 1914 against the order ol' J5ahii N. ('. 
Cdiaiidra, Munsif of Comillah, dated the 
28tli February 1914. 

The material facts will ap|)ear from the 
judgment. 

Bahus Provas . Chandra Mitter and 
Debendra Narain Bhaltacharjec for the 
Petitioners. 

Babu Sushil Madhab MuUiek for the 
Opposite Party. 

The Judgment ok the (.'oi'Rt was as 
follows;— 

In this case the Petitioners before Uij in¬ 
stituted a suit for declaration of their tith' 
to, and for jwssession of, certain lands. 
The suit wa.s in.sti1utet^on the 7<h of Janu¬ 
ary 1913 against five. Defendants. On the 
9th of April in the same year, Defendants 


Nos. 4 and 5 filed a petition of (xunpromise 
and asked for a decree so far as they were 
concerned on that compromise, and an ex- 
partc decree against the othei- Defendants. 
Fresh service, however, was ordered on 
the other Defendants and, on the 7th of 
Slay, Dofendant.s Xos. 4 and o a])pearod 
in Court with a ]ietiiion of compromise 
purjwting to be oxecAited by Defendanta 
Nof. 1 to 3 a.s well as by them,selves. On 
this [)etition a decree was made in terms 
of th(', compromise. Afterwards, Defend¬ 
ants Nos. 1 to 3 put in a jietition to the 
Court stating that Defendants Nos. 4 and 
had no authority to present the petition 
of conifmimise on their behalf, that no 
suminoiis had ever been served on them, as 
had Ix'en ordered, and that the iK'tition was 
fraudulebtly rejac'sented as being made by 
them, (fn this, the Court, acting under 
Order IX, rule 13, C. P. C., set aside the 
decree that had been nass('d and ordered 
the ca.se to be .set down for trial in the 
usual way. A Rule has now been granted 
to the riaiiitilfs calling upon the Opjiosite 
Parlies to show cau.s(> why the ordtT .setting, 
a.side the (li'ei’ec' should not he set aside. 

The mil' mu.st be made absolute for the 
reason that the di'cree in (his ease cannot 
be treated as an e.r-parfe one and that con- 
.scipiently Older IX, rule 13, C. P. C., 
doe.s not apply. Tt is argni'd before us 
that, on till' evidence that has been given, 
it appears lhal the. jictition of compromise, 
was not the. )K'tition of Defendants Nos. 1 
to 3* and that consequently they cannot ho 
considi'red to have apix'ared before the 
(AniKt and fliat the; decree was e.v-parte. 
We cannot disjKise of the ease from this 
|X)int of view. The Judgi’, wlieii he made 
his order, was under the impression that 
all the jiarties in the case were before him 
and that the petition nas tlu' |K'titiou of 
all the parties. Consequently, in grant¬ 
ing the petition he did not intc'iul to make 
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it ez-parte and it does not apjjear that lie 
did 80 on the face of the record. We cankiot 
go behind the record to decide whether tlie 
Defendants Nos. I to 3 were properly re¬ 
presented or not. That would be begging 
the question which was sought to be raised 
before the Court. V. 

The Rule is made absolute with coats-- 
two gold mohurs. 

Hulc made absolute. 


[CIVIL REVISIONAL JURISDICTION.] 

Rule No. 4829 of 1912. 

Hari Nama Dass and 
others, Defendants, 
Petitioners, 


Stephen, J. 
D.Ghatterjee,.J 
1912, 

13, December. 


Sheikh Najc and ors.. 
Plaintiffs, Opposite 
Party. ' 


Specific Relief Act il of ISH), tec. 9—Potmsion 
if includes joint possession—Suit hy co skartr. 

The words of see. 9 of the. Specific Re¬ 
lief Act refer to exclusive possession and 
the Court in a suit under that section has 
no jurisdicthn to (jrant joint possession to 
the Plaintiff. 

No order under this section can be made 
in favour of a Plaintiff who claims an un¬ 
divided share in the property from which 
he and his co-,sharers have been ousted. 

I’his was a rule granted on the 22nd 
December 1912 against an order of the 
Mun.sif of Kishorganj, dated IGth April 
1912. 


The material facts iip|)ear from the judg¬ 
ment of the Mun.sif which wa.s ii.s 
follow.s :— 

This is a .suit for recovery of khas ikjssck- 
sion of the land in suit under sec. 9 of the 
H|*ecific Relief Act. The Defendants 
Nos, 3 and 4 filed a written statement. 

Defendants No.s. JO, 12 and 13 took 
time to file written statement but did not 
file any. The other Defendants did not 


appear though duly summoned. The 
|)oint that arises for consideration is, were 
the Plaintiffs in possession of the land 
within () months before suit? The Plain¬ 
tiff No. 3 by a petition in Court withdrew, 
from the suit. The suit was conducted by 
the other Plaintiffs. It would appear 
from the evidence adduced by the Plain¬ 
tiff that the Plaintiffs were in possession 
of the land before disjxissession by the 
Dcfcndaiits. The share of Alam in the 
ijirbi land was 8 annas and it is clear that 
he was in joint pos.session of 8 annas share 
with the Plaintiffs. The Defendants are 
trespassers in the land. I am disposed 
to think that Plaintiff No. 3 has withdrawn 
from the suit at the instance of Gum 
Prosad Bhowmic who wants thus to defeat 
the I’laintiffs’ t^laim. As the Defendants 
are trespassers, I think, however, that they 
are liable to be evicted by the Plaintiffs 
Nos. 1 to 2. 

■■ Okdkrko. —That the suit lie decreed 
v'ith costs on contest against the Defend¬ 
ants Nos. 3 and 14 and ex-parte against 
others and the Plaintiff do recover khas 
)M).ssession of the land by ejecting the 
Defendants.” 

Rabu Iforendranarain MUra for the 
Petitioher. 

Rabu (lobind Chandra Dey Roy for the 
0[>l)osite Party. 

The .ll UliMEM OF THE CoURT WaS as 
follows :— 

In this ease three Plaintiffs brought a 
[)osse,s8ory suit under sec. 9 of the Specific 
Relief Act claiming possession of certain 
pro|^rty. During the pendency of the 
suit' Plaintiff No. 3 withdrew from it 
leaving Plaintiffs Nos. 1. and 2 entitled ac¬ 
cording to their case to the [xisscssion of 
the 8 anna.s share of the property. The 
lower Court holding the Defendants to be 
trespassers and being disposed to think 
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that Plaintiff No. 3 had withdrawn from 
the suit in a collusive manner, gave judg¬ 
ment in favour of the Plaintiffs Nos. 1 and 
2 in respect of the whole. 

A Eule has been granted calling upon 
the opposite party to show cause why this 
order should not be set aside on the ground 
that the MUnsif acted without jurisdiction 
in decreeing the suit, after Plaintiff No. 3 
who was admittedly in joint possession of 
tho land with the other Plaintiffs had with¬ 
drawn from it. We are of opinion that 
the Rule must be made absolute. Tho 
question involved in this case is a very 
short and simple one, namely, whether a 
party entitled to an 8 annas share in a 
} rojx'rty is entitled to proceed under sec. 
9 of the S|>ecific Relief Act when the dis- 
)X)Sscssion is in respect of the whole. 
This turns on the question whether pos¬ 
session in this se<dion includes joint posses¬ 
sion, and w'e have to decide', it without the 
assistance of any authority. Tjooking at 
the words of the section as they stand, wt; 
are of ophiion that they refer to exclusive 
|R)ssosHion and the Court had no jurisdic¬ 
tion to grant joint |K)ssession under the 
sc'ction. We have tr.-ati'd the i-ase as being 
one where a party seeks ix)ssession of his 
share only of property from which he him¬ 
self and his co-sharers have been dis- 
IKjssessed and it is incompetent for the 
Court to give |) 08 session of the w hole of the 
property in such a case. 

The Rule must accordingly be made 
absolute and the order of the Munsif set 
aside. 

The case is one in which we think each 
party must bear its own costs. 

Rule made absolute. 


[CRIMINAL APPELLATE JORISDICTION.] 

'Appeals No.s. 635 ani> 673 of 1913. 
Sharfuddin, J. 

Teunon, J. Dwarka Singh, 

1913, Appellant, 

Heard, 26 and v. 

^7, August. King-Empekok, 

Judgment, Respondent. 

^ 27, Augn-st. 

Criminul Prot'edure Code {Aot V of 1898, lec, 
S39—-Joint trhd of prindpil an i abetter — Preju¬ 
dice — Re-trial ht) another Judpe. 

Where there were three charges under 
secs. 408and 4081109,1.1\ C., against two 
(teetised persons in respect of three sums 
said to have been defalcated on three 
different dales, and the Sessions Judge tried 
the tiru^aeeused jointhj u) spite of objection 
tahen by them : 

IJM—That under see. 230, Or. P. G., 
judickil discretion was given to the Court 
to try the principal offender and the abettor 
either jointly or separately, and the manner 
in which this discretion should be exercised 
must depend on the facts of each ease. 

The High Court, on a consideration of 
the eirenmslanecs of the rase, held that the 
accused should not have been tried on the' 
charges jointly, and set aside the contiic- 
tioiis and senti'necs, and directed that the 
re-tnal, it any, should tahe place before 
another Sessions Judge. 

This was an ap]x‘al against tho order of 
N. K. lAitt, Ksq., Session.s Judge of 
Phrnea, dated the 27th June 1913, convict¬ 
ing the, Appellants of the charges mentioned 
b(Jow, and sentencing them to three years’ 
rigorous iinpi’isoument under each charge, 
the sentences running concun'cntly. The 
two ApiR'lliiiits were charged under secs. 
■108 and -108/109, I. P. C., in respect»of a 
sum of Rs. 2,500, committed on 13th Chait 
1968 Sanibat, corresfwnding to 26th March 
1912, and of"Rs. 2,150, committed on 16th 
Chait 1968 Sambat, corresixinding to 29th 

16 



122 THE CALCUTTA 

Davarka Singh r. King-Emperor. 

March 1912. Tho acciiaed No. 1 Dwi^rka 
was further charged under sec. 408, I. P. 
C., in respect of a sum of Ks. 8,620, (N)m- 
mitted on 22nd Assin 1696 Saiubat, coitcs- 
ponding to 8th October 1912, and tln' 
accused No. 2 Uj)endra was further charg('d 
under secs. 408/109, T. P. C., in reV|)ect of 
the said sum of Ks. 8,620, committed on 
the same date—8th October 1912. y 

Although objection was taken, the Ses¬ 
sions Judge tried the two Appellants 
jointly. 

The facts alleged on behalf of the })rose- 
cution are .shortly these : One Hai Dhan- 
pat Singh Nowlakha Bahadur has an ex- 
ten.sivo business in purchase and sale of 
grains, etc., having his sadar office at 
Azifngunj, in the district of Murshidabad, 
and branch offices at Salu'bgunj and other 
jdaces and a sub-office at Katihar, subor¬ 
dinate to the office at Sahebgunj. Accused 
No. 1 Dwarka was the (/ontnsla at Kalihar 
and accused No. 2 rpendra Avas tlie 
goinastd at Sahebgunj. Tlu' accused co"- 
jointly and in collii.^ifui with each other 
misapiiropriatod the aforesaid sums of th ■ 
firm, viz., Ks. 2,500, entering the same in 
the name of a bogus per.son Kam Prosad 
and Ks. 2.150 in the name of a bogus 
person Shankar Mahto in the account 
books. The T>Avan Chhogmul who Avas in 
charge of the entire business and Avho re¬ 
mained at Azimgunj had suspicion against 
Dwarka about Assin 1969 and came to 
Katihar with aceuwd No. 2 on the night 
of the 20th iVssin la.st, demanded from ac¬ 
cused No. 1 Dwarka, on the 21st Assin,,his 
rokar book Avhich he made over on 22nd 
Assin. The balance in hand was found to 
be Ks. 8,620-0-3, the DeAvan demand¬ 
ed •the same, DAvarka made promises and 
took tiile, but did not pay. So a complaint 
Avas lodged against Dwarka alone on 16th 
October 1912. The. accused No. 2 Upen- 
dra became the complainant. Within five 
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oi six days .suspicion was aroused against 
Upendra and he Avas made a co-kccused 
subsequently, ’ 

In No. 635 

Messrs. P. L. Roy and A. K. Fuzlal 
Huq for the Appellant. 

In No. 673 

fiahus Dasarnthi S<niya} and Dehendra- 
naraiti Bhatt<irh<irjee for the A|)pellant. 

In No. 635 

Mr. K. N.jBuiudhnti iun\ Babus Jyotish 
Chunder Bhattacharjee and Hemendra 
Noth Sen for the Crown. 

In No. 673 

Mr. K. N. ('haudhtiri for the Crown. 

The Judgment of the Court was as 
follows :— 

These are two a))t)eals by tAA'o ApfX'llants 
from the same judgment of the learned 
Sessions .Judge who tried their case's 
together. There Avere* three charges under 
see. -108 and stx'. 108 read vA'ith sec. 109 of 
I lie Tiidiati I’eual Code, against both the 
\piH‘llants. The first charge related to a 
sum of Ks. 2,.500 .said to have been defal¬ 
cated on 26th March 1912; the second 
charge related to a sum of Ks. 2,150 said to 
have bPjCn defalcated on 29th March 1912; 
and the third and last charge was with 
ii‘feicne(' to a sum of Ks. 8,620 said to 
have been defalcated on 8th October 19P2. 

I’be first ground taken on behalf of the 
.Vpi^ollants is that there has been a mis¬ 
joinder ot charges; a,nd the second is that 
the (wo A[)pellants should not have been 
tried jointly. Under sec. 239, Cr. P. C./ 
judicial discretion has been given to the 
C'ourt to try the principal offender and the 
abetter either jointly or separately; and 
the manner in which this discretion should 
be exercised must depend on the facts of 
each case. We have gone through the 
judgment of the lower Court and we are 
of opinion that the case before the lower 
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Court was of such a nature that the two 
accused should not have been tried on the 
charges jointly. 

An objection was taken verbally by one 
of the Appellants, namely, Dwarka Singh, 
*on 11th June 1913, the date on which the 
<rial began, that he ought not be tried 
jointly with Upendra—(ho other accused, 
and a written application wa.s put in on 
his behalf on 12th June 1913, re-iterating 
the prayer made verbally on the first day 
of the trial that he should be tried separate¬ 
ly and not jointly with the other accused; 
but, in spite of this objection, the lower 
Court tried them together. We find that, 
by the joint trial of the two accused com- 
jdications have arisen, and that the trial 
would have been much simpler if the two 
accused had been tried separately. W.' 
are not prepared to say that the A])pellants 
have not been jnc'jiidiced by the procedure 
adopted. 

We, therefore, set aside' (he conviction 
and the sentences passed on the two Ap¬ 
pellants and direct that, if the Crow’ii be 
so advised, the tw’o Appellants be re-tried 
separately on the charges stated in the 
chargc-.shcet. The Crown may, (,)n tlu* re¬ 
trial of the two accused, proceed *<.)n tin; 
three charges mentioned in the eharge- 
sheet, or confine itself to any one or two 
of them; and the‘trial will then proceed in 
accordance with the directions given. 

A verbal application has been made by 
the learned Counsel on behalf of the Ap¬ 
pellants that, if there is to be a fresh trial 
of the two accused separately, the trial in 
each case should take place before another 
Sessions Judge. We are told that J3h*agal- 
pur is the nearest Scssidhs Division to 
Pumea; and we, therefore, direct that the 
re-trial, if the Crown* proceeds against the 
two accused separately, shall be l)efore the. 
Sessions Court at Bhgalpur. 


Pending re-trial, the Appellants will re¬ 
main on the same bail. 

Conviction set aside; 

Re-trial ordered. 


(CRIMINA . NEifISIONAL JURISDICTION] 

Kev. No. 998 of 1914. 

Chintamoni Jena 
Arors., ].st Party, 
Petitioner, 

V. 

Jagannath Ramanuja 
Das & anr., 2ad Party, 
Opposite Party. 

Criminal Procedure Code (.Itf V of 1898)^ sec. 
145—Omitsion of Magistra;e to give efect to pre¬ 
sumption arising from recently published record-of- 
rights, if a question of jurisdiction. 

The o*missioii of the Magistrate in mak¬ 
ing an order utider sec. 115, Cr. P. C., 
to give effect to the presumption arising 
from the entries in a recently published 
record-of-rights is not a question going to 
the jurisdiction of the Magistrate, and the 
High Court cannot interfere on that 
ground. 

This was a rule granted on the 14th 
.liinc 1;H t. against nn order of A. P. Das, 
M.s()., Di'puly Magi.strate of Puri,.dated 8th 
April 11)11, (l('claring imdcr sec. 145, Cr. P. 
C., the seeuiul parly to be entitled to posses¬ 
sion of (be disputed land until evicted 
therefrom in due course of law. 

The rule was issued on the ground, 
amyngst ollicrs, that there should have 
been separate proceedings in respect of 
the several ))lots claimed by the several 
sets' of tenants, and, secondly, on the 
ground that effect has not been given to the 
presumption arising from entries in a finally 
published record-of-rights. , 

The material jH)rtion of the Magistrate's 
judgment is as follows :— 

“ Prom the.evidence on record, I have 
been convinced that the first party fs not 


/ 

HoyMwmoD, J. 
Richardson, J 
1914,. 

II, August. 
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in possession of the nroperty in dispute. I 


have exarnine.d th(', last settlement khati- 
ans and find that (he disputed land 
stood in the uame of the predecessors of 
the seound party at the last settlement. 

‘‘The second parly have given over¬ 
whelming evidence n'garding their^posses- 
sion of the land in dis]>ule. 

“ I find that some of the finst ]>arty have 
got their names recorded at the Revision 
Settlement for a portion of the disputed 
area, hut the rent is dhuUhhag,■ a,nd it is a 
known fact that landlords let out a ixirtion 
of their itij-dahhal area to l('nants foi- a 
limited term on hhag. 

“I find the se<'ond party in |)ossession 
and declare that the sc'cond party he entitl¬ 
ed to |ios.s<'ssK)n of the disjnited area until 
evicted therefrom in due course of law, and 
] also direct that all disturhance of such 
possession he forhidden until .siK'h 
eviction.” 

Babu.s Girish Chandra Pal and Nalnii 
Chandm Pal for the l^ditioners. 

Messis. B. Chahrabarfi iindJ. Chaudhun 
and Babu Suresh Chandra Chakraburti for 
the Opposite J’arty. 

The Judgment of the Court was as 
follows :— 

The question which ajifiears to lie one, 
of jurisdiction on the rule really dc])ends 
upon the. second ground of the rule whudi 
is that effect has not hicn given to the pre¬ 
sumption arising from the entries in a^re- 
cently jmblished record-of-rights. That 
certainly i.s not a question going to the 
jurisdiction and we. therefore cannot iiTter- 
fere. We at first thought that the other 
ground that then! should have been 
separate proceedings in respect of the 
several plots claimed hv the scweral sets of 
tena.^ was a separate point going to the 
juri-s^tion. Rut we find that this is not 
80 . The other sets of tenants have not 


come here at all and the present Applicants 
have only come upon the ground that they 
had obtained tenant-rights and possession 
by a recently juiblished record-of-rights. 
It is needless to say that whatever pre- 
sumjition may be raised by such a record,_ 
it docs not in itself establish the fncium of 
]X)sscssion, and that if the Magistrate 
decides the factum of }X).ssession wrongly, 
that is not a question with which the High 
Court can inliu'fere under the Charter, it 
not being a question of jurisdiction. 

The Rule is discharged. 

Bidr discharged. 

[CRIMINAL REVISIONAL JURISDICTION 3 

Rev. No. 807 of 1914. 

vSadananda Mondal, 
SnARFUDinx, J. I.‘it Party, Petitioner, 

Trunon, J. 

1914, Krista Mondal, 

24, .June, 2nd Party, Opposite 

Party. 

Criminal Procedure Cofie [Act V of 18i)8), secs, 
m .‘l.'ifi—MernornnihiiH of evidence If snfieient in 
a proceeding under sec. llfn—ApplicabiUty of Sttb- 
scc. (,y'j, sec. 856 

Where in a proceeding under sec. 145, 
Cr. P. ('., the. Magistrate only made a 
memoratidnm of the evidence purporting 
to art under .<tub-sec. (dl. sec. 355 : 

Held (in .setting aside the final order of 
the Magistrate under sec. 145, Cr. P. G.) 
--That: the provisions of sub-scc. (I), sec. 
350, are imperative. 

That the ptovisions of sub-sec. (3) apply 
only to cases in which the evidence recor-l- 
ed under the first .sub-section is nbt record¬ 
ed in the Magistrate's own hand. 

^J’ljis was a Rule granted on the 18th 
May 1914, against an order of S. N. 
Has,* Esq., Sub-Divisional Magistrate of 
Magiira, dated the. 18th March 1914, 
declaring under sec. 145, Cr. P. C., the* 
sccon 1 party to continue in possesBion of 
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the subject in dispute until evicted there¬ 
from by the decision of a competent Civil 
Court! 

The material facts will appear from the 
judgment. 

Bobus Hari Bhusan Mukherjee and 
Satish Chandra Ghuttak for the Petitioner. 

Bahu Norendra Kumar Bose for the 
Opposite Party. 

The Judgment oe the Court was as 
follows:— 

This Rule, issued at the instance of the 
first party to proceedings under sec. 145, 
Cr. P. C., called U[X)n the District Magis¬ 
trate and the Opposite Party to show cause 
why (he final order made in these pro¬ 
ceedings should not be set aside on two 
grounds, namely, first, that the evidence 
had not been recorded in the manner pro¬ 
vided by sec. 35G, Cr. P. C., and, secondly, 
on the ground that the Magistrate did not 
receive the oral and documentary evidence 
tf'udered by the Petitioner. The Di-strict 
Magistrate has submitted an explanation. 
From this explanation w^c find that in fact 
(he trying IMagistrate did receive all the 
evidence, oral or documentary, that was 
off('red. With regard to the first ground, 
what the Magistrate says is that the Sub- 
Divisional Magistrate, that is to say, the 
trj'ing Magistrate made a memorandum of 
evidence in the .manner required by the 
third sub-section to sec. 356, Cr. P. C., 
and that the making of that memorandum 
should be regarded as a sufficient com¬ 
pliance with the requirements of the law. 
We are unable to accept this contention. 
The provisions of sub-sec. (3), sec. 356, 
Cr. P. ('., apply only to cases in ^vhich 
the evidence recorded uinlpr the first sub¬ 
section is not recorded iu. the Magistrate’s 
own hand. The provisions of the first sub¬ 
section are imperative, and we are unable 
to condone the non-compliance therewith. 


Weekly not'es. 


We therefore make this Rule absolute, and 
sot aside tiie order complained of. 

Buie made absolute. 

[CRIMINAL REVIS'ONAL JURISDICTION | 

Rev. Nos. 809 and 810 of 1914. 

^ Asrabuddin Sarkar 

Sharfuddin, J. and others, Petitioners, 
Teunon, J. V . 

^ 1914, Kalidayal Mullik 

17, June. and others, Opposite 

Party. 

Criminal Procedure Code (Act Vof 1898), tees. 
195, JflG—Indian Penal Code, sect. 471, 474 — 
Uiing as genuine a forge i document—Filing a 
forged document ns coming from the custody of the 
person hy whom it purported to be held, tf consti¬ 
tutes‘xiser'—''fence committed by such, act, sanc¬ 
tion if necessary for p osecution for—Possession o! 
forged document, knowing it to be forged and in¬ 
tending to use it as genuine, prosecution for, if lies 
without sanction—Stay of cs'imin I proceedings 
pending determination of civil suit 

Where in a case, under sec. 474,1. P. C., 
the prosecuUdti slorij was that the accused 
who was tiu Phintiff in a rent suit himself 
filed a kabiiliyat and an amalnama which 
were foryed and which purported to be 
filed by the ('omplainant, the Defendant in 
the rent suit : 

Held Thiit the art constituted a user 
within the ineanimj of see. 471, 1. P. 
and the offence eoniniitted was one under 
that seetiini and in respect of that offence 
sanction iiiuler see. 19.')‘or an order under 
sec. 47li, Cr. /'. ('., was nvecs.'rary. 

*rhat no sanction is necessary for a pro¬ 
secution under .sec. 474, I. P. G. 

That the decision of the issues in the 
rent suit beinrj largely dependent on the 
question whether the documents in ques¬ 
tion were or were not genuine, it was,ex¬ 
pedient that the criminal proceedings should 
be deferred pending the final disposal of the 
rent suit. 

These were Rules granted on the I8th 
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I\fray 1914, against the |>rocoeding8 taken 
against the T’<‘titioners under secs. 4655, 
465/109, 474, I. P. C., by the Siib-Divi- 
sional ^Magistrate of Gaibanda, by his order 
dated 14th Jaiuiary 1914, an application 
for a reference of which order to the High 
(’oiirt for revision was reit'ctod b|| M. 
^usiif. Esq., Sessions Judge, on the 30th 
March 1914. ^ 

On the complaint of the 0]>posite Party, 
the Petitioner and others were suuiinoned 
by the Sub-Divisional Magistrate of Oai- 
banda, under see. 174, I. P. C!., with 
res|)ect to their being in ix)ssossion of a 
kabulujat and an avialnania, knowing the 
same to be forged and intending to use 
them as g(‘nuine in a rent suit pending at 
the time befon' the Munsif of Gaibf^nda. 

The facts will appear from the judg¬ 
ment. 

lidbu Hrojnidw Soth ('lullterjrr for 
Petitioners in both cases. 

Mr. S. P. Siulut and Balm Surendra 
Nath Guha for Op|X)site Party in No. 809. 

Mr. Pugh and Bobu Surendra Nalh 
Guha for Op|X)sitc T’arty in No. 810. 

TJ)c Judgment oe the Coirt was as 
follows :— 

In these two Kules it a|)pea.rs that tw(; 
prosecutions under sec. 471, 1. P. have 
been instituted against the Petitioners in 
reH{xrct of certain documents, namely, in 
each case a kabuligat and an aniahiama. 
It further appears that the Petitioners 
instituted a rent suit (No. 324 of 191.3), and 
in that suit summoned the Complajn- 
a.nts in the criminal proceedings to produce 
the documents in question, each a kabuliyat 
and an amalnamd. The production of 
the*document8 followed. The ease for the 
(Complainants is that the documents are not 
genuin^nd were in fact produced not by 
the Co^lainanta but by the Plaintiffs, the 
Petitioners before us. The contentions of 
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the Petitioners before us are that a sanction 

under sec. 195 or an order under sec. 476 

« 

of the Code of Criminal Procedure is necea- 
sary before they can be prosecuted, and 
that in any case, pending the decision of the 
rent suit, the prosecution should be stayed. 

On behalf of the ('ornplainants, Opjwsite 
Parties, it is contended, first, that the docu¬ 
ments having been merely filed, there has 
been no user, and, secondly, that the prose¬ 
cution under sec. 474 requires no sanction. 
The second contention cannot bo disput¬ 
ed, and in support of the first, reference is 
made to the case of Amibca P. Singh 
\. Emperor (1). But in at least three sub- 
se(]uent cases \ Bati Jha v. Emperor (2), 
Moharak .III v. Emperor (3) and Krishna 
P. Mondal v. Bobindra Nalh Dunda 
(1)], it has been held that a( least in certain 
circiutistanccs the liling of a dcKUiuicut may 
couvslitute user. On the case for the prose¬ 
cution, ill the |ues<‘nt instance, the docu¬ 
ments were producc'd by the Petitioners as 
dricimients coming from tlie custody of the 
('ornplainants. We are of opijiion that this, 
if established, constitutes a user within the 
meaning of sec. 471, I. P. (_'. It follows 
that the olTences, if any, committed are 
under sec. 471 of the Code, and in respect 
of 1 ho.seIjtrejicos sanctiou under sec. 195 or 
an order under sec. 470, Cr. P. C., is 
necessary. 

Apart from this, it is ilot disputed that 
the decision of the issues in the rent-suit 
d(.'|Kmds largely on the question whether the 
documents in question arc or are not 
genuine. That being so we are of opinion 
that it is exyiedient that the criminal pro¬ 
ceedings should Ixi deferred pending the 
final disfxjsal of the rent suit. After that 
suit is disposed «of, it will be open to the 

(1) I. I. R. 26Cal,820 ,1908). 

(2) I. L B. .39 Cal. 488 ( 911). 

• (8) 17 0- W, N. 94 (19181. 

t4) 18 Indian Cam 99 
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Courts and to the Complainant to take 
further appropriate action. These Eules 
are therefore made absolute, and the pre¬ 
sent criminal proceedings quashed. 

The Petitioners will now bo discharged 
from their bails. 

Rule made absolute. 

[CRIMINAL REFERENOB.J 
Rek. No. 145 OF 1914. 
Shaufuddin, J. ] The Empekor 
Teunon, J. I r. 

1914, I Raffi Rapt 

11, August. j and other.'!. 

Criminnl Procedure Code (Act V of 1898), sec 
Jf76—Indian Penal Code (Act XLV o, 1860), sec. 
1S£—Calling foi' a report from mtereited party 
as to truth of complaint, / ropriety of—Order for 
prosecution, without svjficient enquiry into tnith of 
complaint. 

The Petitioners filed an application 
before the Sub-Divisional Magistrate praij- 
ing for proceedings under secs. 144 and 107, 
Cr. P. G., against several servants oj a 
certain factory, u'heretipon the Magistrate 
called for a report from the Mattager of the 
factory, and on receipt thereof required the 
Petitioners to shoio cause against prosecu¬ 
tion under sec. 182, 1. P. C., and then 
after examining some witnesses on each 
side, hut without examining the Petitioners 
themselves, made, an order under sec. 476, 
Cr. P. C., directing their prosecution for 
an offence under sec. 182, 1. P. C. 

Held —That the order of the Magistrate 
■ir. calling for a report from the Manager 
of the factory teas 'open to great objection. 

That the accused being the servants of 
the factory, the Manager was an interested 
party and he ought not to have been asked 
to make a report in these judicial 'pro¬ 
ceedings. , 

Held (in setting aside the order for pro-, 
secution)—That further enquiry should be 
made into the truth of the Petitioners' dom* 
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ptaint, and they themselves should be exa¬ 
mined if they chose to give evidence. 

This was a reference from the Sessions 
Judge of Darbhanga (R. L. Ross, Esq.), 
dated 17th June 1914, recommending that 
the oyler of the Sub-Divisional Magistrate 
of Samastipiir, dated the 2Cth May 1914, 
directing under ,sec. 476, Cr. P. C., the 
)iroR<x-ution of the Petitioners under sec 
182, T. be .set aside for reasons set 

forth in the letb'r of reft'rence. 

The letter of reference was as follows :— 

“ On 8lh April 1914, the 16 Petitioners 
presented a t)etition to the Sub-Divisional 
Magistrate of Samastipiir, complaining 
again.st 9 pm’sons, servants of the Birauli 
PiKtor>, and praying for proceedings 
against llunn under secs. 144 and 107, 
(.>. P. C. The substanc(* of the jietition 
was that these 9 persons wanted to take 
the Petitioners to the factory to make 
llii'm execute agreements for the cultiva¬ 
tion of indigo .forcibly, and that they 
threatened (hmi with the in.stitulion of 
civil and eriminal easi-s; that on Oth 
April 1911, they came to the houses of 
the Petitioners to take them forcibly and 
abused and ihreat.med to beat them. On 
this petition the Magistrate passt'd the 
following order: -• ‘ To Mr. Wylde of 
Birauli ]'"aetorv. Please report on the cir- 
emnstanees of this petition. Put iqi on 
•26th April, 1914.’ A rejxirt was sub¬ 
mitted by Mr. Dauby, Manager of Dholi 
Concern, to the effect that the petition was 
false. On rec('ipt of this report the Magis¬ 
trate pas‘!ed the following order : ‘ Report 
received. Piditioners to show cause on 
11th May why they should not prosecut- 
ed under siv. 18*2, I. P, C.’ Witnesses 
were examined on both -sides and the 
Afagistrate drew up a proceeding under 
sec, 47G, Cr. .P. C.. recommending the 
prosecution of the Petitioners under 
sec. 182. 
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“ Thp order recommended for revi¬ 
sion ;-The proeeedin}^ under sec. 476. 

“ The f,muinds u)>on which, in the 
opinion of this Court, the order should he 
reversed :—(<i) The petition of complaint 
against servants of the Biraiili Pacta”y was 
sent to th(' Afanager of JUraiili Factory for 
rejx)rt. The r('[)ort was submitted by^the 
Manager of JMioli Factory of which BirauU 
is an outwork; and on that report, whkh 
the Magistrate himself dc'seribes as ‘ the 
r<'[H)rt of an inter-ested party the ordtT 
to show enus(' against prosecution under 
see. 18'2 was passed. The Magisti'ate has 
therefore not followed a judicial procedun;; 
and although evichmee was subsequently 
tak('n, it is im|)ossibje to say where the 
elTeet of the initial illegality ceased, and 
it must be, taken to have vitiated all the 
subsequent proceedings flowing from it. 

"(h) There is also the technical obje.-lion 
that the original petition which, although 
it seeks proceedings nruh'r the preventiv*' 
sections of tlie Code, is a complaint within 
the irK'anjng of see. 1 (h) {Crou'dij v. 
llriUy (1)] has not Ixam finally dis|)ose(l 
of, and tlierefore a juosecution should not 
be ordered under st'c. Iti2. T. P. C.” 

Jidbu't Atii’ija Churan lUtse and Jhii- 
kunlhd Ndih Milra for th<' Petitioners. 

Mr. StiHdii .1 liindd for the Crown. 

Th(' .Ji nc.ME.NT OK THE CoiJitT was as 
follows :— 

This is a reference made by th(! Sessions 
Judgs’. of Darbhanga und<'r sfx;. 438, (!r. 
P. ('. It apf)ears that on the 8thj\pril 
1914, the Petitioners pres(*nted a petitioti b) 
the Sub-Divisional Magistrate of Sama.sti- 
pur, complaijiijig against 9 |XTsons who 
are servants of the Biraidi Factory. In 
the concluding portimi of their jxjtition the 
P^tijlipners y)rayed for pivjeeedings against 
these 9 persons under sees. 144 and 107,' 
Cr. P. C. The substance of the petition 
(W 17 ('. w. N. 664 ;1912 a 


was that these 9 persons had criminally 
intimidated the Petitioners, assaulted them 
and attemf)ted to wrongfully confine them. 
On the filing of this f)etition, the Sub- 
DivisionaJ Magistrate passed the following 
order “ To Mr. Wyldc of Birauli Factory. 
Please refX)rt on the circumstances of this 
jx'.tition. Put up on 25th April 1914.” 
This order is oj>en to great objection. It 
was Birauli }K?ople wdio were the accused. 
Afr. Wylde, the Manager of the Birauli 
Factory, therefore an interested party, 
ought not to have been asked to make a 
re]X)rt in these judicial proceedings. On 
the 20th of April a rejiort w'as received and 
then'upon the Petitioners were called upon 
to show cause why they should not be 
firosecuted under sec. 182, I. P. C. On 
the 25th of May, four witnesses were 
examined for the IVtitioners and two 
witnesses for the other side; then on the 
JOth of May an order under sec. 476, Or. P. 
C., was njad(‘ directing that action should 
bi; tak('n against the Petitioners under sec. 
182, J. P. C. We are of opinion that the 
order, dated the 20tb of 7\pril 1914, and 
that, dated the 2Gfh of May 1914, should 
b<' set aside. We ;ire Jurther of opinion 
ihat suflicient enquiry has not been made 
into the complaint made by the Peti¬ 
tioners. There should be further enquiry 
into the truth of the statements made by 
them ill their petition. We may here 
suggest that a local enquiry is desirable 
iu this case. It may be made by the Sub- 
Divisional Magistrate himself, or he may 
(k'pute a Subordinate Magistrate for this 
jiurpose. It appears that the Petitioners 
complain that although some witnesses on 
their side were examined, they themselves 
have not been examined. They should be 
examined if they choose to give evidence. 
We accept the reference, set aside the 
orders above referred to, and send back the 
case for further enquiry. 
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€ont<ntr, 

SOTBS. 

EWTOBUtNoTHS- Vendor's lien, if can be 

Articm - trmsferred—'tnmffr of 

Current ludiiui Orkcs .. xxvi I’ropert^ Act, >. bb, sub-s, 
NOTES OF OASES (4),ri. (tj .. BlvUi 

Calcutta High ourt. (Civil Kkvisional.) 

(Civil AFCiiLLATi. i Girls Ghundra Mahcnder v. 

Nand Kumsr Bsiua v. ruma Chandra Duttand 

Nabin Chandra Uania and others. I'rocintHal Small 

others. Appearanee-Citil Cause Courts Ael—SuUfor 

/^oeedure Code, Or XII, r^uni, uith jnffre.((, 

r. 19 - Dismissal for default xxvii money adtanctd fo> mar- 
OiJiporattou ot Calcutta r. | rlaye p.«i, if can beiiistt- 

Sushila Sundari Uasl. 1 luted in Small Cause Court 

Decree, execution qf-Con- —Art. 35, el. a- of fro- 

sent-decree against Hindu tincial Small Cause Courts 

teidou, directing execution Act, i/ bar to siicb suit - 

against iusband's property Return of plaint by Small 

in her hands-Death of Cause Court Judge—Juris- 

ttidoie—Sxecidion against diction—High Court's inter- 

retersioner . . , iivii ference under s. 15 of the 

Sheuuaudan Lie. Moulvl Charter Act. and s. Ubof 

Jaiaul Abdltt and others. the Cioil I'roceduie Code .. xiviii 

■)Ef>ORT8 («M Index). 

Companies composed of alien enemies trad<^ 
ing under State control. 

We take the following from the English Law 
Journal which lays down the law as it is in 
England and the practice as observed in the 
High Court of England regarding the carry¬ 
ing on of the business of a coni[)any formed 
in Flngland but composed chiefly of alien enemy 
share-holders. It would seem tliat, »uch busi¬ 
ness may be allowed to be carried on with the 
reservation that no ^Kirtiou of the profits of the 
company, and we may add that no fiortion ,of 
its funds or manufacture, should find its way 
into the enemy country. 

“ Where the control or management of any firm 
or company is likely to bo so affected by the pre¬ 
sent stete of war as to prejudice the effective 
continuance of its trade or business, and the Board 
of Trade is satisfied that it is to the public interest 
that the trade or business should continue to be 
carried on, the Court may, on the application of 
the Board, appoint a ‘ controller ’ of the firm or 
oompany with such powers as it thinks fit (Trad¬ 
ing with the Enemy Act, 1914,* sec. 3). The first 
ease under this piece of emergency legislation 
came before Court of Chancery Jn re Meister 
Ididus and Lrwming, 14% and it appeared that 
the company, which was engaged In the manu¬ 
facture of synthetic indigo in Lancashire, was 
registered wider the Companies Acts, but that all 
etedpt twelve shares wdre held by German sub¬ 


jects resident abroad, and that on the outbreak 
^ the war the Secretary of the Company received 
■ihstructions from the directors to close the factory. 
The Board of Trade, however, found that it was 
to the public interest that the business sbo^d 
continue to be carried on, and applied to the 
Court on petition to appoint a ‘ controller ’ under 
the Act. Mr. Justice Warrington, after a review 
of all the circumstances of the particular applica¬ 
tion, laid down some general rules for procedure 
in such cases, holding (1) that applications under 
the Act might be jiiade by originating motion in¬ 
stead of by petition; (2) that the Court would re¬ 
quire evidence that the information on which the 
Board of Trade based its applications had reason¬ 
able foundation; (3) that the ‘ controller ’ appoint¬ 
ed, becoming an officer of the Court, would bo 
ordered to give the usual security demanded from 
a receiver; (4) that the Court, while not directr 
ing the controller to pass the ordinary cash ac-^ 
counts of a receiver and manager, would reserve* 
the power to require him to render and vouch -his 
own accounts in addition to those of the company: 
and (5) that the controller would make periodicai 
reports upon the company's business and as to 
the result of carrying it on, and a fresh report on 
his being discharged from office. The learned 
Judge was careful to make it clear that the condi¬ 
tions were not the same as they would be in the 
carrying on of a business of the purpose of a wind¬ 
ing up; the controller was merely appointed ‘ to 
keep the business as a going concern during the 
continuance of the present state of war and until 
the carrying on could be resumed by the company 
in the ordinary way ’. It is abundantly clear from 
this and other indications that neither the Board 
of Trade nor the Court will give any countenance 
to the vulgar ideas of confiscation which are some¬ 
times propagated in un-official circles. Enemy 
property here will be none the less respected in 
our Courts because, owing to the state of war, 
the profits arising from it cannot be allowed to go 
abroad while the war continues, and any use which 
may be made of it in the meantime will be regu¬ 
lated strictly by considerations of what is neces¬ 
sary in the public interest.” 

Pleaders signing VaHAlatnamas after pre> 
sentation. 

We have received a communication freim 
the Joint' Secretary, District Bar Asso- 
dation, Tipperah, drawing attention a 
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letter addressed by the Registrar of the 

Appellate Side of the High (loiirt to the District 
Judge of Tippcrah, dated the 19th November 
1914, a copy of which was sent by the Dis¬ 
trict Judge to the District Bar Association. 
It appears that the Miinsif of one of the 

Courts in that District disapproved of, the 

practice (which we believe is as old as 

the profession of pleaders in the Mofussil) 
accordin'^ to which a pleader who dWires 
tr apjx'ar in a case on the .strength of a 
vakalatnama in which his name appears, but 
which he did not sign at tlie time it was sign¬ 
ed and filed by another pleader, is peianitted to 
sign at a later stage and appear in the proceed¬ 
ing, and insisted on the vakalatnama being 
signed by any pleader appearing in the case 
before the vakalatnama should be filed in Court. 
His brother officers, when referred to, having 
expressed similar view’s, the District Bar Asso¬ 
ciation brought the matter before the District 
Judge, who agreeing with his subordinate Judi¬ 
cial Officers wrote to the High Court reC/om- 
mending the discontinuance of the practice. 
The High Court, wc are glad to find, has not 
accepted the recommendation. It is difficult 
to see what valid objection there, can be to this 
practice which is both of long standing and of 
wide application. On the other hand there is 
everything to commend it on the ground of con¬ 
venience. In such circum.stances and in the 
absence of any illegality patent on the face of 
it, it would have caused great inconvenience 
to the litigant public to n])set the practice. 


The letter of tlie Registrar, which w’e publish 
below', makes it perfectly clear that the practice 
is not opposed to any statutory or other rule 
0 ^ law, even by implication. 

“ I am directed to acknowledge the receipt of 
your letter No. 2790 G, dated the 5th November 
1914, in which you a.sk permission to issue a Cir¬ 
cular Order orde-ing the discontinuance of the 
practice whereby, after a ’vakalatnama has been 
accepted and filed by a pleader, some other pleader 
oi pleaders whose names appear therein ask to 
be allowed to sign the same and to appear in the 
proceeding. 

2. In reply, I am to say that the practice, to 
which voM refers is believed to be very general, 
that, it is based upon^ that followed in the High 
Court, and that the objection to it disappears 
when it iMffiBierabered that the law (Or. Ill, r. 4, 
Civil Proceow’e Code^ does not require the accept- 
ancef»^ a vakalatnama to b in writing. In such 
date of the second acceptance may be 
if thought necessary. 


[Vot. XIX. 

3.' In the circumstances, the Judges are unable 
to accord the permission asked for.” 


CIIRRBNT INDIAN CASES. 

(Criminal.) 

Criminal Procedure Code (Act V of 1898), sec 
195—Sanction. 

Muhammad Kakhbuddin v. Bhbkhi Ram, I. L. R 
.‘13 All. 212. 

The Petitioner was declared insolvent in _th, 
Court of the District Judge and proceeding! 
against him were pending. He presented ! 
written Petition to the District Judge in which ht 
made some allegationB against one B. The Peti 
tioner asked the District Judge to take action ii 
various ways, one of these ways being by procurinf 
a Police search at B’s premises. This Petitioi 
was forwarded by the District Judge to the Magia 
trate with a request that immediate action mighi 
be taken by the Police. The result was B wai 
arrested. Eventually the investigating Polict 
officer reported that there was no sufficient evi 
dence to warrant further proceexlings against I 
who was discharged by the Magistrate.. There 
upon on the application of B, the District Judg< 
sanctioned the prosecution of H. 

Held-That criminal proceedings were instituted 
against B within the meaning of sec. 211, I. P. €., 
but the Court of the District Judge was not the 
Court in which these proceedings were instituted 
and it was at least doubtful whether it could be 
said that this offence of causing to be instituted 
criminal proceedings without just or lawful 
ground was committed in relation to a proceedinp 
pending in the Court of the District Judge. 


Criminal Procedure Code (Act V of 1898), sec. 
133. 

Jaoaunath Sahit r. Pahmbshwab Nabain, I. L. R. 
33 All. 209. 

The Petitioner was the owner of a field the 
level of which was below that of the surrounding 
fields and the result was that the surplus watei 
flowed over this field into a tank to the south ol 
the field. The Petitioner erected a hind on the 
north of this tank and also raised the level of 
the field to such an extent that the flood water 
instead of flowing into the tank as it used to do 
was held back and caused injury to the adjoining 
fields. 

Hcld -That the Petitioner's field was not such 
a channel as had been or could lawfully be used 
by the public. If injury had been caused by any 
tortious act done by the Petitioner, the per¬ 
sons who h^ been damnified might have their 
remedy by civil suits. 


Criminal Procedure Code (Act V of 1898), sec. 
526. 

EMfBBOB r. Jagoan, I. L. R. 36 All. 239. 

The law did not intend that a transfer of a ease 
should be ordered siinplr because an accused 
person thinks that he would not get an impartial 
irial, but the red question to be considered u 
whether on the facts disclosed in the application 
there arises a reasonable apprehension that the 
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fi^gtrate who is seised of the case ma^ be pre¬ 
diced wittingly or unwittingly against the 
cased. 

I Criminal Procedure Code, secs. 112, 167—Re- 
land. 

I Empekob V. Rambbhwab, I. L. R. 36 All. 262. 

Sec. 167, Cr. P. C., does not apply to cases in 
Ihich action is taken under sec. 112 of the Code. 

[Criminal Procedure Code, sec. 476. 

[Re S. Suppaya, I. L. R. 37 Mad. 317. 

JA Magistrate in making an order under sec. 476 
Imittcd to direct the accused to be taken before 
be nearest Magistrate of the first class. He sub- 
equcntly made an order directing him to be 
ikcn before such Magistrate. 

Held—That the omission of the Magistrate was 
most an irregularity which was set right by the 
iibsequent order of the Magistrate. 

Criminal Procedure Code, sec. 307. 

Re a. Mutyalu, I. L. R. 37 Mad. 236. 

The accused was placed on his trial on a charge 
robbery under sec. 397, I. P. C. The jury 

I nanimously found him not guilty. On a reference 
y the Sessions Judge under sec. 307, Cr. P. C,, 
Held—That the High Court could convict the 
ccused under sec. 326, T. P. C., of which offence 
the jury could h' ve convicted him 


CALCUTTA HIGH COURT. 

ftMMt daoUilouB not vat rsportad. 

(Hm imponanl cmm to IM InU; reportod borMftar.) 

hviL Appelutb Jukisdiction. Before N. 
R. CiiArrEBJEA and Greaves, JJ. Appeal from 
Ordek No. 469 OF 1910 with Rule No. 36 of 
1911. NAND KUMAR BARUA, Petitioner, 
Appellant v. NABIN CHANDRA BARUA and 
OTHERS, Opposite Party, Respondents. 26th 
November, 1914. . 

Appearance—Civil Procedure Code (Act V of 
1908), Or. XLI, r. 19—Dismissal for default. 

13th of June 1910, was fixed for the hearing of 
be appeal in the lower Appellate Court. The Ap- 
lellant’s pleader was ill that day, and did not ap- 
icar in Court. The Appellant happened to be pre- 
lent in Court and, on the case having been called 
m, he asked for time to get his pleader. This was 
lisallowed and the appeal was dismissed without 
jearing. Thereupon, on Hie 1st of July 1910, the 
Appellant mode an application under Or. 41, r. 19, 
iJid that application was dismissed by the learned 
Jistrict Judge, on the ground that the Appellant 
appeared in the case and that the application, 
herefore, could not come within the scope V)f Or. 
il, r. 19. . 

Held, that the mere presence of the Appellant in 
he Court-room on the day of hearing and his 
lavmg asked the Court foi^time to get his pleader 
pot constitute appearance of the AMellant 
rithm the mtaniim of Hie Civil Procedure Code. • 
Babu Probodh Coomar Das for the Appellant. 
Babu Khitish Chunder Sen for the Reepondente. 
A T. M. . Appeal tRowed. 


Civil Appellate Jurisdiotion, Before D. Ohattib* 
jEE and Mullice, JJ. Appeal from Appbluts 
■ Order No. 173 of 1912. CORPORATION OF 
* CALCUTTA, Appellant v. SUSHILA SUN- 
DARI DASI, Respondent. Heard, 26th Nov¬ 
ember and Ist December, Judgment, Ist 
December, 1914. 

Decree, execution of—Consent'decree against 
Hindu widow, directing execution against hus> 
band’s property in her hands—Death of widow— 
Execution against reversioner. 

Tv(^ brothers Rajnarain and Debnarain possess¬ 
ed certain house properties in the town of Calcutta. 
After Rajnarain’s death some taxes due to the 
Municipality fell in arrear and the Corporation of 
Calcutta brought a suit in the Presidency SiuaU 
Cause Court for the recovery of the said ti«e* 
from Hemoda Mohini, the widow of Rajnarain, and 
from Debnarain. A decree by consent was pass¬ 
ed in the following terms: “As regards the first 
Defendant (Hemod^a Mohini), to be levied out of 
the estate of Rajnarain Dutt, deceased, in the hands 
of the first Defendant, and as against the second 
Defendant, personally.” This decree was traon- 
ferred for execution to the Court of the First 
Munsif of Alipore. Hemoda Mohini having died 
after decree, her daughters Susila and Promila 
were substituted in her place They seemed to have 
objected that before any other property in their 
hands could be laid hold of. the property for the 
taxes on which the decree nad been passed must 
be attached. This appeared from the judgment 
<if the District Judge, dated the 23rd September 
1910, in appeal. The learned Judge held that “ the 
executing Court is bound to execute the decree as 
an ordinary money-decree; the decree in question 
may be executed by attachment and sale of any 
property belonging to the deceased judment- 
debtor now in the hands of the Appellant.’’ The 
decree-holder then attached some immoveable 
property belonging to the estate of Rajnarain Dutt. 
The daughter Susila objected that this property 
was not liable, as she had not inherited this pro¬ 
perty from the judgment-debtor Hemoda Mohini, 
but from the father Rajnarain. The learnea 
Munsif held that the objection must fail, as he 
could not go behind the decree. On appeal the 
learned Subordinate Judge set aside that order 
holding that the prop<*rty attached was not liable, 
as the objector obtained the same not as the heir 
oLHenioda, but, as the heir of Rajnarain. Against 
that order the Corporation appealed to the High 
Court. • 


Held, that the deeree was to be executed only 
{gainst any personal property belonging to 
Hemoda, which had come into the hands of the 
objector, and not against properties which she had 
inherited from.her father Rajnarain. 

Dr. Dwarka Nath Mitter for the Appellant. 

Babus Indu Bhusan Brahmachari (for Babu 
Trailokho Nath Chakrabarty) and Bhupendra 
Nath Guha for the Respondent. 

A. T. M. * Appeal dlsmiased.. 
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Civil Appellate Jubisdiction. Before Coxs and 
Hichabdson, JJ. Appeal from Appellate Deosbe 
No. 246 OF 1911. SHEONANDAN LAL, De¬ 
fendant No. 2, Appellant v. MOULVI JAINUL 
ABDIN AND OTHERS (Plaintiffs) and LADDU 
GOBIND AND OTHERS (Principal and 2>ro formd 
Defendants), Respondents. Heard, 19th Nov¬ 
ember, Judgment, 25th November 1914. 
Vendor’s lien, if can be transferred—Transfer of 
Property Act (IV of 1882), sec. 55, sub>sec. (4), 
cl. (b). s 

The suit was for recovery of Rs. 1,000 said to 
be portion of the unpaid purchase-money of M^uza 
Dumduma and therefore charged upon that village. 
This village was sold in 1902 by Ashrof Hossain 
' and Abdul Huq to the Appellant. Out of the 
purchase-mfmey a sura of Rs. 1,000 was kept by 
the Appellant on the understanding “ that he 
should pay to one Mahomed Kazim in September 
1903, in payment of a mortgage by conditional sale 
of two villages which may briell.v be described as 
Calib and Katra. Abdul Huq died, .and this suit 
w'as brought by Ashrof Hossain as one of Abdul 
Hiiq’s heirs and by the other heirs of Abdul Huq. 
Ashrof Hossain in 1904 gave' the right of redeem¬ 
ing Calib and Katra to his daughter Bibi Azizan, 
ill order that she might obtain those villages by 
paying the mortgage-money, viz., Rs. 1,000 from 
her own pocket; and in 1905 he gave to 
Abdul Huq, his son, his interest in the right of 
recovering the sum of Rs. 1,000 which was in 
deposit with the Appellant. The Appellant had 
not psiid the money, although it was two years 
after the due date. In 1906, Abdul Huq gave the 
Appellant notice to pay this money, but as he did 
not do so, the present suit was instituted. After 
the suit was iiistituted. the Appellant bought the 
equity of redemption of Calib and Katra from Azi¬ 
zan alleging that he gave her the sum of 
Rs. 1.000 to be paid by her to the original mort¬ 
gagee. This allegation was supported by Azizan. 
The Court below gave the Plaintiffs a decree. 

Held, that the charge mentioned in sec. 55, sub¬ 
sec. (4), cl. (b), of the Transfer of Property Act 
could be transferred to an assignee. 

Dr. Dwnrka Nath Mitter and Babu Satindra 
Nath Mukerjee for the Appellant. 

Moulvi Muhammad Mustafa Khan for the Res¬ 
pondent. 

A. T. M. Appeal dlEinlsseil. 

Civil Revisionai. JuRTsifimioN. Before D. Chat- 
TERjBE and MnjHCK, ,TJ. Civil Rule No. 822 
OF 1914 CTRia CHANDRA MAHENDER, 
Plaintiff. Petitioner v, PTTRNA CHANDRA 
DTJTT AND OTHERS, Defendants, Opposite 
Party. 30th November, 1914. 

Provincial Small Cause Courts Act (IX of 1887)— 
Suit for refund, with interest, of monev advanced 
for marria^ pan, if can be insHtated in Small 
Cause C«||l—Art. 35, cl. (g) of Provincial Small 
Cause CofiRs Act, if bar to such .suit—Return of . 
plaint bv Small Cause Court Judge—Jurisdiction— 
nigh .' Court’s Ipterference under sec. 15 of the 
Charter 
Code. 


Act lid sec. IIS of the Civil Procedure 


/ 1 

Plaintiff'instituted a suit in tile Bmidl 
Court at Sealdah, against the Defendant and 
brother Baroda Prasad Dutt for the refund 
Rs. 200 paid to the Defendant on the 4th Agrahayi 
1320 B, S., as advance out of the sum of Rs. • 
being the stipulated pan of the marriage arrang 
between Plaintiff’s daughter and Defendan 
brother Baroda Prasad Dutt. The marriage v 
to take place on the 16th of Agrahayan, and the' 
Agrahayan was fixed for the blessing ceremc 
(Asirbad) of the bridegroom which was perforn 
and tho 11th Agrahayan was fixed for the blessi 
ceremony of the bride. Plaintiff having received 
formation from his eldest brother of the char 
of an obstacle to the marriage taking place in t 
month of Agrahayan owing to a probable chi 
birth in the family coiumunicated this to t 
Defendant on the 8th Agrahayan. Thereup 
the bridegroom’s party did not come to bless, t 
bride on the appointed day, and Defendan 
brother was married to some other girl in t 
course of the month of Agrahayan. 

Plaintiff then instituted the above suit for i 
fund of tho said sum of Rs. 200 paid to Defenda 
with a further sum of Rs. 6 as interest thereon. 

The learned Small Cause Court Judge held tli 
the .suit as framed was one for compensation f( 
tho breach of a promise of marriage and that Ai 
.85 (g) of the Second Schedule of Provincial Snia 
Cause Courts Act was a bar to his taking cognizani; 
of the same, and he, therefore, returned the plait 
fitr presentation to the proper Court. Thereupoi 
Plaintiff moved the Hi^ Court under sec. 25 i 
the Provincial Small Cause Courts Act and obtai 
ed the present Rule. | 

Babu Purnendu Siindar Banerji for the Pet 
tioner contended that the suit was not for an 
compensation for breach of the marriage, but f( 
refund of the sum advanced and the case reporte 
in 13 C. W. N. 36 (Notes portion) was relied upoi 

Babu Jogindra Kumar De for the Opposite Part 
took a. preliminary objection that inasmuch r 
the Small Cause Court Judge simnlv returned tl 
plaint for presentation to the proper Court wit 
out deciding the case, there had been no error i 
law, and the High Court could not interfere undi 
sec. 25 of the Provincial Small Cause Courts Af 
The case in 13 0. W. N. 403 was cited as authorit 
It was further contended that inasmuch as tl 
breach of the promise on the part of the Defen< 
ant gave rise to the cause of action of the Plaii 
tiff’s suit, the case fell under sec. 73 of the India 
Contract Act, and the claim was therefore fi 
compensation for the loss sustained by the Plai 
tiff in consequence of that breach. 

Held, that the suit was for recovery of the su 
of money paid to consideration of a contract n< 
given effect to ahd as such Art. 36 (g) of the Secoa 
Sehe'dule of the Provincial Small Cause (jourts A' 
was no bar to the suit being tried by Small Oai’* 
Court. ‘ 

Their Lordships held that they could intw^ei 
under sec. 115 of the Civil Procedure Code ai> 
see. 15 of the Charter Act. 

H. 0. S. 


Kale made abaolnte. 
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[CIVIL APPSVtATB JURlSDtCTlOII.] 

AfFBAI* FBOM ObJGIVAL ClVlL JUBISDIOTION 

No. 55 OF 1914. 

WOODBOFFB, J. 

CoxB J Nabbndba Nath Babu 

' * ». 

H. L. Stephenbok. 

Bengal MtdiceA Aet (VI, B. C., of 19H), m. F7 
—Rvle* framed under the Aet bg Local Oovemment, 
f altra vins—Spedfie Belief Act (I of 1877), eee. 
15 — Handamui-^Omieeion of qwtUfied candidate'e 
name from Election Boll—Jlietate of Returning 
Oficer—JuriidictioH of High Court to interfere. 

The Petitioner was a Licentiate in Medi¬ 
cine and Surgery of the University of Cal¬ 
cutta and as such toas admittedly entitled 
to be registered under sec. 4 of the Bengal 
Medical Act. The Petitioner’s name was 


1914, 
31, Jnly 


omitted from the preliminary list of per- 
^ons qualified to vote at the first elections 
under the Act published by the Returning 
Officer appointed by the Local Govern¬ 
ment. His name was also omitted from 
the final Election Roll. The Petithner's 
application to the Returning Officer to have 
his name entered was not considered by 
that 'officer. The Petitioner applied to the 
High Court under sec. 45 of the Specific 
Relief Act for an order compelling the 
Returning Officer to include and publish his 
name in the final Election Roll. 


Held —That the High Court *had no 
jurisdiction to interfere. 


Under rule 16 of the rules framed by 
the Local Government under the Bengal 
Medical Act, the decision pf the Local 
Government on any question that may 
arise as to the intention, construction or 
application of the rules shall be final, and 
under sec. 27 of the Act no suit or other 
legal proceedings shall lie in respfct of 
any act done in the exercise of any power 
conferred by the A ct on the Local Govern¬ 
ment or the Council or the Registrar. 

The Act which is referred to in sec. 27 
is not (Trie done by the Local Government, 


but done in exercise of any power confer¬ 
red by the A ct on the Local Government. 

Her Chai’DHuhi, .J. —It is quite clear 
that under sec. 33 of the Bengal Medical 
Act the Local Gorernment has power to 
rhike rules for the purpose of carrying out 
the .4ct and the rules framed and published 
weie not ultra virefi. 

PeryWootHoiwR and C'oxe, .J.J. —Even 
assuming that the rules were ultra vires, the 
appfwation must fail; for it was ba,sed on 
the assumption that the rules were not 
ultra vires but that they were valid rules., 
which had not been given effect to in one 
particular by the Returning Officer. 

This is an application under soc. 45 of 
the S))ecifie Aet to com|x?l the 

Hon’hlc Mr. H. Ej. Stephenson, Financial 
Secretary to the (rovei'innent of Bengal, 
who «as apjioiiited hy the (lovernincnt to 
he the Returning Ofticer under the Bengal 
Medical Act in lesja'ct of the first elections 
to the Council of Afedical Registration, to 
include and publish the name of the Ap¬ 
plicant Br. Narendra Nath Basn in the 
final Election Roll, .so as to enable him to 
take part in that election. 

The facts are shortly as follows :—Dr. 
Basil is a Eiiecuitiate in Afedicine and Sur¬ 
gery of the Calcutta Cniversity, having 
obtained his degree in 1890, and he is a 
medical praclitioner practising in Cal¬ 
cutta. Under the rules published by the 
Local (l(»vernmcut under sec. 33 of the 
Bengal Afcdical Act, a preliminary list 
of^|)ersons apivaring to l>e qualified to vote 
at the first elections was published by the 
said Returning Officer in the Calcutta 
Oa'jsctte of the 10th June 1914. Dr. 
Jiasu's name was not included in that 
preliminary list. Under the. rules all 
objections to and applications for inclusion 
of names in the said list ivere to bo sent 
to the office of the said Returning Officer 
boforo the 4th of .Tqly 1914, Dr. Basil 
-sent an applioatioft fop inclusion of his 
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name on llie 211(1 of July 1914. His ap¬ 
plication was not considevocl by the Re¬ 
turning Officer at all. It was admitleil 
by the counsel for the Rt'lurning Officer 
that such failure to consider the applica¬ 
tion was due to an oversight. On the 15th 
of duly 1914, a list piir]xn'ting to be the 
final Election Roll was ]>ublished\in the 
Calcutta frazefte and the nanie of 
Dr. Basil was again omitted from the nnal 
list. On the 17th of .Inly 1914, Dr. Basu 
again applied to the Retuniing Officer for 
inclusion of his name. In reply to such 
application the Returning Offici'r on the 
21st of July 1914 wrote saying that, siiw-e 
the name of Dr. Basu was not included 
in the final Election Roll, it was not }>os- 
siblc under the rules to enter his name in 
the list of voters, D)X)n such rofiisal this 
application was made to the High Court. 

The case came on for hearing in the 
first instance before Chaudhuri, J. 

Mr. II. I). Bose (with Mr. B. L. Mittcr 
and Mr. Sarradliihary) for the Afiplicant. 

Mr. Bose argued that it wa.s a projier case 
under si'c. 45 of the Spc'cific Relii'f Act, 
and nothing in the Bengal Medical .\ct 
had taken away or interfered with the 
jurisdiction of the High (.'ourt. Sec. 27 
of the Bengal Medical Act had no appli¬ 
cation, as the Iteturning Officer under the 
rules was indi'per.dent of tlu' Local (!ov- 
ernment or tlui Council or the Registrar 
under tlu' Act. He was a public officer 
whom the Court could com|>el to ^lerfonn 
his duty. Hiih.^ 4, which provided that on 
publication the final Election Roll should 
b<' “ deemed to be final and conclusive ”, 
meant that it should be conclusive for the 
purpose of the election and any election 
held on the basis of the said final Elee- 
tioil Roll as nublishcd could not be 
challenged on the ground of the Election 
Routing inroiTcct. He further submit¬ 
ted that rule 3 provided t)jal the Return¬ 


ing Officer ” shall ” consider all objeotioni 
and applications in' respect of the preli¬ 
minary Election Roll and mepare there¬ 
from a final Election Roll. In the pre¬ 
sent case, the Itetiuning Officer having 
admittedly failed to consider ,Dr. Basil’s 
apjdication, the Eleidion Roll publisljed'on 
th(? 15th of July was not the final Election 
Roll, within the meaning of rules 3 ami 
4. and, therefore, then' was no finality or 
c(..uclusivcn('S8 in the Election Roll pubv 
lislmd on the IStb of July 1914, although 
it was called the final Ehetion Roll. The 
Court had piwer to comyiel thi‘ Returning 
Otlieer, as the Retuniing Officer had him; 
.self the ixiwer of his ow n motion to correct 
the admittedly incorn.'ct Election Roll. 

Mr. B. C. Mitter, Standing Counsel, ap¬ 
peared for the Itetnrning Oflioor. and said 
that the name of Dr. Basu had been 
omitted by mistake. He argued that the 
Coint bad no jurisdiction to make any 
order as it was (dearly the scheme of the 
Act to oust the juri.sdiction of the Court. 
The right of franchise was given by the 
.\ct and unless a remedy was also given 
by the Act, there was none for th(i viola¬ 
tion of that right. S(X'. 27 of the Act 
('xpressly excluded (Ik* jiiri.sdicdion of the 
Court. V He further argut'd that under 
rule 4. the final Election Roll u|x)n publi¬ 
cation became final and conclusive for aH 
pur)Ki.s('a and there w;as no {.x>wer either 
in the Court or in the Returning Officer 
to corr(‘ct that Election Roll. 

'I'he following judgment was delivered 
by 

CHAT'DHiiHi, J.~l regret, 1 liave to re¬ 
fuse this application. It is conceded that 
the Applic.ant is qualified as a Licentiate 
in Medicine and Hurgery of the University 
of Calcutta. It is also conceded that in 
th(‘ preliminary list made by the Return¬ 
ing Officer his name , was not’entered; 
that he protested .against it and‘sent in 
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in' a^plicBtion for the inclusion of his 
name; and that the Returning Officer has 
failed to consider his application. Ilis 
contention was that he was entitled to be 
registered under sec. 4, cl. id) or cl. (e). 
The Returning Officer apparently did not 
Ihink that he was qualified under cl. (d) 
and overlooked the contention about cl. (c). 
The Returning Officer lluui f)repared the 
final Election Roll. Jt is als(j conceded 
that if the matter of the Applicant’s con¬ 
tention ba.sed upon cl. (c) had been pre¬ 
sent before the Returning Officer’s mind, 
the omission would not have ocxuirred. 
The final Election Roll was then publish¬ 
ed in the Calcutta Gazette as provided for 
in the Rules. Tt is clear that this ap|)li- 
cation satisfies all the. requirements of 
sec. 45 of the Specific Relu'f .\ct, els. (a) 
to (d), nauicly, that the .Applicant is entitl¬ 
ed to exercise his franchis(*, and that his 
right to exerci.se it would be* injured, that 
it was clearly incumbent on the Returning 
Officer to consider hi.s application, that he 
has failed to do .so in his public character, 
and (hat it was right and just on his ))art 
to consider the application and include the 
.Applicant’s name, and that the Applicant 
has not other specific legal remedy. But 
the question arises as to how far ilie elec¬ 
tion rules applicable to this matter oust 
my jurisdiction, and whether the Court 
can exercise, its fwvver in favour of the 
application. It is quite clear that under 
sec. 33 of the Bengal ]\fedical Act, the 
Ijocal Government has power to make 
rules for the purpose of carrying out the 
Act. Rules have been framed with that 
object. The rules I have referred to, 
about the preparation and publicatiolu of 
the Election Roll, tan in nf) son.se be said 
to .’fitil to carry., out the purpo-ses of t.he 
Act. .It. is the faihrfe of the Returning 
Officer to comply with the rules which 
Kit Seated the ■difficulty. ThA rule Says 


he ^hall consider the application and pre¬ 
pare the Election Roll and publish it. I 
was at one time under the impression that 
the duty of the Returning Officer was t.i 
consider the applications, and to prepare 
tlie final Election Roll and to send it to 
the Lwjal Government for publication and 
that Ahe Local Government eventually 
pub’4shed the Election Roll. But the rule 
is clear, that the Returning Officer is the 
[x:r.son who has to pul)lish the Election 
Roll in the Calcutta Gazette in manner 
directed by the li(K!al Governments The 
rule, houever, lays down that on such 
jniblication. the Election lioll as published 
is to be deemed as final and conclusive. 
1 do not see that this rule is at all ultra 
r-irrs. 4t api)ears ahso, looking at sec. 27 
oi the Act, that it was not intended that 
the Tjuw Courts were to interfere in these 
•natters. The Election Roll on publica¬ 
tion becomes final and conclusive. It 
gets its finality as soon as it is published. 
It dt)es not ,seem open to any process of 
H'vision. If the Returning Officer con¬ 
sidered the application and wrongly decid¬ 
ed (be tnatter, or even arbitrarily did so, 
the publication of the Election Roll made 
i*^ final. I do not think it could be then 
revised by the ('onrt. If an arbitrary 
adverse decision may not be revised, it 
.seems hardly open to revision, for failure 
of consideration. The Court could p<^r- 
haps compel the Returning Officer to coii- 
sidof the ap]>lication before the publication 
of the Ek'ction Roll, hut I fear it is now' 
too jate. Having regard to the facta, I 
regret I a.«n unable to help (he Applicant, 
a.? T should like to, in a matter of this 
character. 1 n view’, however,- of ' the 
default on the part of the Returning Offie'et 
in considering the application, I shall 
make no order against the Applicant for 
4he costs Of this application. - 

[TW Petit bnef pfeferfed ' an appeal 
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which ctiine on for hearing before Woon- 
ROKFK and ("OXR, .JJ.] 

Mr. Nortfm (with him Messrs. Chahra- 
rarli and If. D. Bose for the Appellant) 
referred to the provisions of the Act. Sec. 
3c’ provid('s tl>e machinery, but the rules 
in question in this case are made,; und<‘r 
sub-sec. ‘2, cl. (fl>. which refers to th^ elec¬ 
tion after the Medical Council hascomeVnto 
existence. These rules which have been 
impleaded against me and which w('re 
published in the Calcutta (lazf'ttc of the 
8rd Juno ID 14 cannot have anything to do 
with rny right to have* my name entered 
in the list of jx'rsons qualified to be regis¬ 
tered under the Act. 

The proviso to sec. 6 deals with the first 
elwtion. Tt speaks of i)ersons <pialified 
under the Act and the (pialification.s are 
.set out in the .scluahilo. T am duly quali¬ 
fied and entitled to claim registration in 
the preliminary list. The effect of the 
construction which the lower Court has put 
<ui the rules (which say that the list when 
published .shall be final) would be that the 
Local Ciovernment in framing rules will 
be entitled to abrogate the undoubted 
qualification which under the Act T have 

Under s(!C. 3.3 (1), the Local Ciovern- 
ment is em|X)wered to franu; rules regulat¬ 
ing the qualification of persons to form the 
Klectoral Colh-gc' for the Bengal Medical 
Council. 3’his the (JovaTiiinent has not 
done. They have i«sued rule.s under the 
section which deals with the Council after 
it has come into existence. The proviso to 
sec. fi with the schedule, makes it quite 
clear (and it is admitted) that I am 
qualified. 

3’he rules pleaded in extenuation of 
thbir conduct do not apply. That is my 
first contention. 

' even assuming th.at the rules 

are valid, I can ask 5 'dur Lordships • 
to eorreat what ia evidently a BjUtahe- 


[WooDROFFE, J.—^Wher© ' 
the rules published are final?] 

It is in the rules. 

The rules say that the Betuming Officer 
shall consider objections, etc. It i 
imperative that the Returning Officer *vfll 
con.sider objections. 

[WooDROFFB, J.—Rule 4 is subject 
3. They are conclusive as regards ,4! 
matters which have been considered,] 

Yes. 

The rule.s framed under the Act throw 
on the Returning Officer an obligation to 
consider all objections and where that 
course has not been followed, the rules 
cannot l.)e final. 

Mr. B. C. Mitier for the Respondent.— 

I may mention to your Ijordships that this 
foint that the r»des have not been properly 
framed was never alludi-d to in the Court 
of first instance. This is the first time that 
I hear this objtrtion. 

Mr. Norlor}. —1 have given notice of this 
ground. My .sc'.cond ground is strong 
fiumgh. 'rbere has admittedly been a 
mistake. My <die'nt is undoubtedly 
qualified under the Act, and I can ask your 
fjordsliij>s to correct it. 

[M’oodroffk, j.—I s it admitted that 
the' lleturning Officer omitted to consider 
the ohje<d.ion?] 

Mr. Milter. —It is admitted that so far 
as regards his qualification as an L.M.S. 
<.f the Calcutta Univerm y [cl, (c), sec. 4], 
there was a mistake; but a.s regards his 
qualification under cl. (d), sec. 4, it was 
duly considered and the Returning Officer 
held against him. 

Mr. Norton .—I am entitled to come here 
for }f mandamus. 

Refers to sA;. 27 of the Medical Act 
which bars proceedings in Court. If the 
«iction applies to jxfy case, I am outside 
it, because it is a case of omission. 

Secondly, it is npt an act dope by tt;© 
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Local Governmont, but an officer creat¬ 
ed by the Local Government for carrying 
out certain preliminary purposes. There 
are sections in the Act where acts contem- 
plateC ^ by the Local Government 
are to v, \md. 

Secs, and 27 refer to statutory prohi¬ 
bition with regard to the acts of Govern¬ 
ment other than the preparation of the pre¬ 
liminary list. These sections are not in¬ 
tended to apply to anything anterior to the 
creation of the Council. Even taking the 
worst view, the omission complained of is 
not an omission of the Local Government 
but of the Rc'tiirning Officer. 

To sum up, 

If the. Act gives the right, no rule framed 
under the Act can take it away. 

The mere publication of a list without 
considering the objections cannot make 
the list final. Suppose by a mistake of the 
printers pages of the list are omitted; is 
it to be said that there is no remedy and the 
imjterfect list is final? 

Refers to sec. 45 of Specific Relief 
Act. 

[WooDROFFE, J. —The Medical Act is a 
Bengal Act, and can it interfere with the 
right of mandamus? I believe, there 
have been cases.] • 

Our case i.s that no Bengal Act can 
take away a right given by an Impe¬ 
rial Act. Cites {{ari Pavdurang v. Secre¬ 
tary of State for India (1). 

[WooDROFFE, J.- (to Mr. Mitter).— 
Your contention is that the right of manda¬ 
mus has been taken away.] 

Mr. Mitter .—The whole jurisdiction of 
the Courts has been taken away. There is 
the Act of Parliament which authorises tho 
Local Government to rep«al or amend any 
Act passed by the Government of 'India 
(53 and 56 Viet., Chap. 14, sec. 6). 

[WoopROPFE, J.—Then the point would 

(1) I. L. R. 27 Bom. fii M r* 0*08). 


b^ that if this mandamus rested on any 
pdwor of the High Court derived from the 
Charter, it could not be interfered with, 
^it this power being derived from the 
Specific Relief Act passed by the Govern¬ 
ment of India it can be taken away.] 

Mr. Mitter. —Yes. That is the point. 
ThoAhole Specific Relief Act can be re- 
p»^/cd by the Jjocal (fovernment under 
the authority of the Parliamentary Statute. 
Refi'rred to Queen v. Ihirah (2). This 
IX)int was feebly suggested by my friend in 
the Court below and at once withdrawn. 

Mr. yiorlon .—The inherent jurisdic¬ 
tion of the High Court cannot be taken 
away by any legislature in India. The 
relief given by the habeas corpus still exists 
in spit^ of the Code of Criminal Procedure. 
So the rt'lief given by a W'rit or mandamus 
still oxisth. 

Refers to see. 27. 

What is the power conferred on tho 
Local Government? It is the power 
conferred by sec. 33 to frame rules. 
That right they had. Some person 
otlur than the Local Government pro¬ 
ceeds to do an act. That is not an act of 
the Local Government which is protecte^f 
b} the section. 

[WOODROFFE, J.—Assuming for the sake 
of argument that ^fr. Norton was right 
in his contention and could show that 
these rules aie ultra vires, would you 
still contend that sec. 27 stands in his 
w’ay?] 

Mr. Mitter .—I will deal with this point. 

Mr. Norton .—Your Ijordships have 
power to ascertain whether an act done 
v.a.s done in pursuance of the powers con¬ 
ferred by the Act. If your Lordships find 
that it is not so, then you have power to 
interfere. 

Under the Act the Returning Officer has 
no discretion. If a Man has got the 

(2) 1.1, 8: i. Cia. I72 .tt878). 
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ijualificafion Teciuired by the statute, he is 
bound to return him. 

For the meaning of final and conclusive, 
6ec Board of Education v. Rice (3). 
Discretion must be exercised genuinely : 
Willianis v. Giddy (4), Stiles v. Galinski 
(5). 

It ha.s been said that the 
whether T was qualified under the 
Medical Act (18K(j) was considered and 
decided against me. Your Lordships will 
see that decision was arrived at arbitrarily. 
1 was not heard, no explanation was taken 
from me. I was entitled to be heard. 
Refers to the English Act. 

Mr. Mitter. —I’his ptunt was not pressed 
in the Court of first instance. I do not 
mind if your liOrdships decide thew point, 
but if is inconvenient if points not pressed 
in the first Court are taken and pressed in 
the .Ap)>eal Court. 

'"The objection is that the rules are bad. 
because published under sub-sec. (2), sec. 
fUl, and cannot have any application to the 
first ele<'tion under the Act. 

[\VooDHor*TE, J.—The application is on 
the aK.sumption that the rules are good.] 

In that case he must submit to 
his application being dismissed and then 
apply for an injunction restraining any 
eketion. 

In a writ of mandamus the duty must 
be clearly incuml)ent on the public officer. 

Tlx' question of the validity or other¬ 
wise of the rules is hardly a ma.ter within 
sec. 4o of the Specific Relief Act. 

. The present rule.s are -copied from the 
rules frarned by the (rovernment of India 
to regulate elections to the Supreme 
licgislative Council, so Lordships’ 

decision, if you so decide, that these rules 
are ultra^ires would in one sense affect 

‘ ► A <♦ 

-- ifi) HTG w.if. 6e»(l«l). ' 

(fi) [160411 K. B. 01ft m. . 
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the Government of India rules. Your 
[jordships will not go into that, for in that 
ea.se the Government ought to have notice 
and for the matter of that the Government 
of India should also be before you. 

The w’hole .scheme of the Act is that the 
jurisdiction of the Courts is ousted. 

Secs. 17, 23, 24, 2r,, 26 and 27.—These 
arc 1h(; sections it will be necessary for me 
to refer to. 

I'nder the Act the Courts have no juris¬ 
diction. SecA)ndly, under the rules, if they 
nit! valid rules, the Court have no juris¬ 
diction in resfK’ct <d anything done under 
the rules. 

If rule 16 is a valid rule, the argument 
on the other side at once falls to the ground. 

[Mr. Chahravarti. —Assuming that the 
rules are valid, rules 15 and 16 do not 
apply to the proviso to sec. 6 or to rules 3 
and 4, but they ajrply specifically to rule 6, 
cl. (2'). rule 10, cl. (4).'l 

'J’hero is no liinitation as to the applica¬ 
tion of the rules. 

Th<‘ Returning Officer had no pow'er to. 
correct the mistake. The only course left 
to them was to go to the Local Govern- 

llK'Ilt. 

[VVooDiioi-TE, J.—Could they go to the 
Local Government,? Under what sec¬ 
tion ? j 

• I 'nder see. 16 of the rules. 

So far as the Retuniing Ofiicer is con¬ 
cerned, see. 4 i.s conchrsive. The words 
" deemed to be final and conclusive" are 
stronger than " final and conclusive." 
Whether final and conclusive or not, they 
shall be by a fiction deemed to be final and 
conclusive. Cites Re Hadleigh Castle 
Cold Mines Ld.»(G). 

Mr*. Chahravarti in reply.—My friend 
•tbsumes that we have*been proceeding on 
»}ie validity of the rules. That is not «o. 

■ (ft) [fftOOJ 9 Cl), 419. 
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My aJaplicAtion is-*-put roe on the list 
under the proviso to sec. 6, 

The rules have been set up in defence 
by the other side. 

Sec. 27 can only apply after the Council 
has come into existence and a Begistrar 
has been appointed. 

I do not rely on the rules, but even re¬ 
gard being had to ruies 15 and IG, it ap¬ 
pears that they were necessary because 
sec. 27 did not apply. 

As regards appealing to the Jjocal 
Government, where is the provision with¬ 
in the four corners of the Act of apj>ealing 
to the.Local Government in case there has 
been a violation of the proviso to sec. 6? 

The Local Government has [)ower to 
appoint any one to make up a list under 
the proviso to sec. 6 and if my name is 
omitted therefrom I can come to your 
Lordships and pray for relief. 

The JuDGMKNr or tiir Coim was as 
follows;— 

WooDROFFK, J.—It has been pointed 
-out to us on beJialf of (he Appellant that 
(he rules were published under sec. 33 (21 
(u), and it has been argued that clause (a) 
lefers to the election after the ^ledical 
Council has come to existence and not to 
the el«‘tion for (he purpose of bringing the 
Council into existence. Therefore it has 
been argued that the rules were “ ultra 
vires,” although it is conceded that (hey 
\v’onId have been valid, had the notification 
purported to proceed under the first clause 
of sec. 33. This argument was not raised 
in the first Court. But if we assume 
w'ithout deciding that the rules j\'ei;e 
ultra vires as is contended, then the appli¬ 
cation must fail; for it is clearly based on 
the assumption that the rules were not 
ultra vires, but that tliey were valid rules 
which had not been given effect to in one 
particular by the Eetuming OCficcr; for, 


W'hat the kpfHioation asked order 

on the Returning Officer to’ pobliah, by 
notification in the Calcutta Gajsette as a 
part of the Election, Roll published in the 
Calcutta Gazette on the 16lh July 1914, 
the name of the Applk'ant as a persoiji 
qualified to vote and to do all acts and 
thinys necessary in that behalf. Whereas 
if <ucre were no valid rules under which 
the election took place, the remedy would 
not lie mandamus, but if there were a 
remedy at all, it would be in the nature of 
un injunction staying proceedings which 
were challenged on the ground of their in¬ 
validity. It is quite obvious to me that 
when this notice of the Applicant was 
issued on the 24th July 1914. it was nut 
intended to dispute the validity of these, 
rules, but to proceed uiwn the assumption 
tl).lt \alid rules had not been given effect 
to. 1 need not further consider this 
matter, because it was not argued in the 
Court of first instance, and the Tiocal 
(lov('rnuiei)t who would be affected by any 
decision as to the validity of the niles 
which tlie\ have published are not before 
the Court. 1’his argument. in my opinion, 
fails. I do not wish (o express any * 
opinion u|Kin the argumont itself as to 
whether the mil's are or are not ultra 
vires, for it is not uorossar\ to do so. I 
may note, liowe\or, that it is |iointed out 
on behalf of the Res}Ktndent that these 
rules in the Bengal Medical Act are in 
the»same terms which govern the election 
in the Council of the Government of India. 
Assqimng then (hat the rules are valid, the 
question is whether the Applicant has 
made out a case. ' Now undfr rule 10, the 
dei’ision of the lx»cal Government on any 
question that may arise as to the inten¬ 
tion. construction or application of these 
rules shall be final, and under sec. 27 of 
the Act. no suit or other legal proceedings 
shall lie ip re^^pect of any Aot done in the 
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exercise of any power conferred by the Act 
on the Local Government, or the Council 
or the llegistrar. The act which is there 
referred to is not one done by the Local 
Government, but done in exercise of any 
power confeiTed by this Act on the Local 
Government. Aloreover, what is r^erred 
to in the notice is not an omission, eVn if 
there is any force in the contention vAich 
distinguishes betwe?n the words “act” 
and “ omission.” It has been conceded on 
behalf of the Applicant that the object of 
the Act was to oust the jurisdiction of the 
Court. But it has been submitted to us 
that this was the intention of the Act when 
and after^the Bengal iVIedical Council was 
constituted and that the Courts were 
to exercise jurisdiction up to tha* point. 
I cannot myself believe that this was 
the intention. I need not dwell upon 
this jtart of the case, because I agree 
with Mr. Justice Chaudhuri who would 
have been, as he says, willing to have 
acc.?ded to the application, if he thought 
tliat he could under the law |X)asibly do so. 
I agree with him that it i.s not o[x;n for 
us to interfere. On the facts, it has been 
concedi.al that the ease is a hard one, 
because tlu're is no doubt that the Appli¬ 
cant is a person who is qualified to be 
registered under the Act. It is admitted 
that he is a Licentiate in Medicine and 
Surgery of the rniversity of Calcutta. 
The fact that he was a Ijicentiate in 
iSfedicjne and Burgeuy of the Univeiisity 
of Calcutta was not considered with the 
result that his name was excluded from 
the list. As Mr. Ju.stice Chaudhuri has 
pointed out, it was owing to inadvertence* 
the name of the Applicant has been 
ofnitted from the list. I think, however, 
that there i.s much force in the contention 
th^ affer the list bfid been published under 
rule 4, it was final and conclusive, and the * 
Botun\mg Officer was fmetus officio, 


Mr. Mitter, who appeared on behalf of 
the Respondent, pointed out to us that 
under rule 16, the Local Government has 
power to decide questions arising as to 
the intention, construction or application 
of these rules, and certainly it is a ques- 
tk»n of construction of these rules as to 
whether or not there can be said to be a 
final and conclusive publication under, rule 
(1;, so far as the Applicant is concerned, 
seeing that there has been no consideration 
of his ca.se, as I have already described, 
under cl. (3). For it may be reasonably 
contended that cl. (4) is to be read as 
subject to cl. (3), if effect is to be given lo 
both provisions. The only remedy which 
appears to me to be open to the Applicant 
is to represent his c.sse to the Local Gov¬ 
ernment. So far as we are concerned, w'o 
have no jurisdiciion to interfere. The 
result is that this appeal must be dismissed. 
No costs are asked for. 

CoxE, j.—I agree. 

Mc ,< isrs . Leslie and Hinds, Solicitors for 
tlu* Applicaiit. 

Mr . C. H. Keslcvcn, Government 
Solicitor, for the Respondent. 

Appeal dismissed. 

[OI'ttlL APPELLATE JURTSDTOTIOK.] 

Appeal from Appellate Decree 
No. 1213 OF 1912. 

Pancpkari Ohattebjeb, 
M0OKER.JEB, J. D. fcndant, Appellant, 
BeACHCROFT, J. y.- 

1914, Maharaj Bahadur 

4, June. SiNo, Plaintiff, 

Respondent. 

Non-traniffTo hU holding— Tramter— Rjectmtnt 
hy landlof.l—Limit dlon Act {IX of 1908), tec. 18. 

A landlord suing in ejectment a pur¬ 
chaser of a non-transferahle holding can¬ 
not succeed unless he makes out a case 
under sec. 18 of ^he Indian Limitation 
Act, where the purchase took place more 
than m years before the suit. 



Voi,. Xlk.l THE CALCUTTA 

Panchkari Chattebjre V. Mahahaj Bah 

Probhabati Dassi r. Tiabati'NNBbsa 
(1), follou'ed. 

This was an api)cal from a docision of 
E. Panton, Esq., District JikI^^c, Berhajn- 
pore, dated 10th April 1912, ivversinf? that 
of Babu Debendra Bijoy Brjse, Subordinate 
Judge, iMurshidabad, dated 28th April 
1911. 

The l^laiiititr alleged that he was 
the owner in possession, in putni and 
dar-putni rights, of Mahal Taraf 
Bania; that within the aforesaid Taraf 
Bania, in IManza Debiigrain, Plain¬ 
tiff’s tenant one Poresh, an inhabitant of 
Debagrain, held possession of 95 bighas 
odd land at an annual rental of Ks. 64-2-5 ; 
that the /ote-right which Pon'sh held in 
these lands was not transferable w ithout the 
consent of the landlord : that Plaintiff who 
was a resident of another village at a great 
distance came to know on enquiry, in 1315, 
that the Defendant was enjoying |X)SRes- 
sion of the lands without right in collusion 
with the Plaintiff’s ]\h)fussil agents; that 
the origijial tenant Poresh Kotal, or 
his heir, was not in ix)ssession of the said 
land and had abandoned the holding; and 
that Plaintiff therefore instituted this suit 
for khas possession of the lauds held by 
Poresh, 

The defence so far as is material 
for the purpose of this report was— (a) 
that Poresh Kotal transfen-ed the lands 
in suit by a hohala, dated 16th Pons 1301, 
corresponding to 30th December 1891, with 
the knowledge of zamindar’s agent, and 
since then Defendant was in possession; 
(6) that the suit was bsirred by limitation. 
The Court of first instance disniii^ed the 
suit as barred by limitation; the Plain¬ 
tiff appealed, and the lower Appellate 
Court reversed thp decision of the first 
Court and gave the Plaintiff a decree for 
ejectment. 

(1) 17 C. W. N. 1088 
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• Hence this appeal by the Defendants. 

Dr. Rash Behary Ghosh (with Babus 
Bipin Behary Ghosh and Bankini Chandra 
'‘'Mukerjee) for the Appellant relied on^ 
Prabhabati v. Tiabatunnessa (1). 

Babus Mohendra Nath Roy and Sarat 
Kdi^nar Mitter for the Respondent. 

The JcDfiMENT OF THE CouRT was as 
follow’s ;— 

This is an apjXial by the Defendant in 
a suit for ejectment. The case for the 
Plaiutiff is that the disputed holding Ws 
non-transferable and was held by one 
T’oresh Kotal as tenant. The latter trans- 
fern'd the holding to the Defendants on 
the 30th December 1894. From that 
date, ^h(' Defendant came into occupation 
and has ewer since paid rent to the ofiScers 
of the lajiillord, who have granted him 
reeei]its in wliich he i.s dc.scribed as guzrat- 
dar. On the 14th April 1910, the Plaintiff 
instituted this suit to eject the Defendant 
0,1 the allegation that it w’as only in 1908 
llial lie became awar.‘ of the purchase by 
(lie Defoiuiaiit. The Court of first in¬ 
stance lu'ld that dll' suit was clearly barred 
by limitation inasmuch a.s the Defendant 
had be(‘n in (X’cupation for more than 12 
years, and that it was immaterial that the 
Plaintiff became aware of the transfer in 
his favour by the original tenant quite 
recently. On ap(K'al the District Judge 
lias rover,sed that decision. He has held 
tliat the claim is not barred by limitation 
as the Defendant is not shown to have 
been in occupation as transferee to the 
knowledge of the Plaintiff for more than 
12 years before suit. In our opinion this 
view’ cannot }X)ssibly be maintained. 

It was jHiiuted out by this Court in the 
r*ase of Probhabati Dassi v. Tiabatunnessa 
(dioudhurani (1), that a Plaintiff suing in 
ejectment a’ purchaser of a non-transfer^ 
(1) 17 0. W, N. 1088(1»]3), 


18 
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able occupancy holding cannot succeed, 
unless he makes out a case under sec. IS 
of the Indian Limitation Act, where his 
right to possession accrued long before 12 
years of the commencement of the suit. 
Here the Defendant has been openly in 
possession of the land ever since his pur¬ 
chase. It has not been suggested ^at 
circumstances exist such as would attr^t 
the operation of sec. 18 of the Limitation 
Act. The Plaintiff has consequently to 
make his choice of one of two possible 
alternatives; either the Defendant has 
held as tenant or has been in adverse 
possession as trespasser for a longer time 
than the statutory period; in either view, 
he is protected from ejectment. 

The result is that this appeal is allowed, 
and the decree of the District Judge set 
aside. The Defendant has expressed his 
readiness to acknowledge the Plaintiff as 
his landlord and to pay him rent. We 
accordingly dismiss the claim for eject¬ 
ment, but give the Plaintiff a declaration 
that the Dehmdant holds as his tenant. 
The Plaintiff must pay the Defendant his 
costs in all the Courts. 

Appeal allowed. 


[CIVIL APPELLATE JURISDICTION.] 

Appeal from Appellate Decree 
No. 1084 OF 1912. 

, , A. n. Forbes, 

T Plaintiff, Appellant, 
N. R. Chatterjea, J. . 

V, 

Tub Secbbtary of 
20 and STATE FOB IsBU- 

. , Council., Defend- 

Judgment, 21, May. 


Income Tax Act (// of 1880)—Executor if liable 
topTy income-tax fo> income of eetate—Suit for 
declaration that such income it not liable to be 
tcuUbd^Pliet--Indian Contract Act {IX of I878)t 
$t6. 7i-“Payment under coercion—fyritdktion o' 
Collector to determine who it chargeable with tax. 


The executor to an estate brought a suit 
against the Secretary of State for India in 
Council for a declaration that as executor 
he was not liable to pay any income-tax in 
uspect of any income of the estate and 
that the Collector in realising the sums 
paid to him acted without jurisdiction. 

Held— That to succeed in this suit it 
v'as incumbent on the Plaintiff to show 
that the payment had been made by him 
under eoercion; and assuming that 
there was coercion within the meaning of 
see. 72 of the Contract Act the suit did 
not lie. 

That income accruing to an executor 
under the will of a testator is liable to be 
ta.ved within the meaning of the Income 
Ta.c Act. Apart from, the exemption pro¬ 
vided in the Act in fariour of persons whose 
income dues not reach a certain amount, 
there is no personal exemption of which 

an executor ns .such could take advance. 

That in determining that the Plaintiff 
was a person ehargeahle with income-tax 
Ihe CoUeefor acted within the limit of his 
jurisdiction. 

This was an appeal preferred on the 9th 
May 1912 aagainst a decree of T. C. Muker- 
jee. Esq., District Judge of Zilla Pur- 
nea, dated the 26th February 1912, con¬ 
firming a decree of Babu Sashi Bhusan 
Banerjee, Munsif of Sadar Purnea, 
dated 14th July 1911. 

The facts of the case .material to this 
re))Oit will appear from the judgment. 

Bahus Mohendra Nath Ray and Jogen- 
dra Chandra Mukerjee for the Appellant. 

Afr. S. P. Sinha and Babu Ram Charan 
Mittra*tov the Respondent. 

The ‘Judgment ok the Court was as 
follows:— • 

.Jenkins, C. J.—This is a suit brought 
by Mr. A. H. Forbes who is described as 
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executor to the estate of the late A. J. 
Forbes, against the Secretary of State 
for India in Council, and th® prayer of 
the plaint is for a declaration that, as exe¬ 
cutor to the estate of the late A. J. 
Forbes, the Plaintiff is not liable to pay 
income-tax in respect of any income of 
the said estate and that the said Collector 
in realising the sums paid to him acted 
without jurisdiction, and for a decree for 
the sum of Es. 912-3-3, being the amount 
realised, with interest. 

To succeed in this suit it was incumbent 
on the Plaintiff to show that the payment 
had been made by him under coercion. 
It is unfortunate that there was no direct 
issue on that point, nor has our attention 
been drawn to any finding of fact as to 
this; but it may be assumed for the pur- 
jx).ses of this case that thoi'e was coercion 
within the meaning of sec. 72 of the Con¬ 
tract Act as interpreted by the Privy 
Council in Kanhaya Lai v. National Bank 
of India, Ld. (1). 

What then is the ground on which this 
declaration is sought? This has not been 
made clear to us in the course of the argu¬ 
ment. 

The case turns upon the Income Tax Act 
(II of 1886), which is described as “an 
Act for imposing a tax on income derived 
from sources other than agriculture.” The 
preamble is in these terms : “ Whereas it 
is expedient to impose a tax on income 
derived from sources other than agricul¬ 
ture; it is hereby enacted as follows”. 
Then there is a definition of income as 
being income and profits accruing and 
arising or received in British India, and 
includes, in the case of a British Subject 
within the dominions of ft Prince or State 
in India in alliance with Her Majesty, 
any salary, annuity, pension or gratuity 

(1 L. R. 40 I. A. (6: s. c. 17 C, W. N. Bll 


j>ayable to that subject by the Government 
or by a local authority established in the 
exercise of the powers of the Governor- 
General in Council in that behalf. Chap¬ 
ter II of the Act deals with the liability to 
tax, and it commences with sec. 4 which 
provides that “ subject to the exceptions 
iry^tioncd in the next following section, 
tlfese shall be paid, in the year beginning 
with the first day of April 1886, and in 
each subsequent year, to the credit of the 
Government of India, or as the Governor- 
General in (Council directs, in respect of 
the sources of income specified in the first 
column of the second schedule to this Act, 
a tax at the rate specified in that behalf 
in the second column of that schedule.” 
Sec. .5 provides for certain exceptions, 
and enacts that nothing in sec. 4 
shall render liable to the lax the several 
sources of inecune there indicated. It is 
rot suggested that the income with which 
we are now concerned comes within any 
one of those exceptions. But the argu¬ 
ment would appear to b ^ that though that 
which has been taxed is “ income”, still 
because the recipient is an executor no 
tax is payable. There is no provision in 
the Act which authorizes such a view. 
There is an exemption provided in favour 
of those whose income does not reach a cer¬ 
tain amount; but apart from that there is 
IK jx'rsonal cxemi)tion of which an execu¬ 
tor as .such could take advantage. Chapter 
n merely deals with the liability of the sub¬ 
ject-matter to tax. Chapter in deals 
with assessment and collection, the 
natural sequel to the general liability 
im}X)sed by Chapter H. It deals with in¬ 
come under four heads which correspond 
with the four sources of income set forth 
in the second schedule to the Act. The 
first source of income is salaries and pen¬ 
sions; secohd, profits of companies; 
third, interest on securities, and, fourth 
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and last, other sources of income. For the 
purpose of the argument before ns it hj^s 
i)pen assumed that the income with which 
we have (o deal comes under the last of 
these four heads. Wliilft it is provided 
with regard to the first three classes of 
income that the (ax shall be deducted or 
be paid as expressly indicated, the wider 
class of incomes coining under clausiX (d) 
was nut capable of such siinpli* treatment; 
and so we find it. is ]>rovided by sec. IJ 
that “the Collector sliall, from time to 
time, determine what ^lersons are charge¬ 
able under F'arf IV, and the’ amount at 
which I'very person so ehargeablo shall be 
assessed.’’ .Xjiart from that, there is no 
indication within or without the Act of the 
})prson wlio is chargi'able in respect of 
other sources of income, and it Will b(' 
noticed (hat it is the Colh'ctor who shall 
determine what ])crsous arc' ehargcable in 
respect of these other .sources of income. 
It may be that there is a limitation placed 
upon the Collector’s decision by the words 
of sec. 15 which clearly indicate—as 
common sense indeed would determine— 
that the |)ersnn chargeable is the ])crson 
to whom the income accrues. All that 
appears very simple and in this case it 
has been oh.served by the (!oilector. who 
has come to the conclusion that the subject- 
matter with which he was dealing was 
income--as admitledl\ it w'us- and so was 
subject to lax. Ife further determined 
that the Plaintilf, betng the per.son to 
whom fclu' income accrued, was the person 
ehargeahli; under Part TV. In so determin¬ 
ing he was e\cr< i‘-ing a jurisdiction that jvas 
clearly \<.-,tcd in him by the Act, and T 
can.not see liou it can hr .said (hat h(i 
pur|x'jrt('d to cxeix'ise a jurisdiction which 
hc'did r.(d jxif-.scss, and so <lid not make 
an ab.sessinent mali r the .\ct. 

^t has been aigiied before us that sect. 
20 to 2y throw a flood of liglit on the case 


FOR India in Council. 

favourable to the Plaintiff. I fail to see 
i(. They deal with a special class of 
i-asi's, and TU’incipally of persons who by 
iueapacity arising from some personal 
defect or non-residence are unable to be 
approaclied and dealt with directly, and 
till' .sections provide that tru.stecs, guar¬ 
dians, committees, agents and so forth 
may be dealt, w'ith in their places. They 
further make a special provision for Ee- 
ceivers or Managers in whom no property 
xe.sts and also the Court of Wards, Ad¬ 
min is( rators-Ci'neral and Official Trustees. 
P.nl if it !)(' argued from this that it affords 
an indication that income accruing to an 
cM'ciilor under the will of a testator is 
I'ol liable to 1)(' taxed, I am of opinion that 
rh(' aignmrnt has no value and no force. 
I have indi<-ated my views to the effect 
that thi.s i.s inemne wliich is liable to be 
taxed within the meaning of the .\et. I 
hav(' ai'<o shown tliat the Collector has 
delcrniined that the I’laintiff is a person 
ehargeablo and that in so doing he acted 
within the limit of his jurisdiction. That 
bring .so, it. a,p))onr.s to he a case wffiere, 
ac<'ordmg to sec. .‘59, it is right to say that 
the Sint docs not lie. It has therefore 
been rightly dismissed bv the lower Court 
aud VV ..1 dismiss the appeal with costs. 

N. JP CiiA'iTERjEA, .1. —I agree. 

.1 ppeal dismissed. 


[riVIL APPELLATfi JORISD.OIlON.j 

ArruAi. KitoM A' pellatk Decree 
No. 1M6 OF 1909. 

„ ^ OoPiNi Dbbi and 

N. 1(. (hlATTEHJEA, J. n, • 

’ anr., Plaintiffs, 

’ Appellant,, 

12 , July. 

J udginout, 

• 24, July. 


V. 


Ram Taran Tewart 
and ors., Defendants, 
Respondents. 

Landlord and tenanf^Suit by former to tferA 
flatter from land alleged to be khas —Onutf if OH 
landlord or on tenant to prove tmaney. 
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The mere fact that the Defendant holds 

some land under the Plaintiff as tenant 
would not be sufficimt to throw upon the 
Plaintiff the burden of showing that in 
respect of any other land in the zamindari 
which the Defendant may be found to be 
m possession of, he h'ls no right as tenant. 
The burden of proof in a ease like this is on 
the tenant. 

The principle laid down in RniDOY 
Krista Mistri’s case (2) throwing the 
onus on the Plaintiff .should be held appli¬ 
cable to cases where the land sought to be 
recovered is admitted by the Plaintiff to 
b(. contiguous to the holding of the De¬ 
fendant, or that it has come to his posses¬ 
sion by encroachment. 

This was an appeal prelciTtni oa the 
iJOth August 1900, against a decree of 
llabu iiankim Ojandra INFitra, Subordi¬ 
nate Judge of Zilla Burdwau, dated 2lst 
July 1909, reversing a decree of Babu 
Parada Kinkar i\ruk('rjee, Munsif of Asan- 
sol, dated 14th duly 1908. 

The material facts of the case will ap¬ 
pear from the judgment, 

Babus Surendra Nath (Ihosal and Pro- 
bodh Chandra Muherjee for the Appel¬ 
lants. 

Babus J'ogendra Nath Mookerjve and 
Upendra Nath Chatterjec for the Respon¬ 
dents. 

» 

The di j)(iMi'’.NT OK Tiin (k)ijRT was as 
follows :— 

The Plaintiifs-Ue.s|)ondent.s as putnidars 
of JNlauza Harishadihi sued to recover ix)s- 
sessiou of six plots of land alleging that 
the said lands were the khas lands apper¬ 
taining to SJ annas share of the putni. 
The defence of the Defendant No. 3 was 
that plots Nos. I to 4 and 6 appertained to 
her jotes and the defence of the Defendant 


No. 4 was that plot No. 6 was held by him 
under one Gour Roy who had not been 
ma(fe a party to the suit and plot No. 6 
as a sub-tenant under the Defendant 
No. 3. 

Both the Courts below fouod that the 
Plaintiffs had failed to prove that the lands 
vpere khas lands. The Court of first in- 
slanca^dismissed the suit, but the lower 
Appellate Court held that Plaintiffs being 
admittedly the putnidars are entitled to 
khas possession, as the Defendants had 
failed to prove any tenancy right in the 
lands and accordingly decreed the suit. 

The Defendants Nos. 3 and 4 appealed 
to this Court. The Defendant No. 4 has 
however settled the dispute with the Plain¬ 
tiffs and filed a [jetition for withdrawing 
the ap[>yal. The appeal so far as he is 
concerned is therefore dismissed without 
costs as the Plaintiffs have agreed to give 
up costs. J’lie result of this compromise 
is that it is unnecessary to deal with any 
question with rcsjiect to plot No. 6 or with 
respect to the tenancy right claimed by 
the Defendant No. 4 in plot No. 6 under 
the Defendant No. 3. 

It is contended on behalf of the De¬ 
fendant No. 3, first, that the Plaintiff's 
case that the lands w^ere the khas lands of 
the 8| annas sharv. of the putni having 
been found to be false the suit ought to 
have been dismissed; second, that the onus 
ought to have been placed upon the Plain¬ 
tiff to prove that the lands were outside 
the.Defendants' jotes, and, lastly, that the 
Defendants ought to have been given an 
opportunity of meeting the new case upon 
which the lower Appellate Court gave a 
decree for khas possession to the Plaintiff. 

As regards the first contention, it is true 
that the Plaintiffs’ case that the lands Are 
khas lands appertaining to the 8J annas 
share of the putni has been found to be 
false, but tbati is not sufi^cient for dis- 


i'i) 12 U L. R. 4D7 ,1883). 



TAB CALCUTTA WEEKLY NOTES. £Vol. XtX. 


142 

‘ Gopini Dbbi V . Eam Taran Tbwary. 

missal of the Plaintiffs’ suit. The 
Plaintiffs’ title as putnidars of the mauza 
being admitted, the Defendant cannot re¬ 
sist Plaintiffs’ claim for khas possession 
unless she can show that she has a tenancy 
which will entitle her to retain |X)ssession 
of the lands. Bee Narsingh Narain Singh 
V, Dharam Thaknr (1). The first coni en- 
tion therefore fails, 

The second contention raises the ques¬ 
tion of onus of proof. It was urged that 
as the Defendants hold two jotes in the 
mauza the onus is upon the Plaintiffs to 
prove that the lands in suit are outside 
those jotes, and in support of this conten¬ 
tion reliance was placed upon the cases 
ot Rhidoy Krista Mistri v. Nahin Chan¬ 
dra Sen (2) and Rajendra Kumar Bose v. 
Mohim Chandra Chose (3), It* was held 
in those cases that if the existence of 
a tenure be admitted or proved, the dis]mte 
in regard to any plot of land then becomes 
a question of parcel or no parcel and Ihe 
Plaintiff is bound to prove that the lands 
of which he claims khas possession is out¬ 
side the admitted tenure. But as pointed 
out by Banerjee, J,, in Sheodeni Roy v. 
Chatterhhuj Roy (4), the case of Rhidoy 
Krista Mistri v. Nabin Chandra Sen (21 
is clearly distinguishable. “ There the 
Plaintiff sued to recxjver khas possession of 
some lajid which he alleged was outside 
the howla or tenure held by the Defendant 
and which the Defendant had encroached 
upon by extending the boundary of the 
howla. In the present case there is no 
admission by the Plaintiffs that the lands 
ill suit are contiguous to the admitted'hold¬ 
ing of the Defendants or that they have 
come to the possession of the Defendants 
by encroachment. The mere fact that 

0) 9 0. W N. 144 (IB04). 

(2) 12 G. L. R. 467 (1883). 

(8) 8 C. W. N. 768 (1894), 

(4) 12 G. L. J. 876 (1804).* 


the Defendants hold some lands as tenants 
under the Plaintiffs would not be suffi¬ 
cient to throw upon the Plaintiffs the 
burden of showing that in respect of any 
other land in the zamindari which the 
Defendant may be found to be in posses- 
.sion of, they have no right as tenants. 
The burden of proof in a case like this 
lies u)X)n the Defendant and this view is 
quite in accordance with the rule laid down 
by this Court in several cases of which 
wo need only refer to two, namely, Raj 
Kissen Mookherjee v. Pearce Mohan 
Mookherjee (6) and Batai Ahir y.Bhago- 
batty Koer (6). ’ ’ The observations quoted 
above apply fully to the facts of the pre¬ 
sent case and I entirely agree with them. 
In the case of Rajendra Kumar Bose v. 
Mohim Chandra Chose (3) it does not 
clearly appear from the report wheliher 
the lands in dispute in that c^se were ad¬ 
mitted to be centiguous to the holding of 
the Defendant, but the learned Judges in 
that case followed the case of Rhidoy 
Krista Mistn (2). I am of opinion that the 
jirinciple there laid, down which is the 
same as that laid down in Rhidoy Krista 
Mistri's case (2) should be held applicable 
to cases where the lands sought to be re¬ 
covered are admitted by the Plaintiffs to 
be contiguous to the holdings of the De¬ 
fendants or that they have come to the 
possession of the Defendants by encroach- 
numt. A person may hold 10 bighas of 
land in one corner of a village consisting 
of t housand bighas of lands and the zamin- 
dar should not be called upon to prove that 
any land in the village which the Defend¬ 
ant may be in possession of, however dis¬ 
tant it may bo from the Defendant’s jote, 
is outside th^ jote. I am accordingly of 

(2) I2C.L. R. 467 (1883). 

(8) 8 0. W.N. f68(l804). 

(6) 20 W. R. 421 (1878). 

(8) 11 0. h . R. 476 (1882)^ 
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opinion that the onus is upon the Defend¬ 
ants to prove that the lands are included 
in her fotes. 

The lower Appellate Court refers to a 
solenama in which Shiboo, the Defend¬ 
ant’s husband and predecessor-in-title, 
admitted that the lands appertained to the 
jama of one Ram Kalpa and that he had 
taken iwsscssion of the same from the time 
of the solenama as purchaser from Ram 
Kalpa and that Court held that the said 
admission makes the Defendant’s present 
case that the lands appertain to the an¬ 
cestral jote of her husband' unworthy of 
credit. The lower Appellate Court relied 
upon the admssion contained in the sole¬ 
nama, disbelieved the evidence for the 
Defendants and held that they have no 
tenancy right. The Court of first instance 
discus-sed the evidence more fully and 
found that Ram Kalpa had no right to or 
possession of tlui lands, that Ram Kalpa 
had admittedly no jotc, that the admission 
made in the soleinniia by Shiboo, the 
husband of the Defendant No. 3, had been 
sufficiently exjdained away by the evidence 
and that Shilxx) was in possession from 
before the solenama. The learned Munsif 
however did not come to any definite 
finding that the lands did appertain t<f any 
jote of Shiboo, but dismissed the suit on 
the ground that the onus was upon the 
Plaintiff to prove that the lands were out¬ 
side the jotes of Shiboo, and that they had 
failed to prove the same. But the lower 
Appellate Court came to a finding upon 
the evidence that Defendants had no right 
o'" tenancy in the lands. That is a finding 
which cannot be interfered with in second 
appeal. • 

The last question is whether the De¬ 
fendant should not be allowed an oppor¬ 
tunity to prove that the lands are included 
in her jotes, seeing that the original case 
of the Plaintiffs has been found to be false. 
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lo is true, the Plaintiffs claimed khas 

• . 

possession of the lands on the ground that 
the lands weii*, khas lands of the putni, but 
they also sought for a declaration that the 
Defendants had no right to the lands, that 
they were trespassers, and claimed khas 
possession by ejecting the Defendants. 
The J^i^fendant in resisting the admitted 
putnuMrs’ claim for recovery of khas pos¬ 
session of lands within the putni was 
bound to show that the lands were part of 
her jot vs. She did adduce evidence on the 
point; that evidence was considered by the 
lower ApjK'llale Court which came to a 
finding that the tenancy was not proved. 
Under the circumstances it cannot be said 
that th<’ .\ppcllant was prejudiced in any 
way. Thti case cannot of course be sent 
back for allowing the Defendant No. 3 
an opjxnl unity merely to show' that the 
lands are adjacent to her jolts, as prayed 
for on behalf of the Appellant. 

The ai)|)e,il, therefore, fails and is dis¬ 
missed with costs. 

Appeal dismissed. 

[OlVli, AFFBLLATB JURiSDIOtlON.] 

Api’eal from Appellate Decree 
No. 500 OF 1912. 

Mookekjee, J. 

Beachcroft, J. Protap Chandra Roy, 

1914, Defendant, Appellant, 

Heard, 12 and v. 

13, February. J odhistir Das & anr.. 
Judgment, Plaintiffs, Respondents. 

13, February. 

Landlord and tenant—Suit ly former in eject¬ 
ment—Burden on latter to prooe land held in ten¬ 
ancy-jurisdiction to enteit'iin suit after remand — 
Suit origin -Uy tried by District Judge, after 
remand tried with consent of parties by Subordi¬ 
nate Judge—Irregular assumption of jurisdiction* 
no objection. 

Where a suit valued at Rs. 1,368 was 
heard in the first instance before the Dis¬ 
trict Judge and dismissed as barred by 
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limitation, but on appeal the High Court 
remanded it for trial on the other issues, 
and thereafter the case having been trans¬ 
ferred to the file of the Subordinate Judge, 
the latter officer with the consent of the 
parties tried and disposed of the suit ; 

Held —That if the 'order of the High 
Court did not place any restriction\m the 
power of the District Judge to transfer the 
case, the transfer was authorised by see. 
34 of the Civil Procedure Code. But if 
the remand order was interpreted to have 
directed the District Judge himself to try 
the suit, it was not a case of the trying 
Court not having local or pecuniary juris¬ 
diction but of that Court assuming juris¬ 
diction in an irregular manner, and the 
parties having consented to the trial by 
the Subordinate Judge were not entitled 
to object to it on that ground on appeal; 
and it was immaterial that as a conse¬ 
quence of such trial appeal ffom his deci¬ 
sion on facts lay before the District Judge 
and not before the High Court. 

What was held in Eajbndra Kiimak 
Bose v . JMohim Chandra Ghose (2) teas 
that when a tenant has been in possession 
of land ostensibly as part of an admitted 
tenure, it lies upon the landlord in a suit 
in ejectment to prove in the first instance 
that the land is his hhas property. 

It is rtot the law that because a Defend¬ 
ant is found to be a tenant of some hnd 
under the Plaintiff, the burden is thereby 
cast upon the Plaintiff to establish that the 
land he seeks to recover is outside the 
tenancy of the Defendant. The burden 
would ordinarily be on the Defendant to 
prove the tenancy under which he claims 
fo hold it. 

Nanda Lal Goswami v . Jajneswar 
Haldar (3) and Shbodeni Koy v . Chattbr- 
BHUJ Eoy (4), referred to. 

<2) 8 C. W. N. 7«3 (189’4J, 

(8) 6 C. W. N. 106 (1901). 

(4) 12 C. L. J. 87S (1894). 
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This was an appeal from a decision of 
E. Panton, Esq., District Judge, Mur- 
shidabad, dated 26th January 1912, re¬ 
versing that of Babu Debendra Bejoy 
Bose, Subordinate Judge, Murshidabad, 
dated 19th December 1910. 

The material facts will appear from the 
judgment. 

Babus Dwarkanafh Chakrabiirty and 
i\nli Kinkar Chakrabiirty for the Ap¬ 
pellant. 

Mr. Sinha and Babus Mohini Mohun 
Chatterjre, Ourudas Siriha and ProBodh 
Chandra Dutt for the Ecs|X)ndents. 

The Judgment oi<’ the Court was as 
fellows :— 

This is an appeal by the .Defendant in 
a .suit which was coinnienced so far back 
ii.i the 11th July 1906 for declaration of 
title to immoveable properly, and for re- 
<‘ov('ry of fwssession tbeueof. The relief 
claimed in llic plaint was valued at 
K.s. 1.368. The suit was tried in the first 
instance by the Dislric.l .ludge and was 
dismissed on the ground that the claim 
was barred by limitation. On appeal to 
this Court it w'as held by a Division 
Bcn5h, on the 19th August 1909, that the 
decision of the District Judge upon the 
question of limitation was erroneous, and 
the case was remanded to him in order 
that it might be t ried on issues other than 
that of limitation and disjxised of accord¬ 
ingly. The case thereupon went back to 
the District Judge who recorded the follow¬ 
ing order on the 5th January 1910 : “ As 
the suit belonged to the file of the Subor- 
(Iftiate Judge, let it be re-heard and dis- 
{ipsed of by* him in accordance with the 
order of the High Court,” It is not clear 
whether this order was recorded as a 
matter of form or whether the District 
.fudge had considered the terms of the 
order of remend by which the case was 
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remitted to him for decision. However 
that might bo, when the matter came 
before the Subordinate Judge, he felt some 
difficulty and asked the jwirties if they 
had any objection to the trial of the suit 
by him in view of the terms of the order 
of remand made by the High Court. They 
stated that they had no objection; the 
Subordinato Judge accordingly proceeded 
to try the suit, and partially decreed it. 
Against this decnie an appeal was pre¬ 
ferred by the Idaintiff and a cross-aiiyx^al 
w'as filed by the .Defendant. The Ois- 
trict Jqdge modified the decree of the 
Subordinate Judge, allowed the apjx-al of 
the Plaintiff and dis'uissed th(’ cross-appeal 
of the Defendant. 

The Defendant has now appealed to this 
(.'onrt, and on his behalf the decree of the 
District Judge has been assailed on the 
ground that the iiroce.’dings before the 
Subordinate Judge a.s also before the Dis¬ 
trict Judge were held in contravention uC 
the terms of the order of remand, that 
in substance the j)roeeedings were without 
jurisdiction and that consequently the 
decree of the District Judge should be dis¬ 
charged and the .suit re-tried by him in 
accordance with the order made by this 
Couit. This |X)8itiou has been contested 
by the Dlaintiff-Res|x)ndent and we have 
arrived at the conclusion that the conten¬ 
tion of the Appellant cannot possibly suc¬ 
ceed. 

The order of remand made by this 
Court is capable of one of two interpreta¬ 
tions neither of which is of any assistance 
to the Defendant-Api)ellant. In the firat 
place, if the order be interpreted to mean 
that it was the iut^ention of thi.s Court*that 
the suit should go back h) the District 
Judge with liberty to make such order as 
he was competent to 1)388 under the law, 
it is plain that under sec.. 24 of the Code 
of 1906 4he District Judge could re-transfer 


the suit to the file of the Subordinate 
Jnd'ge. The terms of sec. 24 are comjnre- 
hensive enough to cover a case of this des* 
cription ina.smuch as it provides that the 
District Court may at any stage transfer 
any suit jxnding before it for trial or dis- 
]X)sal to any Court sul)ordinate to it and 
coni|)etent to try or disj)osc of the same or 
to withdraw any suit jX'uding in any Court 
subordinate to it and try and dispose of 
the same or transfer the same for trial or 
disi)osal to any subordinate Court com- 
{x*tent to try or dis|)ose of the same or 
transfer the same for trial or disposal to 
the Court from which it was withdrawn. 
An order of this description could be made 
at any stag** and it was immaterial in this 
case tliaj the suit had to be tried on the 
ovidene*' recorded by the District Judge 
who lu\ird the ease in the first instance. 
Ordc'i* 18, rule J.*), sub-rule 2, authorises 
the Court to which the case might be 
transferred tf) try it on the evidence pre¬ 
viously taken. In this view the proceed¬ 
ings before the Subordinate Judge were in 
all res|K‘e1s i-i'gnlar. In the second place, 
the ordi'r of n'lnand may be interpreted to 
mean that this Court intended that the 
suit should l)e heard on the iiu'rits by the 
District Ju(lg<‘ and that he was not at 
liberty to transfer the suit to a subordinate 
Court under .sec. ‘21 of the Code of 1906. 
If this be the true nu'aning of the order 
ot remand, it is clear that the validity of 
the^ proce**(lings before the Subordinate 
Judge cannot he questioned by either of 
the parties. They agreed before the 
Subordinate Judge that the .suit should be 
tried by him, and they are not entitled to 
resile fioni the }X)sition they deliberately 
took up before him. The case before us 
is not one of I'xereist* of juri.sdiction by a 
Court which had no local or jiecuniary 
jurisdiction ovqi- the subject-matter of liti¬ 
gation ; the case is ope of assumption of 

19 
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jiiiisdiotion by u c()nnx.'ipnt CoMit in an 
irregular niunncr. It cannot be dispuled 
that if tbe District Judge, bad reported to 
this Court that he \sas not in a' jx)sition to 
ro-try tlu' suit in accordance with the order 
of remand, it would have been open to 
this Court, in modification of its proviou:-! 
Older, to transfer tlie case to the Subor¬ 
dinate Judge for disposal. In other \TOrds, 
the assum[)tion of jurisdiction by the 
Subordinate .Judge would ha.vc been pi'i’- 
fectly regular, if he luul been authorised 
b\ this Court instead of by the Distrhl 
.ludge. Consecpic'iitly there is no force in 
the argument that the parties could not 
by their consent confer jurisdiction upon 
a Court which had no jurisdiction to try 
the controversy between them, jind the 
case is fully covered by the principle e.\- 
plained in the caM' (d‘ (lUnlio 
V. (lhaudrika Singh (I). It lias been con¬ 
tended however that the cas^ uieidioned is 
distingui.shablo, because here the effect of 
the trial of the suit by the Subordinate 
.Judge has been to change the forum of aji- 
peal. If the District Judge had tried the 
suit, an ap|>eal against his decree would, 
no doubt, have lain to this Court : on the 
other hand the result of the trial by the 
Siibordinate Judge has Jjcen that a first 
appeal lay to the District Judge and a 
si'coud apjK-al lies to tliis Ctourt; in other 
words, this C!ourt is not jdaced in a, ]ioaition 
to c.xamine the case on the evidence so 
far as tlie facts in controvi ’sy are conc<'/’n- 
ed. Put this circumstance does not affect 
the position of the parties in so far as tlu'y 
consented to re-trial of the suit by the 
Subordinate Judge. It is true that the 
fovmn of appeal has been altered, but the 
appeal has been heard by a Court which 
would have been <‘ornpetont to hear the' 
if the Subordinali' Judge had been 

(1) I. L, R. S6 Cal, 198 at p. 200: 8. c. 6 C. 

L. J. B'l (IB07I. 


authorised by this Court to assume juris¬ 
diction in this matter. On these grounds 
we hold that the contention of the Appel¬ 
lant that the proceedings before the 
Subordinate Judge and the District Judge 
must he set aside as wholly irregular can¬ 
not be sustained. 

We now turn to the merits of the appeal. 
Tl)(^ history of the ipio-stion in eontrovorsy 
between the parties may he very briefly 
narrated. The Plaintiff claims to be a 
lessee from one Sidihiehand under an in- 
strunii'iit taken on thi‘ ’Jlst Ajiril 1900. 
'riie jaoperty in suit belonged origuially to 
.Mrs. Larrubls whose right, title and 
iiileiv.st was [lurcluised by oik; Howard 
at an exiHiutiuii sah' on tbe bjtb March 
18HI. Howard Mas unable to obtain )K)s- 
si'.ssion and commenced a suit on the Htb 
Migiisl l8iS8 for recovery of jKissi'ssion as 
against persons now re|)resenled by the 
I’laintiff. H'* obtaine-d a ilecrec on the 
•JOth Se))tember 1889 wbicli was snbsc- 
(jueiitly affirmed on appeal on tlio l.)0lb 
November I89J, On the ^Bth October 
189:2, Howard transferred the decree to 
Sokliichand who was jilacod in actual 
[Hissessiou by the Execution Court on the 
1 Itb November 189J. The case for the 
f’lainliflf is that he has bc'cn wrongly kejd 
out of |X)sscssion by tbe Defendants of 
70 bigba,s of land included within the lease 
granted in his favour’by Sokliichand. 
The ease for the defence in substance is 
that the land in disjaite is included in a 
lease granted by thi' I^laintiff or his ])re- 
(lecessor on the 7th .rVbruary 1888. It is 
[Jain that if it is e-stablishod as a fact that' 
tlic land is included within the lea.se grant¬ 
ed tef the Defendant, tlie latter would be 
entith'd to .suceood, bwause although at 
the Imie of the grant the Plaintiff' had no 
title, the subsequent 4itle acquired by him 
v/ould, under section 43 of tbe Transfer 
of Property Act, enure for tbe benefit of 
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the Defendant. The question in contto- 
versy conseqtiently is, whether the land 
claimed by the Plaintitf is or is not includ¬ 
ed in the lease granted to tlui Defendant 
on 7th February 1888. Tt is unfortunate 
that no express issue was raised upon this 
point in the Court of first iuslauee, which 
dismissed (h(‘ suit on the ground of limita¬ 
tion. \Vhon. after remand, the case was 
taken up by the Subordinat(‘ .Judge, the 
Plaintiff prayed that there might b(‘ a local 
investigation and he stated in his iM^tition, 
dated the ’ilth January IDIO, that the alle¬ 
gation of the IVfendanI was untrue and 
that the land covt-red by the lease of 7th 
February ]8t>8' was altogether different 
from the. land in suit, although adjacent 
thereto. This application was opiH)sed by 
the Defendant, wluJ contended that local 
investigation was not necessary. The 
I’laintiff thereu|ion stated that he would 
not press his apjffication for kx-al investi¬ 
gation. 'I'hc pleaders on both side.s 
further intimated to the Court that the 
parties would not examine any witnesses 
in the case, with the lesult that the suit 
wa.s re-lu'ard on the evidence on the record. 
The Court (»f first instance came to the 
conclusion that upon the evidence as it 
stood there was reason to hold that part 
of the land in controversy was identical 
\\'ith a part of the land covered by the lease 
of 7th February 1888, although it was 
imi>ossible to identify accurately the land 
covered by the lease with the land in suit 
and the Court directed that thi.s question 
of identity be determined in the execution 
proceedings. The J.listrict Judge on ap¬ 
peal has set aside this decree on the ground 
that the evidence do cs not establish the 
identity of the land and tha^ the Plaintiff 
is consequently entitled to an uncondi¬ 
tional decree. • 

The view taken by the District Judge 
has been assailed before? us on the gjound 
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that the burden of proof has been erro¬ 
neously placed upon the Defendant, and 
on the authority of the decision of this 
Court in the case of Rajcndra Kumar Bose 
V. Mohim Chandra Chose (2), it has been 
argued that inasmuch as the Defendant 
has been found to hold some land as a 
tenant under the Iffainliff, the burden is 
iqx)n the Plaintiff to establish that the land 
now ill dispute is not included within the 
tenancy of the Defendant. The conten¬ 
tion thus broadly formulated is plainly 
erroneous. .\s was explained in the case 
of Nando Ltd Cosn'aini v. Jajneswar 
Haidar (Ji, the case of llajendra Kumar 
Bose V. Mohint Chandra Chose (2) must 
be taken to have been decided on its own 
s)3ecTal f:wL*ts. In that case, the Plaintiff 
sought to eject the Defendant who had 
admittedly been in long and [icacoful occu- 
[latiou of the disputed property, and what 
was held w as that wdicn a tenant has been 
in such possession of the land ostensibly 
as part of an admitted tenure, it lies mxin 
the landlord in a suit in ejectment to prove 
in the first instance that the laud is his 
khfts property. We are iiot prepared to 
assent on ininciple to the profio-sition that 
because a Defendant is found to be a 
tenant of some land under (he Plaintiff, 
the burden is thereby cast upon the Plain¬ 
tiff to (’slal)Iish (hat the land he seeks to 
recover is outside the tenancy of the De¬ 
fendant. The contrary view is supiwrted 
by the decision of this Court in the cases 
of Sheodeni Roij v. Chaturhhuj Boy (4) 
and Coplni Dchi v. Ram Taran Tewari (5). 
We must therefore ovoiTule the conten¬ 
tion of (he Defendant that the District 
Judge has erroneously thrown the burden 
of proof upon him. • 

( 2 ) 3 C. w. N. 708 (IS94'. 

(3) 6 0. W. N. 106 (1901). 

• (4) 120. L,*J. 376 (1894). 

(6) 19 0. W. N. 140 (1911). 
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The quo.s(ion remains, however, whether 
the decree of the District Judge should be 
alhrmed, I'lxm an examination of the 
proee('dings in the case, it ap|>ears to l)e 
rea.sonably clear that when the Defendant 
on the PJtii April 1910 op)>oaed the appli¬ 
cation of (he Paintilf f(»r local investiga¬ 
tion, she did so on the view of tli^ law 
ex)xnind('d in the case of liajendra Kmiai 
Bose V. Mohiin Chandra Ghose (2), namely, 
that the burden was u}X)n the Plaintiff to 
('stablish that the dis|)uted land was beyond 
(he limits of the tenure of the Dtfendant. 
The conduct of the parties is unintelligible 
on any other hyjxjthesis. It is also |)lain 
that (he form of the i.ssue, which was 
vagtiely framed, misled the parties, and 
the evidence was not s|)ecifically directed 
(o (his point. In these circumstances, we 
an* of opinion that an indulgence may be 
shown to the Defendant and fresh oppor¬ 
tunity given to him to establish tliat the 
disj)uted land is included, wholly or partial¬ 
ly, in lb.' lea.se of the 7th Februax 7 IHSS. 
I’hc burden is clearly u))on the Defendant 
to establish this allegation, and in the in¬ 
terest of jirstice we think (hat an issu^* 
should be remitted to the District Judge 
ujxm this |X)int. The issue will be in 
lhe.se terms : “Is any portion of the- dis¬ 
puted land covered by the lease granted to 
the Defendant by Rakhal Das Boral on (he 
7th February 1888; and, if .so, which nor- 
tion?” The parties will be at liberty to 
adduce evidence, oral and documentapy, in 
supixirt of their restH*ctivc cases on tliis 
fx)int. The Defendant has in this Court 
expressly desired to have a local investiga¬ 
tion and we think that a local investigation 
should be held ai her instance; but the 
costs of the loc;al enquiry must in the first 
^ instance be paid by her. We accordingly 
remit the above issue to the DUtrict Judge 
with the direction that a locxil enquiry bo. 
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held at the instance of the Defendant, and 
that liberty be reserved to the parties to 
adduce evidence, oral and documentary, in 
support of their resixective cases. The 
District Judge will receive the evidence, 
come to a finding upon the issue and send 
up the records to u.s for final disposal of 
the api>eal, /Vs the litigation has now last¬ 
ed nearly for eight years, the District 
Judge will ex[KHlitc the enquiry before him 
and liberty will be reserved to him to 
transfer the matter to the' Subordinate- 
Judge, if bo considered it necessary to do 
so; but in any event the finding,must be 
arrived at by the District Judge him.sclf 
and returned to this Court within two 
months after the receipt of the r(*c’ord by 
bull. 

Tbi.s order, however, is inaile subject to 
tlie following condition : The Defendant 
must, on or before the 27th February 
next, de]K).sit in this Court to the cn'dit of 
the Hes[-)ondent the sum of Rs. 185, vix., 
Rs. -11-8 us the costs of this appeal, 
Rs. 95-0 as the ensts of the appeal before 
the District Judge- and the balance, as jiart 
of (he co.sts incurred by the Plaintiff in the 
Court of first instance. If (he de])osit is 
made as dirt'ctod, (he i.ssuc will be remitted, 

II i( Ts not so made, the apfieal xvill .stand 
dismi.ssed with costs in all the Courts. As 
soon as the sum payable by the Appellant 
is deposited in (his Coiirt, the Respondent 
will bo at liberty to withdraw the same. 


{>) 3 0. W N. 763 (1801). 
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Appeals from Obioinal Decbees 
Noa. 384 and 387 of 1910. 

CoxB, J. 

D.Chatteb.ire,J H. Manners and others, 

1913, Defendants, Appellants,' 

Heard, 18, 19 & v. 

22, Decemhor. IIarihar Koer and 

1914, others, Plaintiffs, 

Judgment, Respondents. 

12, January. 

lAmdlord and tennnf, dispute between, at to pos¬ 
session of specific plot—Onus of p-oo/'—Zerait, 
necessity of proving disputed land —Khas land 
other than zreeit—Tenure or holding—Lease to 
tieeadar to eidtivate—Lands cultivated if ruigati 
land of ticcidar — Tieeadar^s possession of land 
outside ticca, if adverse to landlord. 

The owner of a tauzl is eniitUd to re¬ 
cover possession of lands wHliin it, unless 
the Defendants lohoin he sues can prove a 
subordinate interest that derogates from 
his title. The fact that he has failed to 
prove certain specific titles which he in 
addition asserted in the disputed lands, 
docs not deprice him of this initial pre¬ 
sumption in his favour. The onus which 
is on the DefendnnI.'t must be di.scharrjed 
by them. 

The fact that the Dclemhnls were 
raiyals koUling other lands of the. village 
would make them settled raiijats of the 
disputed lands if they proved that these 
lands were held by them as raiyats, but 
not, if they fait io prove (his. 

Ra.iendha Kvau r. CinxuRA 

(2) did not apply to this case, in which the 
Defendants held a number of separate 
holdings and did not claim to hfdd the 
land in suit as pari of any specific, holding. 

Where a tieeadar took a lease of lands far 
exceeding 100 binhas in area to “ cultivate 
by sowing indigo or other crops either 
by means of khas cultivation or through 
teMnts " : . 

Held—That it was a tenure. 

^2) 8 C. W. N. 768 


A tenure-holder does not become a raiyat 
with respect to all land that comes into his 
direct possession, because the loase autho¬ 
rises him to cultivate these lands. 

A proprietor may h<dd other lauds be¬ 
sides zerait lands in khas possessbn, and 
because hr recovers jwssession of lands on 
the ba.sis of the presumption arising from 
his proprietorship, if does not follow that 
the land i.s zerait, nor does the fact that 
he fails to prove the land to be zerait pre¬ 
vent him from claiming the land, if the 
Defendant fails to establish a subordinate 
interest in it. 

Where the propridors haring purchased 
certain holdings suffer them irithoui 
any arrangement to be taken po.s.scs.sion of 
by their ticcadars, the lieeadar’s posses¬ 
sion of such holdings do md become ad- 
rer.se fo the proprietors. 

'rii.'se were appeals prefeured on the 
19lh August 1910, against the dt'croe of A. 
Mellor, Esq., District .liidge of Zilin 
I')arl>hanga, dated the 211(1 Jun(^ 1910. 

The material facts will ap|*oar from the 
judgment. 

.\lr. ]lanner.s in person and Babu 
.'<oroshi ('haran Milra lor the Apfiellunts. 

Babus Umakali Mukherji and Baldeo 
Xarain Si)tgh for llie Rf'Sjiondents. 

The .IrnoMi'.XT or tiik (’ornT was as 
follows: — 

foxE, .). -Tht'se :ip[)(nils arise out of 
two suits which have b(^cn tried together, 
'[’lie Plaintiffs are proprietors of tauzia 
Nos. oJ75 and 0952. The Jh’fcndanta 
are the |)ropiietors of the* Konasnagar Con- 
eorn. ,\ii interest in the village was leased 
to the Defendants for the years 1283 to 
1289. The jiroprietors were then in khas 
{vissession till 1298 and the property was 
again leased to the Defendants from 1298 
t(. 1312 and 13J3. One suit relates to the 
Plaintiff’s ancestral share and the other to 
their purchased share, but the Plaintiffs 
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s(>('k (lie ,siPiie relief in both siiils, and it i«s 
unnef-essary to distinguish between tliem. 
The lea.se of (he piucbased share ternii- 
Tiated a year l i'fore (hat of the ancestral 
share, luit nothing afifi.-ars to (urn on this 
eireuinstanee. 

Tlie IMaiiitift's' case was that the Oe- 
fendants during (he tinu* of the lease 
brought the land m suit under (heir own 
ciiUivatioii as ticeadars and (hat (hi'rofore 
they (the I'lairilitfs) were entitled to lKi.s- 
session of it at the end of the lease. The 
suits have been deereed by the learned 
Ihstriet Judge and the Defendants appeal. 

The point on \^hi<dl nirist stre.ss has been 
laid by the Appellants is that the Court 
belo\\ has erred in idaeing (he burdcui t.f 
y>rool upon (lit' Ih's|)ondent.s. It is said 
(hat the I’laiiiiifK elaiined this' land 
under spis-itie (ities, -2^) highas as old zemif, 
10 highas as bought by (he landlords at 
execution sales, cle., etc. Therefore it is 
argm-d, the Plaint ill's were bound to prove 
that (lie.se sj)e<iru‘ lands in suit belonged 
to them in tliesc ways and to identify the 
lands that constituted the old zernit (the 
lands that were linuoht in execution), and 
so on, 

I think that this view is quite erroneous. 
The Idaintift's are the owners of the tauzis. 
The disputed land is in these tauzis and 
therefore thev are. entitled to it, unless the 
Defendants can j>rove a. subordinate intcr- 
o.st (hat di'iogafes from their title : Diiid- 
)mth V. (lanrsli Ch.nulra (D. The fact 
l.bat the Plaintiffs went further i>nd stated 
that the land bore a iiavlicula.f character 
did not deprive them of the. initial pre- 
snmjilion in their favour. If their des¬ 
cription of the character of the land wa.s 
mistaken, it was none the Ic.ss the duty 
of (hV Defendants to prove their .subor- 
interest. As a matter of fact the 
riai*ffs ilid not plead that the land was 

' . <1) t$ C, L. J. 544 (IMS). 


old zeraii, etc. That statement is not to 
be found in the pleadings, but in the. 
ovidenee. The learned District Judge did 
not call on the fdefendants to begin, 
because, a.s ho says, at (hat stage of the 
case he did .not see .sufficient reason to 
ne<-essitalo departure from the usual order, 
the usual order being, 1 suppose, that the 
Plaintiffs .slioiild begiji. W'lien the Plain- 
till'.s wi ie thus wrongly called on to begin 
a Mil oJK; of them was in the box, he gave 
evidimee to the elTect that so much land 
vas old -rrait and so on, Tt may be con- 
< «*d('d that Plaintiffs haw onlirel}’ failed to 
pniw these allegations. But their failure- 
does not in my ofiiniou entitle the De- 
Ccudanls to claim land .admittedly belong¬ 
ing to the riaintifl's, ank'ss they can prove 
e ''Ubordiiinte interest. 

Tin; Coujt below bus lield that the Dc- 
ii'iidaiilfc, ba\e entirely failed to prove that 
they ha\»? any right to the specific lands 
le suit, and ibis finding in my opinion has 
lira been overltirown. The principal 
.\pl)ellanl has argued bis ajipeal himself 
and ha^ |)ul ids ease ns well as an experi- 
eiieed adwK'ate could have put it for him. 
But he has hocii compidled to rely prin¬ 
cipally on the eouleiition that the burden 
ot firoof was on the Plaintiffs and has been 
unable to meet the decision of the Court 
below (hat, so far as these individual la.nds 
are concerned, tiu're is pr,ie(ieally no evi¬ 
dence lievond Ids hare word that the De¬ 
fendants have any subordinate interest in 
them, n is (juile clear that the Defend¬ 
ants hav<' a great deal of raiyati land. We 
have not hc'ard the He.spondcnts, and pos¬ 
sibly they may b(' in a position to contest 
even this. But so far as I can gather from 
(he record, withojit hearing the Kespon- 
dents' 6l)jec(ions, it seems to mo clear that 
the Defendants are sidAled raiyats of the 
village and would be entitled to occupancy 
rights in Ihe land.s in suit,,if they could 
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show that they had ever held tliesc parti¬ 
cular lands as raiyats. But though Ihcro 
IS plenty of evidence that they held plenty 
of land as raiyats, they fail to show that 
ii was just tho land that they so held. 

It is not necessary to make more than 
a passing reference to the record-of-rights. 
It shows the disputed land as being 
“ bakast ” of the ticcadars, but it shows 
tho same thing with reference to land in 
the })ossession of the A]>ix.'llants that is not 
disputed. It is ini|x)ssib]e Ihcicfore to 
ground any definite conclusion on these 
entries in favour of either side. 

It is argued tliat with n'gard to certain 
plots the Plaintiffs’ suit is barred by time 
on their own showing. Those plots are 
said by the principal Plaintiff to have been 
purchased during the conlinuaucc of the 
ticcas in execution of decrees obtained by 
the Plaintiff's for rent that accrued duo 
before the ticcas. With regard to those 
plots the evidence of the princi]ial Plaiu- 
tiff' is—“ wo took no steps for taking posses¬ 
sion of the land which we bought at auc¬ 
tions. As tho factory was iu possession, 
we allowed the manager to take the laud. 
At the time of the sales tht^ land was in 
the possession of the tenants. T did not 
send word to the factory to say thkt they 
could take it. I siuijdy took no steps to 
occupy it, and allowed the factory to do 
what they liked Uith it.” This was in 
1893 or 189‘1, and the ticcas ierminafed 1‘2 
or 13 years later. 

In these circumstances I do not think 
tliat any question of limitation can arise. 
It may be that if the old tenants had re¬ 
mained in pr)Ssession, the suit might have 
been barred against them, but they are not 
in possession. In some uAexplained way 
the Defendants have obtained possession, 
and as they wore the Representatives of the 
proprietors, their possession was equivalent 
to the possession of the landlords until the 
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exhalation of the ticcas, and no ques¬ 
tion of limitation could arise. 

It has been suggested that the ticcas 
themsclvi's show that the intention of tho 
jiarties was to <*rcate a raiyati interest in 
the Defendants. This contention, how¬ 
ever, is quite untenable. The land far 
exceeds ]()() bigbas and it is evident that- 
there are many tenants upon it. It is 
covenant ('d in the ticca that ”1, the tioca- 
(lar, by remaining in possession and occu-. 
pation of tlie lease-bold projxjrty shall 
cultivate the sa.me by so\\ing indigo or 
other crops either by means of khas culti¬ 
vation or through tenants.” I have no 
doubt that this was intemded to be, and 
was, a tenure, and it is impossible to hold- 
that wlipn a tenure of a village is granted, 
the tenure-holder becomes a raiyat with 
respect to all land that comes into his 
direct possession, because tho lease autho¬ 
rises him to cultivate such land. 

It appears to mo therefore that the De¬ 
ft ndants have failed to show that they 
have any suhurdinale interest in the lands 
it. suit which justifies I hem in withholding 
])Ossessiou of (hem froin tlie Plaintiffs, 
\\hos(' title to them is admitted. This of 
cours(> does not imply tliat the Plaintiffs 
liave succeeded in showing that the lands 
arc zcraH. vithin the re.stricted moaning 
altachetl to that word and its synonyms in 
sec. 1-20 of (he Bengal 'JVnancy .\et. That 
fact however does not prevent the Plain¬ 
tiff'# from elaiiiiing the land if tho Defend¬ 
ants cannot establish a subordinate intor- 
t'st in it. Tliore is much land of which a- 
landlord is entitled tf> dirtKd jxissession 
which does not come within sec. l‘2t). f 
may mention, merely as instances, land 
piurhasei] from a raiyat. either voluntarily 
or in execution, land let by a registered 
lease to a non-oceupancy raiyat. at the end 
of tlie lea.se, and land escheating to the- 
Imdiord on the death of a tenant. A 
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hiTidlorfl is entitled to direct ))osscKsioii of 
these and other kinds of land, although 
they are not zerait as defined in the Act. 
The lands now in suit may he. of such a 
nature, and as it is not shown that the 
Defendants held these specified lands is 
laiyats. they must he deemed to have held 
them as landlords or perhaps as trespassers 
and in either case the Plaintiffs would be 
entitled to succeed. Ueferenee has been 
made to the case of Rajendru Knar v. 
Mohhii Chandra cj), hut that case in m> 
opinion has no application. The question 
in that ease was whether the lands in suit 
did or did not form part of a tenure lield 
by the Kespondents. Here the Defend¬ 
ants hold a number of s<*parate holdings 
and do not claim to hold the land.in suit 
as part of any sjax'itic holding. 

The principal .Vp|K’ilant in his argu¬ 
ment has taken exce|)tion very temperate¬ 
ly and very properly to a remark of the 
learned District Judg-, that the kastkari 
rights of the D('fendants did not authorise 
them to lay violent hand.s on any other 
land, ft is not sugge.sted that the Defend¬ 
ants have lieon guilty of any resort to 
\iolenee, and tin* rienark of the District 
•ludge is unwarranl('d and ought not to 
havt! been made. T trust, however, that 
the oliservafion, however badly exjiressed, 
was not intended to apply to any f(arti¬ 
cular action of th • Defendants, but to a 
hypothetical case that was put by the 
learned Distiict .fudge h\ way of argu¬ 
ment. 

fn my opinion the Court below wi; 
riglu in bolding that the burden of pniof 
rested (»ii tlic Defendants and that they 
had failed to disehatgc it. The a.p}K‘aI is 
diitinissi'd with costs. 

- ('hvttrr.jku, J,-1 think the De- 
^®dants have failed to discharge the onus 
that lay on them to prove a subsisting 

t2) » C. W. K. 763 (18911) 


tenancy. I therefore agree in dismissing 
the appeal with costs. ‘ , 

Appeal dismissed. 

[CIVIL APPEtLATB JURISDICTIOM.] 

Appeals from Orders 
Nos. 13b, 158. 159 & 160 of 1911. 

Moiiaraj Bahadur 
Singh & ors, 
Decree-holders, 
Appellants, 
r. 

Surendba Narain 
Singh & ors.. 
Objectors, 
Respondents. 

Lm poiidens—CiVii Procedura Code (Act XIV of 
1882), ««'’«. 2^8, 311, SIS—Non-service of notice, if 
an itregidarity—Sale of putni mahal for arrears of 
rent—Purchase of pufni ni'ihal by executor of 
deceased dur-putnidar’s estate tn his personal capa¬ 
city—Application under see. 311 for setting aside 
sale by executor as such and under sec. SIS by 
purchaser in personal esptcHy. 

I). the znniindar of a puini inahal, sold 
In.s interest in the property and then 
hrouijht a suit ayainst C, the pulnidar, for 
the (urcars of the putni rent that had ac¬ 
crued prior to the sale and obtained a 
decree.^ Shortly afterwards D died after 
ha l iny nssiyned all his properties including 
this decree to certain trustees for the pay¬ 
ment of his debts. The putni was then 
pul to sale under Hey. Vlll of 1819 for 
Hon-puynieni of rent and F who was the 
e.recut.or to the estate of his deceased father 
who was dar-puinkhr under C deposited 
the arrears for saviny the dar-putni in¬ 
terest from the effect of the sale and 
obtained possession as mortgagee. The 
putnuhiri interest in the putni was then 
soidjn e.veeulion of a money decree and 
purchased by S. The trustees appointed 
by D took out execution and the putni was 
fixed for sale. F instituted a regular suit 
for a declaration that the decree undet 
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execution icas not a rent-decree and for a 
perpetual injunction upon the decree- 
holders ndt to execute the same against the 
putni mahal. The suit was decreed by 
the first Court but dismissed by the High 
Court on the 8th April 1908. F applied 
for leave to appeal to the Privy Council 
which was granted on the 30th June 1908. 
The trustees applied for the sale of the 
putni mahal and they impleaded C alone 
as judgment-debtor. The sale took place on 
the f)th July 1908 and the property was 
purchased by F in his personal capacity. 
For setting aside the sale, an application 
under sec, 311, C. P. G., was made by S as 
also by F as executor to the estate of his 
deceased father. F also made an application 
in his personal capacity under sec. 313, G. 
P. C. The District Judge allowed these 
applications and set aside the sale. The 
judgment of the Privy Council was subse¬ 
quently delivered on the 4th March 1914 
and it was held that the suit instituted by 
F should have been decreed. 

Held —That the facts were sufficient to 
attract the application of the doctrine of lis 
g^ndens and the act of the decree-holders 
in bringing about the sale could not pre¬ 
judice F and make the judgment of the 
privy Council nugatory. , 

Shivlal V . Shambhu (6), distinguished . 

That, although C, the former putnidar, 
had no subsisting interest in the property, 
the decree-holders having chosen to treat 
hini alone as the judgment-debtor were 
bound to serve him with notice of the sale, 
though they were not bound to issue notice 
on S, the purchaser of the putni interest, 
whose suit failed, whom they were not 
willing to treat as the legal representative 
of C and against whom they did not want 
to execute the decree. * 

That non-service of notice under sec. 848, 
(0) I. li. R 39 Bon. 400 (190$). 


C. P. G., was not a mere irregularity and 
vitjflted the sale. 

HAGiruNATH Das v. Sunder Das (10), 
followed. 

That the auction purchase of the putni 
was made by F in his personal capacity and 
he was not debarred from applying under 
sec. 313, C. P. C., for setting aside the 
sale. 

T!ies<^ were apix'tils preferred on the 
‘20th March 1911, against an order of S, 8. 
Skinner, Ksq., District Judge of Zilla 
Purnea, dated the 16th February 1911. 

Tlie facts material to this report will 
appear from the judgment. 

Dr. Ha,<th liehary Ghosh and Babu 
Sarnt Kumar Mitra for the Appellants. 

Babu ,Golap Ch. Sarhir, Dr. Dwarka 
Kath Milter, Mr. G. Sarkar, Babu Jogen- 
dra Nath Mookerjee and Mauh'i Md. 
Mustafa Khan for the Eesjamdents. 

The di Do.MEXT OF THE CouRT was as 
follows 

Thes«' four ap[)eals arise out of four ap- 
jilications to set aside a sale in execution 
of a decree, three under sec. 311 and one 
under sec. 31.3 of the Civil Procedure 
Code. 

A short narrative of the facts which are 
a little complicated may help a clear con¬ 
ception of the questions raised in these 
appr'als. 

Koy Dhanpat Singh Bahiulur \\as the 
zan^indar of Pargana IIav«'li in the Dis¬ 
trict of Purnea and his nephew Babu 
Cliatrapat Singh held a putni of a property 
named Saifgunge in this pargana. Dhan¬ 
pat sold his zamindari interest in this 
jmrgana to one Bhug\s anbaty Chondhurani 
in June 1893, and then brought a suit 
against Chatrapat for the arrears of the 
putni rent that had accrued due prior to 

(10) 18 0. W. 1st. 1068 (lOM). 
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the said sale and ultimately obtained a 
decree on the 10th of July 1898. On 
the 12tli of July 1896 Dhanpat as- 
signc'd all his properties including this 
decree to certain trustees for the payment 
of his debt.s and died in September follow¬ 
ing. The tnish'cs applied for the ox<'- 
cution of the decree and on the' objec¬ 
tion of ('hatra]vat, Maharaj Bahadur, the 
ludr-at-law of T>hanpat, was added as a 
party ti> the execution. 

In (he meantime; (■hatrapjit did not pay 
the putui lent and Bhagwanbati put u[' 
the juitni to sale under Reg. VTTI of 1819. 
i\fr. A. H. Borb('s who was the executf)r 
I;.- the estate of his dfx-eased father A. d. 
Forbes, who was a dar-putnidar under 
(lhatrapat. de|M;)sit('d tlu' arrears undei 
sec. 13 (4) of the Regulation for saving the 
dar-putui interest from the effect of the 
sale and obtained ix)ss(‘ssion as mortgagee 
under the provisions of that section. 

Fhatrapat's intere.st in the putni was 
then .sold in execution <jf a money-decrei' 
and purchased by Surendra Narayan Singh 
tin the Isl of September 1902. 

The trustees took out a second execu¬ 
tion in 1904 and Surendra Narain object¬ 
ed on the ground that the putui could 
not ho sold as the decree was a money- 
decree. This e)bjection was rejected and 
the putni was fixed for sale on the 10th of 
November 1904. 

Mr. A. H. Forbes tried to avert the sale, 
hut was unsuccessful, and Surendra’s suit 
for the same purj)o.se was dismis.sed u/1 to 
the High Court. On the 9tb of July 1900, 
A. H. Forbes instituted a regular suit Air 
a d(x*laration that the decree under execu¬ 
tion was not a rent-decree and for a. perpt;- 
tual injunction ujxin the decree-holders 
not to execute the same against the putni 

,hal. This suit was decreed by the first 

urt but disniiisscd by the High Court 
w^hidi held that; the deem; wa*; a rent- * 


S'AlJAIN SlNCik. 

decree" and could be executed m' suefa-} 
This was on'the 8th of April 1908.' 'Forbe? 
ap))lied for leave fo appeal to the Privy. 
Coiinoil and the trustees applied for th^ 
sale of the putni mahal on the 9th May 
1908 and tliey impleaded Chatrapat alonid 
as juflgmerit-debtor. The leave to appeal 
to the Frivy Council was granted on the 
toth dune 1908. The proiierty w’afi sold 
oil (he 0th duly 1908 and was purcha8e<l 
by Mr. A. H. Forbes in his personal capa¬ 
city for Ks. 61,200. 

For setting aside this .sale one applica¬ 
tion under sec. 311 was made, by Hiirendra 
Xarain, and his ei-so. was numbered as 605 
of 1908, and ha.s given rise to Appeal 
No. 138 of 1911 in fliis Court, and another' 
application under sec. 311 was made by 
Chatrapat: his case was numhored as No. 
10 of 1909, and has given rise to Appeal 
No. 1.58. .A third a))plieation under sec. 311 
was made by Mr. A. 11. Forbes as exe¬ 
cutor to tlie estate of liis deceased father. 
This was case No. 17 of 1909 in the Court 
Iw'kiw and has given rise to Api^eal No. 160. 

Air. A. H. Forbes in his personal capa¬ 
city as the auction-purchaser of the mahal 
made an api>licaticu under sec. 313 of the 
Civil Procedjire Code, on the ground 
that the judgment-debtor had no sale¬ 
able interest at the. time of his pur- 
cha.se. His case wae numbered as 18 
of 1909 and has given rise to Appeal 
No. 1.59 of 1911 in the (.'ourt. These four 
cases were tried together by the District 
Judge of Furnea who has allow’ed aJl of 
them. 

Ttieso aj>|x;als are by the decree-holders. 

It, has been contended on their behalf 
that the Court^below, has erred in setting 
aside (he sale on the grourxl of non-servico 
o/, notice on Chatrapat because— . 

(a) the application for execution was'a 
C(/ntinuation of IHo' prdVidus a'p^Iicatiot) 
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dad''-tiiexefdre nd fresh notice was neces- 

^vsyi; < • 

- Tfc) 'Chatrapat had no subsisting interest 
in thk) |>roi)eH;y. and no notice was neceS' 
sary; 

• ic) Chatrapat actually apfxiarod in the 
4ase and therefore no notice was necessary; 

(d) Notice wa.s practically served on his 
am-niuktoar Sdkilal and ho mu^t have 
known of it; 

(e) Surendra was not (‘ntitled to notice 
as he purchased pendente lite. 

Secondly, it was argued that notice or no 
notice, the sale could not be set aside un¬ 
less the Applicant could iiiake out sub¬ 
stantial injury. 

Thirdly, that at the time of the wile 
there was a subsisting decree of the High 
Court declaring that the dc'croe was a 
decioo for rent for which the tenure was 
liable; the subsequent loAorsal of the 
decree by (he iVivy Council cannot in¬ 
validate the sale. 

'Fontlh’y, that b’oibes could not bo allow¬ 
ed to take up two inconsistent fnisitions: 
when he ai>plied under sec. 311 ho did so 
on the basis of the judgment-debtor having 
Some interest ; h(' eoidd not at the same 
time .say under sec. 3ld that Hk* judgiueut- 
debtor had no interest. 

The learned Vakil for the liespondenta 
coutunds that it .is not necessary to go 
into the question of notice and other ques¬ 
tions raised by the Apjiellants as* the 
doctrine of bs {n’ndem furnishes a complete 
defence of the order made by tlm lower 
Court. This ‘argument is based on the 
judgment passt'd ty (he Privy Council in 
the apjjeal of AJr. Forbes on (he 4th of 
March 1914, more than thfee years after 
the judgment under apixsil in this c^se. 
The sale took plaw*t»ythe 6th July 1908, 
pending the appeal to the Privy Council. 
The doctrine of Us pendens rests on the 
principle that the law does not allow liti- 


ga»t parties to ^ve In others pending the 
litigation rights over the property in dis¬ 
pute so as to piejudice the Opposite Party : 
Bellamy v. Sabine {\),Wigram v, Buckley 
(2); and it is now settled that this doctrine 
applies to .sales in invitum. See Ttadha- 
madhab v. Monohar (3), Motilal v. 
Karrabnddin (4), Dinonnth v. Shamabibi 
(5). The pi ojM'i’ty in dispute was the putni 
in which the Plaintilf had substantial 
rights; the object of the suit was to re¬ 
strain the Ap|>oIlanls from selling this pro¬ 
perty m execution of their decri*c of July 
1896 and tlu* ApjK'llauts brought about the 
sale pending the ajipcal to the Piivy 
C’ouncil which ultimately held that* (he 
PlaintilTs’ suit ought to have lieen decreed. 
We thifik that the facts are sunicient to 
attract the apjdication of the doctrine of 
bs pendins and (lie act of the AjqiellantH 
111 bringing aliout the sale cannot prejudice 
the Plamtitf and make the judgment of 
the Pn\_\ Council nugatory. 

The learned Vakil for the Ap[>ellants 
contends that (ho principle of bs pendens 
doi's not apjily as the bs pendens is the 
\er\ suit in winch the decree m pursuance 
of wIikIi (he sah' took jilace was pa.ssed; 
and !)(' relies on the case of Shiclal v. 
Sham him (tit The decree however in 
execution of wlneh the .sale took place was 
not the decitH' under apjx'al to the Privy 
Couiu'il. 'I'he sale look place under (he 
decree ol 1896 and the Us pendens was 
the*suit of .luly 1906. The decree of the 
High Court which wa.s under apjieal to 
the Pihy Council only held that the decree 
of July ItfilO w'as a rent-decree and was not 
the decR'c under w hich the sale took p^ace. 
The Ttombay cast* therefore does not hejp 

(1) 1 UeU. & J. fids (1857). 

(2) [1894] 3 Ch. 483. * 

. . <S) I. L. R. Ifi G»t. 75e<lS8S). ' 

(4) I. L. IV as Cut. 17»(t6ft79<‘ 

(6) I. L. R.-a8 Oftk'aa (iMo^ < - . 

(6) I. kft.WBool. 4«6<1»M>. 
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the Appellants and no other case is relied 
on in their favour. 

In this view of the case it is not neces¬ 
sary to decide the grounds urged by fho 
learned Vakil for the Appellants. As the 
case, however, niay not terminate in this 
Court, we may shortly express our view.s 
on the said grounds. Suppsing that the 
application for execution ma<te on the 9th 
May 1908 was one for the continuation or 
restoration of the previous application, 0 
is not shown that it was within one year of 
the last order passed on that application; 
the issue of a notice was therefore neces¬ 
sary. 

Tt is true that Babu Chatrapat Singh 
bad no subsisting interest, but the Appel¬ 
lants chose to treat him alone as the 
judgment-debtor and were therefore bound 
to serve him with notice, ft has not been 
shown that he ap|jeared in this case and 
there is nothing to show that Sokilal 
was authorised to receive any notice for 
him. As regards Surendra, his tithvsuit 
has been dismissc'd by the High Court and 
the Api>ellants were not willing to treat 
him as the legal representative of Chatra¬ 
pat anil did not want to execute the decree 
against him; they were not therefore 
bound to issue notk*e upon him. It has 
been contended, however, that the non¬ 
service of notice under sec. 248 was a mere 
irregularity and as no substantial injury 
is found to have occurred, there was no 
reason for setting aside the sale. Some 
recent cases based on the case of Mal~ 
hirjun V, Narahari (7) seem to support 
that contention. See Ashton v. Madhah- 
moni (8), Kumed Bewa v. Prosunno 
Kumar (9). The matter, however, was 


Narain Singh. 

before the Privy Council in the case of 
Raghunath Das v. Sunder Das (10), 
and their Lordships approved of the 
decision of this Court in Gopal Chan- 
dra Ghatterjee v. Gunamani Dasi (11) 
and distinguished the case of Malhar- 
jun (7) as one in which notice had 
been actually served on a iierson whom the 
Court then held to be the legal representa¬ 
tive. The learned District Judge was 
therefore right in holding that the non¬ 
service of the notice under sec. 248 vitiated 
the sale. 

Tlic previous consideration disposes of 
the second and the third grounds. 

As regards the fourth ground, the auc¬ 
tion-purchase wvas made by Mr. Forbes in 
his yx'rsonal capacity and we do not think 
that he should be debarred from applying 
under sec. 313 of the Civil Procedure Code 
in this capacity. He had tried his best to 
yirevent the sale in order to protect the in¬ 
terests that he had as the executor of his 
father and when all his efforts failed, he 
made the purcha.se in reliance on the 
decree of the High Court. That decree 
has now been set aside and he should not 
be a lo.ser, because the Appellants insisted 
ui)on a sale which ha.s bet:n interdicted 
by the detu’ee of the Privy Council- 

In this view of the case the appeals are 
all dismissed with costs.(five gold mohurs) 
in each case. 

^ Appeals dismissed. 

(7) I. L. R, 2f> Bom. 837 : «. 0. L. R 27 I. A. 

216 (1900). 

(lOi 18 r. W. N. 1078 0914, 

(11) I. L. R. 20 C«L870 (lt92). 


(7) I. L. R. 2 B Bom- 387 : a. L R. 27 b A. 
216 (1900). 

(8) li 0. W. N. 660 (1910** ’ 

(9) 1* L. R 40 OL 45 \Xm)» . 
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[CIVIL APPELLATE JORISOICTION.] 

Appeals from OBiaiNAL Orders 
Nos. 181 AND 189 OF 1913. 
Mookerjee, J. 

Beachcroft, J. Nripendra Nath Sahd 

1913, and another, 

Beard, 17 and Appellants, 

18, December. v. 

1914, Ashutosh Ghosk, 

J udgmen t, Responde n t. 

4, June. 

Provincial Insolrency Act {tll of 1907;, tee. 37, 
tub-MCt. (1) and {2)—Fraudulent prcfnence, hofc 
determined — Debtor^s intention and motive material 
—Preierence due entirely to presture from creditor 
if fraudulent— Creditor if may plead good /aith— 
Onue. 

Under sec. 37 of the Provincial Insol- 
vency Act, good faith on the part of the 
creditor affords him no protection tchere 
the intention Of the debtor io give him pre¬ 
ference is established, although sub-sec. 
(2) of the section protects a person who 
in good faith and for valuable consideration 
has acquired title through or under a 
creditor of the insolvent. 

“ Preference ” implies an act of free will, 
and there can be no “ preference ” where 
the act is the result of pressure brought to 
bear on the debtor by the creditor, though 
there would be fraudulent preference 
where, notwithstanding that the payment 
or disposition might never have been made 
but for the importunity of the creditor, U 
IS.also a fact that the payment never tdouUl 
have been made but for the desire to prefer. 

The presumption of fraudulent intention 
may be repelled, if it is apparent that tfic 
debtor acted in fulfilment of a prior agree¬ 
ment, but it will not suffice io prove that 
the debtor was moved by a mere sense of 
hofiour or a sense of duty or of moral obli¬ 
gation or that he acted from motives of 
kindness or gratitude. The intention of 
the debtor is the parambunt consideration 
and if the transaction ;catt be properly re- 
ferrei to dome 0 th$T motive than that of 


m 

giving the particular creditor .a preference 
over the others, the payment is not 
fraudulent. 

In the determination of the question 
whether a person is able or unable to pay 
his debts as they become due from his own 
money, the fact that he has money locked 
up which at a later period may be available 
for the payment of his debts is immaterial. 

Where an act is impeached as a fraudu¬ 
lent preference, the onus of proof lies on 
the Receiver, even if the debtor was iri- 
solvent at the time of the payment and. 
knew himself to be so, though in such a 
case the onus may shift. 

These were a))|>eals from an order of 
H. P. Duval, Esq., District Judge, 24- 
Parganas, dated 30th January 1913. 

The facts of the case are sufficiently set 
out in the judgment. 

Mr. B. Chakrabarty, Babus Ram Chan¬ 
dra Majumdar and Jnanendra Nath Sircar 
for the Appellant (in No. 181). 

Babu Mahendra Nalh Roy and Bahu 
Panchauan Ghose for Babu Khctter Mohon 
Sen for the Apptdiant (in No. 189). 

Babus Bipin Behari Ghose and Satish 
Chandra Mookerjee for the Respondent. 

The JuDGMR.NT of TifE CouRT was as 
follows : — 

]\rooKKRJKE, J.—These appeals are 
directed against an order under sec. 
37 of the Provincial Insolvency Act. 
On the 4th December 1911, Nil- 
ratan Mandal and his four brothers 
executed a mortgage for Rs. 9,000 in 
fjivour of one of their unsecured creditors 
Nripendra Nath Sahu. On the 27th 
December 1911 and 14th February 1912, 
they executed two other mortgages, one 
for Rs. 6,000 and another for Ra. 10,000 
in favour of their unsecured creditor Gopi- 
nath Mandal.*On the 19th February 1912, 
a third cre(htor, -Eissen Chand Kesari 
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Gfianrf, applied to the District Judge un^er 
sec. 5 of the Provincial Insolvency Act 
BO that the \nortgagors might be adjudi- 
ifatcJ' insolvents. The application was 
gnuited and a local pleader, Babu Asufosh 
lirhose, was appointed Beceivor in due 
t’oiir.se. On the 2Cth September 1912, 
the Hecciver a)>plied to the Court to lake 
action under sec. 37 and to annul the three 
mortgages uumtioiu'd. This application 
was granted on the 30th January 1913. 
and the pre.scnt aj>peals, which have been 
preferred by the two mortgagees separately, 
:n<; directed against that order. The Dis¬ 
trict Judge has found that when Nilratan 
■Miindal exescuted and registered the deeds, 
he knew that he was not in a jxjsition to 
pay his debts, and, that, consequently, the 
mortgages must hi‘ d('clared fraudulent and 
void as against the Receiver. This deci¬ 
sion of the Di.strict Judge has been assail¬ 
ed before us on tbe ground that all the 
elements necessary t(j justify an order for 
uvoidanee of the mortgages under sec. 37 
ha\e not been e.stal)lished, and that th<- 
requirements of tlial section have not been 
fully aj)preciat(.‘d. In our opinion, this con- 
t('ntion is well-founded and the case must 
be re-tried. 

Sub-sex’. (D of sec. 37 of the Provincial 
Tnsolvimcy Act—we quote so much only 
of the sub-section as applies to the present 
case—ppjvides as follows : “ Every trans¬ 
fer of proiK'rty or of any interest therein, 
by any ])ers<)n unable to j>ay his debts^as 
they become due, from his own money, in 
favour of any creditor, with a view of 
giving that creditor a preference over the 
other creditors, shall, if such person is ad¬ 
judged insfJvont on a petition presented 
.within three months after tbe date thereof, 
,l)e dc< iru'd fraudulent and void as again.st 
Receiver and shall be annulled by tbe 
Court.” It is plain that before a transfer 
'hy, 9 , 4®btor of any interest in his property 


is avoided qnder this section, four (bndi- 
tions must be fulfilled, namely, first,, tho 
debtor must, at the date of the transition' 
be unable to pay from his own money hiij 
debts>as they fall due; secondly,'ilte, tran- 
.saction must be in favour of a creditor Or 
of some person in trust for a creditor; 
thirdly, that the debtor must have acted 
with tht' view of giving such creditor a pre¬ 
ference over his other creditors; and 
fo\irthly, the debtor must be adjudged an 
insolvent on an insolvency petition pre¬ 
sented within three months.after the d^itc 
uf the transaction sought to bo impeached* 
'J’here is no dispute that the secondhand 
fourt'l] elements are ])resent in the case 
before us. The mortgagees were creditors 
of the mortgagors on the dates when the 
mortgage instruments were executed; the 
projuissory notes, on which they had pre¬ 
viously advanced moneys to the Mandals, 
were unpaid on those dates; these have 
bexiu produced and proved to represent 
genuine transactions. There is also no 
qiK.'stion that the insolvency jHjtition was 
[acseiitcd by the creditor on the 19th 
Pehruary 1912, that is, within three 
months after the earlie.st of the three mort¬ 
gages un])f'ached. Tho controversy has 
thus centred round the first and third 
<-onditions. Before we discuss the re¬ 
quirements of those ,two conditions, 
we may }x)int out, however, that 
where an act is imfjeached as a frau- 
(lub nt pref<*rence, the onus of proof lies on 
t he Receiver f Kx parte Lancaster : Re 
Marsden (1)] and it has been said flie 
t.aurie : Ex parte Green (2)], that the 
■burden of proof lies on the Receiver; even 
if the debtor was insolvent at the time of 
the payment and knew himself to be so, 
though the view has been indicated that 

(1) 25 Cb. D. fill (810) (1883). 

(2) ,6Mmwi}.48,(!8P8), . 
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rii such a case the' onus might s'hift: Ke 
Eaton'd Go. : tlx Viney (3), Re Lake <4). 

The first point for consideration is, 
whether the mortgagors were, on the dates 
of the mortgage transactions, able to pay 
from their own money their debts as they 
fell due. The evidence on the record does 
not enable us to pronounce an opinion 
uprm this matter. There were, it must 
be remembered, three mortgage's on the 
4th December 1911,27lh November J911, 
and I'lth F(*bruarv 1912. Each of these 
transactions has to be tested from the 
point of view of the condition mentioned, 
and it is quite conceivable that the mort¬ 
gagors though not able to pay from their 
own money their debt.s as they fell due on 
the 14th February 1912, might have been 
in a very diffen'nl |x)sition more than t\^o 
montlis earlier, on the date of the first of 
the three mortgages. Two factors must 
plainly be taken into account on the date 
of each transaction, namely, wdiat were 
the debts iMiyablo b> the mortgagors on 
that date, and, what was the money then 
available to them to pay such debts. Tn 
this connection, it may be jx)int<*d out that 
in the determination of the question, 
w'hether a person is able or unable to pay 
his debts, as they become due, frpm his 
own money, the fact that lie has money 
locked up w’hich, at a later ^leriod, may 
be available for tfie payment of his debts 
is immaterial : Rc Washington Diamond 
Mining Go. (5). The question, therefore, 
whether the debtors were, at the date of 
each of the .three mortgages ini|ieached, 
unable to pay, from theit Own money, 
their debts as they fell due must be in¬ 
vestigated. , 

The second fiojint fpr consideration is, 
whether the debtors acted with the view of 
giving the mortgagees a preference over 
(S) [1897] 2 Q. , 

(4) [1901] 1 K, B. 710. . 

•8) [1898 ] 8 Oh. 96* • - - > 


th^ir other icrcditors.' again, 4^ 

case of each mortgagee and’ of each tradi* 
saction with him has.to be separately 
sidcred in the light of the surrounding cinr 
ciimstanccs on the severar dates. -4 
particular transaction may be set aside aA 
a fraudulimt preference, only if it is prO’^S 
that it was earned out with the substan*' 
tial or dominant view of giving the credD 
tor a piefcrencc over the other creditors-: 
h'o parte (Iriffith (fi), Ex parte Hill 
'Phi'S need not be the primary rp.snlt aimed 
at; it is .sufficient that it should be the 
object aimed at in bringing about the 
prinmrv lesult ; Er parte Taylor (K), New 
V. Tluntnig (9). If the transaction can pro-' 
(Hirly lie n'ferred to some other motive 
than that of giving the particular creditor 
a preference over the tither creditors, the 
payment is not fraudulent, because the in¬ 
validity of till' transaction ari.ses from the 
intention on the part of the debtor to act 
in fraud of the bankruptcy law , that is, to 
prevent (lie distribution of his property 
reteablv among all Ins creditors : Bills v. 
f^mith (10). To asceitain whether the 
giving of a pref<>rence to the particular 
creditor, that is, putting that creditor in 
a better jTosition relatively to the other 
creditors than that in wliich he would be 
placed In the Bankruptev Law' [Bourne v. 
Cirahiim (lli| was the dominant view in 
the dolilor’s mind, the pro|x'r test to be 
applied i'—was tlu' act done v'oluntarily, a 
question (he solution of which depends 
primarilv on the enquiry from w liich party 
did the proposition originate : Re. Eaton 
d Co. (3), Re Vautin tf2), A voluntary 

(5) [1897]2Q. B.18. 

(6) 23 Ch. D. 69 .1888^ 

|7) 23 Gh. D. 695 (704) (1383 

(8) 18 Q. B. P. 296 (1686). 

(9) [IS97] 1 Q. B. 607 (617'. 

(10) 6 B. (b S. 314 (1865). 

(Ill 2 Jur.;7. S. 1226.(185BJ. 

(12) [1900] 2 Q. B. 896. 
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(lisix>sition is an act moving from the 
debtor; the question, consequently, .In 
most cases, if not always, is—did the thing 
move from the debtor or from the creditor : 
Kj’ parte De Tastet (13), Strachan v. 
Barton (14). If it moves entirely from 
the debtor, in the sense that it was his 
spontaneous act uninfluenced by any cir¬ 
cumstance which tend to rebut the pre¬ 
sumption that the bankru))t made a dis¬ 
tinction among his creditors, then the 
transaction will be condemned as a frau¬ 
dulent preference : Kx parte Tempest 
(15), Bills V. Snath (10). If, on the other 
hand, the proposal for the payment or the 
disposition of the proprty comes entirely 
from the ereditor and is not collusive, 
the transaction will stand: Crosby v 
Crouch QG), Ex parte Hall (T7). To 
take one illustration : if it is established 
that the transaction was the result of real 
pressure brought to bear on the debtor by 
a creditor, it cannot be deemed his spon¬ 
taneous act: Tomkins v. Saffery (18), 
Butcher v. Stead (19), Sharpe v. Jackson 
(20), Joakim v. Secretary of State (21); for, 
as Lord Cairns said in Butcher v. Stead 
(19), the use of the w'ord “preference” 
impUes an act of free will, so that there can 
be no preference w'here the act is the result 
of pressure. The pressure, as wc have 
said, must have been real; that is, it must 
have operated on the mind of the debtor 
as the dominant influence affecting him ; 
Be Boyd (22), Re Bell (23); and it must 

(10) a B. and S. 114 (18S5 . 

(18) 17 Vet. 247 (1«10). 

(14) 11 E*<-h 647 (1856 . 

(16) T,. K. 6 Ch. App. 70 (IS70) 

(16) II East 265 (IsOH). 

(17) 19 t'h. 1) S’-O (!«82). 

. (18) 8 App. Cafc 213 (1«77) 

|19t L R. 7 H. L. 889 (18‘6'. 

(20) fl81.BJ App. r»., 419. 

* I. L. R a All. 630 <1661). 

( Ohri ® 


not have been fraudulent: Ex parted 
Reader (24), Miller v. Sheoprasad (26), 
Phulchand v. Miller (26). In the case of 
Rc Bell (23), it was observed that the pre¬ 
ference is fraudulent, if it is established 
(hat, notwithstanding that the payment or 
disposition might never have been mado 
but for the importunity of the creditor, it 
r also a fact that the payment never would 
have been made but for the desire to pre¬ 
fer— Brown v. Kempton (27), Graham v. 
Candy (28) [Ex parte Hall : in re Cooper 
(17)]. To take another illustration, the 
()resmnption of fraudulent intention may 
he repelled, if it is ajiparcnt that the debtor 
acted in fulfilment of a prior agreement: 
ITalUday v. Hnlqate (29), Ex parte Kevan 
(30), Ex parte McKenzie (31), Ex parte 
Hodgkin (32), But it will not suffice to 
pio\e that the debtor was moved by a 
mere sense of honour or a sense of duty 
Of of moral obligation, or that he acted 
from motives of kindness or of gratitude : 
Rr Fletcher (33), Re Vinqoe (3t), Re 
Blackburn (35), Re Jukes (3(5). In every 
cas(‘, as was said in Sharpe v. Jackson (20), 
(he state of mind ot the debtor is the para¬ 
mount consideration ; the intention or view 
to prefer the creditor as the causa cuusans 
of the, debtor’s conduct is the cardinal 
[X)int round which the whole question 

(I7i IPTh. D. 6-0 18S2). 

(20) [1899] App. Ca*. 4'9. 

(28) 10 Mnrrell 16 (1s92) 

(24) L, R. VO Eq. 7 8 (18:61. 

(26 L R. 10 I A. 9s: a. c. I. L. R. 6 All. 64 
(lf‘83). 

(26) I. L R. 7 All 840 1885). 

(27) 19 L. J. 0. P. 169 (1860). 

<38i 3 F. aad F. 206 <1882). 

(29) 17 L.T. 18(1867 . 

‘ (30) L. R. 9 Cb. App. 762 (1874). 

(31» 28 L. 7 486 (1878). 

. (32) L. H. 20 Eq 746 (1876). 

(88) 9 Horrell 8 (1891). 

(841 1 Mm'Oo 41»(I894). 

(86) [1899] 2 Cb. 726. 

(98, [190^ 3 K. a 68 ' 
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The late Mr. B. P. Qliose. 

We deeply mourn to record the di'ath of Mr. 
E. P. Ghose, Bar.-at-law. which sad event occur¬ 
red on Monday last. Mr. Ghose was a member 
of the Calcutta Bar of more than il years’ 
standing. He, like his father, the late Mr. P. 
_^Ghose, the well-known author ot inatho- 
laticttl works, was a self-made m.in. He was 
Bue of the men who by .steady work, tact 
wd ability in conducting criminal cases had 
‘acquired the reputation of a good criminal 
Liwyer. He wont to Comilla in a criminal case 
in indifferent health and contracted double 
pneumonia and died after a very short illness. 
He was a very popular member of the Bar and 
it is not too much to say that he hud made no 
enemies. It is seldom that one comes across 
a man of such good nature and equable temper. 
The news of his sudden death was received liy the 
memhers of the Bar with groat sorro\^ His 
funeral was attended by a very large number of 
members of the Bar and by several members of 
the Bench amongst whom we noticed the Hon’blo 
the Chief Justice, the Hon’ble Mr. .Justice 
Woodroffe, the Hon’ble Mr. Justice (^hapman 
and the Hon’ble Mr. Justice Richardson. Those 
ytho were unable to attend expressed their deep 

« wlth the members of the bereaved 
Mr. Ghose leaves a widow and a young 
daughter who is at school in England. Ttis 
particularly sad that Mr. Ghose died the day 
before Mrs Ghose landed in India. * 


Branch of the American Institute of Criminal 
Law and Criminology, on the subject “Who 
is the criminal and what shall we do with 
him ? ” The address is too long for reproduc¬ 
tion, but at a time when Government has shovra 
itself distinctly open to suggestions in favour 
of criminal reforms, some extracts made from it 
may bo expected to command the attention of 
the reformers in the rank of Government offi¬ 
cials, and will in any case be appreciated by all 
students of criminal sociology. 


One of the most striking passages which we 
quote below h.is reference no doubt to conditions 
in England and America produced by the so- 
called industrial revolution. But sooner or later 
the same conditions will appear in India. And 
possibly, the very fact that India has not yet 
been seriously aflected makes it incumbent upon 
us to know where she is tending and devise 
means to arrest her progress towards similar con¬ 
ditions before it is too late. 

Among the many ariesu tacU year, aays Mr. Gemmill 
are thousands who belong to the army of defeat They 
are not men and women, but the remnants of them only 
from which have dep tried hope, pride, ambition, oouragi* 
self-sacrifice md all those qualities which distiognish 
the human fiom the animal world. The army of dere¬ 
licts is an app tiling ineuaco to every large cty. They 
all maich under the one banner upon which is written 
in large letters the word “failure.” In the summer 
they sleep in paiks, under side-walks and along the 
wharfs. In the winter they hibernate in cheap Wginjr. 
houses, wnere they are stored in tiers one above the 
othef upon beds of filth, vermin, and disease and fiom 
which they go to carry contagion and death to the 

whole community.They are not criminals,* 

they are but drift wood cast upon a turbulent sea an? 
they have no power to beat back the waves which rock 
and drive them. Few of them can be regenerated or 
restored, for no foundation is left upon which to build 


State and the Crlnlnal. , 

In the Canadian Lava Times for Soptember 
laat appears an address recently delivered by 
William N. Gemmill, President of the Illinois 


Here are other extracts on the same subject. 

The foity thieves of Ali Baba went forth to rob and 
plunder whomsoever they might meet, in order that tfaev 
, might storsj up gjvat we dth for the future. But not so- 
with most of our modern thieves. These are geneiallr' 
creatures of siiddeu impulse, and who are moved eithi* 
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b; great stress of circamstances, or overcome hy a strong 
temptation agtinst which they have not been trained 
to fight They are neither physical or mental defectives, 
but from childhood their moral training has been neg¬ 
lected. 

Among the others whom we call thieves are many 
} onngmen struggling earnestly against all sorts of ad¬ 
verse conditions to make a living for themselvei and 
their families, but who fail under a very heavy burden 

imposed by economic conditions.They have 

become thieves because the flesh was not equal to the 
incessant grind of daily toil, unrelieved by moments of 
leisure and pleasure.* 


On the exi.sting system of sending persons con¬ 
victed of crimes to prisons and penitentiaries, Mr. 
Gemmill’s observations have as much applica¬ 
tion to conditions in India as in Europe and 
America. 

A closer study of the problem of crime and its 
punishment has led those most familiar with the subj' ct 
to the conclusion t hat it is not the wisest course for the 
state or the community that they should annually spend 
mdlioiis of dollars in erecting and maintaining prisons, 
whose sole purpose is to afford a place where the 
poualties inflicted under ihe law may be carried out. 
From a financial standpoint, the whole scheme of 
imprisonment has been a failure, and has laid upon the 
state a great burden i f debt. From the broader stand¬ 
point of the highest interest of the state, it is still moie 
a failure. Few persons wlio have been committoil to 
these prisons for any length of time come out of them 
better citizens than when they entered. Their physical, 
mental and moral well-being have generally suffered 
a shock, from which few of thorn lecover. It is import¬ 
ant to inquire whether there is not some better way by 
which the state may be relieved of this great financial 
burden, and at the same time the men and women 
who have violated the criminal laws allowed to work 
out their penalties in a manner which will not so com¬ 
pletely destroy their manhood and womanhood. Many 
men who are heads of families are daily committed to 
prison, and their familios, left without proper .support, 
become a cnarge upon the community. When we send a 
man to the workhouse, and leave behind him his desti¬ 
tute family, without properly providing for its care, we 
certainly have not btrei g bened the good citizenship of 
the state. Many of the families thus left dependent aio 
surrounded by all sorts of evil conditions, and their 
natural trend is towards a violation of the criminal laws. 
It is of the utmoHt importance, therefore, that whei) the 
state takes away the bead of a family it should see to 
it that from the earnings of such person, while in the 
custody of the state, there shall be paid to tlie dependent 
family at least part of suen earnings. Two questions, 
threfure, arise lu dealing with the execution of the 
penalty: 

First; How can the state, in the best and most 
eoonomlpal way, caie for those who have been found 
guiltv of violating the criminal laws, and upon whom 
penalties have been imposed t 

SecoBi^ flow can the state beat provide for the care 
of the pmoners’ dependent families ? 




For a gra^ie description by a journalist who made a 
>nd ttMdy of oondiUoui in London, see " People of the 
Jack London. (T. Nelson and Sons.) 


These problems are not new in this oountiy. Many 
states have been buying and equipping large farms, upon 
which prisoners, whose crimes are less grave in oharaoter, 
are employed. Here the prisoners work in the open 
at all kinds of agricultural pursuits. Most of such 
farms are either self-supporting, or yield a net income 
to the state, and the health and morale of the prisoners 
much improved. 

Mr. Gemmill gives details o£ some instances 
of successful operations of this character in the 
United States. The farm idea, according to 
him, has also long been accepted in nearly all 
European countries, and he cites successful 
instance, from Switzerland, Germany, Belgium 
and Holland. 

But Mr. Gemmill makes his strongest point 
when he urges the clai m of the dependents of the 
person sent to prison. 

It is undoubtedly a great step iu advance for the statu 
to remove its prisoners from penitentiaries, jails and 
work-houses, and employ them upon large farms, wheie 
they will be more healthy, and where the expense uf 
niamtonance will be much less, and the cost to the state 
reduced to a minimum. Yet it is still more important 
that The state shtil see to it that some part of the 
earnings of the prisoners, under its charge, in whatever 
character of woik these prisoners may be engaged, shall 
be pari to their dependent families. Many states have 
worked out the problem more or less satisfactoiily. 
Among them is Massachusetts, whose legislature, in 
1911, passed an Act providing that the master or keep r 
of any leformatory or penal institution, who has con¬ 
fined lu such institution oue found guilty of deserting 
his wife or minor child, where such wife or minor child 
IB iu iicedy or necessitous circumstmeos, may pay over 
to the probation ufilcer, at the end of each week, a sum 
equal to fifty cents for each day’s labour performed by 
the person in his charge. During the first year of the 
operation of this law $6,831'89 was pud to dependent 
families. 

During the same year the Legislature of Ohio nassed 
a law providing that the county from which a prisoner 
was sent to state prison should be required to pay out 
of its general revenue, the sum of forty cents per day 
for each pii'Oner confined, wbo bad deserted his wife or 
minor child, and that this sum should be expended, 
by such county, under the direction of the county 
Judge, for the maiutenauce of such dependent wife and 
luinor child. This law was amended in 1913, and now 
provides that the paypient of from two to five cents per 
hour shall be made to the dependent family for all the 
time a prisoner is employed during his imprisoumeiit,' 
Inn mg the first month of the operation of the new law 
96,91109 was paid to dependent families. This went to 
977 different persons. 

Mr. (liemmill is by no means a theorist. He 
has had eight years’ experience npon the Bench 
in Ohicago, two years of whicn, he says, were’ 
spent in the worst Foiice district in that city and 
the jiractical proposals which he makes at the end 
of the paper for his own State of Hlinois cannot 
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be dismissed as the recommendations of a crank. 
!nie8e we reproduce in exteniOy if only to show 
that these are very practical proposals made by 
one who has made a special study of sncc^sfnl 
instances of the kind of provisions he advocates 
and who is fully cognisant of the difficulties, 
economic and moral, that have to be overcome to 
put such proposals into practice, 

To this end the following recoinmeudations ate 
nude:— 

1st. The State of Illinois should purchase at least two 
fi^'ms containing from 3,000 to 4,000 acres each, and 
located nearest to its centres (f population. Honor 
camps should be established on these farms, and a suffi¬ 
cient number of prisoners placed in them to erect the 
buildings necessary for proper housing; barns for the 
stock, and workshops fi>r the men engaged in the variods 
industrial pursuits. 

The fat ms should be so divided as to permit the 
prisoners to engage in all kinds of agricultural work, 
including forestry, fruit-raising, gardening and stock- 
raising. 

Snd. Every warden or superintendent of prisons 
should be directed to pay to the dependent family of a 
prisoner not less than 50 cents per day for any day such 
prisoner wnike, while incarcerated. 

3rd. The system of fining prostitutes and inmates of 
disorderly houses should bo abolished, and the Courts 
given the power to commit such persons to an institution 
where they may receive proper care. 

4tb. The adult probation law should be so amended 
as to include within its provisions every crime except 
murder and treason. 

5th. It should be made a penal offence for any one to 
solicit, induce or admit a boy under the age of twenty-one 
years to a house of prostitution, or to a disorderly house, 
for the purpose of prostitution. 


CUEEENT INDIAN CASES. 

(Civil.) 

Guntracl to indemnify. * 

Nallappa Eeddi V. Vbidha Chala, I. L. E. 

37 Mad. 270. 

Where there is a contract to indemnify, if a 
decree has been passed against the person entitl¬ 
ed to indemnity the correctness of that decaree 
cannot be impeached by the person bound to 
indemnify. ^ 


Hindu Law. 

G. Gopal Kbishnam Eazu v. S, Vbnkata- 
nabasa, I. L. R. 37 Mad. 273. 

Marriage is obligatory on Hindus who <do not 
desire to adopt the life of a perpetual brahma- 
Chari or of a sanyasi, add this being so, debts 
reasonably incurred for the marriage of a twica- 
Dom Hindu male are binding on the joint family 
froperties. 


Hindu Law. 

G, Papaeayodu V. G. Rattamma, I. L, R. 
37 Mad. 276. 

A widow inheriting to the husband’s estate 
obtains only a qualified interest in her husband’s 
properties. The nearest contingent reversionets 
can bring suits attacking the widow’s ailena* 
tions in her life-time. 

Hindu Law. 

P. Sdthai Ammal V. P. Nachiae Ammal, I. 
L. E. 37 Mad. 286. 

A step-mother cannot succeed to the property 
of her step-son as a gotraja sapinda. 


Hindu Law. 

Kankammal V . Ananthamathi, I. L. R. 37 
Mad. 293. 

Tlie stridhfiii property of a Hindu female 
devolves on her husband, and failing her hus¬ 
band on liis f!a])inda.<i in the order laid down in* 
the Mitukshara with reference to the succession 
to tlid nroperty of a male. 

Pnntl a'lsc.ismnit. 

.\'i r. rtucRRTARY OF State fob 

1m)i\. r. 1;. E. 37 Mad. 298. 

The right of the Govorniiient to levy penal 
assessments is conditional on the land being 
coiii'imnal. 

Ancunt donmenU, proof of. 

EnMnviEN V. Veebappudayan, I. L. E. 37 
Mad. 455. 

The practice prevailing in the Courts in the 
)\Iadras Presidency in the trial of suits is that 
when priind facie evidence of custody and of the 
date of a document purporting to be 30 years 
old is given, the Court generally marks the 
document on the footing that there is sufficient 
evidence to justify its being marked as an exhi- 
Ivit at that .stage. It is only subsequently that 
the o]-)ponent exercises his right of adducing 
evidence of circumstances which entitle him to 
say that the nresumption under sec. 90 of the 
Evidence Act should not be drawn with respect 
to the document. 

Hindu Law—Father’s debts. 

Vrmbgapalf, t'. A. Ramanadhan, I. L. R. 37 
Mad. 458. 

A merabe? of a temple committee was direct¬ 
ed to pay the costs of a certain litigation oufrof 
his own pocket. 
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Held —That this liability constituted a debt 
which his sons and grandsons were bound to 
pay as a sacred obligation. i 

IKebietos. 

The Law op Mortgage in India. By Rash- 
behary Ghose, M. A., D. L., Sometime Tagore 
Law Professor, Calcutta. Fourth Edition, 
Volume 11. Calcutta: Thacker, Spink & Co. 
1914. Price Rs. 10. 

This is the Supplement to Dr. Ghose's Tagore 
Law Lectures for 1876-76, published separately 
f;’om the former in the present edition. It 
contains the texts of the Transfer of Property 
Act and of the Rules framed by the High Courts 
under sec. 104 of that Act and of Order XXXIV 
of the ?st Schedule to the Civil Procedure Code, 
which replaces the procedural sections of the 
Transfer of Property Act relating to mort¬ 
gages. All the provisions of the Transfer of 
Property Act excepting only those which have 
no appreciable bearing on the Law of Mortgage 
aie annotated. In this way, secs. 9 to 38, secs. 
47, 53, the Chapters on Leases, Exchanges and 
Gifts and secs. 133, 135, 136 out of the Chap¬ 
ter on Actionable Claims are the only provisions 
ot the Act not furnished with commentaries. 
Order 34 of the Civil Procedure Code is, as was 
to be ex|)ected, annotated. It is the quality and 
not the quantity of the notes that marks out these 
commentaries from others of its kind, and what 
the practitioner chiefly seeks to find <^rom them 
are the references to the main treatise which 
in (his edition has been already issued in a 
sey)arately bound volume (Vol. I) and pre¬ 
viously reviewed in these columns. To notice 
this well-known work in greater detail would 
be a work of suyiererogation. Needless to say, 
also, that the commentaries are entirely up to 
date. 


The Law of Municipal Corporations in 
British India. By P. Durai Swami Aiyarigar, 
B. A., B. L. Madras: P. Durai Swami Aiyanr 
gar. 1914. 

Mr. Aiyangar has followed up his two 
v< lumps of compilations of the Municipal Legis¬ 
lation of this country by an examination and 
discussiotfji the present volume of the lea^ng 
principles wnich ought to govern the adminis¬ 
tration of the powers and duties given to Muni¬ 
cipal bpdies by the Law. The difficulties of 
ibis task may be gathered from the circum¬ 


stance, amongst others, that the statute^ pro¬ 
visions made for different provinces differ ia 
many ^ints and the law applying to the larger 
towns is necessarily more complicated than wie 
law applying to mofussil areas, and they 
amongst themselves present differences in plan 
and working. Yet, without doubt the prin* 
ciples underlying all this variety of special 
and local enactments are the same and they 
agree moreover with the general principles 
underlying similar legislation in England and 
America. It is to the author’s credit that he hSs 
not allowed his official position as Vakil to the 
Corporation of Madras to narrow his outlook of 
Municipal life, which in an official has a 
tendency to become parochial. Laying aside 
mere details he has sought to gather light ou 
general principles from judicial decisions, 
English, American and Indian, and from 
authoritative text-books—^not to mention the 
statutes themselves. All these materials have 
been co-ordinated with much skill and insight, 
and we are convinced that it is just the 
kind of book, which, those who have the 
fortunes of the nascent Municipal life of 
India m their guidance should have constantly 
m their hands, so that they may not cramp ite 
grow'th by paying too great attention to details 
which if unwisely enforced tend to defeat the 
very purpose which brought them into exis¬ 
tence. Municipal regulations have an in¬ 
veterate tendency to harden ijhto unmeaning 
rituals, if their general purpose is even for a 
moment lost sight of and in no department of 
civic life is the need for subordinating the 
inlcs to principles more urgent. The book, we 
should add, would for the same reason be no 
less useful to lawyers. 


Student’s Guide to the Law op Evidenob 
IN India. By Alex. Kinney, Administrabor- 
General, Bengal. Calcutta : Thacker, Spink d 

Co. 1914. Price Rs. 2~2. 

* 

This is not Mr. Kinney’s first essay in the 
very praiseworthy work of interpreting the 
statutes prescribed for the law examinations to 
students. In the present instance, he has songhl 
to state, briefly and in simple language, the main 
provisibns of the Indian Evidence Act, with 
explanatory notes here,and there—just the kind 
of book a student needs to introduce him 
Kt the Act and make its array of apparently life¬ 
less provisions appear oct-ordins4d and in¬ 
teresting. 
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turns: In re Ramsay (37). The case 
before us has not been considered from 
this point of view, and the facts must he 
fully investigated before an order of annul¬ 
ment can be made. 

We may add that, on behalf of the Ap¬ 
pellants, strenuous effort was made to 
sustain the view that if the creditor has 
"^cted in good faith and in ignorance of the 
intention of the debtor, he is protected 
froEn the operation of sec. 37. In our 
opinion, this contention is not well-found¬ 
ed, and that under see. 37 of the Provin¬ 
cial Insolvency Act, which is substantially 
identical With sec. 48 of 46 and 47 Victoria, 
Chap. 62, good faith on the part of the 
creditor affords him no protection, where 
the intention of the debtor to give him a 
pref&i:ence is established although sub- 
sec. (2) of sec. 37 protects a person who, 
in good faith and for valuable considera¬ 
tion, has acquired a title through or under 
a creditor of the insolvent. See Davison 
v. Robinson (38), Butcher v. Stead (19) 
and Sharpe v. Jackson (20) which show 
how the law on this point in England has 
undergone a material change in recent 
years. (Williams on Bankruptcy Prac¬ 
tice, Eighth Edition, p. 255.) , 

The result is that these appeals are 
allowed, the order of the District Judg; 
set aside, and the case remanded to him 
for re-trial on additional evidence. The 
eosts of these appeals will abide the result. 
We assess the hearing fee in each case at 
two gold mohurs. 

Let the record be sent down as soon as 
possible. 

Beachoboft, J.—I agree. • 

Appedls allowed.^ 

ftS) L. P. 7 H. L. 689 '(1875 . 

(10) [1699] App. Cm. 419. 

(87) [1008] i K. B 80 (84). 

(88) I Jut. N. S. 701 (1857). 


, [PBIVY OOUNOIL.] 

[Appeal from the Court of the Judicial 

Commissioner of Central Provinces.] 
Lord Moulton. Ramchandra Martand 
Lord Parker of Waikar & ors., 

Waddington, Appellants, 

Sir John Edge. v. 

Mr. Ameer All Vinayak Venkatesh 

1913, Kotiibkar a anr., 

29, June. Respondents. 

[Delivered by Mr. Amler All] 
ERRATA. 

Pago 3, line 27, “ propositus ” should 
read “common ancestor.’’ 

Page 20, line 19, “ propositus “ should 
read “common ancestor.’’ 

Page 21, line 27, the words “ On the 
whole ’’ !?liould be omitted—the paragraph 
should commence ‘ ‘ Their Lordships are 
of opinion . . 

[Refobi er’s Note.— This case was reported at p. 1164 
of 18 C. W N. The coosequent’al alteratioDS in our 
report will be — 

HI C. W N , p. 1164, col 1, line 28— "propotitui" 

should real *' common 
ancestor.” 

„ „ „ line 37—“ propotilut “ 

should read “common 
ancestor.” 

„ p. 1166, col. 1, line 40— "propotitu$ ” 

should read “common 
ancestor.” 

„ p. 1176, „ 2, line 10—"propoidtts” 

should reed “common 
anoestor.” 

„ p. 1176, col. 1, line 22—The words 

“ On the whole” should 
, be omitted—the para¬ 

graph should commence 
“ Their Lordships ore 
ot opinion , . • ”] 
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PBIVY COUNCIL 

[Appeal fhom Allahabad.] 

Lord Moi lton. 

Lord Sumner. 

Lord Uakmoor. Lala Mahabir Prasad 
Sir John Edob. and others, 

Mr. Ameer Ali Appellants, 

1914, p. 

Heard, Musammat Taj Begam 

211, February. and ors., Respondents. 

Judgment, 

18, March. 

l*<ird.4u«uhiii iidg, mortg'ige by, in favour of hrr 
legal aiiviser—Ttansactioii to be closely tiirutinieed 
— Otiut—Proof ikit deed teat explaineii to execut¬ 
ant and the understood it—Relations cogniS'Ut of 
execut r,a—Inference that deed propeily explained 
it follows—Rt pulation in deed to substitute for 
properties mortgage I pirtitionel share of estate 
under putt tion, if inoperative—Pieider and client, 
relat onsk'p i ceases on passing of judgment, when 
the time or appealing has riot expired. 

T, a jjiirdatjtislun lady, tnul S, her brutln r, 
who had been parties in a partition suit 
with mcnibers of their family were n- 
pre.sented iti that suit by one li, as their 
pleader. The .suit lerminated in their 
favour; but before the time for appeal hud 
e.rpired, properly bclontjintj wholly to T 
wjs moritjaged in favour of I! to secure an 
advanre of lis. S,000, ‘of which Hs. 4,7(d 
was said to have been cash and the balanec 
went mainly, if not entirely, in the di.s- 
eharge of moneys due from S. A claust 
was inserted in the bond to the effect that 
after the partition should hare been effect¬ 
ed the properly awardtd to T should be 
substituted for the mortgaged pA)perti(’.s, 
and it was admitted that the effect of this 
would be to quadruple the amount of pro¬ 
perty. There were concurrent findings 
Hhat this clause was not properly explained 
to the lady, but the Trial Court held it 
be of no consequence, as the clause vas 
inoperative. The Trial Judge upheld the 
deed subject to a rcduclton of the stipulal- 
:d interest which he held to he unconscion¬ 
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able, being mainly influenced by the con¬ 
sideration that the relatives of the lady 
must hare been aware of the transdetiqn^ 
because her brother was a co-signatory of 
the deed and two of her relatives were the 
identifying witnesses, but the br\>ther was 
personally interested in carrying through 
the transaction by which he derived ad- 
rantage at the expense 'of the lady, and the 
other relatives generally were taking gross 
advantage 'of her unprotected state : 

IL'Id —That this was a case of the legal 
adviser to a purdanashin woman acting 
the part of money-lender to her and pro¬ 
curing the execution by her of a mortgage- 
bond to secure its repayment, and it was 
diffieult to conceive a case in which the 
Court woutd be entitled, and indeed 
obliged, to examine the transartton with 
closer scrutiny or to insist more sternly 
on the mortgagee supporting the heavy 
onus of showing that the client was fully 
owarc of the meaning and effect of the 
died, and that the transaction was a fair 
and honest one. 

That the Trial Judge was in error in 
holding that in the mortgage-bond, '/ 
otherwise valid, the chiu.se which was clear 
III its language stipulating for the suhsti- 
futioii of T’s partitioned properties for the 
j'i'opvrtij mortgaged would be inoperative. 

Thai, in the rircuinstanees, the relatives 
of T should in no way have been regarded 
us the defenders of her interests. 

'['he factis of this case sufficiently apjxjar 
from their Jjordships’ judgment and from 
the judgment of the High Court. The 
terjijs of the mortgage deed, dated the 3rd 
dime 1895, were fairly simple, except the 
last clause which was us follows :— 

“ A 4/5th8^8liarc of the property that falls 
(<r. partition to the lot of me, Taj Begara, i.f., 
with the exception of a l/5th share, which 
would remain incumbered with the debt due 
under the bond in favour of Piare Lai, the 
adopted son of Khushi Ram of' Ajitpur, 
amounting to Rs. 2,000, shall be deemed to 
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be hypothecated to secure payment of the 
debt due to the mortgagee.” 

Both the Courts below concurred In 
finding that the last clause was not ex¬ 
plained to the lady and that she did not 
understand its. meaning or effcxit on her 
interests. The High Court (Bichards and 
Tudball, rlj.) concluded their judgment 
in the following terms :— 

“ As a result of our consideration of the 
evidence, we cannot say that we are satisfied 
that the Musammat understood the terms 
of the deed or the nature of the transac¬ 
tion. We think that having regard to 
the relations which undoubtedly existed 
between Raghubir Saran and the Musam¬ 
mat, the onus lay very heavily upon him ami 
those who represent him to show a complete 
p.ppreciation of the nature of the transactions 
by the Musammat lie was taking the deed 
from his client in the name of a benumuhu 
One of the witnesses for the Plaintiff ex¬ 
plains that this was done by Raghubir Saran 
because ” if it had not been done in the name 
of a bfiMmulat, he would probably be dis¬ 
missed from being a pleader.” We also think 
that having regard to the nature of the whole 
transaction and the hard terms of the mort¬ 
gage itself, Musammat Taj Begam was en¬ 
titled to have had separate and independent 
advice to enable her to understand what sho 
was doing, and we think that it was incum¬ 
bent upon Raghubir Saran to take care that 
the Musammat had such independent*advice. 
It is perfectly clear upon the evidence that 
she had none. Her brother, a youngman, 
who had just come into his( 1) property and 
who had been borrowing money from tho 
Lpper India Bank, was not a fit and proper 
person to advise her. Assuming that he knew 
the entire nature of the transaction, it is 
clear that he was interested in getting hia 
own debts discharged at the expense of his 
sister. If money was actually brought into 
the room, it was, according to the evidence, 
Sultan who brought it in. It has beerf sug¬ 
gested that the considerati<tf) for the bond 
was money which had been advanced for the 
purposes of carrying on^the litigation in which 
Sultan Muhammad Khan and Musammat Taj 
Begam were involved. It is quite true that. 
up to a certain point their interests in this 


Begam. . 

litigation were not inconsistent. But there 
ib not a particle of evidence to show that this 
money was advanced for any such purpose.” 

Hence these a]>peals. 

Mr. L. DeGruyther, K.C., and Mr. B. 
Dube, for the Appellants, submitted that 
the evidence upon the record sufficiently 
established that the lady executed the 
bond in suit after understanding its terms 
and the effect thereof. The bond was at- 
t(‘sted by the nc'ar relations of the lady who 
bad given e\idence in supjxirt of the Plain¬ 
tiff. The endorsement of the Sub-Regis- 
tiar was strong evidence that the lady 
heard the contents of the deed and 
acknowledged receipt of the consideration. 
The last clause of the deed was not very 
material. The (jiiestion of execution of 
the honjl by tho lady was se|)arate from 
the question of her not having acted on 
itule})endent advice. If she really under¬ 
stood the terms of the bond, as the Subor¬ 
dinate Judge who saw th(‘ witnesses 
found that she did, the Plaintiff’s claim 
ought to he allowed, but the Court w'as 
com pet (‘lit to relieve her from such terms 
thereof as it considered unconscion¬ 
able or onerous. The Subordinate Judge 
was right in allowing the Plaintiff’s claim 
in part only in view of these considera¬ 
tions. 

Their Tjordships reserved judgment 
without ht'aring 

Mr. .1. M. Dunne for the Besjvindents. 

’I’heir Lonnsfiips’ Jiidome.nt w'aa 
delivered by 

Jjord Moi’Lton. —In this case their 
Ijo-nlships have before them two appeals 
from two de(!iees and judgments, dated 
2nd December 1910, of the High Court of 
Judicaaire for the Morth-Wc.storn Pro¬ 
vinces, Allahabad. The suit in which 
these appeals are brought is a suit for the 
recovery of money due on a registered 
mortgage-boni alleged to have been cxe- 
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ctited by the Defendants Musammat Taj 
Begam and Syed Sultan Muhamrpad 
Khan in favour of Lala Eamaniij Dayal 
(since deceased), father of the Appellants. 
The facts of the case are as follows ;— 
Musammat Taj Begam is a purdanashin 
woman, and Sultan Arnhammad Khan rs 
her younger brother. Prior to June 1895 
they had been engaged in law suits with 
the members of their family to recover 
their shares of inheritance in the property 
o^" their father Syed ]\Iir Khan, and one 
Babu Eaghnl)ir Saran had been the pleader 
repre.sonting them in these suits. The 
litigation terminat(‘d in their favour, and 
a decree of ]>artition had been pronounced, 
but the time for ap]x'al had not expired, 
and it is not seriously contested that at 
the date of the execution of the mortgage- 
bond Babu Eaghubir Saran still stood to 
the Defendants in the position of their 
legal adviser. The mortgage-bond was 
nominally executed in favour of Lala 
Eamaniij Dayal, but il is admitted that he 
was only heunmular for Babu Eaghubir 
Saran who was the real mortgagee. The 
amount of the money advanced by the 
mortgagee was Es. 8,000, of which 
Es. 4,773 is said to have been cash, and 
the balance w'cnt mainly, if not entirely, 
in the discharge of moneys due from the 
Defendant Syed Sultan Muhammad 
Khan. The greater part of this indebted¬ 
ness appears to have been to Babu Eaghu- 
bhir Saran himself. The whole of the 
property mortgaged belonged solely * to 
iMusammat Taj Begam. 

It follows, therefore, that we have a 
case of the legal adviser to a purdanashin 
woman acting the part of money-lender 
to her, and procuring the execution by her 
of*a mortgage-bond to secure its repay¬ 
ment. It is difficult to conceive a case in 
the Court would be entitled, and 
indeed obliged, to examine tiie transaction 
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with closer scrutiny, or to insist more 
sternly on the mortgagee supporting the 
heavy onus of showing that the client was 
fully aware of the meaning and effect of 
the deed, and that the transaction was a 
fair and honest one. The Appellants have 
cnfirely failed to support either of these 
issues. The Judge of the Court of first 
instance has found that the interest, which 
was comjxumd intere.st at the rate of 1 per 
ccul. pc'r month (with half-yearly rests), 
was unconscionable, and has accordingly 
reduced it, and although an appeal was 
brought against this part of his decision it 
was dismissed by the High Court, and the 
appeal against that decision has not been 
])pr.sisted in before their Lordships. The 
ease of the Appi^llants with regard to the 
other is.sue is equally hopeless. There are 
ooncurrent decisions of the two Courts to 
the ofTect that the Plaintiffs have failed 
to prove that the meaning and effect of 
the mortgage-bond was duly explained to 
(lie real Defendant Musammat Taj 
Ttegam. The facts relating to this issue 
are as follows 

The proiK'rty set out in the schedule to 
the mortgage-bond, as being the property 
mortgaged, consisted of property belong¬ 
ing to und in the possession of the Defend¬ 
ant Mu.sammat Taj Begam. But a clause 
was inserted in the mortgage-bond to the 
effect that after the partition should have 
been effected the property awarded to that 
Defendant in that partitiop should be 
substituted for the scheduled properties. 
It is admitted that the effect of this clause 
would ho to quadruple the amount of pro- 
fiorty mortgaged. The Judge of first in- 
stane.e finds that there is no evidence that 
this was properly explained to Musammat 
Taj Begarn, but holds that this does not 
invalidate the execution, because in his 
opinion the clause would be inoperative. 
Their Jiordships are unable to agree with 
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this opinion. The clause is clear in its 
language, and if the mortgage-bond had 
been valid would have subjected the whole 
of the lady’s share to the mortgage. The 
High Court also finds that the Plaintiffs 
have not shown that this clause was pro¬ 
perly explained to the lady, and their 
Lordships entirely concur in its finding. 

It follows therefore that as against the 
present Apfu'Dants it must be taken that 
the terms of flie niorlgage-bond were ex- 
tortic/natc and that the lady, the mort¬ 
gagor, did not understand the effect of the 
deed by reason of its not having been 
adequately explained to her. The deed is 
therefore void and cannot be (‘iiforced 
against her. 

The Judge at the trial who decided in 
favour of the deed (subject to alteration in 
respect of the rate of interest) appears to 
have been influenced by lh<> consideration 
that the relatives of the lady must have 
been aware of the transaction, because her 
brother was a co-signatory of the deed, 
and tw'o of her relatives were the identify¬ 
ing witnesses. Apart from the question 
of the sufficiency of such a consideration 
their Lordships are of opinion that the 
facts of the case entirely destroy any in¬ 
ference that the relatives of the lady were 
acting as a ])rotection to her in the tran¬ 
saction. Her brother was fiersonally in¬ 
terested in carrying through the transac¬ 
tion, because by it he obtained the di.s- 
charge of debts for which he alone was 
primarily liable, and this relief was obtain¬ 
ed by mortgaging property in which he 
had no interest. With regard to the other 
relatives it is clear that the family generally 
were taking gross advantage of the. un¬ 
protected state of this purdanashin lady. 
She had been betrothed but the relations 
would not give consqnt to her marriage 
unless she surrendered the whole of her 
share in the family propt'rty. Their Lord- 
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Begam. 

ships can only express their great surprjse 
that under these circumstances the rela¬ 
tives should have been regarded by the 
Trial Judge as defenders of the lady's 
interests. 

This jx>int is sufficient to decide the 
case, it is not necessary to refer to other 
points raised in the proceedings. 

Their Lordships will therefore humbly 
advise Jlis Majesty that those appeals 
should be dismissed with costs. 

Solicitors : Messrs, liarrotr, Uorjers and 
NevHI, for the Apfiellants. 

Solicitors : Mr. /). Grant, for the Res¬ 
pondents. 

B. n. Appeal dismis<icd wHh costs. 

fORDINABY ORIGINAL CIVIL 
• JUR SDIOTiON.] 

SriT No. 257 of 11111. 

Co-orERATi\ E 

Thitty, J, HiNnr.sTHAN Bank, 

1914, Limited, 

l.‘l, July. r. 

, Bhola Nath Borooah. 

Code of Civil l‘ioceiiure {Acl V of 1908), Seh If, 
r S, 8 ani 15—Aiburation—Oriier of reference 
author fng arbitrator to extend time made bg 
consent of parties--Arbitrator e.elendmg time ajter 
the pet iod ortginaffy fired by Court hn/i expire i — 
Arbitrator alter such time, if functus officio— Aunrd 
iubmitted w.thln such e.vtended time, if mmt be set 
aside — Arbitrator’s interest in subject-matter in suit, 
when insignificant and unknown to him, if would 
invalidate award 

Where an order of reference to an arbi¬ 
trator under Seh. II of the Code of Civil 
Procedure (Act V of 1908) fi.vcd three 
months' time for the subinisshn of the 
award to Court and also empowered the 
arbitrator to extend the time for such sub¬ 
mission from time to time by endorsement 
in the office copy of the order : 

Held —That when the Court had made 
the order by consent of the parties, there 
could be no objection to the functions of 
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Co-oi’URATivE Hinddstiian Bank, Ld, 

the Court with regard to the enlargement 
of time being delegated to the arbitrator 
if the parties so desired. 

But the aibitrator eon only extend the 
time in such eases, before the time ori¬ 
ginally fixed for making the award had 
erpired. If he did not do so, he was by 
reason of effluxion of time functus officio 
and had no further jurisdirtion in the 
matter. .I.v in this case the arbitrator had 
extended the tune after the three months 
originally fixul by Court had expired, the 
award must be set aside, although it waf 
submitted within the time so extended by 
the arbifralor. 

If an arbitrator, unknown to one of the 
parties, has a personal interc'^t in the sub- 
jeet-irntter of the award, it would be im¬ 
proper that he should act as arbitrator. 
If, however, his interest is insignificant and 
unknown to himsdf so that it is impossible 
that it could have infliirneed his award in 
any way, the Court would not be disposed 
to set aside the award. 

This suit WHS refened by conw'nt of the 
parties by Mr. .Justice Fletcher, sitting 
on the Original Side of the High Court, 
under the provisions of S<di. Tl of the Code 
of Chil Fnxvdure (Act V of 1908) to the 
aibitrationof Babu .]og<'ndra Nath Mukhtu- 
jee, a Vakil of the Calcutta High Court, on 
the 21st of Jul\ 101.8. The material por¬ 
tion of the order of reference wan a.s 
follows :— 

• 

“ That all matters in difference in this 
suit between the parties hereto be referred 
to the final decision of Babu Jogendra 
Nath Mukherjee, Vakil of this Court, who 
is to make his awarfl in writing and submit 
tlib same to this Court together with all 
proceedings, depositions and exhibits before 
h^ within three months from date on 
which an office copy pf this order 
of reference shall be delivered to him or 
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within such further time as the arbitrator 
.shall allow him.self by endorsement on the 
office copy of the order.” The arbitrator 
submitted his award to the Court on the 
ist of .Tune 1914, 

The Defendant thereupon applied to the 
Court for setting aside th*e award, on 
amongst otlier, the following grounds :— 

That the provision for extension of time 
by the arbitrator by endorsement on the 
Older aforesaid is not justified by the pro- 
\isions of the Code of Civil Procedure and 
(hat the said order is without jurisdic¬ 
tion. 

18iat the order of reference was 
scrvc'd on the arbitrator on the 18th of 
.Vugiist 191.S, but neither the Petitioner, 
nor his solicitor or counsel was aware when 
th(' Older was actually served on the arbi- 
li.itor, as the arbitrator had not drawn 
Ihi'ir atti'ution to this fact in tlie course of 
proceedings before him. 

I’hat th(' arbitrator commenced the pro¬ 
ceedings on the 23rd of August 1913 and 
went on fiom time to time tilt the 15th of 
November, when the same was adjourned 
to the 2211(1 of November 1913. 

'That there were sittings on the 22nd and 
2.3id of November and that the Petitioner’s 
counsel* and solicitor attended these under 
a misapprehension that the time had not 
then expired. 

That at the .sitting of the 28th of Febru- 
aiy which followed, the arbitrator men¬ 
tioned to the Petitioner’s counsel that the 
three months’ time fixed by the order of 
the Court had expired, and that he had not 
e.xtended the time as he believed that it 
was understood that he would .go on. 

That the counsel for the Petitioner there¬ 
in xm took exception to the portion of tho 
Court’s order relating to tho extension of 
the time by the arbitrator and pointed out 
to him that under Sch, II, Arts. 3 (1) and 
S of the Code of Civil Procedure, the Court 
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alone could extend the time and that if 
the arbitrator extended the time then 
without reference to Court, he must take 
the responsibility of the course upon him- 
selL 

That thereafter the arbitrator intimated 
to the parties that he would extend the 
time to the 31st of May 1914 (which was 
a Sunday) and that the Petitioner (until the 
award was filed in Court on the 1st of June 
and that even then he) did not know when 
Ihe order extending the time hud been 
endorsed by tl)e arbitrator on the office 
copy of the order as he did not give any 
date of the endoi'semcnt. That the Peti¬ 
tioner had also discovered since the submis¬ 
sion of the award that the arbitrator was 
a shareholder in the Plaintiff Bank and 
that for this as also other reasons afore¬ 
said the av\ard should be set aside. 

Mefisr.'i, Jj. Chahravarti, S. P. Siuha, 
J. Vhaudhuri and B. K. Lahiri for the De¬ 
fendant Petitioner. 

Mr. H. D. Bose for the Plaintiff' Bank. 

Mr. B. Chakravorii for the Petitioner 
urged that after the three months original¬ 
ly fixed by the Court, the arbitrator had 
become fundus officio and he had np 
authority to extend the time. The provi¬ 
sion in the order of reference w hich purpoi t- 
ed to empower the arbitrator to enlarge 
the time by endorsement in the office copy 
of the order niu.st have beim embodied in 
it, under a misapprehension that the 
reference w'as made under the Indian 
Arbitration Act (IX of 1899) which em¬ 
powers the arbitrator to exttmd the time 
from (ime to time by such endorsement. 
See Sell. I, r. 3, of the Act. But tliis was 
a reference under the Code of Civil Proce¬ 
dure, Sch. II. The Co5e cxpre,ssiy pro¬ 
vides that the “ Court shall specify the 
time ” for making the award. See Sch. 
II, r. 3, Civil Procedure Code. Then 
Sch. II, r. 8, provide^ that it is the Court 
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that can enlarge the period, “ from time 
to time either before or after the expiration 
of the period fixed for the making of the 
award.” This was pointed out by Mr. J. 
Chaudhuri to the arbitrator before w^hom 
he apiX'aied. But the arbitrator did not 
care to come before Court and apply for 
extension of time. He had committed 
other irregularities set out in our petition. 
If he had come before Court, then we 
could have bioughl these to the notice of 
Court and asked to annul the pro¬ 
ceedings and make a fresh reference. 
'JMie fact that Chaudhuri con- 

timu'd to appear before the arbitrator 
after he had drawn the attention 
of the arbitrator to the provisions of the 
law aud asked the arbitrator to proceed on 
his own resiHJusibdity cannot amount to 
ae<pii(‘s<-('nee on Mr. ^ Chaudhuri’.s part. 
In such cas('s it is enough if the counsel* 
protests, and he is not bound to retire from 
the cas(*. S('e Hamlyn v. Bcttcley (1). 
Ptutiler, in this case it was not known to 
(he l^'titioner, when the aibitrator extend¬ 
ed the time, as he did not pul down any 
date above or below his ('iidorsement ex¬ 
tending the time. One thing is certain 
that, he did not extend the time within 
the three months originally fixed by the 
Court. The power given to the arbitrator 
to e.vlcnd time amounted to delegation of 
the Court’s jKiwers and was without juris- 
diction. K\en assuming, but not admit¬ 
ting, that th(' provision in the order of 
reference (‘injiowering th<' arbitrator to 
extend the time was good in law, still the 
arbitrator did not extend the time before 
th(' three months fixed by Court had 
ex pin'd. He was then fundus officio and 
he had in any view no authority to extend 
the time. But he could have come before 
Court at any time before submitting the 
award and applied to Court to have the time 

(1) L. B. 6 Q. B. D. 63 at. p. 65 (1880). 
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^‘xlfnclcd under Seh. IT, r. 8, Civil Pro<;e- 
durc Code. Mr. Chaudhuri was therefore 
fully justified in attending before him even 
after the time had expired. The Court 
had no jurisdiction to extend the time after 
the award had been bubmitted to Court. 
This is the view that was taken by the 
Judicial Committee of the Privy Council 
in Har Nctrain v. Uhugu'ant (2). This has 
been followed in our Court, even after the 
Code of Civil Procedure of 1908 came 
into force. See Shib Krishna v. Satish 
Chnnder (.'1). The wording of Rch. IT, 
r. 1-5, cl. <c), “ after the expiration of the 
period allowed by Court ” read with “ no 
a\<ard shall be set aside except on one of 
the following grounds ” .shows clearly that 
this amendment of s('c. 521 of the Kode ol 
1882 was made in dehuvnee to the Privy 
('ouncil decision referred to above. 
Further, the award should be set aside, 
because the arbitrator never disclosed the 
fact (o the Defendant (hat he is a share¬ 
holder in the Plaintiff Bank. See Dimes 
V. Grand Junction Canal (41. In this 
case (he Lord Chancellor’s decree was set 
aside, because he was share-holder in the 
Plaintiff Company which was not known 
to the Defendant. In our Court, Maclean, 
C. .1., set aside the award in Kali Prosunno 
V. Hajani Kant (5), hecau.se the arbitrator 
had not disclosed that he was the retained 
pleader of a })arty. In the course of Mr. 
Chakravarti’s argument the arbitrator w'as 
sent for and examined “bv the Court. The 
substance of his dejKrsition will ajipear from 
the judgment of Chitty, J. 

Mr. H. D. Bose urged on Ijehalf of the 
J’laintiff Bank, that the Privy Council 
decision relied ui)on by Mr. Chakravarti 

^ |2) L P, Ig I A. 65: «. o. 1. L. B. 18 All 

*# 300tI89lK 

(3) I. L. R. 38 Cal. 522 (1911). 

(4) 8 H. I.. C. 750 : g. 0. 88 E. R. 830 (186 1. 

(5) 1. L. R. 26 Cal. Ill at p)>. 113,144(1897). 
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had been superseded by the provisions of 
the Civil Procedure Code of 1908. Re¬ 
ferred to Sch. II, r. 15, cl. (c), of the 
Code of 1908 and sec. 621 of the Code 
of 1882. The case of Shib Krishna V. 
Satish Chunder (3) was therefore wrongly 
(l(‘cided. Referred also to sec. 148, Civil 
Procedure Code, which is a new section 
and which gave Court an absolute discre- 
Ijon to extend time at any time the Court 
ph asjd. The provision in the order of 
lelVrencc empowering the arbitrator to 
extend time was not bad, but is sanctioned 
by long-standing practice on the Original 
Side of (he Calcutta High Court. Even 
jl the endorsement extending time was bad 
after the period fixi'd by Court had expired, 
the fact that Defendant’s counsel attended 
the proceedings would operate as estoppel 
and amount to waiver and acquiescence. 
S >0 Tijerman v. Smith (G). 

The Judgment op the Court was as 
follows :— 

('HiTrx, J.—This is a ])etition on behalf 
ot the Defendant Bhola Nath Borooah that 
the award made in this case by Babu 
Jogeudra Nath iSlukherjee, a Vakil of this 
Court, tjiay be set aside. 9’wo grounds 
have been urged in support of this appli¬ 
cation—fJ) (bat the award was made out of 
time and (2) that Babu. Jogendra Nath 
Mukherjee is a share-holder in the Plain¬ 
tiff Company and therefore ought not to 
have acted as arbitrator between the 
])arties. The suit was filed on 9th March 
1911, to recover Rs. 25,000 on five hundis 
said to be signed on behalf of the Defend¬ 
ant’s firm by the Defendant’s son, and 
endorsed over t^ the Plaintiff Bank by 
Rajendra Chandra Chuckerbutty. The 
Defendant filed bis w^^-itten statement on 

(3) *. L. R. 88 (^. lin (ton;. 

(8) 96 L. J. Q. B. ... 
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let May 1911, pleading payment of 
Eb. 15,000. On the 9th July 1912, there 
was a reference to the arbitration of Babu 
Tara Kissore Chaudhuri, a Vakil of this 
Court. Nothing further was done under 
that order, and on the 21st July 191.3 that 
order was discharged; and a fresh order of 
reference was made to Babu Jogendra 
Nath Mukherjee. Under that order his 
award was to be made within three months 
from the date of the servicj of an office 
copy of the order up<)n him or within such 
further time as the said arbitrator might 
allow himself by endorsement on the said 
office copy of the order. The order was 
served on 18th August 1913. The three 
months would expire, thei'cfore, on 18th 
November 1913. It is admitted that no 
award was made, nor the time extended, 
within that date. The arbitrator however 
proceeded with the reference and held a 
number of meetings. On 28th February 
1914, it was brought to his notice that the 
time had expired and had not been extend¬ 
ed. I have had the advantage of hearing 
the evidence of the arbitrator as to what 
precisely occurx’ed. From his evidence 
i". is clear that on 28th B’cbruary 1914, 
there was a discussion with regard to the 
confirmation of the arbitration. The 
arbitrator wanted to know if any objec¬ 
tions would be taken; and )x>inted out to 
counsel on either side that there might be 
a difficulty, and that, in case the award 
went against either party, that party might 
make a grievance of it. The Plaintiff’s 
counsel appears to have made no objec¬ 
tion to the arbitration continuing. The 
Defendant’s counsel on the other hand 
said, that he would not coitimit himself, 
but left the resjxmsibility of proceeding 
entirely with the arbitrator. Shortly 
afterwards the arbitrator made an endorse¬ 
ment on the office copy extending the time 
for maJeing the award to 31st May 1914. 
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On 3Jst May, he made and signed his 
award. There arc three additions or 
alterations in it, two merely verbal, but 
one of more im|X)rtanco, relating to the 
costs of the arbitration. Whether he 
made these alterations on the night of the 
31st or early in the morning of the 1st June 
i^s not clear. The award is dated Slst 
May and was filed by him on 1st June 1914. 
The Defendant against whom the award 
was made now^ complains that the arbi¬ 
trator had no aulhority to ex I end the time 
after 18tli November 19L3. This conten¬ 
tion is, I think, correct. It was suggested 
that the order of this Court, dated 2l8t 
.July 1913, wa.s ultra rircfi in so far as it 
permitted the arbitrator (o enlarge the time 
for making his award. I do not think that 
i' so. The (’onrt [rroceeded by con¬ 
sent of the parties and there could be no 
object ion r<) th<' functions of the Court 
with regard to Ihi' enlargement of time 
being delegated to the arbitrator if the 
I'.irties M) desin (I It is howr'ver clear 
tliat the .ubitrator would onl\ liave such 
]K)wer a.a was conferred by the order, and 
he would llierelore be bound to enlarge 
the time befoie (he time originally fixed 
for nraking the award had expired. If he 
did not do so. lie was by reason of effluxion 
of time functus oflicio and h.id no further 
jurisdiction in the matter. It is a matter 
of great regret that when this difficulty was 
first noticed, and there waas a discussion 
with 'regard to it before the arbitrator, 
an application was not made then and there 
to the Court under Schedule II, para. 
8, of the Code of Civil Procedure, in which 
case the Court could have enlarged the 
time, even though the time fixed for mak-^ 
ing (he award had exjrired. This was not 
done, presumably because the parties were 
willing to go on with the reference. I 
think, that on the above ground the award 
is invalid and must be set aside. 


22 
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The second ground is that Babu Jogen- 
dra Nath Mukherjee was, unknown to the 
J)eff‘ndan<, a share-holder in the Plaintiff 
company. It appears from Babu Jogen- 
dra Nath Mukherjee’s evidence that it was 
also unknown to himself. He had, it ap- 
pfws, applied for one share of Ra. 60, but 
he says he never paid a pice in respect of 
it and was unaware until yesterday whether 
any share had been allotted to him or that 
his name was on the Register of share¬ 
holders. It was stated at the Bar that on 
this share Rs. 5 had been paid. With 
regard to this Babu Jogendra Nath 
Mukherjee stated that he had paid nothing, 
but that some friend must have paid on his 
behalf. Now it is clear that if an arbi¬ 
trator, unlmown to one of the parties, has 
a ix'rsonal interest in the subject-matter 
of the award, it would be improper that he 
should act as arbitrator, as the fact of his 
ha\mg such an interest might influence 
his dtcision. But in this case, as his in¬ 
terest was so soiall and was apparently un¬ 
known even to himself, it is im|)<^fidil)l(' 
that it could have infliu'nced his award in 
any way. If that were the only ground, I 
should have been unwilling to set aside 
the award merely because he held that one 
share. On the first ground, however, the 
award must be set aside, and I accordingly 
order that, that be done. It appears to 
me that both the parties were willing to 
go on with the arbitration, even when they 
bad been made aware of this difficulty. 
Under the circumstances, I direct that, 
each party do bear their own costs of this 
application. I think that the suit should 
proceed before me with all exfiedition as it 
has now been for throe years on the file. 
The case will be set down for hearing four 
weeks from to-day, the written statement 
to be filed within a fortnight, 

Messrs. S. D. Duti* <& Ghosh, Soli¬ 
citors for the Petitioner. 
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Mr. N. C. Bose, Solicitor for the Oppo¬ 
site Party. 

Award set aside. 

[CIVIL APPELLATE JURISDICTION.] 

Appeal from Original Decree 
No. 12 OF 1910. 

CoxB, J. Bhaiuo Prosad and 

Imam, J. another, Defendants, 

1914, Appellants, 

Heard, 26, March, v. 

2, li & 6, April. dojADiiAR Prosad 

Judgment, Sahu & ors.. Plaintiffs, 

8, April. Respondents. 

Suit 071 hatchitU-6'ui/ on acd07int stated — Al¬ 
teration of suit on account stated to suit on account 
stated in previous year when account stated found 
to be forgeiy- Lnnitation Act (IX of 1908), sec 19 
— Acknoii}'eJg7nent of debt. 

The Plaintiffs sued to recover the prin¬ 
cipal and interest due on a certain hat- 
chitta. The Plaintiffs alletjed that they 
wen the proprietors of a joint bank, that 
the falhir of the Defendants used to 
bonuw nionty on hatchitlas from their 
bulk, that accounts were adjusted up 
to 1308 and the father of the Defendants 
signed the hatchilta fot 1308 on which 
the suit was brought. The lower Court 
found thus hatchitta to be a forgery, hut 
gave the Plwniiffs a decree on the bat- 
chitta for 1307 : 

ILeld—That the suit being on an account 
stated and not 'on an open account and the 
account stated, sued on, being found to he 
a forgery, the suit could not he altered to 
one on an account stated in a previ¬ 
ous year. In any case it ought not to have 
been done with retrospective effect. 

A letter ^to the effect that the writer 
“ after looking into the account will sign 
it" is not an acknowledgment of liability 
on an account stated within the meaning 
of see. 19 of the Limitation Act. 

This was an appeal preferred on the 6th 
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January 1910 against a decree of Babu 
Pankaja Kumar Chatterjee, Sub-Judgo of 
Muzaffarpur, dated 1st December 1909. 

The appeal arose out of a suit to recover 
the principal and interest due on a certain 
hatchitta and on bank books. 

The Plaintiffs alleged that they were the 
proprietors of a joint bank, that Earn 
Manohar Sahu, who was the father of the 
present Defendants, used to borrow money 
on hatchittas from their bank, that 
accounts were adjusted up to Assin 24, 
1308, and Ram Manohar Sahu signed the 
hatchitta for 1308 on October 6, 1903; 
that Rs. 4,490-3-9 pies was then due from 
liim, that he and the Plaintiffs jointly 
bore the ex]X!nses of a certain temple, that 
the bank used to advance his portion of 
the temple expenses too and tliat up to 
tlio date of suit Rs. 0,062-3-0 was found 
fiom liim on all head« and that as his sons 
v\ ere benefited by the loans, they were also 
jointly liable with their father for the 
sum now sought to be recovered. 

The suit was at first dismissed on cer¬ 
tain technical grounds, but in appeal the 
High Court directed that the jffaint 
should be returned for amendment under 
sec. 53, Civil Procedure Code (1882); when 
the suit was sent back, the plaint was 
amended and refiled. 

The material portion of the plaint is set 
aut below :— 

‘That the Plaintiffs have a joint banking 
firm carrying on monetary transactions 
from the time of their ancestors, within 

the jurisdiction of this Court. 

• * * • 

‘That the Defendant No. 1 (the father, 
^f the other Defendants who ^ed during 
he pendency of the suit) has been • 
arrying on for a long tinje for necessary 
xpenses of his join^ family monetary 

Dsactions with the joint banking firm 
the Plaiutiffg under bahi-khata and 


hand-notes signed by him in his own right 
and as father and head member of the 
joint family of Defendants Nos. 2 and 3, 
and he prepared one hatchitta and gave it 
to the Plaintiffs’ banking firm, and a 
similar hatchitta ^\as prepared by the 
Plaintiffs’ firm and given to the De- 
fendafnt; and the Defendant signed the 
said hatchitta every year after thoroughly 
understanding its contents. 

“That all .sums which the Defendant 
drew from the Plaintiffs’ banking firm and 
paid thereto have all along been entered in 
the Plaintiffs’ bahi-khata, and they were 
also entered every year in the said haU 
chitla; and the Defendant signed the entry 
of balance due in the said hatchitta year 
by vear. * 

“That .1 Sinn ot Rs. 1,100-3-9 was 
found due up to 'iltli Assin 1308 Fasli 
from the l)< fendant.s to the Plaintiffs; and 
(Defendant Xo. 1 latter thoroughly under- 
.standing the contents of the hatchitta 
aforesaid affixed his signature to the entry 
of the balance due by him. 

“That a -sum of Rs. 0,062-3-0 is due up 
to this date under the bahi-khata and 
hatchitta aforesaid from Defendants to 
Plaintiff’s on account of jirincipal with in- 
tc'rest and comjiound interest at 12 annas 
]ier cent, per mensem in accordance with 
the practice pievailing in banking business; 
for this amount, this .suit is brought. 

“That the Defendant No. 1, thi father, 
and Defendant.s N<^»s. 2 and 3, his sons, 
arc joint in family and mess; and the De- 
fonclnnt No. 1 conducts all business and 
affairs of the joint family for the benefit of 
the members of the joint family, on behalf 
of the Defendants Nos. 2 and 3; and all 
the members of the family were benefited 
from the amounts which were drawn from 
the* Plaintiffs’ firm*; for this reason and 
with a view to obviate future objections 
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this suit is instituted by irtipleading as 

Defendants the Defendants Nos. 2 and 3, 

« * * » 

“The cause of action accrued within the 
jurisdiction of this Court on the 6th Octo¬ 
ber 1003, the date on Avhieli the accounts 
containing entries of the amount due in 
1308 up to the 24th As.sin, the end of the 
^^ahajani year, were .signed (amended by 
order of the 8th December 1908), that 
being the last signature contained in the 
said hat chit tn." 

The dehmee inter alia was that the 
hatchitUi pi’oduccd by the Plaintiffs was 
a. fabrication; the Defendants also plead¬ 
ed limitation. 

The Subordinate -ludge found the hat- 
chitta of 1308 to bt' a forgery‘but decreed 
the suit on the hatchittn of 1307 which the 
Subordinate Judge found had admittedly 
b(!en signed by Ram Alanohar. 

On the qiK'stion of limitation, the Sub¬ 
ordinate Judge relying on the letter set 
out below found in favour of th'^ Plaintiffs. 

(Ex. 40. 

“ To—Mr. W. P. Smith, Manager 
of the joint Kothi of Bahu 
Baldeo Pershad Sahu and 
others. 

“ After greetings, I desire your welfare. 

“ As your letters of the 21st September 
1902 and 27th idem have been received 
(•s/>). As regards what you have written 
about the items relating to dealings under 
hat 'hitia vith the joint K<4hi o*f Babu 
l.al no I'e.shad and others, to the effect 
that it will be hatred by limitation on th ‘ 
12th OcloluT 1902, T have to say that it is 
some time since in an.swer to your letler 1 
called for the accmint only, stating that I 
would af<cr looking into the account sign 
it' i^Pleasc kindly favour me after reading 
this letter with the account. I will sign 
it after looking into th^ account. Had'the 
account been received by me, the matter of 


signing would have ere this been finished. 
Kindly send the account with the hatchitta 
fo mo; I will after looking into the account 
sign it. I have before written an answer 
with ri'gard to other matters and I will 
write about them hereafter. You will 
kindly inform me of good health. 

You rs res pcctfully, 
Babu Manohar Lai Sahu. 

Prom ]\ruzaffarpur, 
dated the 29th September 1902 

Dr. (jhosh, Bobus Baldeo Narain Singh 
anil Joytish Chandra Sarhar for the Appell¬ 
ants. 

Babus Mohendfo Nath Boy, Lakshmi 
Narain Singh and Kuhranl Sahay for the 
Prsiiondenta. 

The Ji iKiMHNT 01 '’ Tin; CuniT was as 
fnllou.s 

( o\i':. J.- 'J'hia a])j)cal arises out of a 
^iiit on a hatchitta, instituted on the 10th 
-Novomlier B.)04. I'he suit vva.s dismissed 
oil some prelimin<ii 7 point, but was re¬ 
manded b'y the (’ourt for trial on the merits. 
The learned Suhordinatc Judge has dis- 
beliiwed the hatchitta, hut has given the 
I'laintiffs a de<Teo on tlu hatchitta of the 
|ir(;vious year, and hold.s that the suit is 
aavi'd from limitation by reason of certain 
acknowledgments. 

'J'lie learned [ileader for the Respondents 
has attempted to .snpi"irt the decision of 
tile Coiirt below by contending that the 
hatchitta sued ii|K)n, ?.c., tlie hatchitta of 
1308 ought to be Ixilieved. This conten¬ 
tion however is quite unsustainable. As 
the {ilamt originally stood, the cause of 
*ietion was stated to have arisen on the 2l8t 
(lelober 1901, the. date of the last signature 
'enter'd in the. hatchitta. The sentence is 
very ungrammatical, but that is the mean¬ 
ing that any plain man would attach to 
the passage. It was not till four years] 
later, after the suit had been remanded for 



Voi,. XIX.] THfil CALCUIJTA WBfiKLY NOTES. m 


Bhaibo Pbosad t). Gojadhar Fbosad Sahu. 

re-hearing, that the Plaintiffs realised that 
the suit was barred by limitation, and they 
then amended the plaint by altering the 
date of signature to October 1903. 
Obviously an alteration made more or 
less under compulsion four years late 
must excite suspicion, and this is en¬ 
hanced by the fact that Mr. Hind- 
marsh who verified the original plaint gives 
no explanation why the wrong date was 
entered. He says indeed that he satis¬ 
fied himself that the allegations in the 
plaint were true. He does not depose that 
the hatchitta was signed in 1903. All that 
he can say is that, as far as he recollects, 
the accounts were adjusted during his 
managership, which began in September 
J903. But, as prior to being manager, he 
had been receiver of the Plaintiffs’ firm, his 
recollection five years after the institution 
of the suit may well have been uncertain, 
and docs not outweigh his sworn verifica¬ 
tion in 1904. Heveral letters are put in, but 
none of them refer to the hatchitta of 1908, 
and the only evidence that the hatchitta 
was signed about October 1903 is the bare 
word of the Plaintiff’s gomastha. This is 
corroborated to some extent by a statement 
of Mr. Smith, that after September 1902, 
the Defendant asked that th^ account .if 
J308 might be left open. Copies of two 
lists are put in, dated the 28th September 
1903 and the. 9th October 1903. The first 
shows that the Defendant had not then 
signed the chitta for 1308, and the second 
shows that in the meanwhile he had done- 
80 . These lists might have been good evi¬ 
dence, but they are not really proved at all. 
The originals were filed, but were taken 
back and are then 'said to have.been lost. 
They are not put to JJr. Hindmarsh at all, 
and certainly in the circumstances of the 
case no value whatever can be attached to 
copies. 

Another fatal defect in the Plaintiffs' 


case is that although the Subordina'te Judge 
^has come to a <'lear finding against them 
that the hatchitta sued upon is a forgery, 
and although they have tried to support 
his decree in their favour by contending 
that this part of the decision is wrong, they 
do not produce the hatchitta that has been 
removed by them from the record, and al¬ 
though this apix'al was instituted in Janu¬ 
ary 1910, has not been returned. The 
Subordinate .fudge says—"The test of 
handwriting also shows in no indecisive 
manner, that Ram Manohor Sahu could 
not have signed the hatchitta for 1308 after 
accounts \vere adjusted and the balance 
struck, lie admittedly signed the hat- 
chit hr for 1307 (see Ex. 3A). If 
his admitted signature and writing be 
compared with his so-called signature 
and writing on the receipt stamp for 
J808, it will he abundantly clear that they 
could not have been written by one and the 
.same hand." To ask uw to reserve this 
finding, wliiie the hatchitta is withheld, 
seems to UK' idle. 

1 therefore hold that these materials are 
quite insufficient to justify any interfer¬ 
ence with the Subordinate Judge’s finding 
that the htitchitlo in suit w'ae not genuine. 

The learned Suhordinate Judge however 
has given (he Plaintiffs a decree on the 
hatchitta of 1307. This he says was sign¬ 
ed admittedly on the 24th Assin 1308. I 
cannot (idee (he admission, but the wit¬ 
ness Radha Kishen deposes that it was 
signed about a week before the Dasserab 
day in 1.309, and that w'ould be more than 
three tears before suit. The Judge 
howevi'r holds that limitation is saved by 
the letter (Ex. 4C), which he regards as an 
acknowledgment under sec. 19 of the 
Limitation Act. The letter is dited the 
29th Sejitember 1902. 

I do not think that this decision can be 
maintained. The suit was brought on an 
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account stated and not on an open account. 
It \va'> found that the account stated was 
a forgery. I do not think that in these 
circumstances the suit could be altered to 
one on the accoiint stated in the previous 
year. In any case, it ought not to have 
been done with retrospective effect. The 
plaint ought to have been amended, and 
then there could have been no question that 
the suit was barred by time. Nor do I think 
that the letter (Ex. 4C) is an acknowledg¬ 
ment under sec. 19 of the Limitation Act. 
In th(! first place, the letter relates to a 
hatchitta that " will be barred by limitation 
on the 12th October 1902.”. That cannot 
possibly be the hatchitta of 1307. Next, 
the letter merely says that the writer after 
looking into the account will sign it. That 
i« not in my opinion an acknowledgment 
of liability on an account stated. The 
Judge relics on (he case of Moniram Dutt 
V. Seth Rupchand (1). That was not a 
suit on an account stated, but a suit on an 
ofien and unsettled account between the 
parties. And the letter (Ex. 4C), assum¬ 
ing that it is an acknowledgment of 
liability to pay whatever may be found due 
when accounts have been properly taken 
between the jiarties, is certainly not an 
acknowledgment of liability to pay the 
amount stated to be due in the hatchitta 
of 1307. In this connection, reference ha.s 
been made to the case of Andrappa Chetty 
V. Dvaragulu Naidu (2) w'hich is clearly 'n 
ix)int. 

In my opinion the suit ought not to have 
been altered to one on the hatchitta of 
1307, and, even if so altered, it is barred by 
time. I would decree the appeal, and dis- 
niiss the suit with costs throughout. 

Imam, J. —I agree. 

Appeal allowed. 

(l> I. L. B. B8 Cal, 1047 (1906). 

(2) 1, L. Mad. 68 (ISll). 


COIVIL APPELLATE JUBISDlOTIONO 

Appeal from Appellate Decree 
No. 193 OF 1911. 

N. R. (Ihattebjea, J.) Luchmi Missir, 
WALMsLjcy, J. Defendant, 

1913, Appellant, 

Heard, 29 and v. 

30, April. Deoki Kuar, 
Judgment, Plaintiff, 

6 , May. Respondent. 

Rent—Adjustment of account between landlord 
and tenant —WnsW-heki—Portion o1 amount due 
on ndpistment, kept in deposit with tenant for pay¬ 
ment to supetior landlord—Such imount il oanlt- 
nues to he rent and if recoverable as such —Limita¬ 
tion irt [IX of 1908), Se/i I, Aft 115. 

The Plaintiff wan the landlord and the 
Defendant the tenant. There was an 
adjust)ne7if of accounts between them as 
regards re^if tn ]SI2 F.S., the adjusDnent 
being embodied in a wasil-baki, and the 
Defcndaiit was found liable to pay a cer- 
latji amount out of which Rs. 13G-Q was 
left with the Defendant a.s a deposit for 
payment to the superior landlord on ac¬ 
count of rent payable by the Plaintiff to 
the latter and (he balance was stated as 
payable to the Plaintiff. The Defendant 
did not make the payment to the superhr 
landlord who sued the Plaintiff and obtain¬ 
ed a decree against him for the amount due 
from him. The Plaintiff thereupon sued 
the Defendant to recover the rent for the 
years 1313 to 1315 and the amount which 
he had to pay to the super Uit landlord 
with interest: 

Held— That the wasil-baki showing that 
the amount which was to be paid to the 
superior landlord was left in deposit with 
the Defendant, it must-be held that, there 
was a discharge for this portion b/ the 
rent. The assignee»was no party to the 
contract bht if, as the contract showed, the 
amount was left in deposit with the De- 
fendar ' for payment to a third party and 
it amounted to a discharge to far as that 
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portion of the rent vms concerned, the 
amount so kept in deposit ceased to he 
rent and recoverable as such and Article 
116 of the Limitation Act was applicable 
to the case. 

This was an appeal preferred on the 3rd 
February 1911, against a decree of Babu 
Bejoy Gopal Basu, Sub-Judge of Zilla 
Patna, dated 23rd August 1910, reversing 
a decree of Babu Eaj Kishore Bay, Munsii 
of Bihaj*, dated 1st December 1909. 

The material facts of the case will ap¬ 
pear from the judgment. 

fiahu Karunamoy Bose for the Ap¬ 
pellant. 

Babu Ganesh Dull Singh for the Ees- 
pondent. 

The Judgment of the Court was as 
follows ;— 

The Dcfeiidant-.Vp|>.dlant is the tenant 
of (lie PInmtilf-Kes|K)nd('nt. There was 
ail adjustment of accounts between them 
as regards rent on the 201h Agrahayan, 
1312 F.S., eorres]X)nding to the 18th De¬ 
cember 1901. This adjustment of account 
is embodied in a wasil-baki, and it appears 
that the 1 )efendant was found* liable for 
Rs. 158-14-3 on account of rent for the 
years 1309 to 1312 F.S., out of which 
Es. 136-2 was‘left with the Defendant as 
a deposit for payment to the superior land¬ 
lord on account of rent }>ayable by the 
Plaintiff to the latter for the years 1309 to 
1312 and the balance, viz., Rs. 22-12-3 
was stated as payable to the Plaintiff. 
The Defendant did not pay the said sum 
of Es. 136-2 to the superior landJbrd and 
tho latter sued the Plaintiff and obtained 
K decree for Es. 226 which was realised 
from her on tho 28th January 1907. The 
Plaintiff thereupon brought the prese,nt 
suit to recover the sum of Es. 699-2-3 from 
the DefeudBnt on account of rent for the 


•ye§trs 1313 to 1315 and the amount which 
she had to pay to the superior landlord 
with interest. There is no dispute as to 
the rent for the years 1313 to 1316 in this 
appeal. As regards the claim for the 
amount which the Plaintiff had to pay to 
the superior landlord, the defence is that 
the claim should be considered as one for 
rent and that it was barred by limitation 
and that the Plaintiff alone had no right 
to sue for the amount, the wasil-baki being 
in favour of the Plaintiff and her mother- 
in-law who was not joined as a party to 
the suit. The Court of the first instance 
decreed the suit in i>art on account of rent 
for the years 1313 to 1315 and held that 
the other jwrtion of the claim was barred 
by limitation. That decree was confirmed 
on appeal, but, on review, the lower Ap- 
ludlate Court held that the claim was not 
barred by limitation t'xeopt as to the 
Rs. 22-8, and gave a decn-e accordingly 
to the l^laintiff. The Defimdant has aj>- 
p ‘.iltul to (his ( ourl. It has l)een contend¬ 
ed on his bt'half that the amount which 
waG assigned by the Plaintiff for payment 
to (lie superior landlord was part of the 
rt'iit and the claim for recovery of the said 
amount must be con.sideri'd as one for rent 
and not for damages, and reliance is placed 
upon the Full Bench case of Basanta 
KiDiiari v. Ashntosh (]). In that case it 
w as held ujion a construction of the lease 
tl at the money which the tenant agreed 
to jiay to the su^icrior landlord, by assign¬ 
ment of his landlord was rent and re¬ 
coverable as such and that it did not cease 
to be rent by reason of the so-called assign¬ 
ment—an assignment to which the assignee 
was not a party and which was not aecept- 
ed by him. Afaepherson, J., in delivering 
liis judgment (with which the majority of 
the learned Judges agreed) said, “ the 
money was undoubtedly a part of the 

0} 27C»Lfl7(lli»gto. . 
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entire sum which the Defendant under* 
took to pay the Plaintiff, his landlord, as 
rent for the use of the land. According to 
the terms of his lea.sc he was to pay this 
money on the landlord’s account to cer¬ 
tain persons who wen* the Plaintiff’s land¬ 
lords. lie was to take from them receipts 
in the Plaintiff's nanu' for the money .so 
))aid, and at the end of the year he was 
to produce those receipts and take from th<' 
Plaintiff a reccdpt for the entire sum of 
the rent inclusiAe of th.e balance which h’ 
was to pa> to the Plaintiff direct. This, 
T think, ch^arlv shows that in tin* con- 
temjilation of the parties the money did 
not c“as(‘ to bo a part of (he rent or re¬ 
coverable as .such. If th(‘ Defendant 
defaulted to pay the money in the w'ay 
agreed on l^dw een himself and his landlord, 
the assignee had rm caii.se of a< tion against 
him and the Plaintiff nevc'r in any w'ay lost 
or waived his light to rtcoMU- the moni'y 
which wa> no* mi paid as a part of rent. 
In fact, there was to be no di^charge of the 
rent unless and until the Defimdant pro¬ 
duced the receipts for the pa\ment,s which 
he undertcKik to make.” 

The det-'rininaiioii of (he matter depeinls 
U|)on the terrn.s of the contract in each case. 
In the presi'nt casi' the mmU-baki shows 
that Tis. which was to be paid to the 
superior landlord was left in deposit with 
the Defendant, and we think that the 
lower Appellate Court was right in 
holding that there was a discharge 
for this jvrrtion of the rent. It is 
true, the assignee was no jrarty to the con¬ 
tract, hut if, as the contract shows, the 
amount was left in deposit with the De¬ 
fendant for ]rayment to a third party and 
it amounted to a discharge, so far as that 
irortion of the rent w'as concerned, we 
think it to be rent an^ recoverable 

as such. The case, therefore, does not 

fall within iba principle laid down by the 


Pull Bench in Basanta Kumari's case (1), 
l)ut would fall within the principle of the 
case of Hcmendm Nath v. Kumar Nath (2). 
But as we have said, each case must depend 
upon the terms of the particular contract, 
and it seems to us, having regard to the 
terms of the contract contained in the 
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1312 having come to an end in September 
1905, the contract must be deemed to have 
been broken in September 1905, which 
was more than three years before the suit 
was instituted and that, at any rate, as 
no time was fixed for the performance of 
the contract, it ought to have been perform¬ 
ed within a reasonaole time. It has been 
contended on the other hand, on behalf of 
the Resfxindent, that the Defendant could 
have paid the rent to the sufierior landlord 
even after the end of the agricultural yea** 
1312, or at any time before the suit for rent 
was brought by the superior landlord 
against the Plaintiff and that the contract 
must be taken to have been broken when 
the superior landlord instituted the suit for 
rent against the Plaintiff. Under sec. 46 
of the Indian Contract Act, where by the 
contract a promisor is to jierform his pro¬ 
mise withoul application by the promisee, 
and no lime for jx'rfonnanco is specified, 
the engagement must he performed 
within a roaisonablc time, and under that 
section “ what is a reasonable lime ” is in 
each irarticular case a question of fact. 
We think, therefore, that the case ought 
to go back to the lower Appellate (’ourt 
for a finding as to when the parties intend¬ 
ed the contract to be performed. I^it wa.s 
intended by the »>artie8, that the contract 
was to be performed at any time before the 
superior landlord instituted the suit for 
rent against the Plaintiff, then the con¬ 
tract must be taken to have been broken 
when that suit was instituted, and in that 
case the suit is not barred by limitation. 
If, on the otht*r hand, the parties intended 
that the money kept in deposit with the 
Defendant was to be paid by him to the 
superior landlord at the cndT of the agricul¬ 
tural year 1312, or within a reasonable 
time from the date on which the contract 
was entered into, the Court w'ill have 
find whether the time 


nr 


years of the date of the institution of the 
suit. The Court will coma to a find¬ 
ing upon this |X)int upon a considera¬ 
tion of the contract, as well as all 
the circumstances of the case, and, 
dispose of the appeal accordingly. The 
next question is, whether the suit can 
bf maintained by the Plaintiff. The 
trasil-baki w'as no doubt in favour of the 
Plaintiff and h^r mother-in-law, and the 
superior landlord brought the suit for rent 
both against the Plaintiff and her mother- 
iu-law'. It has, however, been found by 
llie IVlunsif as well as by the learned Sub- 
Judge, who heard the appeal originally, 
that the Plaintiff’s mother-in-law had no 
right to the holding in respect of which the 
wasil-haki account was made, as the hold¬ 
ing belonged to the l^aintiff’s husband and 
the Plaintiff alone was her heiress. But 
that by itself would i ot bo a sufficient 
answer to the objection raised on behalf 
of the Defendant, because the contract in 
'question is a contract w'ith resnect to cer¬ 
tain sum of money and does not deal with 
the holding itsjlf. The question, however, 
does not appear to have been raised before 
the learned Subordinate Judge who heard 
the appeal on review. It is open to tho 
Defendant to waive non-joinder of one cf 
the joint promisees, and it may be that 
having regard to the fact that both the 
Courts below found the question against 
the Defendant, he waived the question of 
non-joinder at the hearing of the appeal 
after review. Under these circumstances 
we decline to entertain the objection at 
this stage of tho case. The result is that 
so far as the claim for rent of years 1313 
to 1315, and the claim for Rs. 22-8, i.e., 
the amount shown as balance due by the 
Defendant in the wasU-baki are conesrned. 


tho decree of the lower Appellate Court 
to * will stand confirmed with proportionate 
was within three costs, and that the decree, in so far as the 


23 
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claim for the amount the Plaintiff had to 
pay to her landlord is concerned, is sot 
aside and the case sent back to the Court of 
Appeal below to be dealt with according to 
the directions given above and for disposal 
according to law. Costs to abide the 
result. 

Case remanded. 

[CIVIL AP ELLATB JURISDICTION.] 

Appeal from Order 
No. 58 OF 1913. 

D. Ohattebjee, J. Musstt. Chandra- 
Walmslet, J. bati, Decree-holder, 

1914, Appellant, 

Heard, 3 and v, 

6 , July. Madho Pbosad, 

J udgment, J udgmont-debtor, 

8 , July. Respondent. 

Civtl Procedure Code (Act XIV of 188B), eec 60i 
— Surety for eoiti of Privy CouneUlAppeal—Decree 
for coilt in Privy Council if may be executed 
agatntl propertiet charged by eurety—Personal 
erecutum—Ciitl Procedure Code (Jet V of 1908)> 
Or. Si, r. H—Transfer of Property Act (IVof 
1888 secs. 67, 99. 

Under sec. 145 of the Civil Procedure 
Code, a party who has obtained a decree 
for costs in Privy Council can proceed 
by application to realise the amount of 
costs decreed aqainst the surety (for the 
judgment-debtor) personally, but nbt 
against the projierty which he had charged 
under see. 602 of the old Civil Procedure 
Code. 

Uven under Or. 34, r. 14, of the Civil 
Procedure Code, which has replaced sec. 99 
01 ihe Traii6fer of Property Act, the pro- 
p' TtiCc, charged cannot be sold except by 
instituting a mortgage suit. 

Tins v\a-( an appeal preferred on the 
14th Peti]ia.iry 1913 against an order of 
K. 0# Drakc-Brockinan, Esq., District 
Judge of Zilla Bhagalpur, Aiated the 16th ‘ 
Kovember 1912. 


The material facts will appear from the 
judgment. 

Babv Kulwant Sahay for the Appellant. 

Bnbu Jugesh Chandra Ray and Moulvi 
hhurshed Hossain for the Resnondent. 

The Judoment of the Codrt was as 
lollows :— 

The Ap|)ellant obtained a .decree for 
(osts jn the Privy Council and she applied 
loi the execution of the said decree against 
the surely and the properties he had 
(.barged as security given under sec. 602 
of the old Civil Procedure Code. It was 
objected that she could not realise the se¬ 
curity without a suit under sec. 67 of the 
'J'ransfer of Property Act. In support of 
tins contention of the Respondent reliance 
was |>laee(l on the judgment of this Court 
III Tokhan Singh v. Girwnr Singh (1). 
'rhe Court below gave effetet to this con¬ 
tention and hence this appeal. 

ft lb argued that Tokhan Singh's case (1) 
was decided under see. 99 of the Transfer 
ol Pioperty Act which is no longer law, and 
Order 34, rule 14, of the present Civil Pro- 
(■(‘durc Code of 1908, which stands in its 
jilfice, is not apjilicable to the present case, 
S(c. 99 of the Transfer of Property Act 
piovidcd that where a mortgagee in execu¬ 
tion of a decree for the satisfaction of any 
elann whether arising under the mortgage 
or not attaches the mortgaged property, he 
sliall not be entitled to bring such property 
io sail' otherwise than by instituting a suit 
undi'r sec. 67, etc. Order 34, rule 14, is 
“ where a mortgagee has obtained a decree 
lor the jiayment of money in satisfaction 
ot claim arising under a mortgage, he 
shall not be entitled to bring the mort¬ 
gaged jiroyjerty to sale, etc.” 

1 ’h(> main alteration seems to bo the dele- 
1 am of the words “ or not ”, and the prohi¬ 
bition now applies only to cases of decrees 
(1) r. L. R. 33 C«l. 4e« (IB06). 
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for payment of money in satisfaction of a 
claim arising under the mortgage. The 
question therefore is whether the decree of 
the Appellants is one within the meaning 
of this rule. The decree is not against the 
surety. The claim against him is based 
entirely on the security-bond which 
creates the mortgage. The claim against 
the security is a claim arising under the 
mortgage, and if the decree obtained by the 
Appellant can be treated as a decree for 
the payment of money in satisfaction of 
such a claim, the rule does apply and the 
mortgaged property cannot be sold except 
under a decree under sec. 67 of the Trans¬ 
fer of Property Act. If it is not such a 
decree, still the mortgaged property cannot 
be sold as such without a decree in a suit 
under sec. 67 of the Tiansfcr of Property 
Act. So far as this jjoint is concoined, the 
reason seems to be that the equity of re¬ 
demption may have been dealt with in the 
meantime, and it would lead to multiplicity 
of suits and other loss to the mortgagor to 
sell the property subject to unascertained 
claims. 

It is contended however that the Appel¬ 
lant can realise the personal security under 
sec. 145 of the Civil Procedure Code. This 
question would depend upon the construc¬ 
tion of the security bond. The bond is m 
accordance with the rules of the Court and 
is set out at page 10 of the Paper-book. 
It seta out that the surety is bound in the 
sum of Ks. 4,000 to the Appellant and to 
the Begistrar of the Court to be paid to 
them, etc. It then goes on to say that 
the said surety shall pay the costs up to 
Rs. 4,000, and on such payment the bond 
will become void and in default the mort¬ 
gaged properties will be sold.* We think, 
that this does create a personal liability, 
and if the Appellant givts up his rights as 
mortgagee and does nut seek to sell the 
mortgaged properties as such, he can 
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realise the amount of cost, up to Rs. 4.000, 
frond the person and other properties 
of the surety. The application made 
by the Appellant was for recovery of 
the costs from the person and pro¬ 
perty of the surety, and so far she was 
within her rights. She however wanted 
to sell the mortgaged properties and des¬ 
cribed them as such and did not expressly 
indicate her election to abandon her rights 
as a mortgagee under the security bond. 
In this view of the case, we think that the 
order of the lower Court was so far wrong 
as it did not allow her to proceed as uiion 
a personal bond. The application how¬ 
ever was misleading, and w'c allow the ap¬ 
peal with the qualification stated above, but 
w'lthout costs in either Court The appli¬ 
cation for execution will proceed subject 
to the amendments suggested. 

Appeal allowed. 

CRIMINAL BISFEBENOE ] 

Ref. No. 129 of 1914. 

Sharfuddin, J. The Emperor 

Teunon, J . V. 

1914, Saber Akunji, 

19, August. Accused. 

Criminal Procedure Code [Act V of 1898), eee. 
SS7—Formal withdrawal and forfeiture of pardon 
if neceaary before proceeding against approver for 
original ofence. 

Under the present Code of Criminal Pro¬ 
cedure no formal withdrawal of a pardon 
and no formal declaration that a pardon 
has been forfeited are required before pro¬ 
ceeding against a person who accepted a 
condit'foml pardon but violated the condi¬ 
tion thereof. 

This was a reference under sec. 438, Cr. 
P. C., made by Mr. J, H. Street, Sessions 
Judge of Khulna, on the 26th May 1914, 
recommending that the proceedings taken 
against the accused by the Deputy Magis¬ 
trate of Khulna, dated 16th April 1914, 
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directing Saber Aknnji to take his trial 
under sec. 395, I. P. C., in the Court of 
Sessions be quashed for reasons set forth 
in the reference. 

The letter of reference was as follows :— 

It is alleged that on the 29th October 
last, a dacoity was committed in the house 
of one iNfadan Mandal at Gandamari, 
P. S. Batiaghata, in this district. On 
the 3rd ifarch last, a number of accused 
were produced before this Court for trial 
under sec. 39-5, I. P. C., the case 
again'^t thcmi rc'sting mainly on the 
evidence of one Saber Akunji, an approver, 
who had duly been granted a conditional 
pardon. Ilis statement on oath in the 
lower Court appears to have been a full 
one, but in this Court he resiled /rom that 
statement and professed complete ignor¬ 
ance of the dacoity. The case against the 
accu.sed was therefore withdrawn by the 
Crown. 

Xext day, That is, on the 4th March, the 
said Saber was produced before the offic<*r 
who granted the jiarduu by the Police with 
the prayer that the jiardon should be 
“withdrawn,” and on the application I 
find the order ” order in order-sheet.” In 
the order-^hset tin* accused is simply i<’- 
manded to hazat. This officer who wa'< 
Sub-divisional Officer here was then 
transferred and on the IGth March an¬ 
other Deputy i\[agislrate passed the order : 
“the accused wi'l be proceeded again-.t 
under .sec. 395, I. P. C.’ With refer¬ 
ence to this order 1 have to obsei^’e— 

(1 ) That the said officer was not the Sub- 
d.visional Officer at that time (though 
subsccpienlly so appointed) and it is there¬ 
fore doubtful whcthei hi can be regarded 
as the succeo'^or in office of the Magistrate 
who granted the nardon. 

10.2) That in any case Ih'* pardon must bo 
declared foifeitcd and the grounds for fo*. 
j\yfeitur 3 must be g.ven before proceedings 


eVot. XtX. 

are taken. The accused was howdver 
committed to this Court, and the case came 
on for hearing yesterday (25th May). Ac¬ 
cused was undefended. The jury were 
sworn and the Public Prosecutor opened 
the case. At this stage the legal c^efect 
was discovered and the Public Prosecutor 
filed a jietition praying for a reference to 
the High Couit. A ropy of that petition 
arid of the order of the Court is annexed 
hereto. The petition sets-forth the ini¬ 
tial difficulty in the commitment, 

I have however to observe that the rul¬ 
ings .seem to he conflicting as to the power 
of tlie High Court to quash a commitment 
when the accused ha.s been put on trial and 
pleaded ” not guilty.” I have entertain¬ 
ed .some doubts as to whether the jury 
should not have been directed to return a 
vfidict, but am of opinion that, if all these 
proceedings since the 3rd March have been 
without jurisdiction, they should be treated 
as nullity. I am further doubtful whether, 
jn a ease where there is no application 
fioiu the side of the accused for quashing 
o( (he jiroceedings and the prolongation 
(hereof is due to candessness outside his 
etjiitrol, th(‘ {irojier [irocedure would not 
lie for th.^ Crown to enter a nolle prose- 
qin. • The Public Prosecutor was how¬ 
ever instructed not to do so and perhaps 
no geni'ral rule can he laid down to meet 
eirciim.stances so uiiu'tual as these. 

I therefore request that these proceed¬ 
ings may be laid before the High Court 
with the above rer’ornmendation. 

Pxibu Atulya Charan Bose for the Crown, 

3’he Judgment of the Court was as 
foflows :— 

this cafee it apjiears that one Saber 
Akunji and a certain number of others 
were charged with the commission of u 
dacoity on the 29th of October 1918. Un¬ 
der section 337, Cr. P. C., pardon was 
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tendered to Saber Akunji and was accepted 
by him on the usual condition that he 
should make a full and true disclosure of 
the whole of the circumstances within his 
knowledge relating to the offence in 
question. In the Court of the Committing 
Magistrate it appears that Saber Akunji 
did make a statement implicating himself 
and others in the commission of the 
dacoity. But when the trial took place in 
the Court of the Sessions Judge he resiled 
from that statement and professed com¬ 
plete ignorance of the matter. There¬ 
upon proceedings were taken against him 
and he was committed to the Court of Ses¬ 
sions to take his trial. The learned Ses¬ 
sions Judge has thereupon made this re¬ 
ference to this Court with a view to 
having it declared that the pna'cedings 
taken against the accused were without 
jurisdiction on the ground that the pardon 
had not been declared forfeited and the 
ground of forfeiture had not been reduced 
into writing. Under the present Code of 
Criminal Pnx’odure nt) formal withdrawal 
of a pardon and no formal declaration that 
the pardon lias been forfeited are required. 
If the person who has accepted a condi¬ 
tional pardon be subsequently proceeded 
against, it is open to him to plcjd on his 
trial that the pardon has not, in fact, been 
forfeited, that is to say, that he has not 
violated the conditions on whiijh the pardon 
was tendered and accepted. This then 
becomes one of the issues to be heard and 
determined at the trial. In the present 
case, there is no need that the issue should 
be separately tried; for if on his statement 
made in the Court of the Committing 
Magistrate and on other evidence it be 
found that he took part in the commis¬ 
sion of the dacoity in question it will follow 
that when he resiled from his first state¬ 
ment in the Court of Sessions and denied 
all knowledge of the matter, he violated the 


conditions on which the pardon had been 
tendered. So that the two questions 
whether he has forfeited the pardon and 
whether jie has or has not been guilty of 
the offence of dacoity may be heard and 
determined together. In support of this 
view and for the information of the Ses- 
sion.s Judge we would refer him more 
particularly to the following reported 
cases : Emperor v. Kothia (1), Kullan v. 
Emperor (2) and Emperor v. Abantbhiisan 
(lhakravarty (3). With these remarks we 
return the record and direct that the trial 
be now proceeded with. 

Reference discharged. 

rCRiMlNAL RBVISIONAL JURISDIlTION.] 

Rev. No. 1034 of 1914. 

Dy. Supdt. & Remem¬ 
brancer OF Legal 
Affairs, Bengal, 
Petitioner, 

r. 

Kaiush Chandra 
Ghosh & anr., 
Opposite Party. 

Criminal Procedure Code [Act T o 1898), $ie$. 
£35, 239, We. [h)~Joinder o eharifes — 7Vial Jor 
mote than one ofence—Same tranemtion — Separate 
of-nces commit el on a dfffeient day being part of 
the tame traneiction 

The case for the prosecution was that on 
a certain day the accused wrongfully con¬ 
fined some persons, fined them and realised 
a portion of the fine, and on their ptomise 
to pay the balance three day^ later, they 
were released, but on their failure to make 
the payment on the appointed day, they 
were again wrongfully confined for realiz¬ 
ing the balance of the fine and were beaten 
and otherwise maltreated. The Deputy 
Magistrate framed separate charges under 

(1) T. L. R. .30 Born 6tl (1900. 

(9) I. L. R. 33 Mad. 173 (IPOS) 

(8) I. L K. 87 Cal. «(» at p. 851 (1910,. 


Sharfuddin, J. 
Tel'Non, j. 
1914, 

19, August. 
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sec 347, 1. P. €., against the accused for 


each day's offence; he also framed .o 
separate charge against the accused under 
sec. 368 and sec. 352, read with sec. 114, 
I. P. (]., as having been committed by the 
neriised persons on the hast day. All the 
charged were fried together. 

Held— That the transaction of the last 
day was in continuation of what took place 
on the first day and the beating and other 
maltreatment alleged to have taken place 
on the last day were the concluding portion 
of the same transaction and the charges 
were rightly tried together. 

Emperor v. Datto Hanm.vnt Shaha- 
PUKKAR (1) and Emperor r. Shbrufalli 
Allibhoi- (2), followed. 

Bl’dhai Sheik v. Emperor (.“l) and 
(rT’L MaITOAIED SiRCAR ®. CHEHARn MaNDAL 
(-J), distinguished. 

Tliis was a mle granted on 10th June 
1914, against an order of Annada Th. Sen, 
Esq., Sessions Judge of Pabna, dated 121h 
]\fay 1914, setting aside, on appeal, the 
ordiTof ^^r. B. Bagehi, Deputy Magistrate 
of Sevajganj, dated -SOth March 1914, con¬ 
victing and sentencing the first accused 
under sex*. 047, I. P. C., to rigorous im- 
pris(,nnipnt for six months and a fine of 
Rs. 50i) and tlu' s(‘eond accused to rigorous 
imprisonment for one month and a fine of 
Rs. 2o. 

I’tie facts of the case as stated by the 
prosecution were as follows ;— 

On I he BaUr-id day (in September 1913), 
Abdul Shekh. one of the witnesses in the 
ease, slaughtered a cow in the house of 
Xabn Shekh in a village tPaikara). 
Mazamali, ^fanik and Pniedali took the 
mejjt and at{' it. 

Oa (he 14th^ I)e<’cmbpr these four per¬ 
il) I. L. R. bO.B-m. *9 (1905). 
mffL. R. Born 135 (Ii02). 

(*I. L. R. 33 Cal. 292 (1905'. 

, (4) 10 0. W. N. 53 (1906). * 


sons who are tenants of Rai Banomali Bay 
Bahadur were taken to his zamindari 
cutchery at Deobhog, where the accused 
Kailash Chandra Ghosh, Inspector, and 
Ram Chandra Ghosh, naib of the zamin- 
diir, fined Abdul Rs. 200, and Mazamali, 
Piiiedali and Manik Rs. 60 each. They 
were confined for about 6 hours, and then 
.some ix^rsons having stood sureties for 
them, they were released on their promise 
(( pay the fine within three days. After 
the expiry of three days within which tho 
line was not fully paid, they were again 
on the 18th December brought to the said 
eiitehery and confined there for about five 
hours and the accused ordered the peons 
to realize the fine imposed and by the 
orders of the Inspector the peadas beat 
Mazamali with shoes and by the orders of 
both I he accused Mazamali and Abdul were 
beaten with shoes. 

R.ihimuddi Shekh, son of Mazam (one of 
the {"lersons confined) gave information to 
I lie Raiganj thana and asked the help of 
the Police to rescue the confined persons. 

The fact of Rahirniiddin’s going to the 
(liana eanu' to the knowledge of the ac¬ 
cused, the Tnsjicctor then beat Mazamali 
wilh -.lioi's, and drove him and (hree other 
eoufiiK'd .(lersons out of the cutchery. 

The charges against both (he accusel 
were thai they on the 14th December 
wrongfully confined Mazamali Shekh, 
Ahd’il Shekh, Umedali and Manik Shekh 
for the purfKise of extorting money, and 
they were further charged that they again 
confined, on the 18th December, the said 
four persons for the purpose of extorting 
money, a third charge against Kailash 
ChandiKi Ghosh was that he assaulted 
Mazamali and tj^e third charge against 
Ram O’handra Ghosh was thajt he abetted 
the assault of Mazamali and Abdul. 

The accused pleaded not guilty. The 
Deputy Afagistrate of Scrajganj who tried 
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the case found both the accused guilty of 
all the charges. 

The Sessions Judge of Pabna, on appeal, 
without entering into the merits of the 
case, was of opinion that there was mis¬ 
joinder of ehfirges which vitiated the trial 
and ordered the case to be re-tried; he held 
that the occurrences of the 14th and 18th 
December were separate and independent 
transactions and that there was no connec¬ 
tion with each other and they were not 
parts of the same transaction. 

On the anplication of the Deputy Super¬ 
intendent and Remembrancer of Legal 
Affairs, Bengal, the High Court issued a 
rule upon the District Magistrate of Pabna 
and the Opposite Party (o show cause, why 
the order of the Sessions Judge, dated the 
l‘2th May 1914, should not be set aside and 
the appeal re-heard on the merits. 

Mr. Orr for the Crown. 

Mr. J. N. Roy, with Babus Hansh 
Chandra Ray and Jogendra Narayan 
Majumdar for the Opposite Party showed 
cause. 

The Judgment of the Court was as 
follows:— 

This Rule was issued calling upon the 
District Magistrate of Pabna and the 
Opposite Party to show cause why the 
order of the Sessions Judge, dated the 12th 
May 1914, should not* be set aside, and the 
appeal re-heard on the merits. It appears 
that the tw'o accused Kailash ChandiTi 
Ghosh and Ram Chandra Ghosh were tried 
under secs. 347, 352 and 352 coupled with 
sec. 114, I. P. C., conyicted and sen¬ 
tenced. On appeal to the Sessions Judge 
an order was passed for a ^re-trial on the 
ground of misjoinder. In order to under¬ 
stand how the questiop of misjoinder arose 
certain facts haye to be stated. There is 
a geptleman named Rai Banamali Bay ' 
Bahadur who is a zamindar. There is a 


prpyailing practice in his estate that no one 
is allowed to slaughter cows. It appears 
that on the Bakr-id day just before the 
occurrence some ]\Iahomcdans slaughtered 
a cow. This was considered to be a breach 
cf the practice of the estate and on the 14th 
December four men, riz., Mazamali 
Shekh, Abdul Shekh, Umedali Shekh 
and IManik Shekh were called to the 
cutchery by two peadas and the Inspector 
and naib fined Abdul Shekh Rs. 200, and 
Mazamali, rniedali and Manik Shekh 
Rs. 50 each on account of the .slaughter 
of the cow. It apix’ars that on the 14th 
December only Rs. 9 was realised and the 
rest was promised to be paid three days 
later. On the 17th, the rest of the money 
was not paid, with the result that on the 
18th, these persons were again brought to 
the cutchery and again confined. On 
coming to know that information had been 
sent to the Police on behalf of the confined 
persons they were beaten with shoe and 
ejected from the place in wdiich they had 
been wrongfully confined. The question 
is, whether the occurrence that took place 
on the 14th December and the one that 
took place on the 18th December were two 
distinct transactions or form parts of one 
and the same transaction. It appears that 
the object was to ])unish certain Maho- 
medans of this ('state for a broach of the 
rule of that estate in .slaughtering a cow. 
It W'as with that object these four persons 
wore brought to the cutchery, fined and a 
}X)rtion of the fines realised. These men 
had promised to ])ay the balance of the fines 
three days later, but they failed to do so, 
and so on the 18th, it is said, wrongful con¬ 
finement again took place. There can be 
no doubt therefore that w hat took place on 
the 18th was in continuation of what took 
place on the 14th. It has been contended 
that on the 18th, another offence was com¬ 
mitted, namely, offences under secs. 352 
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and 352 read with sec. 114, I. P. ,C. 
Therefore this was a distinct offence and 
not in the same transaction even suppos¬ 
ing that the wrongful confinement on both 
days constituted one transaction. We 
think that the shoe-beating and other 
maltreutinjnt of the Mahomedans when 
released from their wrongful confinement 
were the concluding portions of the same 
transaction. They wore all confined for 
one puriKise, namely, for the purpose of 
extorting money, and on being informed 
that the Police were coming, these men 
wn'c sh(je-heaten and turned out. The 
whole thing was really one transaction. 
The learned Sessions Judge was, however, 
of opinion that these were two distinct tran¬ 
sactions. Therefore he held tlurt there 
was a misjoinder and ordered a re-trial. 
The view that we have taken on the facts 
stated above is sup|)orted by the ca.ses of 
Emperor v. Datt'o Hanmant Shahapurkar 
(1) and Emperor v. Sherufalli Allibhoy (2). 
Our attention has also been directed to two 
cases by Mr. Hoy, the counsel for tho ac¬ 
cused, viz., the cases of Budhai Sheik v. 
Emperor (.3) and Gul Mahomed Sircar v. 
Cheharn Mandal (4). The facts of the two 
last-mentioned cases are different from the 
facts of the present case. 

We thenffore make the present rule 
absolute, set aside the order of the learned 
Sessions Judge, dated the 12th May 1914, 
and direct that the appeal be now heard on 
the merits. 

Let this record be sent down at once. 

Rule made absolute. 

M) I. L. R so Rom. 49 (1905’. 

(2) I. L. R. 27 Bom. 135 1902). 

(S) 1. L. R. 83 <'•!. 292(190.4) 

. (41 10 W N. 63 (1906). 


(JRIMINAL BEVta ON Ah JUBISDlOTlON.j 
Rev. No. iSOl of 1914. 

Jenkins, C. J. 

Teijnon, J. 

- Faujdar Thakur 

Fi.ETCHEn, J. Complainant, Petitioner. 

1914, V. 

Heard, Kasi Choudhubi & ors., 

16, October. Accused, Opposite Party. 
Judgment, 

23, October. 

Criminal Proetdurs Cods (Jet V of 1808), leei 
258, 4.S9—AcgHitt<tf, Mtting a$vie o , bg High Court 
in revision, on the apfheation of the Complainant. 

Held (by Jenkins, C. J., and Fletcher, 
.J.) — That the Hufh Court ha-f jurisdiction 
tinder sec. 439, Cr. P. C., to interfere in 
revision with an acquittal, but it should 
oTihnariUj exercise this jurisdiction spar- 
iiKjIy and only where it ts unjently demand¬ 
ed in the interests of public justice. 

The decisions of the different High 
Courts consistently support the view that 
(is a general rule it is expedient not to in¬ 
terfere in revision at the instance of a 
private person with an acquittal after trial 
by the proper tribunal and that applications 
for that purpose should be discouraged on 
public grounds. 

Per Teunon, j.— That under sec. 417, 
Ct. P. C., the right to present an ap¬ 
peal against an acquittal is vested in the 
Local Government, but an alternative 
remedy against injustice done to in¬ 
jured Complainants has been provided in 
sec. 439, Cr. P. C., and the High Court 
has ample jurisdiction to interfere and^ 
renitdy the wrong, if wrong has been done, 
7 he section is ^pressed in the widest terms 
and*vests in the Court an absolute and un¬ 
qualified discretion to which the enactment 
has set up no bars or limits and which can 
not be fettered by judicial decisions. 

This was a Buie granted on the iSth 



THE CALCUTTA WEEKLY NOTES. 


185. 


Vot. XXX.l 

Faujdab Thakur V. Kasi Choudhuri. 

July,1914, against an order of W. Lewis, 
Esq., Sub-divisional Magistrate of Samasti- 
pur, dated 20th June 1914, acquitting 
under see. 258, Cr. P. C., the Opposite 
Party of the charge of an offence under 
.sc*c. 148, I. P. C. The Complainant 
moved the High Court and obtained the 
rule which came on for hearing before 
Jenkins, C. J., and Tennon, J., who 
differed in opinion and under sec. 429, 
Cr. P. C., the case was referred to 
Fletcher, J. 

Uabu Debi'tidra Narain Bhatiachirjre 
for the Petitioner. 

Hahn Gout Chandra Pal for the Opposite 
J^arty. 

Mr. Sultan Ah)ncd for the Crown. 

The opinion of .Ikxkins, C. J. was as 
follows.— 

Jbnkjn,s, C. j.—a charge was framed 
under sec. 118 of the Indian Penal Code 
against 28 |>ersons, and after a lengthy 
trial they were acquitted. 'J'he Com¬ 
plainant thereufxui applied to this Court 
for the exercise of its revisional ])owers 
under sec. 480 of the Indian Penal 
f'ode, W'ith the result that a rule was 
issued in these terms : “ Let the rcicord 
be sent for and let a rule issue calling u{)on 
the District Magistrate of Darbhanga and 
the opposite party to show cause why the 
order of acquittal complained of should not 
be set a.sido and a re-trial ordered, landing 
the dis|X)8al of the rule further proceedings 
under sec. 476, Cr. P. C., will be stayed.” 
Cause has now been shewn. 

The petition on which the rule was 
made does not mention proceedings undt?r 
sec. 476 of the Criminal Procijdure Code. 

From the judgment however it appeats 
that the Trial Magistrate expressed his 
intention to direct under sec. 476 of tlu' 
Criminal Procedure Code the prosecution 
of Bam Ehelawan Tew'ari under sec. 193 


of tlie Indian Penal Code, and also of two 
persons described as Paujdar and Bahadur. 
Though Faujdar alone wa.s the Petitioner, 
the stay apparently was intended to operate 
i)i favour of all three. 

The case lasted, we have been told, about 
8 months before the lower Court, many 
witnesses were examined, and an elaborate 
judgment was pronounced by the Trial 
Magistrate who fully discussed the volu- 
zninous evidence in (he ca.se, w ith the result 
that he eame to a ezmelusion in favour of 
the accissed on the two principal issues in 
the ease. He hold that the accused’s party 
were in iiossession of the land in dispute, 
and that the injuries inflicted on the Com- 
plaiiiant’sjwrty were' a justifiable exercise 
of the right of defence. 

1 undei'staud (hat the rule was granted 
on (he ground that the Court was not 
satisfied with these conclusions, and that 
the interests of justice required an inter¬ 
ference with the order of acquittal. 

It is evident however that the conclu¬ 
sions of the lower Court must have rested 
largely, if not in their entirety, on the Trial 
Magistrate’s appreciation of the evidence 
adduced before him. 

The only question then is whether in 
the proper exercise of its discretion the 
Court ought to interfere for the purpose of 
setting aside the acquittal and sending 
back the ease for a rei'»etition of the lengthy 
trial of the case. 

That we have izower to int<'rfere seems 
clear; but to the question whether we ought 
to interfere I would answer in the negative. 

Sec. H7 of the Criminal Procedure Code 
enables the Local Go\crnment to direct* 
tlu' Public Pioseeiilor to present an appeal 
to the High Comt iroiu an order of acquit¬ 
tal passc'd by any Court other than a High 
Court. 

This provision, which first appeared ia 
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the Code of 1872, provides the valoable 
safeguard that an accused cannot have his 
acquittal questioned by way of appeal ex¬ 
cept at the instance of the Local Govern¬ 
ment. But even with this safeguard the 
provision has met with considerable anim¬ 
adversion in recent times. 

In this case however the court, so far 
from having the assurance of such a safe¬ 
guard, is confronted by the fact that the 
application to set aside the acquittal is 
opposed not only by the accused but also 
by the Deputy Legal Remembrancer on 
behalf of the Crown. 

And I can quite understand this opposi¬ 
tion. The Complainant and his com¬ 
panions in the theft that led to blows were 
obviously mere pup|)ets, and the real 
moving spirit is this same Ram Khelaw'aii 
Tew'ari who is described as the Petitioner’s 
master and has throughout been present 
in Court sitting behind the eminent coun¬ 
sel and vakils who have appeared on behalf 
of the complainant. 

I will not discuss his merits or his frail¬ 
ties as disclosed by the Trial Magistrate’s 
judgment, but it is ap})arent that this is 
one of a .series of unsuccessful attempts to 
assert |xjssession of the piece of land in 
dispute again.st the accused’s party. 

It has failed ; but more than that, it has 
been held that pos.session was with the ac¬ 
cused ’s party and proceedings against Ram 
Khelawan Tewari have been directed. Thi.s 
IS a serious matter for him, and he ob¬ 
viously has an urgent personal interest in 
securing interference with the Magistrate’s 
order. In viaw of all the circumstances 
. before us I am convinced that the purpose 
of the application is not to secure the due 
administration of justice but to serve a 
peli^al end. 

This, therefore, is nof a case in whicli 
the Court should (in my opinion) interfere. 


and in expressing this view, I believe, I am 
acting in harmony with the tendency of 
the best judicial opinion as also sound 
principle. 

The pronouncements of the High Courts 
of Madras, Bombay and Allahabad consis¬ 
tently supjxjrt the view that as a general 
rule it is expedient not to interfere on re¬ 
vision at the instance of a private person 
with an acquittal after trial by the proper 
tribunal and that applications for that 
purpose should be discouraged on public 
grounds: Thandavan v. Perianna (1), 
Hccrabai v. Fratuji (2), Queen v. Ala 
Balc.sh (3), In re Aminuddin (4), Emperor 
V. Madar Baksh (5), Qaijtjum AH v. Faiyaz 
4h (6). 

This too was the. vicAv that prevailed in 
this Court until recent times [Municipal 
Committee of Dacca v. Hin^o Ray (7), 
Deputy Legal Remembrancer v. Karuna 
Baifitobi (8)], but it is said that of late the 
matter has been differently regarded. 

If there has been any conscious depar¬ 
ture in more recent cases from the rule of 
prudence which prevailed in the authorities 
I have cited, I cannot agree with it. 

Our attention has been invited to a deci- 
sion'in which I took part: as though it sup- 
]K)rted the new dejiarture [Rakhal Das Roy 
\. Kaik'th Ranu (9)1 cl am in no way im- 
firessed by the value of that decision. In 
the first ])lace, it ap|)cars that the vakil of 
the accused was not present and the deci¬ 
sion jiossesHes all the infirmity of a judg¬ 
ment given without the assistance of argu- 

• (1) I L R. 14 Mad. 868 (IbOOl. 

(2) 1. L. R. 15 Bom. 3i9 (1890). 

(8) I. l!.. R. 6 All. 48t (1884). 

* (4) I, I. B. 1)4 All. 846 (1002<. 

5) I. L. R.2{),A1L 128(1902,<. 

(8) I. L. H. 27 All. 360 (1904) 

( 7 ) I. L P. » Cal. 895 il8S2'. 

(Hi I. L. R. 22 Cal. 164 (1894). 

(91 11 0. L, J. 118 (1909). 
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ment for the accused. And apart from 
that the circumstances were exceptional. 

The error was one of pure law apparent 
on the face of the record while the offence 
was one under sec. 504; and I have always 
understood that offences of an essentially 
personal character such as defamation or 
insult were viewed differently for the pur¬ 
pose of revision, and for an obvious reason. 

According to my understanding there¬ 
fore this decision is of no assistance in the 
present case: if however it contravenes 
what I regard as the true rule of guidance 
then I do not hesitate to regard it as 
erroneous. 

As I have already indicated, I am not 
prepared to say, the Court has no jurisdic¬ 
tion to iulerfere on revision with an ac¬ 
quittal, but I hold it should ordinarily 
exercise this jurisdiction sparingly and only 
where it is urgently demanded in the in¬ 
terests of public justice. 

This view does not leave an aggrieved 
Complainant without remedy; it would 
always be open to him to move the Gov¬ 
ernment to apfieal under sec. 417, and this 
appears to me the course that should bo 
followed. 

The result then in this case is that in 

• 

my opinion the rule should be discharged. 

But as I understand from my learned 
colleague, that he would make the rule 
absolute, we are equally divided in opinion 
and the case, with our opinions thereon, 
must therefore be laid before another 
Judge. 

The opinion of Teunon, J., was as 
follows:— 

Teunon, J.—In this case one Kasi 
Choudhuri and 22 others were placed on 
their trial before the Sub-divisional Magis¬ 
trate of Samastipur on charges of rioting 
under secs. 148 and 147 of the Indian 
Penal Code. 


On behalf of the prosecution it is alleged 
that* on the death of one Bameswar Chou¬ 
dhuri his lands (including the field in dis¬ 
pute known as plot No. 66 in village 
Hatharua) were inherited by his widow 
J-’altu, that some IJ years before the oc¬ 
currence now in question she removed to 
the house of her daughter and son-in-law 
lu a neighbouring village called Chok 
Salem, and on the 4th April 1913, by a 
registered deed, sold her inheritance to the 
real Complainant, one Bam Ehelawan 
Tewari. Ram Khelaw'an, it is said, took 
|X)8se8sion and on the day now in question, 
15th March 1914, sent his servant Fauj¬ 
dar Thakur and six or seven labourers, 
with tw'o bullock-carts, to bring home the 
crop of arhar from plot No. 65. 

The case for the prosecution then is that 
w hile these men were loading the crop into 
the carts, (he accused and others, to the 
number of 30 or 35, armed with lathis and 
gorasas (axes) feH upon the party of 
labourers, put them to flight, and inflicted 
upon them a number o^ injuries. 

The medical and other evidence in fact 
show's that of the seven or eight labourers, 
six were wounded, sustaining, in all, 28 
injuries of which one is described as severe, 
five were on the head, and nine on 
the back. 

In so far as the occurrence is concerned, 
the Trying Magistrate has accepted the 
case for the prosecution as substantially 
true. He finds that Faujdar and his 
companions were unarmed, and that they 
were attacked by a mob of men armed with 
lathis and gorasas, and that this mob in¬ 
cluded the majority, if not all, of the ac¬ 
cused placed on their trial. 

He comes to no finding as to the compli¬ 
city of the individual accused obviously 
because he next proceeds to acquit them all 
on the ground‘that, of the accused, Kasi 
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and Narsingh (who are cousina of 
Rameswar) and their sona Ramyad ,and 
Baldeo (and Bachu) were in possession of 
the field in question and that they and their 
companions were therefore acting in the 
exercise of the right of private defence of 
property. 

This brings us to a consideration of the 
defence. 

The accused have said nothing regarding 
either the occurrence or possession, but 
have contented themselves with pleading 
not guilty. Their case in so far as it can 
be ascertained from the cross-examination 
of the prosecution witnesses and the dc- 
)X)sitions of the few defence witnesses exa¬ 
mined is that Ramesw ar (the deceased hus¬ 
band of Paltu) and his brother Mahadeo 
w(!re not separate, as is the cast for tlu' 
piosecntion, but joint in mess and property, 
that Ramewar predeceased Mahadeo, (hat 
Mahadeo in his life time adopted Ram 
Golain, tlie .son of his cousin Kasi, that 
since Mahadeo’s death some 18 years ago 
first Ram Golam, and, on his death, Kasi 
on behalf of Ram Golam’s minor .sou 
Chandrika has been in possession. 

With regard to the adoption of Ram 
Golam^ the Trying ^Magistrate observes that 
’■ this line of defence ” was dropped, and 
that the defence then resolved itself into 
bare assertion of possession. Possibly 
this attitude was taken up in the course of 
argument, but in so far as the record goes 
I)Ossession based on the adoption of Ram 
Golam i.s the only case that the defence 
made any attiunpt to establi.sh. There is 
nncontradicted evidence' that Mahadeo and 
Rameswar lived apart from their cousins 
(or second cousins) Kasi and Narsingh 
apd of |>os,session by Narringh and his sons 
(who, P. W. I'i, are again separate from 
Kasi and his son) since the dr-ath of Maha- 
de.6^|#re is not a tittle of evidence on the 
ri'cord. 


As regards Kasi's possession, the finding 
is based on (1) the estate register of muta¬ 
tions or changes among its tenants for the 
yc'ars 1319 to 1321, (2) a Chaukidari assess¬ 
ment register, (3) certain receipts, (4) an 
oral complaint made by Ramyad to the 
Dlanager of the Estate (P. W. 14), and 
(5) the oral evidence of throe defence wit¬ 
nesses. 

The prosecution, it may be observed, 
relies ii|xm the same receipts and upon 
what the Trying Magistrate cunsorily des¬ 
cribes a.s the khalian that is the entry in 
res[)eet of })lot No. 65 in a, record-of-rights 
finally published in or about the year 
]9{)l-'02. 

'riiut entiy, it may be noted here, shows 
that the tenants in }X)ssession are ]\[iisam- 
mat Paltu and Ram Golam (adopted 
son). 

Til.- mutation registers were produced 
li\ the defence witness No. I who describes 
himself as the “mutation in.spector” -T 
the eirclf'. ft is significant that the 
(lefen(‘c did not call for any register prior 
to 1318, and from this and the evidence of 
the witness it may ho safely inferred that 
iij) to 1318 or rather 1319 the estate regis¬ 
ters an- in conformity with the record-of- 
lights, The change introduced in 1319 
was the substitution of the name of Chan¬ 
drika for the name of his deceased father 
Ram Golam. This change, it may be 
said, in no way affected the position of the 
widow l^altu, and, in any ease, as the 
witness says, was made without any refer¬ 
ence to her or to any one intere.sted on her 
behalf. 

Th(' assf'ssrnent register does not show 
th('«iame of Paltu hut, as appears from the 
evidence of tlje witness who produces it, 
the* register is based on hearsay and* the 
absence of the widow’s name may further 
be dm- to its being considered that she was 
not liable to asses,smeut. 
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Such receipts as have been produced 
show that from the year 1292 to 1308 (say 
1901-02) the payment was made by Kasi 
on behalf of Rfahadeo, that in 1908 and in 
1912-13 the payments were by Kasi or by 
Kasi’s son Ramyad on behalf of Paltu and 
Ram Golam. The change in name, it is 
suggested by the Trying Magistrate, is due 
to some change in the Malik’s register, but 
that change was obviously due to the re 
cord-of-rights, and the receipts are in 
accordance with that record. 

On the comjilaiiit of Ramyad to the 
Afanager no action was taken : It was sub¬ 
sequent to the purchase of Ram Khelawan, 
and is obviously of no more value than Ram 
Khelawan’s unsuccessful application to the 
same ^fanngt'r for mutation. 

From this resume of this portion of the 
evidence it is clear that, in coming to his 
finding regarding J)()s^cssion. the ^Nfagi.s- 
trate has relied on registers that are either 
worthless or inadmissible, lias misappre- 
Inuided the true signiticana' ol the re¬ 
ceipts produced and tho acceptance of su di 
nveipts by one or more of the agnate.- w ho 
now claim j^ossession on their own account, 
and has also wholly overlooked the pro¬ 
bative value that, under sec. 103B of the 
Bengal Tt'nancv .Vet, should haVe been 
given to the entry in the record-of-riglits. 

T ne«'d not ex,aniine the oral evidence 
on either side as the .Vrogistrate's view' of 
this evidence (both as regards Paltu’s iios- 
session and as regards the possession of 
Ram Khelawan subsequent to his pur- 
chas(‘) has been coloured by his erroneou.s 
view of the doctiments already referred to 
and also by a prejudice against, Ram 
Khelawan based largely on {xilice reports 
wholly inadmissible in evidence. 

Theiv being no evidence of any adoption, 
and that case having been in fact aban¬ 
doned, it is clear that all the dcx'umentary* 
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evidence, and even the oral evidence 
addjiced by the defence (ride for instance 
D. W. I3) indicates that in so far as prior 
to Ram Klu'lawan’s purchase Kasi and his 
son Ramyad cultivated these fields, they did 
so on behalf of the widow, and it is doubt¬ 
less liecaiise of lu'r complaints against them 
(vide e.g. Def. witness 4) that she retired 
to Chok Salem and finally sold her lands 
to Ram Khelawan. 

On my consideration of the evidence I 
arn thcrc'fore satisfied that there are grave 
reasons for thinking that the finding as to 
posse.ssion is wrong. Tn any case, on a 
finding arrived at by a ]n'ocess of reason¬ 
ing vitiated by so many errors no value can 
be placed. 

Eveh, however, if we assume that the 
iVfagistrate is righ.t in his finding that jx)s- 
session was with Kasi and others, and that 
the act of the Complainant in removing 
or seeking to remove the crops con.stitut- 
ecl the offenc<' of theft, we have ne.xt to 
consider whether the ^fagistrate has ade¬ 
quately dealt with the further questions 
regarding the right of private defence. 

On these questions all he says is this : 

As the thana is no less than six miles 
from the place of occurrence, Ganouri Lull 
v. Quecn-Emprese (lOi must clearly be 
distinguished. Pachkauri v. Queen-Em¬ 
press (11) is followed. In that case it 
was held that if accused were rightfully in 
possession of the land and found it neces¬ 
sary to [rrotect themselves from aggression 
on the part of another body of men, they 
were justified in taking such precautions, 
a.s they thought were reipiired and using 
such force or violence as was necessary to 
jnevont the aggression. This applies to 
the circumstances of this case.” 

,10, I L R 1Sr,i1.206(1SS9) 

III T. r,. ft 24 TaI Ag(J(18»7). 
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This judgment does not show that it was 
present to the mind of the Magistrate that 
the burden of proving circumstances bring¬ 
ing the case within tlie general exception 
contained in sec. 96 of the Indian Penal 
Code was upon the accused. It further 
does not show that he had any due regard 
to the restrictions placed upon the exercise 
of the right of private defence by the 3rl 
and 4th claust's of sec. 99. True he says, 
the thana is six miles off, but he makes 
no reforen<‘(‘ to iJaffadars and Chaukidars 
of whom on(‘, it is in evidence, lives not 
more than 10 bighas from the field in dis¬ 
pute. He has not adverted to his own 
finding that Faujdar and his six or seven 
companions were unarmed, nor, so far as 
appears, has he taken into consideration 
the number of persons injured ahd the 
number and position of the injuries sus¬ 
tained. He does not appear to have in 
quired whether for instance the injuries 
on the back were caused in the exercise 
of the right of private defence, nor has he 
made any eudt'avour to ascertain which of 
the accused is resjxmsible for specific in¬ 
juries. Even if some of the accused have 
succeeded in bringing themselves within 
the exception it does not follow’ that all 
have done so. 

For these rea.sons I am satisfied that 
there has been no proper trial of this case, 
and I should therefore set aside the order 
of acquittal in the case of each of the ac¬ 
cused and direct that they be re-trie 1 
before another Magistrate in accordance 
w’ith law. 

rt has been urged before us, that inas¬ 
much as under sec. 417 of the Code the 
right to present an appeal against an ac¬ 
quittal is vested in the Local Government, 
and in the Local Government alone, and 
inasnn^h as the Local Government, so far 
fron^appealing, has appeared through its 
accredited representative in’support of the 


Magistrate’s judgment we ought not, at 
tlic in.stance of a private Complainant, to 
interfere with or disturb the present order 
of acquittal. But. doubtless for good 
leasons, the Legislature has not consti¬ 
tuted the Local Government the sole 
arbiter in these matters. An alternative 
remedy against injustice done to injured 
( omplainants has been provided in sec. 439 
(if the Code (T need not here refer to the 
( barter), and even w'here, as in this case, 
the Local Government has taken the mi- 
uhUiil course, in my exjxiriencc the un- 
f>recedented course, of appearing to justify 
u hat is primd, facie riotous behaviour, it is 
conceded that we have ample jurisdiction 
to interfere and remedy the wrong, if wrong 
ha.H been done. It has indeed been faintly 
.suggested on behalf of the accused that by 
))r(>e(’‘c(ling under sec. 494 of the Code, the 
Local Government may nullify any order 
this Court may make. But this sugges¬ 
tion has not come from learned Counsel 
ai)pearing on behalf of the Ijocal Govern¬ 
ment. It is not to be anticipated that the 
Local Govornment will take this course, 
and we need not therefore at the present 
s(ag(‘ consider whether the Judge’s order 
of consent predicated by sec. 494 is not 
again an order subject to the revisional 
jurisdiction of this Court. 

’J’he question thus becomes one not of 
jurisdiction but of discretion and as to the 
manner in which discretion should be 
exerci.sed a large number of decided cases 
of which the cases of Heerabai v. Framji 
(•2), Thandamn v. Perianna (1), Queen- 
Empress V. Ala Baksh (3) and Municipal 
Committee of Dacca v. Hingoo Ray (7) 
are examples have been cited before us. 
But with all deference to the learned an.d 

I 

(1) I U R. li Mad. S68 (l890t. 

(?) I. L R. 16 Bom. 9t9 11800), 

(S) I. L. R. 6 All. 484 (1884). 

(7) r. L. a 8 Cal 898 (1882*. 
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experienced Judges, who decided those 
cases, I am not pressed by their decisions, 
nor do I consider it necessary to determine 
whether the present case does or does not 
fall within one or other of the rules or 
general principles therein enunciated. 
The enactment has set up no bars or limits 
to our discretion. That being so, this dis¬ 
cretion cannot be fettered by judicial deci¬ 
sion, and in this connection it is sufficient 
to cite the observations of His Lordship 
the Chief Justice to be found in the case of 
In re an Attorney (12). “The section is 
expressed in the widest terms and vests in 
the Court an absolute and unqualified dis¬ 
cretion. Not one jot or tittle can be taken 
away from or added to the plain and ex¬ 
press provisions of the Legislature by any 
decision of the Court; nor can the discre¬ 
tion vested by the section in the Court be 
crystallised or restricted by any series 
of cases; it remains free and untrammell¬ 
ed to bo fairly exercised according to the 
exigencies of each case.’’ With these ob¬ 
servations I am in entire agreement and, 
in ray opinion, they are equally apposite 
to the section now under consideration, as 
to the section then in question. 

In the interests of public justic.^ it may, 
in certain cases, in my opinion, be as im¬ 
portant to redress injustice done to Com¬ 
plainants as in other cases to remedy the 
wrongs of persons unjustly condemned. Tn 
the view I have taken of this case and for 
the reasons I have given, justice in my opi¬ 
nion demands that there should be a re¬ 
trial. I should therefore as I have already 
stated set aside the order of acquittal and 
direct that the accused be re-tried by 
another Magistrate in accordance with law. 

The Judgment op the Court was as 
follows;— 

Fletcher, J.—This case has been laid 

(13) I. L. R. 41' »1. 446 ( 918>, 


before me under the provisions of sec. 429 
read with sec. 439 of the Code of Criminal 
Procedure, owing to there being a differ¬ 
ence of opinion between the learned Chief 
Justice and Teunon, J., before whom the 
case came. Twenty-three persons were 
charged with having committed an offence 
punishable under sec, 148 of the Indian 
Penal Code. 

After a trial which lasted about three 
months the Magistrate acquitted all 
the accused. An application was then 
made to this Court to set aside the 
acquittal and to direct a re-trial. That 
application came on before Sharfuddin 
and Teunon, JJ., who issued a rule 
on the opposite party to show cause 
why the order of acquittal should not be 
set aside and a re-trial ordered. The rule 
subsequently came on for hearing before 
the learned Chief Justice and Teunon, J., 
who differed in opinion—the Chief Justice 
being of opinion that the rule ought <o 
be discharged, whilst Teunon, J., was of 
opinion that the rule should he made 
absolute 

The ajiplication to w’t aside the order of 
acquittal is ojiixised both by the accused 
and by the Local Government, 

The present application raises a iioint 
of considerable public imjxirtance, namely 
—ought the Court ordinarily to exercise the 
powers which it undoubtedly has under 
sec. 439 of the Code of Criminal Procedure 
to set aside an order of acquittal at the in¬ 
stance of a private prosecutor? All the 
High Courts in India have for many years 
past consistently held that they ought not 
so to do. It will be sufficient if I give the 
references to the reported cases in support 
of this projxisition. They are Queen- 
Empress v. Shaikh Budruddin (13), Heera- 


(18) 1. L. H. 6 Eon. 197 (1888). 
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bdi V. Fram}i (J), Thandavan v. Perianna 
(1), (dui'cih-impress v. /IL Baksh (3), 
Qurcii-Fmprcss v. Prat/ Dai (14), In re 
AmDiuiUhn (U. Qai/ijum Mi v. Faiipiz (0), 
Municipal Commit tec of Dacca v. Hingoo 
Rag (7) and Deputg Lc<f<il Remembrancer 
V. Kanina Raifitobi (S). The learned Chief 
.histiee was of opinion that the settled 
praetiee of the Courts founded on sound 
judicial opinion and public grounds should 
})(' adhered to. 

Teunon, d., on tlie other hand was of 
o})inion that as see. 139 of ihe Code of 
Criminal Pnxedurf' is drawn in the widest 
terms, no prc\ious decisions could in any 
manner fetter the way in which the Coiut 
should exercise the discretion \ested in it 
undt'r the sectuju, Tn sup|H)t t of this view , 
Teunon, -I., referred to certain reniiirks of 
the Chief Justice in the case In re an 
AtturiKg (|'2). But with all due rosjiect 
to the learned Judgt' those remarks of the 
learned Chief Justice' do not affect the }X)int 
under consideration. 'J'hc I)e[)uty Legal 
Kemembrancer informed me that some four 
or live rules have ol recent times been 
granted by this Court on applications by 
■private prosecutors to set aside orders of 
acquittal. Jfe however also informed me 
that all these iiiles excepting one were 
granted by the liench which granted the 
rule in thi' ])re>t'nt ease. That cannot, 
in my opinion, be taken as casting doubt on 
the well established rule adhered to botti 
m this Court and in the' other High Courts 
in India over a long scries of \cars. That 
rule is founded on grounds of public inter- 

(ll r I. K. U Mtd. .S6.3 (1S90). 

(‘.i) r. h K. 15 Horn. 349 (1890). 

- (3) I. li. R. 9 AH, 481 (l8^4^. 

(4) 1. L. R 24 All. 846 (1902;. 

(6) 1. L. R 27 All. 3.59 1004). 

" J. L. R. 8 Cal. 896 (1882 . 

.8) I. L. R. 22 Cal. 161 (1894). 

(12) I. L. R. 41 Cal. i4tf 1913f. 

(14) I. L. R. 20 All. 469 (1898). 


est and convenience and ought, I think, to 
be adhered to. 

Jn addition to the difference of opinion 
ol (he learned Judges in the present case 
as to (here being a settled practice that 
tin* Court will not ordinarily interfere in 
j( vision at the instance of a private pro¬ 
secutor willi an order of acquittal, the 
l(,triu'd .Judges also differed as to whether 
the circumstances in this case were such 
as would induce the Court in any event to 
m((Tf('re. 

The learned Chief Justice' was of opinion 
that there was no reason to think that the 
Magistrate whose judgment re.sts on an 
.ippieciatioii of tlu' evidenct' that had been 
given before him canu' to a wrong conclu- 
sidii 'reiinon. ,J., on the other hand 
thought that (lu're were stiong ground.s for 
thinking that (he pidgment of the Magis- 
li.ile amounted to a nii.scarriag(‘ of justice. 
J see no leason to a.sscnt to the view of 
Teunon, J. 

No one can doubt that (he Complainant 
in (his case is merely the creature of Kam 
Klu la wan Tevvari and that this })rosecution 
fonns OIK' of a series of cases in which Ram 
Khelawap Tevvari has tried to enforce his 
light to the land in question. 

J, (hen'Core, agree with the view set out 
by the learned Chief Justice in bis judg¬ 
ment. The rule must therefore be dis¬ 
charged. 


Rule discharged. 
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Arti ICB - Abnl Foznl rhnwdburi and 

A Clih|;ter In Pad Entf* iri. Btnoal Ttnancy Act, 

llah and American Ji. 90, 9!l (bi-AnAaneemriK 

Judicial Illatury »xv —Prtittmpiion .. si 

Rerlaion l>y Hixli Conit 

of Order 0! Acqnltt 1 xxiti Rajn Jydl Pn aad Sinba 
ItxTiBva ..ixxvtii Duo 0 OuuC'lianl Patiilih 

NOrKS OF CASKS and ora. Sa'i, mat/itmn- 

Calcutta High Court. aMUii o/~LinnlaHon-Uent 

(Civil Appkllat(.) lltcottrf Aci,i.‘i1 .. si 

Raaul Mahmud Repaii a. 

KEPORYS (>M Index). 

Sir Satyendra Prasanna Sinha. 

The knighthood conferrod on Mr. S. P. Sinha 
lb a somewhat tardy recognition of his services 
lo Government, in his oapueity, first, as Ad- 
\ocate-(ifiiera! of Bengal, and, later on, as Legal 
Member of the Vuvroy’s Council. But apait 
fiom these services. Government might well have 
marked its sense of the jire-emincnt ]wsition ho 
holds in the profession and in the public life of 
I lie Province by conferring this honour on him. 
The Indian community will greatly appreciate 
the honour bestowed by Goveinment on one of 
its leading members. 

American Judges* Association. 

The United States of America claim to have 
led the way in many matters, often no doubt 
nithout sufficient justification, but a permanent 
iirsociation of .Tudges is an entirely American 
creation, and whilst this association has already 
'•’corded the proceedings of its second annual 
meeting, the idea of forming such a nation- 
•'ide association of Judges or that it can serve 
>ny useful purjiGse does not appear to have 
icciirred to any one outside the States. The first 
■onferenoe of the Judges met in 1913 at Moi\treal 
n connection with the mi'efing of the American 
lar Association which was made memorable 
hv the part taken in it by the present Lord 
-hancollor of England. The second meeting 
I'as held in October last at Washington and was 
esidc'd over by Justice Orrin N. Carter of the * 
jpreme Court of Illinois whose speech deli- 
appears in a recent issue 
the Chicago Legal News. 


An outsider may well enquire why this asso¬ 
ciation was formed at all. It cannot certainly 
be for pleasure or profit. A J udge’s ‘ ‘ Defence '* 
association is conceivable, but is not likely, and* 
would, if Judges did assoi'iate for such a pur- 
fio.se, be a menace to pulilic liberty. But the 
jiurpose, for which the Judges in America have 
met in conferences, is so nobh* and modest, that 
sc far from there bemg anything to fear from 
them, they are likely to be of incalculable 
benefit to the public. The association, in the 
words nf its by-law. is “ estab'ished for confer¬ 
ence, discusaion and interchange of ideas as to 
the duties and resjionsibililips of the judiciary.’ 
The conferences arc not c'osed-dour conclavp. 
They are open discussions, and the spirit which 
animates tliem will best be gathered from the 
oiiening lines of Justice ('arter’s speech : 

"The chief duty of the judiciary is tq'ad- 
minisfer justice, the Courts were established 
for that puriKise. In view of the di6CUssion.s 
that we have hoard on this question in recent 
years, it is evident that many believe that the 
Courts have failed in this regard. Is there any 
substantial basis o' this growing volume of 
criticism? If there be, the Judges should be 
the first to try lo bring about such necessary 
changes as will remove all just causes for com- 
])Iaiiit.” ‘‘ During the last decade or two ”, he 
adds, ‘‘the Courts have doubtless been more 
severely criticised and their actions more fre¬ 
quently condemned than at any time since we 
w’ere a nation.” 

Justice Carter and his colleagues do not resent 
siieh criticism. On the other hand, he finds 
reasons for congratulating the Judges of 
America on the fact that charges of judicial 
corruption have never been levelled against them 
since Amerioa became an independent people. 

In England loo judicial corruption has been a 
thing of the past for nearly two centuries. But 
it was not always so, and it reflects the gi'eatest 
credit upon the political evolution of England 
that it should, within this brief period, have 
made it possible fcjr its judiciary to reverse its 
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jrast repute so completely that the integrity of 
.liidges has now come to be one of the axiomatic 
facts of English politicKil life. Incidentally Jhs- 
tice Carter draws a picture of English Judges 
as they were, or believed to be, in the past 
which makes interesting though not altogether 
savoury . reading, rejiroduce it else¬ 

where as a legal curiosity and also to .show 
by ooulrasl what marvellous im-provenu'nts 
have been brought about iiy changing 
the system under wdiieh Judges hold llieir 
ollicp. Providt'd men of the highest legal at 
taimnents and of proved integrity are appoint¬ 
ed, it seems tt* make little difference wlietber 
the Judges are tippointed as in England by tlv 
TiOrd Chancellor or elected as in America. The 
imjKirtant thing is to .scdecl the best and to mak(‘ 
tlie.n free from extenial control and influonce. 

But even Judges who have placed the’mst'lves 
abov'e corruption may be, and often are, indi¬ 
vidually and as a body, open to criticism m 
Ollier resiiects. Justice Carter is frank enough 
to admit that the dissatisfaction with tho Courts 
in recent years has been resjionsible in pait fni' 
placing many of the powers of (lovernment, 
formerly in the Judicial Department, in tin* 
hands of commissions or similar organi.salioiis 
lieretofoie considered a part of th ■ Legislative 
or Executive Department of (loverniiumi 
The remedy, liow’evor, i.s evt'rywhcre proving 
worse than the disease. Justice Carter foresees 
that the matters now administered by dejiart- 
menl-al bodies must revert to the Courts, and 
with the increasing complexity of modern in¬ 
stitutions the Courts will be charged with 
many more administrative dutie.s than former¬ 
ly. And there e.in b<“ no question that the in¬ 
ductive method which Plnglish and American 
Judges traditionally follow is surely the l)e4 
suited to grapple wdtb the growing problems nl 
social life. It combines, in the \vord.s of Iho- 
fessor Roscoe t'omid, one of the severest critics 
of t'ourls and judicial imdliods. the |xis^il)iht\ 
of cerlninfy and flexibility lietter than any ollu r 
form of aiiniiiiisiering justice. It wotdd tbu, 
apjxiar that improvements in judicial adminis¬ 
tration under modc'rn eond'tions imist de]ieiid 
ultimately on tho personal factor. Judges must 
individually and as a body ri.se eipial to the de- 
niand^mj^e ui’on them. .Vot onlv must appoini- 
irients rojudieial offices be made with sent pul 
oue regard for public interest.^, but each in-* 
dividual Judge in his place must be unceasing 
in his endeavour to fit himself better and better 
for the discharge of his duties—the most res- 


jKmsible that have to be performed by any body 
of public officials. 

The judiciary in America—all honour to them 
- -is not content with resting on the reputation 
e.iined by their [irodecessors. Shaw, Marshall, 
Kent, and Cooley, to mention only a few, are 
great mimes, and, their successors may well feel 
I( gitimak' jiride that tlii'ir inheritance has fallen 
(III them. But like prudent heirs they are 
aiixious not only not to see that noble inheri¬ 
tance dis.sipated but even to imiirove it. Can 
a nobler purpose animate conscious human j 
( ndcavour than that of the Judge who seeks to 
fiiltil in spirit and in letter tho command 
Ilf the ancient law-giver: ‘‘Hear the causes 
lietween umr brethren, and judge righteously 
lietwc'i'u every man and his hroth('r and tho 
''Iruugc'r that is with him; ye shall not respect 
persons m judgment, but ye .shall judge small 
ri-, well as the great ; ye shall not be afraid of 
tlie lace of man. . . Ye shall justify the 

ti;;liteous and condemn the wicked ”? 

Consent if e.\cuses civil liability when actl 
made criminal by statute irrespective oil 
consent—Statutory rape. 

In two recent Amt'ricaii ca-ics, the Rlaintiff, 
a feimile less tlian 10 years of age, and not the 
wife (if the Defendant, sued the latter for 
(lamag('s for assault and battery, the Defendant 
liaving had carnal knowledge of the Plaintiff 
w ith the latter’s consent. Huch an act is rape 
li> local statute, and the consent could not lie 
|iiead(i(l in defence of a criminal charge for 
lajie. The question was whether consent in 
fact ahsoKed the Defendant from civil liability. 
Tlu' Courts in both cases held that the De¬ 
ll n(lant.s were liable, coasent having in their 
view been made legally impossible % statute 
Snell a view' undouhteilly leads to the anomah 
(J holding that consent which in fact was given 
nevmtheh'ss did not exist. A writer in th(l 
Harvard Law Review for November last iif 
(■(immetiting on Ihe-te (h'ci.sions observes :— 

It is loss fictitious and equally in harmony witl 
the (Wording of the statutes cited to say that con 
S( nt is made immaterial to criminal liability. Th( 
more 8atisfacto>-y basis for the result is the reason 
ing* underlying the well-established doctrine tha' 
the consent of cither participant in an illegal; 
mutual combat is no defence to an action by thj' 
other; lill v. ffoiude;/, 3 Jones (N. 0.) 131. Thij 
rule appears to rest upon consideration of poli 
which render it supposedly inadvisable th 
ci^nsent to such a breach of the peace shov 
remove all civil liability, Such a conception 
ftpoipslous in civil law where consent is normal 
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a complete defence. But the Courts have prob- 
abljy been influenced by the criminal law prin¬ 
ciple that consent does not excuse an act which 
leads to a breach of the peace or serve bodily 
harm unless it negatives an essential element of 
(he crime. If the doctrine of these mutual com¬ 
oat cases be accepted, as it must on authority, it 
* seems d fortiori sound to allow an action to the 
immature victim of such a crime as that in the 

f )rincipal cases where there has been an express 
egislative declaration of policy. 

A CHAl^’ER IN PAST ENGLISH AND 
AMERICAN JUniCIAli HISTORY. 
[From an address delivered by Justice Orrin 
A. Carter before the Judicial Section of the 
American Bar Association on October 20,1914.] 
We find recorded in that ancient treatise, the 
Mirror of Justices, that King Alfred hanged forty- 
four judges because of their false judgments. (7 
Mirror of Justices, Selden Society, p. 166.) The 
names of the Judges and their victims as well as 
the character of their offences are specifically set 
(<ut. In a book published in 1641 entitled “A 
Speech against the Judges for their Ignorance ” 
a member of the British Parliament censured most 
fiercely the judiciary of his time. In 1650 in 
another quaint old book entitled “ The Judges 
Judged,” the title-page asks the question, ‘‘ Who 
have been England’s Enemies and the People’s 
Destroyers ?” and the author attempts to show 
that the Judges of England occupied that un¬ 
enviable position. A few years later, in 1680, an- 
(ther curious book was published, entitled ” The 
’I’riumph of Justice over Unjust Judges ” (Inde¬ 
pendence of the Judiciary, 26 Green Bag, p. 345.) 
One of the early English writers, in speaking of the 
Judges at the close of the thirteenth century, states 
that the “ Justiciars had ruined the people with 
delay in their suits and enriched themselves with 
wicked convictions.” (Jeafferson, A Book about 
l/awyers, p. 123.) 

Corruption seems to have been rampant during 
tile Middle Ages. The Judges received small 
sf.laries, being paid by fees and by gifts that were 
presented to them by their admirers or by litigants, 
ofk*n for the purpose, of influencing decisions. 
Historical writers do not question the fact that, 
during a part of this period at least, judicial offices 
were sold. As late as the eighteenth ceiitury, in 
the trial of one of England’s Lord Chancellors it 
was proven that he had sold masterships. (5 
C.-impbell's Lord Chancellors, p. .390.) This trial 
grew out of the scandals associated with some of 
the judiciary who were instrumental in causing 
many persons to invest large sums in what is 
usually called the “ South Sea Bubble.” (Jpaffe*"- 
?onj A Book about Lawyers, p. 141.) The sale of 
judicial offices was naturally follpwed by charges 
of the sale of judicial decisions. Rich and. poor 
filike believed that such decisions were bought and 
^nd. A political ballaxi written about the time of 
Edward I gives a picture of this corruption, two 
jnes of which read: • 

‘ Judges there are whom gifts and favorites 
control, 


Content to serve the devil alone, and tdlce from 
him a toll.” 

(Jeafferson, A Book about Lawyers, p. 123.) 

It was a common thing for Judges when travelling 
th« circuit at the opening of the Court to be given 
public feasts by some of the litigants. Bacdn was 
not more guilty on the question of accepting pre¬ 
sents than most of his contemporaries. Lord Chief 
Justice Hale seems to have bee" a marked ex¬ 
ception. He refused publicly gifts that were sent 
to him, quoting at one time the scriptural text, 

‘‘ A gift blinds the wise and perverts the ways of 
judgment.” One cause for all of this corruption 
was the method of appointment and payment of 
Judges. They were dependent upon the King's 
favour for both. It was not until the reign of 
George IV that Judges were placed upon salariea 
and only a comparatively short time theretofore 
that their positions were not entirely dependent * 
upon royal power. (Jeafferson, A Book about 
Lawyers, pp. 147,160.) At present, in Great Britain, 
judicial appointments are still subject to favor, and 
while Judges cannot be removed during good be¬ 
havior, their promotion still rests with the sover¬ 
eign. (Dicey’s Law and Opinion in England, p. 
362.) During the Colonial history of this country 
Judges were not free from short-comings and diffi¬ 
culties of this kind. It seems that in the New 
England colonics, presents were given by litigants 
and received by the judiciary. (1 Warren, History 
01 Harvard Law School and Early Legal Condi¬ 
tions in America, p. 61.) Two of tho long series 
of charges made in the Declaration of Indepen¬ 
dence against George III, concerning his method 
of governing the colonies were, “ He has obstruct¬ 
ed the administration of justice by refusing to as¬ 
sent to laws establishing judiciarj’ powers. He 
has made Judges dependent on his will alone fo.‘ 
tho continuance of their office and the amount and 
p.ayment of their salaries.’’ 

|Norh. —In the concluding portion of the extract, 
Justice Carter appears to indicate a not un¬ 
natural bias in an American Judge in favour of 
the elective method of appointing Judges. In the 
abstract, however, this mode is more open to criti¬ 
cism than that now prevalent in England, viz., ap- 

E ointment at the discretion of the holder of the 
ighest judicial office. We aio not aware also 
that George III ever interfered with the Colonial 
Judges after the manner of James I, though they 
nc doubt held office at the King’s pleasure in the 
same w.iy as the Judges of the nigh Courts in 
India, in theory, do to the present day. But in 
practice the tenure of office of High Court Judges 
111 India hardly differs from that of Judges in 
England, and we dare say, this was also the case 
with the Colonial Judges in George Ill's time. 
The passage in the Declaration of Independence 
cited, written us it must have been in times of 
intense political passion, has to be taken, there¬ 
fore, with reservations. So far as our own know¬ 
ledge of history goe®, it seenas to us to be beyond 
question that long after judicial purity had become 
an established fact in England, corruption in other 
departments of public life continued rife. It ’S 
highly significant that soon after England awoke 
to tho necessity of securing purity in Parliamenta^ 
elections, the Parliament mada Over its jealousy 
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guarded' privilege of exclusively determining elec¬ 
tion complaints to the judiciary.] 

IlEVISION BY HIGH COURT OF ORDER 
OF ACQUITTAL. 

In the Code of 1872 the law relating to re¬ 
vision by the High Court stood ao follows 
See. 294 provided—“The High Court may 
call for and examine the record of any case 
tried by any subordinate Court for the purpose 
of satisfying itself as to the legality or propriety 
of any sentence or order passed and as to the 
reguIarUy of the proceedings of such Court.” 

. Sec. 297 provided—“If . . it appears lo 

the High Court that there has been a material 
error in any judicial proceeding of any Court 
subordinate to it, it shall nas-s such judgment, 
sentence or order thereon as it thinks fit.” 

As ri garcls appeal against an order of acquittal, 
provision was for the first time made in the 
Code of 1872 in .sec. 272 which laid down—“The 
Local Government may direct an appeal by the 
Public Proiecutor or other ofiiccr specially or 
g( nerally appointed in this behalf from an ori¬ 
ginal or apiie'late judgment of acquittal, but in 
no other case shall there be an appeal from a 
judgment of acquittal passed in any Criminal 
Court.” Some very niati'rial changes were made 
in th' Code of 1882. The revisional power of 
the High Court was much enlarged in the 
mann.^r following: Sec. 43.5 authorised the 
High Court to call for and examine the record 
of any proceeding before any inferior Criminal 
Court . . for the jiurjiose of satisfying it¬ 

self as to the eorrretness, legality or pro¬ 
priety of any finding, sentence or order re¬ 
corded or passed and as to the regularity of any 
proceedings of such inferior Court. 

Sec. 439 authorised the High Court to exer 
cisc all the powers of an A ppellate Court. 

So for the first time in the Code of 3882 the 
High Court was authorised to revise the pro¬ 
ceedings of the lowe r (’ourts on facts. 

As r.'gards apj^eal against acqirttal, the words 
“ in no other case shall there be an appeal from 
a judgmi nt of acquittal passed m any Criminal 
Court” which were in sec. 272 of the Code of 
1872 were omitted in the corre.sponding section 
of the code of 1882 (sec. 417). Perhaps the.se 
words were considered snjx'rfluoua in the face 
-■f .sec.404 (in the Code of 1882; sec. 286 in the 
of lj|72) which says that no appeal shall 
T”en?!»nPany judgment or order of a Criminal 
^ ous reg<cept as provided for by this Code or by 
dividual Jtnw for the time being in force. 

)Ti his erdea 
for the disc' 


These secs.. (435, 439, 417 , 404) remain uft- 
allcred in the Code of 1898. 

As far back as 1876, when the Code of 1872 
was in force, a Full Bench of the Allahabad 
High Court held that the High Court is not 
jirccluded by a judgment of acquittal from exer¬ 
cising its powers of revision under sec. 297 
of Act X of 1872, but such powers could only 
be exercised when the judgment of acquittal 
jirocecdcd on an error of law, and not where it 
proce-'ded on an error of fact, tin the matter 
of Hardco, 1. L. R. 1 All. 139.) 

In Hukho v. Durga Prosad, I. L. R. 2 All. 

118 (also decided under the Code of 1872), 
Straight, J., held that a private prosecutor 
eoiild move the High Court in the case of an 
ac(]iiilt:il to exerci.se its powers of revision under 
see. 297 of Act X of 1872. 

Ill Queen-Empress v. Ala Buksh, I. L. R. 6 
All. 184, it was held (under the Code of 1882) 
that in cases of acquittal the revisional powers 
should he sparingly ns.-d and save in very ex- 
c ‘plional cases, not at all in reference to ques¬ 
tions of fact, hut the Judges observed that 
“it IS not an inflexible ru'o that when either 
(lovermiient on the one side or an accused on 
tli(' other has a right of appeal and does not 
exercise it, the {wwers of the High Court under 
sec. 4.39 cannot be exercised. 

In In the matter of Sheikh Aminuddin, I. L. 
R. 24 All. 346 (decided under the Code of 
1882). it was held that in the case of an acquitti.1 
l),v a Subordinate Magistrate, where the Local 
(iovernment does not apixjal, the High Court 
will not as a general rule entertain a reference 
diiect from the District Magistrate under sec. 
438, Cr. (1. The same view was also taken 
111 Kmpet\)r v. Madar Haksh, I. L, R. 25 All. 
128. 

In Bomliay, it has been held in Harabai v. 
hramp (I. L. R. 35 Bom. 349, decided undei 
I he Code of 1882), that though the High Court 
has the ix)wer under sec. 439 to revise an ordei 
oF acquittal, yet ordinarily it does not interfere 
with such an order in the exercise of its revi- 
.sional jurisdiction because an appeal can 
ahvays be made by the Local Government 
under sec. 417. 

ImMadras Sir Arthur Collins, C. J., and Weir, 
•1.. ('xprc3.scd themselves very strongly in 
Thnndatnn v. 'Periana, I. L. R. 14 Mad. 363 
tdecided under the Code of 1882), against inter¬ 
fering in revision with an order of acquittal. In 
this case, the complainant filed an application in 
the High Court for the revision of an orde 
of acquittal made by the Sessions iludge' 
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Fbeir Lordships declined to hear connoel who 
appeared to support the petition and dismissed 
!t with the following remarks in the judgment 
—" An appeal against acquittal by way of 
revision is not contemplated by the Code, and 
should on public grounds be discouraged. 
i\cting therefore under the discretionary power 
jiven in sec. 440, Cr. P. C., we decline to hear 
;he learned counsel who appears to support the 
petition and wo dismiss the application.” 

In Calcutta it was the rule with the High 
i^ourt not to interfere in revision with an order 
)f acquittal. See In re the Municipal Com- 
nittce of Dacca v. Hingoo Raj, I. L. E. 8 Cal. 
195. In this case the District Magistrate 
nade a reference to the High Court under sec. 
196 of the Code of 1872 (corresponding to 
he present sec. 438) recommending the 
;etting aside of an order of acquittal by a 
Bench of Honorary Magistrates. Prinsep and 
I’Kinealy, JJ., held—‘‘It is a rule of this Court 
hat as a Court of Eevision it cannot interfere 
vith an order of acquittal.” 

In 19 W. R. Cr. 52, it was held that the Court 
las no jurisdiction to entertain any application 
0 interfere with the acquittal of an accused 
>-'rson unless the application bo made either 
)}' (iovernment or under the sanction of Gov- 
'rnment. In 21 W. R. Cr. 21, it w’as held that 
/he High Court has no jxiwer to set aside an 
irder of acquittal even where a Deputy Magis- 
rate acts illegally and acquits the prisoner 
tnproperly. In 7 C. L. R. 142, it was held 
hat it is not the practice of the High Court to 
nterfere by way of revision with an acquittal 
igainst which the Government may appeal. 
But it must be remembered that all these cases 
vere decided under the Code of 1872, that is, 
)eforc tlie High Court was invested with its 
iresent enlarged power of revision. C/oming to 
he recent cases, we find the following instances 
n which an order of acquittal has been set 
iside by the High Court in revision on the ap- 
)lication of the complainant: 

Rupa Mandal v. Keshab Mandal, 5 C. L. 

. 452 (Rampini, Gupta, JJ.). 

Their Lordships observed that the High 
lourt should not interfere in a case of acquittal 
mless there has been a miscarriage of jufftice, 
>ut in this case they interfered,on the ground 
hat the judgment of the lower Appellate 
>urt was such that it was impossible to form 
opinion as to the merits of the case from 

i at judgment. 

P. D. Bellow V. Mrs. Parker, 7 C. W. N. 
1 (Hariagton, Brett, JJ.). 


In this case the Magistrate- having heard the 
complainant framed a charge against the accus¬ 
ed, but subsequently without hearing any 
further evidence for or against either party 
dismis-sed the case and acquitted the accused. 
This was held to be illegal and the order of 
acquittal was set a,side. 

Rakhal Das Roy v. Kailash Banu, 11 C. L. 
J. 113 (Jenkins, C. J., D. Chatterjee, J.). 

The accused was charged under sec. 604, 
I. P. C. The trying Magistrate held—” The 
accused was justified under sec. 104, I. P. C., 
in voluntarily causing the harm, i.e., using 
abusive language to the complainant.” Taking 
this view the Magistrate acquitted the accused. * 

Jenkins, C. J., held—“It is manifest that 
sec. 104 can have no application by way of 
defence to the charge brought against the ac¬ 
cused in this case, and as it is only on the 
strength pf sec. 104, that the accused has been 
acquitted, we must set aside the acquittal and 
direct a re-trial.” 

Kangali Sardar y.Ramicharan Bhattacharjee, 
38 ('al. 786 (Ca-spersz, Sharfuddin, JJ.). 

In this case the lower Appellate Court set 
aside the conviction and sentence on the ground 
that the place of occurrence was outside the 
local limits of the trying Afagistrate’s jurisdic¬ 
tion overlooking the provisions of sec. 531, 
Cr. P. C. The High Court set aside the order 
of acquittal, and directed a re-hearing of the 
appeal. 

N.B. —In this ca.s\ objection was taken on 
behalf of the accused m showing cause against 
the rule (hat the High Court ought not to inter¬ 
fere in revision with an order of acquittal, and 
reliance was placed on sub-sec. (5) of sec. 439. 
The Judges overruled the objection and held 
—“ The Petitioner is the complainant and we 
entertain no doubt that w'c can deal with an 
order of this kind in accordance with the 
practice of (his Court in a series of cases.” 

Ramjiwan Rai v. .Abilakh Barai, 18C. W. N. 
584 (Imam, Chapman, JJ.). 

This was a case under sec. 352,1. P. C. (sum¬ 
mons case) and the Magistrate after examining 
the witnesses for the prosecution and defence 
and holding a local enquiry fixed a date for argu¬ 
ment and judgment, but the complainant failed 
to appear on that date, and the Magistrate ac¬ 
quitted the accused under sec. 247, Cr. P. C. 
The complainant moved the Sessions Judge 
who made a reference to the High Court. The 
High Court on that reference set aside the* 
or^r of acquittal. 
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Sheikh Bagu v. Raika Sing, 18 C. W. N. 
]’244 (Sliarfuddin, Teunon, JJ.). 

In this case, the accused was acquitted under 
see. 258, Cr. F. C. The trying Magistrate'in 
his judgment laid great stress on all considera¬ 
tions tiiat might affect the credibility of the 
v\ itiiesses for the prosecution but omitted to con¬ 
sider what might be considered in their favour 
and also failed to appreciate the corroborative 
value of an important witness for the prosecu¬ 
tion. On the application of the complainant 
the High Court s('t aside the order of acquittal 
on the merits. 

The question whether the High Court should 
interfere with an order of acquittal on the ap¬ 
plication of a private [irosecutor may however 
be said to have been settled, so far as the Cal¬ 
cutta High Court is concerned, by a recent 
decision : Faujdar Thakur v. Kasi Choudhun, 
19 C. W. N. 184. 

In this case, the accused who were charged 
with rioting were acquitted by a Deputy 
Magistrate, and on an application being made to 
the High Court by the complainant a Itule was 
issued on the accused to show cause why the 
order of acquittal should not be set aside. Tlu' 
Hub came on for hearing before the Chief 
Justice and Teunon, J., who differed in opinion. 

The case was then referred to Fletcher, 1 

It was held by Jenkins, C. J., and Fletcher, 
J., that the High Court has jurisdiction under 
sfc. 439, Or. P. ('., to interfere in revision with 
an acquittal, but it .should ordinarily exercise 
this jurisdiction sparingly and only when it is 
urgently dimiandi'd in the interests of public 
justke, and applications for such purpose file 1 
at tlr- instance of private fiersons should be 
discouraged on public grounds. 

UebietDs 

The Doctri.ve of Coxsideration, treat'd 
historically and comparatively. By Pherozc- 
^'tboh N. Darurala LL.D. (London), B.A., 
LIj.B. (Bombay). Butleneorth dt Co., Cal- 
eiitta, Sydney, Winnipeg and London. 1914. 

Th-* author of this treatise in as advocate of 
the Itonibay High Court and the book which 
i.-. the rao.st. exhaustive and erudite treatmimt 
of the subject in English language is dedicated 
to Sir P>asil Scott, ( hief Justice of Bombay, 
and is ushered in by a " P’oreword ” from 
■anotheillfhmed Judge of the same Court, Mr 
Jiistioe Beaman. There is hafdly anything s. 

may say on the merits of the work 
whiA can com© up to the deservingly high en¬ 


tVotrxtx: 

comiums pronounced on it by Mr. Justice 
Beaman. Undoubtedly “the jurist, the 
student of comparative law, th’e philosophical 
analyst of h'gal notions will accord it a warm 
welcome, and find in its crowded pages remark¬ 
able treasures of out-of-the-w^ay knowledge, a 
very fasicinating and complete exposition of the 
origin and growth of our present doctrine of 
considi'ration, conscientiously worked out in the 
light of history and comparative jurisprudence.’’ 
But the learned Judge’s apprehensions, that 
‘■|h(> professional advocate may lay aside Dr. 
Danna'a’s book with a sigh and a sneer declar¬ 
ing it to he altogether unpractical and of no use 
lor the immediate purposes of forensic argu¬ 
ments ’’ will. We venture to hope, prove ground¬ 
less, and we are confident that the book, which 
h} no means overlooks the practical require¬ 
ments of the professional lawyer, will secure 
a linn footing in his bookshelf, even when, as 
lie very seldom can afford to be, he is not a 
jurist, a student of comparative law or a philo- 
sopliical analyst of h'gal notions. We would 
not lie so rash as to foretell that the book will 
a 'liiuliy develop the proverbial dog’s ears which 
will tell all their own I'loquent tale—the very 
strong and heavy covers with which it is endowed 
mtrodiK'e a disturbing factor in our calculations.. 
But approaching the matter from the stand- 
(loint of the practical lawyer, we cannot over-| 
look the fact that the English law of considera-' 
tion lias not been adopted in its integrity in 
the Indian system—the Indian Contract Ac! 
has in fact engrafted such n'volntionary hcresh's 
upon the purely English notion of consideration, 
that no Indian lawyer can adequately under¬ 
stand and apply the rules laid down in the Indian 
statut.' if he were to approach it from the tradi¬ 
tional point of view of the English lawyer. 
And yet the fundamental ideas of the English 
doctrine run through the Indian law. Hence, 
the necessity in the case of Indian lawyers in 
(iividually for a critical examination of .th 
English doctrine with its ramifications. Th' 
Indian lawyer mon'over is not so W'odded t 
English traditions, that while appreciating it 
merits, ho cannot discern its defects. Eve 
in England, the doctrine of consideration showi 
signs not indeed of breaking up but of slo' 
lint far-reaching readjustments. Sir Willia 
Markhy's onslaughts on the English doctrin 
indeed found readier appreciation from th 
Indian readers of hi,s treatise on “ I’he El 
meiits of Law,’’ than they did from the leai 
ed amongst his own countrymen, and jn fi 
we are not surprised that- the most searchi: 
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exhaustive examination to which the 
doctrine has been yet subjected should come 
Ifrom an Indian. 

It is also not surprising that Mr. Danivala 
should not rest satisfied with a comparative 
study of the English and the Indian systems 
and the English and the Roman systems only. 
Given his scholarship, his love of research and 
keen analytical powers, an Indian could hard¬ 
ly stop short at a ixiint where most Englisii 
scholars would have cried enough. But we 
doubt whether any of his own countrymen 
besides himself would have the courage and the 
industry to push his comparative enquiry to the 
limits which Mr. Daruvala has reached, for 
they embrace Roman, Dutch, Erench, Belgian, 
I’ortuguese, Spanish, German, Austrian, Russi¬ 
an, Chinese, Japanese, Jewish, Ottoman and 
Babylonian systems. Even this list is not 
exhaustive, for we have not mentioned tlv 
R])ani.sh American Refuiblics and of several 
English Colonies and defieiidencios. The rules 
of Hindu and Mahomedan law, such as they 
were and are, too, have received their due share 
of attention. So far, therefore, from laying 
aside the book with a sigh and sneer, our out- 
s-tanding feeling, as wo do so, i.s oni' of wonder 
and admiration. We need only add that Dr. 
Daruvala’s treatment of the early legal history 
of the English doctrine is not only interesting, 
but should be invaluable to students of English 
legal history. 


Indian Cask FjAW on Ejectmknt, containing 
the laws and rulings relating to suits for re¬ 
covery of immoveable protierty. liij Lahnuhan 
Muhhopadhaya, B.L., Pleader, Judge's Court, 
Howrah. Second Edition. Vol. I. Publi¬ 
shers : The Weekly Nptes Office : R. Cambray 
<i Co. ;M. C. Sircar d Sons, Calcutta. Price 
Ks. 6. 

This work first appeared under its unpreten¬ 
tious title in 1909. Its scope was more or less 
confined to suits by landlords of agricultural 
holdings to eject their tenants or trespassers or 
other persons in possession of the holding with¬ 
out a legal title. The title “ Ejectment,”,how¬ 
ever, covers a far wider field, and, pi'rhaps realis¬ 
ing this, the author, instead of iiiuiting the title 
to suit the contents^ ,ha.s in the present 
edition sought to am^i/y and expand the 
ontents so that they may corresiwnd with 
fio title, and in accomplishing this task,* 
tie author has brought to ’ bear upon it 
iiite an astonishfhg amount of industry, 
ome idea of the extended field covered by the 


present edition may be formed when it isr t&- 
membered that whereas the first edition took 
u|i only about five hundred odd pages in alt, 
the first volume alone of the present edition 
(the Volume under notice) has spread beyond, a 
thousand and ninety. The matter dealt with 
in this volume is disposed of in four parts. The 
first deals with various questions of pleadings 
and procedure, including the question as to 
whether the Bjiccial rent-laws or the general 
provisions of the I’ransfer of Property Act 
should apply, the right to sue in ejectment, 
jurisdiction, court-foe, parlies, limitation,; ^C. 
-Vs adverse pos.session is frequently set up in * 
d('fenc(' in ejectment .suits, a chapter of nearly 
a hundred pages is devoted to this question, 
whilst over JO pages are gi.’cn to injunctions in 
ejectment suits. Part IT after dealing in two 
chapters with the general law bearing on tlie 
relationship of landlord and tenant (in the 
course of which incidentally the })osition of a, 
trespasjser is distinguished and defined) takes up 
th(' dill'en-nt kinds of tenants and tenants’ 
rights in Bengal, (’hota Nagpur, Madras, the 
1 nited Provinces, the Punjab, Oudh, Central 
Proiinees and Bombay. A chapter is given to 
a consideration of the various kinds of tenan¬ 
cies, from jK'rmanent timancies downward to 
teuaneies at will (joint tenancies and tenancies 
in common also come in here), and another to 
the subject of subdivision of holdings in Bengal 
and ('Iscwhere, and a third to the proof of the 
iiatiin' and character of tenancy. As transfers 
of non-transf('rable tenants’ rights generally 
give rise to an action in ejectment of the 
transferee by the landlord, this subject of trans¬ 
fer of tenant.s’ rights is exhaustively dealt with 
in 10 chapters covering about 150 pages pro¬ 
vince by province from Bengal to Bombay and 
the Punjab and Oudh to Madras. Part III is 
entirely devoted to a treatment of the various 
asiH’cts of th(' general law of landlords and 
tenants. It is in fact a book by itself of over 
•250 pages. Part IV deals with termination 
of the ri'lationship of landlord and tenant, and 
the law of merger. Although, as the title 
implies, the book professes to be a comuilation 
of ea.se law, every attempt has been mado to 
clas.sifv and ari-ange tlie materials into logically 
connected groups, and the marginal notes to 
the jiaragraphs add further faeilitie.s for 
reference. 

'I’h(' scoive of the work has been extended not 
only to cover all classes of suits in ejectment 
and all asjiects of this class of litigation, but 
also 'so as to embrace all the different systems 
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of special laws prevailing in different parts of 
India. Wo are sure that the conscientious 
labour which the author has expended in pre- 
j>arir)g the present edition will not go unappre¬ 
ciated. 

<|l0te0 of €o0t8. 

CALCUTTA HIGH COURT. 

RMMt «lMUloua not yat raportaa. 

(Tht imporUnt ck.n tu ba lullj r«iart«d hnaaftbr.i 

Civil Appellatk Jurisdiction. Before N. E. 
Chatterjk-a and Greaves, JJ. Appeal 
PROM Ai'I’Ellate Decree Ko. 157 of 1913. 
BASUL ^lAHMUl) BEPABI, Defen¬ 
dant, Appellant v. ABUL FAZAL CHOW- 
DliUBI and others, Plaintiffs, Kespon- 
dents. Heard, ‘25th November, 7th De¬ 
cember. Judgment, 8th December 1914. 

Bengjl Tenancy Act (VIII of 1885), secs. 20, 
20 (h) — Enluinccment — Presumption. * 

The api>eal arose out of a suit for rent. 
Plaintiff claimed rent at the rate of Bs. 44-14. 
The defence \\as that the rent payable was 
Its. 32-1. The rent was enhanced in 1892 
from Ks. 32-1 to Bs. 39-12 and subsequently 
to Bs. 41-11. The lower Appellate Court held 
that the I’laintiff could not recover rent at the 
rate of Hs. J1-I4, but decreed rent at the rate 
of Bs. 39-12. 

The jama of Bs. 32-4 consisted of several 
smaller jamas. One of them bore a rental of 
B.s. 17-8 and was htdd under a kabuliyal, 
dated Chait 1288. That jama together with 
four othrTs were consolidated into one ja7na of 
Bs. .32-4, and the rent was enhanced in 1299 
to B.s. 39-12. Tt was stated in the kabuliyat 
that the Defendant was in occupation of the 
holding bearing .a rental of Bs. 17-8 from before 
the date of tlu' kabuliyat. 

Held, that the (piestion to be decided was not 
whether the Defend.int wiis at the time of insti¬ 
tution of suit in i)<j.s.session of the land for 12 
years, but whether at the date of enhancement, 
namely in 1892, he was in posse,ssion for over 
12 vpurs.. 

Under sub-sec. (2) of sec. 20 of the Bengal 
Tenancy Act there was a presumption that the 
Defendfln| had held the land for 12 years. 

Badtm^ebendra Nath Bagchi for the Appel¬ 
lant, 

Bobu Bepin Behari Ghose (Sr.) for the 
Respondents. 

A T. M. Appeal allowed: case remanded. 


Civil Appellate Jurisdiction. Before Holm- 
WOOD and Caendupf, JJ. Appeals from 
Appellate Decrees Nos. 1224 and 1362 
TO 1355 OF 1911. RAJA JYOTI PROSAD 
SINHA DEO, Defendant, Appellant «. 
GORA CHAND PATAKH and others 
(Plaintiffs) and SRINATH MAJHI and 
OTHERS (Remaining Defendants), Respon- 
dents. 4th December 1914. 

Suit, maintainability of — Limitation—Rent 
Recovery Act (X of 1859), sec. 77. 

The Plaintiffs sued virtually for declaration 
of their title to Kheraji Brahmottar right with 
confirmation of possession. The defence was] 
I hat the suits were barred by limitation as they 
had not been brought within one year from the' 
date of the decision of the appeal in the rent 
(lints, as provided for in sec. 77 of the Rent Re¬ 
covery Act (X of 1859) and the Plaintiffs ha-1 
fio right to the rent payable by the tenant 
Defendants. 

The I’laintiffs j)rayed that their right to re¬ 
cover rent from the tenant Defendants might 
I)- declared after establishment of their title 
(o the lands held by tho.se tenants. The Plain¬ 
tiffs did not pray for setting aside the decree^ 
on the ground of fraud or for recovery of the rent 
du(‘ lo them during the years 1310 to 1312. 
'rhesc suits were brought under sec. 42 of the 
Specific Relief Act. Their cause of action arose 
fiom the date the rent-suits were dismissed. 

Held, that such a suit could not be prevented 
b\ reason of the provisions of sec, 77 of the. 
Rent R(‘covory Act. 

Ilari Nath Roy v. Shristcedhar Das (7 W| 
R.), followed. 

Babus Lalif Mohan Ghose and Sris Chandrfl| 
Dry for the Appellant. 

Babus Provas Chandra Mitter, Sasadhar Ro\ 
and Harendra Krishna Mukherjee for the Res 
)iondents. 

A. T. M, Appeals dismissed. 
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[Appsai. from the Court of the Judicial 
Commissioner of the Central Provinces.] 


Lord Dunedin. 
Lord Shaw. 

Sir John Edge. 
Mr. Ameer Ali. 
1914, 

Heard, 21 and 
22, Ootobor. 
Judgment, 

22, October. 


I Seth Ramlal, since de^ 
ceased (now represent¬ 
ed by Seth Sbeolal) 
and another, 
Appellants, 

V, 

Narsinodas, since 
deceased, and ors.. 
Respondents. 


Partnerskip, ditsolution of—Ptrcition, $nt( lor — 
Dispute at to whether a mot tgage bound one or 
both pirtnere — Compromise admitting debt to be in 
part pay ble by each—Sait by mo> tgagee decreed 
against one parti-er only—Other partner il teheved 
from paying his admitte t share of debt—Payment 
oj whole debt by otner partner — Contribution. 

Following on a dissolution of partner¬ 
ship between L and B, L sued B for parti¬ 
tion, and one of the questions in dispute 
was whether a mortgage of the jtartnership 
property by B m favour of N was payable 
by B alone or by both partners equally. A 
decree was passed on compromise by which 
L undertook to pay Rs. 8,200 to the mort¬ 
gagee and B that he should free L's por¬ 
tion of the property from the mortgage. L 
paid only Rs. 200 to N, who thereafter to 
enforce ftis mortgage brought a suit in 
which it was eventually decided that the 
mortgage bound only B’s share, and N was 
paid off by sale of B's share. B's represen¬ 
tatives then sued'L for Rs. 8,000. 

Held —That by the compromise L ad¬ 
mitted that the debt due to N was a part¬ 
nership debt wherdof L was liable to pay 
Rs. 8,200, and from that moment Rs. 8,200 
became a debt due by L to N for the pur¬ 
pose of adjustment between the ex-part¬ 
ners; and it was not open to L's represen¬ 
tatives to get ‘out of the*compromise by 
which L was bound, by saying that if N’s 
suit had been then dlecided, L would have 
found himself free of the liability without, 
entering into the undertaking to pay 


Rs. 8,200. B having had to pay what L 
should have, to make good the terms of the 
coyipromise L was bound to pay it to B. 

This was an appeal from a judgment and 
decree, dated 30th April 1908, of the Judi¬ 
cial Commissioner, Central Provinces (Mr. 
H. J. Stanyon), which in effect affirmed a 
decree of the Court of the first instg-nce. 

The facts of the case sufficiently appear 
from their Lordships’ judgment. The 
terms of the compromise therein referred 
to as api)earmg at p. 29 of the Record were 
as follows 

" Plaintiff to pay Es. 8,200 (to Narsingdas), 
and Defendant should obtain redemption 
from mortgage of any property which by this 
division has fallen to Plaintiff’s share and 
which he (Defendant) may have mortgaged 
with the said Narsingdas. If Defendant 
should fail to do so, then the property under 
mortgage and the Defendant will be respon¬ 
sible to the Plaintiff for the money. Rs. 8,200.” 

The Judicial (’ommissioner delivered 
the following judgment :—■ 

An ingenious argument was put forward 
in support of the Appeal, raising the two 
questions, (1) of the Plaintiffs’ right to sue. 
and (2) of the time barrier. ^ 

It was said that, t iking the compromise as 
one which made the Defendants liable to pay 
Narsingda.i, it did not import a contingent 
contract to pay to the Plaintiffs if Narsingdas 
was not paid Regarding the suit as one for 
contribution under Chapter V of the Indian 
Cont-act .Vet, that chapter was confined to 
rights arising out of gua«-contracta. But 
where, as here, there was an express agree¬ 
ment, the chapter had no application at all. 
The money which the Plaintiffs had paid to 
Narsingdas was not money paid to the use 
of the Defendants at all. The previous liti¬ 
gation had exonerated the Defendants from 
ali liability to Narsingdas, and Defendants 
were relieved of nothing by the payment 
which I'laintiffs made after that litigation 
had come to an end. In this connection re¬ 
ference was made to the English coses of 
Spencer v. Fairy (1), Aubhoefe V. Trihe (2), 
^nner v. Tottenham and Edmondon Permanent 

(1) 3 A. A E. 831 (1833). 

(2) 3 M, apd W. f07 ^1888),. 
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hivnfmrnf HuUdimj Sociftij (3), and the Indian 
ease of FiiKhprolu Soomparaju v, Pindip^ohi 
Vfpmhhmlnulu (4). Upon all these grounds 
'it was contended that there could be no suit 
for contribution towards the payment made 
by Plaintiffs to Narsingdas, on the basis of 
any liability of Defendants to the payee. 
Therefore, it was urged, the Rs. 8,200 payable 
under the eompromise could only be enforced 
as a contract with Hhajanlal, and. without 
disputing the eoirectnesR of the order refus¬ 
ing relief in execution, it still followed that 
Bhajanlal’s (and through him Plaintiff’s) 
cause of action arose, either on the day after 
the contract, or at any rate, when the Defend¬ 
ants refused to pay Bhajanlal and drove him 
to execute the decree. As a suit based on 
the agreement and that was the only suit 
which could be brought - the j)reRent suit 
was long time-barred. 

1 have given careful consideration to these 
arguments, in the light of what waif said on 
the other side, and I am of opinion that 
though sound in principle, they are unsound 
in tile application thereof to this ease. To 
begin with, I am very clear that if the stijiu- 
lation for p.aynient of lls. 8,200 contained in 
the compromise decree was one under which 
Bhajanlal could recover thi* money from 
Defendants and pay it to Narsingdas, then 
such recovery was only obtainable by execu¬ 
tion of the decree and not by separate suit, 
by reason of the provisions of sec. 241 of the 
Code of Civil Procedure, 1882 Hut in cxecu 
tion proceedings /iifer jMifn there is a final 
Older by the Court which passed the decree, 
interpreting tliat stipulation as one whereby 
the present Defendai.ts became bound t*. 
Bhajanlal to pay Rs. 8,200 to Narsingda';, 
and Bhajanlal could not compel them to pay 
taat money to himself. Whether this inter¬ 
pretation was right or wrong, it was an inter¬ 
pretation claimed by (he Defendants, and 
must be rtgarded as a ns jiulicufik by virtue 
> 1 ,, of the order. It is clear that this view of the 
nanic ^ clause was one in the interests of the De- 
12 yeaifendant«. At that time they had, in a valid 
Under'Uipromise between themselves and Bhajaii- 
Tomney Acocepted liability for payment of a cer- 
Oof«ndanl hbare of an existing mortgage debt by 
Bab# webc property belonging to both parties 
(3) [t899'J 1 Q. B 181. 

Bahu X. i, R. 30 Mud. 480 (l'907), 

Eespopdetita. 

A.T. M. . 


was considered to be incumbered, and there- 
f( re in the scheme for joint redemption of the 
whole property, it was to the interest of the 
Defendants to see that their share of the 
payment reached the mortgagee. For this 
reason they undert.ook to make the pay¬ 
ment direct. Therefore, neither under 
the decree nor by suit could Bhajanlal have 
elaiiiied payment to himself in original. No 
time being fixed, the joint redemption which 
the compromising parties undertook to make 
stood open for performance until the date of 
foreclosure, that is, while redemption re¬ 
mained possible. Bhajanlal had no cause of 
.iction against his co-niortgagors by compro¬ 
mise until that period was past. I therefore 
('(ncur with the lower Court in the view 
that the present suit is not barred by time. 

Then, as regards the right of the Plaintiffs 
t. Iiriiig this suit. It is necessary, treating 
Dll' suit as one for contribution in order to 
siqiport the action, that the money sought to 
have been recovered should have been paid 
/f th- iisr of the Di'fendants. And therefore 
if A, by agreement with B, bind himself to 
pay either B or to a third party a sum of 
iiK.iiey which B is primarily liable to pay, and 
H is afterwards called upon to pay and <locs 
jiay such sum, his only remedy against A is 
op the special agreement. For. the money 
<•0 paid by B, having been paid in discharge' 
of his own liability, was not money paid to 
(he use of A. This is the princijile upon 
which the argument for the Appellants is 
based, and it is a sound principle supported 
by the Fngilsh cases already cited. But it 
has not, in my opinion, been correctly applied 
to tlie facts of this ease. We must look at 
the agreement from the positions and points 
of view of the i)arties the date, when it wan 
vnidr, and not in (he light of subsequent 
cuts. If, on that date, the mortgage debt 
had been regarded as the primary liability 
of Bhajanlal, of which, for some considera¬ 
tion, the Defendants undertook to pay 
Rs. 8,200 then the principle would have been 
fully* applicable, and the above illustration 
would have becji exactly in point. But the 
mol t gage debt was not so regarded. It was 
a disputed point as to whether Bhajanlal 
si ould pay all or only half of it, and that 
dispute was compromised by an agreement 
which necessarily admitted that it was a 



VoL. 


tkte CALCUTTA ^BEfetY l^OTES. 


195. 


Seth Ramlal v. Narsingdab. 

partnership debt, whereof Defendants on 
that date were liable to pay Rs. 8,200. From 
that moment the Rs. 8,200 became a debt due 
by Defendants to Narsingdas for the purpose 
of adjustment between the ex-partners of the 
dissolved partnership. Narsingdas was not 
privy to this arrangement, and he could no 
more sue, than he could be sued, upon it. 
But that did not affect its validity as between 
the parties to it. It did not entail upon De- 
findants the payment of any money to 
Bhajanlal himself, but it did entail upon them 
the performance of an act, namely, the pay¬ 
ment of money to a third party to whom, for 
the purposes of the parties inter w, the De¬ 
fendants alone became responsible to pay 
Bs. 8,200. In other words, by a perfectly 
valid compromise, two persons, who had ac¬ 
cepted the position of joint debtors, coiivert- 
e«l themselves, inter sf, and without jirivity of 
the creditor, into debtors-in-common, with 
specified shares in the liability. Performance 
of the act of payment to the creditor could 
not be enforced by the co-debtor either by 
execution or by suit The only remedy if 
the latter lay in a suit for contribution or 
damages if the act was not iierformed. In 
Ituttnia v. hhijil (5), it was laid down that 
the action for money paid is maintainable in 
every case in which Jhere has been a pay¬ 
ment of money by the Plaintiff to a third 
party, at the request, express or implied, of 
the Defendant, and with an understanding, 
express or implied, on his part to repay it, 
and that it is immaterial wlu'ther the De¬ 
fendant is relieved from a liability by the 
payment or not. It is an established prin¬ 
ciple that, where the Plaintiff is compelle-d to 
pay the Defendant’s debt, in consequence of 
his neglect or omission to do so, the law infp»’s 
that the Defendant requested the Plaintiff 
to make the payment for him, and gives him 
the action for money paid [EJmumh v. 
)VuUin,‘jfoiil (6)]. The right to indemnity in 
these cases exists, although there may be no 
agreement to indemnify, and although there 
may be, in that sense, no privity between the 
Plaintiff and the Defendant. * In the viejv I 
take, for the purposes of the rights of the 
parties inter se, the Rs. 8,200 became, by the 
compromise a debt due by the Defendant to 

(61 14 M «nd W. 7«2, 778 (184'). 

(6) 14 Q B. D. 811 0. A. (1886). 


n tl^ird person. Plaintiffs were compelled to 
pay that debt by force of the contract with 
the creditor, and Defendants were exonerat¬ 
ed from responsibility vndrr thokt amtract. 
This merely placed them beyond the power 
of the creditors to enforce payment by suit. 
But it did not relieve them of the obligation 
imposed by the compromise to make that 
payment voluntarily, and when, eventually, 
they failed to make it, and Plaintiffs had to 
perform their share of the compromise as 
well as their own, the default or breach oc¬ 
curred whioh gave rise to the cause of action 
whereon the present suit is based. I am, 
therefore, of opinion that the .suit as framed 
is maitainablc. 

A.S I have already stated, the compromise 
on the mortgage liability to Narsingdas was 
an agreement to convert what was believed 
tj be, or accejited as, a joint debt into two 
fiaetions»of which Defendants’ share on the 
date' of the agreement was fixed at Rs. 8,200. 
Both jiarties were to pay Narsingdas and 
redeem. Had Defendants proved that they 
were reaily and willing to pay their share, 
but could uot pay owing to Bhajanlal’s failure 
to pay his share, no claim for interest could 
have been maintained against them. But I 
ha\e already expressed my concurrence with 
the lower Court in holding that no tender of 
jiayment Avas made The debtors-in-common 
seem to have conemred m allowing the mort¬ 
gage to run on. Defendants refused to pay 
Bhajanlal, but they did not refuse to perform 
the act of juiying Narsingdas ; on the con¬ 
trary, they asseited their right to make the 
payment to him only Hence there was no 
refusal of performance which gave Bhajanlal 
any cause of action. During this period of 
drifting, intmest continued to mount up on 
the sliares payable to both parties of the 
compromise, and each became further liable 
to relieve the other to the extent of the in¬ 
terest proportionate to his share. Therefore, 
Defendants were rightly held liable for in¬ 
terest at the mortgage contract rate on the 
unpaid Rs. 8,000 up to thq date when Plain¬ 
tiffs were compelled to pay for them. The 
subsequent interest was a matter within the 
discretion of the lower Court, and with that 
discretion I should not interfere except on 
very good groiiilds. No such grounds are 
disclosed. Moreover, I am of opinion that 
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the discretion has been very properly exer¬ 
cised, in accordance with the demands* of 
equity and good conscience,” 

Hence this appeal. 

Mr. L. DeGruyther, K. C. (with him 
Mr. J. M. Pankh) for the Appellants sub- 
initted that the PlaintifF:, had no cause of 
action against them. The money which 
the Plaintifl's had paid to Narsingdas wa-. 
not money paid to the use of the Defend¬ 
ants at all. The Defendants had been 
exonerated of all liability by the judgment 
of the Prny ( oiineil in llu' previoiis liti¬ 
gation. The t^aintiffh were not entitled 
t'‘ any contribution from the Defeinl- 
anta. In any case th<' present suit filed in 
July 1906 was barred by limitation. The 
Defendants refiist'd to pay in the lifetime 
of Bhajanlul who died in 1896, and when 
the cause of action had already accrued 
The sale of Plaintiffs’ villages which took 
place on 7th April 1905, and the rccepU, 
dated the 19th April 1905, given by Nar¬ 
singdas ga\e no cause of action again-.t 
the Defendants. .At all events the De¬ 
fendants were not liabh^ to pay inti'rest 

Sit Erie Richard.t, K. C., and Mr. G. R 
Lowndes tor the Respondents were not 
hea’'d. 

Their Lordships’ Jrnc.MRxNT was deli¬ 
vered by 

IjORD DrNEDTN.— The claim in the pre 
sent suit arises out of the iollowing cn- 
cumstances:— 

Two parties were interested m propeity 
which they held in partnership, and one 
of them, (“ailed Tjakmichand, brought a 
partition suit against his partner Bhajan- 
lal, following on a dissolution of the part¬ 
nership in which the Couit gave effect to 
a compromise w'hich the two parties 
themselves had effected. The judgment 
whict^ds pronounced by the^Court in that 
case Is to be found at pagei,^‘29 of the" 
Record. There had been a mortgage 


granted by Bhajanlal in favour of a person 
called Narsingdas, and that mortgage pur- 
fxirted to convey, as security for the debt 
which was thereby constituted, the whole 
ol the partnership property. 

It was a moot point, however, between 
the partners as to w^hether the partner who 
(‘\<'cut(“d that mortgage had in truth any 
light to subject the whole of the partner- 
shij) [irojK'rty to the debt, or whether he 
was not in fact only able to burden his own 
hliare. This being so, one of the terms 
ol the arrangement which was made bind¬ 
ing betw'ccn the parties in tho judgment 
jaonounced was that the Plaintiff, who is 
now' rejncsented by the present Defend¬ 
ants and Aiipellants, should pay to Nar- 
s ngdas, that is, in other words, to the 
nioitgagec, Rs. 8,200 and that the Defend¬ 
ant Hhajanlal who is now represented by 
tli(* piesent Plaintiffs and Respondents, 
should fn'e the other parties’ portion of 
the pr(i|x?rty trom the mortgage. 

Jt IS admitted that the Defendants, that 
IS to sa\, the present Appellants, never did 
pay the Its. H,“20() except to the small ex¬ 
tent of Its. 2()(), to Narsingdas. Narsing-' 
das thereafter brought a suit to make good 
Ills mortgage, and in the course o^ that 
suit it was found ev('ntually by the highest 
Court, by thus Board, that truly the mort¬ 
gage only bound Bhajarjlal’s share and not 
the whole [>artnership pi(»perty. 

Payment to the mortgagee Narsingdas 
was eft'eeted by the .sale under that suit of 
Bhcijanlal's pro[)C“rty, and the result, of 
course, was that he had to pay the whole 
ol Narsingdas’ debt. Inasmuch as the’ 
present Appellants had never paid th<' 
Rs. 8,“200 to Narsingdas, it is quite evident" 
that Bhajanlaf had to pay Rs. 8,000 moi/® 
to Narsingdas than^he should have paid. 
Aecordingily the present Respondents sue 
Lr contribution. 

The defence really comes to this, that 
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the payment which is stipulated for in the 
judgment which was tho result of the com¬ 
promise is a payment which is conditional 
upon the other party doing his share. It 
iT said that Bhajanlal never did free the 
other part of the property from the mort¬ 
gage because that was freed not by any¬ 
thing done by him, but by tho judgment 
of the Privy Council in the suit which has 
already been mentioned. 

Their Lordships arc of opinion that the 
case is quite correctly put by the learned 
Judicial Commissioner from whose judg¬ 
ment the present Appeal lies. Speaking 
of the mortgage debt due to Narsingdas, 
he says : “It was a disputed point as to 
whether Bhajanlal should pay all or only 
half of it, and that dispute was compro¬ 
mised by an agreement which necessarily 
admitted that it wa.s a partnership debt 
W'hereof the Defendants (in this suit) on 
that date were liable to pay Rs. 8,‘JOO. 
Prom that moment the Rs. 8,200 became 
a debt due by the Defendants to Narsing¬ 
das for the purpose of adjustment between 
the ex-partners of the dissohed partner¬ 
ship.” 

Their Lordships think that that is the 
true key to the case, and that it is out 
of the question now for the present Ap¬ 
pellants to try to get out of the compro¬ 
mise by saying that if the Privy Council 
case had been then decided they would 
have found themselves free of the liability 
without entering into the undertaking to 
pay Rs. 8,200. They are bound by that 
compromise, however foolish it may have 
been. They might have paid the money 
direct to Narsingda.s; they did not pay it, 
and the Respondents had in consequence 
to pay it to him. Accordingly, to make 
good the terms of the .compromise, the Ap¬ 
pellants must now pay it to the Respon¬ 
dents. 

Their Lordships will accordingly humbly 


advise His Majesty to dismiss the Appeal 
with costs. 

Mr. Edward Dalgado, Solicitor, for the 
Appellants. 

MessT'}. Downer and Johnson, Soli¬ 
citors, for the Respondents. 

B. D. Appeal dismissed with costs. 

PRIVY COUNOIL 

[Appeai. fkom Allahabad.] 

Lord Dunedin. 

Lord Shaw'. Jhandu, Appellant, 

Slit John Edoe. v. 

Mr. Ameer Ali Tarif, since deceased, 

1914, and oro,, Respondents, 

October. 

Plead)iiffs—C/tange oi case—Suit by Hindu rever- 
tionary heir to recoier /rom pet son, alleged to be not 
deceased ownet’s legal widoio, dtsmssel lor lailure 
to prove relationsh p~~Alien H 0)1 by )eido)t—Sub¬ 
sequent suit by femoter reveisioner against alteneo 
on same allegations—Maintuhiabd ty—Suit tf may 
be allowed to be converted into a suit Jor declaring 
alienat on int/iout necessity—Remoter reiersionede 
tight to hing such s)t)t 

Several ptrsous- alleging to be heirs of a 
Hindu, .S’, {one of them beinq M), sued to 
recover S's proptriy troni I, who had taken 
posse'ision of it as his widow, denying that 
Hic was S’s legal icidow. The suit was dis¬ 
missed on account of Plaintiffs' failure to 
pioducr a proper pidigree showing that 
they lucre in the degree of relationship 
which would entitle them to succeed. ! 
then alienated the property. The present 
Plaintiff brought this suit to recover the 
property from th* transferee as heir of S 
and like M denied that 1 was the real widow 
of S. The Plaintiff being howeve.r in rela¬ 
tionship one degree more remote from S 
than M, the High Court dismissed the 
suit on the ground that M would cut him 
out. On appeal to the Judicial Committee 
k was in effect conceded that, 1 was the 
real widow, but the alienation to the De¬ 
fendant was attacked a$ being in excess of 
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her authority ami inoperative beyond h§r 
life and a declaration was sought to that 
effect : 

Held —Thit the nlief sought for could 
not be spelf out of the pleadings at all. 

That the Plaintiff was not the presump- 
fire rerersionanj heir and M who appeared 
1 1 be such heir had not precluded himself 
fiom 'tiling by hi'> failure in the previous 
suit, inasmuch as the conveyance which 
was challinqed had not come into existence 
at the tune of that suit. 

Rwf Ancnd Kor.R c. Tni? Court or 
\y\Ri>s (1), referred to. 

Tliis was an apjM'al from a judgment of 
the Allahabad Jfigli Court fSaiyid Karamat 
Husain and K. iNf. D. Chamier^ dJ.), 
dated tlie 8th June 1911. 

In his plaint the I’laintifF, Ap|xdlant, 
alleged tliat he wa-^ the heir of one Sukh- 
ram dat, who died in 190.3, that his kept 
mistiH'ss .Musammat Tiuirti, who lived w'itli 
liim, unlaw fully took j[X).ssession of his 
immo%eahle pro]H3tty, and that she trans¬ 
ferred that property to the Defendants. 
The J'laintitt askid for a deerc-e for po.s- 
.se.ssion and churned in tin- alternative that 
in ease Musammat Imirti were found t<' 
be the lawful wife of thi' deceased, accord¬ 
ing to tlie Karao loim of marriage, the 
said alienations of the property be declan d 
“v(jid and inelle< tual as against the Clain- 
tiff who is the lightful person.” 

The Additional Subordinate Judge of 
Meerut who tried the suit Jound that thi* 
said Mu-arnmat Tmirti was only a mistress 
and tuit the wife of the said Sukhram. 
He also lound that one Mir Singh was one 
degree n< arer in relationsliip to the said 
deceased than the Plaintiff, and that the 
said Mir Singh was alive at the date of the 
suit. JS'e\eitheless, h(* held that tile 
rfaHtm, being a remote rtp'ersioner, w'as 

U) L. R 8 I. A. 14, 23(18''2). 


entitled to maintain the suit and he ac¬ 
cordingly allow^cd the Plaintiff’.s claim and 
made a decree for fms.session in his favour. 

On appeal the High Court set aside that 
decree. The learned. Judges of the High 
Coiut hehl that in the presence Mir 
Smgh, who was admittedly alive, the 
Plaint iff could have no right to the pro¬ 
pel (y of Sukhram. They did not record 
any finding as to whether Musammat 
I mil I i was a lawful wife of Sukhram or 
iiol. They held that tlu' only {x*rsou who 
could inh(‘rit Sukhram's projierty was 
Mir Singh, who brought h's suit and 
bilk'd. Thoy accordingly dismissed the 
Plamliff’s suit. 

lleiK'c' thus apjieal. 

Mr. Phugwandin Dube for the Ap|Kd- 
kuit submitted that if Musammat Tmirti 
Will the lawful wife of Sukhram, as \sas 
conti nded hy the Defendants, the Plain- 
(i(I, allhough a lemote leverskmer, was en- 
tlik'd to maintain a suit for a declaration 
that the alienation in cpieslion was made 
\\ilhout legal necessity and was therefore 
\o.d beyond the widow’s lifetime. The 
n'\t levi'rsiorier, Mir Singh, had preclud¬ 
ed himself liom suing by reason of a suit 
instiliited by him in 1905 ipion allegations 
i\aelly similar to thi* jiresi'iit. That suit 
was dismissed on I he ground that Mir 
Singh had faded to establish his relation¬ 
ship to Sukhram. 

Releienee was made to itani Anund 
horr V. Till Court of Wards (1), Jhula v. 
hanta Prasad (2), (lovinda Ptilai v. Thay- 
ammat 00. 

Mysiimmat Tmirti being alivi', the I^lain- 
tilT was not entitled to a decree for jioRses- 
sion^whieh had*been given to him by the 

Subordinate .ludge, but the relief for a 

• 

ID L. R. 8 I. A J4, 28 (1882), 

(2) I. L. R. 0 All. 441 (1887). 
t3) I. L R. 28 Mad. 67 (1904'. 
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dtxlaratory decree claimed by liim in the 
alternative ought to be given to liim. 

Mr. J. M. Parikh, Counsel for the Res¬ 
pondent, was not heard. 

Their Lordships’ was deli¬ 

vered by 

Lord Dunedin. —One Sukhrain was an 
owner of property and died. He left 
behind him a lady named ^lusainmat 
Imirti, who uas su]i|K)sed to be his legal 
widow, having been married in the Ivarao 
form of marriage. If .slu' was hi.^- legal 
widow .she w’a.s entitled to tlie life enjoy¬ 
ment of the ]>roi)<M(y which Sukhram left. 

In 1901 four prisons calk'd Kehri, 
Kallu, Nihal, and ilir Kingh raised an 
action against this lady alk'ging (hat they 
were the representatives of Sukhram. 
They further alleg.'d that she was not a 
legal widow at all, and that accordingly 
they wen' ('iititled to possession of Sukh- 
ram’s property. They were cast in that 
action, because tlie\ tailed to produc,' 'i 
proper peiligtee wbicb sbov\ed that they 
were in the dcgrci' of relationship which 
would entitle them to succeed even if their 
allegations against the lady weie true. 

'I'he present Plaintill is a person of the 
name of Jhandu who, admittedly, in tlie 
pedigree is one degree fmtht'V oil' from 
Sukhram than ifir Singh, who is still 
alive. He raised the present action on pre- 
ehely the same averments as .Mir Singh and 
the others raised in their action in 1901, 
that is to say, ho averred that Musummat 
Tinirti was not a real widow, but was, as 
he described it, a Bbatni widow with whom 
Sukhram had illicit connection and \vho 
lived with him as a kept woman. He 
therefore asked for possessibn of the yro- 
Jierty. It seems that afti'r 1901, hut 
before the institution of the present suit, 
^fusaminat Imirti made a conveyance of 
part of the lands to certain third parties. 


The Subordinate Judge gave judgment in 
the Plaintiff’s favour, disregarding the fact 
that in no supposition could the Plaintiff 
ever be entitled to immediate possession 
for which he asked, owing to the fact that 
Mir Singh was still alive and was a degree 
nearer than the Plaintiff. 

The High Court set a.side tliat judgment 
and dismi.s.sed the .suit holding that it was 
imjxjssible for the Plainliff (o get what he 
asked, because, in any event, Mir Singh, 
under the ]>rescnt circmnstances, would 
flit him out. 

An appeal has been lak(>n to their Lord- 
ships’ Board, and (he learned Counsel for 
till' A])pellant really gave u)> at once any 
idea of in.sisjing on the relief which the 
Plaintiff asked for and which he got from 
the Subordinate Judge, because he admit¬ 
ted that (he widow being alive be could not 
possibly get f)o.s.scssi()n. That of course 
i.'- tantamount to an admission that she is a 
real widow and not, as pul in the plaint, 
•i ke|)t woman. Rut be ha.s pressed their 
Lonlsliips to turn the |>leadiugs round and 
t(» give him a declaration that this con- 
\eyano' by the widow to tlie.se third |H*r- 
sons was bad a>s an absolute conveyance, 
and was only gi\eu as for the jicriod of her 
own life. 

Now i( is llie fact that a reversioner in 
India may liavi' a dcclaiation from a Court 
to till' effect that a conveyance by the per¬ 
son presi'iitly in |)OS'ession is only good 
lor tlie life ol that person and i.s not good 
a." an absolute eonvevance of (he property 
against the reversioners. But it is per¬ 
fectly well si'ttk'd that that declaration 
will only be given to persons who stand in 
a certain relationsbi|>. It wa« laid down 
by this Board in the case which has been 
()uoted of l{ani Anund Kovr y.Thv Court 
of IPart/.v (1), “that the right to bring 
.sucli a suit is limited, and, as a. gi'iicral 

(1) L. R. 8 I. A. 14, 23 (l883jP 
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rule, belongs to the presumptive rever¬ 
sionary heir.” It is quite true that the 
lioard indicated that, in certain cases, th3 
nearest reversionary heir might have pre¬ 
cluded himself in some way by his own act 
or conduct from suing—as by collusive 
action with the widow—and in that case 
a reversioner in a more remote degree 
might be allowed to prosecute the suit. 
The argument that was addressed to the 
Board was that this was such a case, be¬ 
cause Mir Singh having brought the suit 
in 1004, and failed through producing a 
false pt'digrcc, he never could sue again. 

There are two reasons either of which 
is sufficient to prevent that argument pre¬ 
vailing. The first has already been indi¬ 
cated, namely, that tlu' relief Sisked for 
here was ))ossession of the property, and 
that the declaration now sought for can 
scarcely be sj)elt out of the pleadings at 
all. But there is another objection which 
i.s equally fatal, and it is this. In 1901, 
uheii Mir Singh ])rought his suit, this deed 
of conveyance by the widow w’as not in 
existence, and therefore it is impossible tt 
say that Mir Singh has, by his conduct in 
raising an action in 1904, precluded him¬ 
self from challenging by way of declaration 
the deed which at that time was not in 
existence. 

Their Bordslups will therefore humbly 
advise TTi.s Majesty to dismiss the apjx'al 
with cost*-. 

Solicitors : .l/c.v.vr.s. Barfi'Id and Barfield 
for the Appellant. 

Solicitor : Mr Kdward Dalgado for the 
ResjKindent. 

B. D. Appeal dismissed with costs. 


[CIVIL APPELLATE JQRXSDIOnON.] 

Appeal from Order 
No. 398 OF 1913. 

WITH 

Role No. 1250 of 1913. 


Stephen, J. 
Mullick, J. 

1913, 

Heard, 25, 

November, and 
12, December. 

1914, 
Judgment, 

29, January.] 


Thakur Madan Mohan 
Nath Sahi Deo, 

J udgment-debtor, 
Objecior-Appellant, 

V. 

Maharaja Pratap 
Udai Nath Sahi Deo, 
Decree-holder, 
Respondent. 


Chota Nagpur Landlord and Tenant Procedure 
Act (/ of 1879, B. (a), tea. J^l—Bengal Runt ««• 
eovery Act {VIH of 1865, B. C.), tec. 5—Suit for 
tent—Plaint not specifying property in arreirs — 
Tenure if may be sold -without amending plaint — 
Order o/ High Court to amend plaint, tf under Civil 
Procedure Code {Act V of 1908], Or. VI, r. 18— 
Decree, if should be amended—Remand order direct’ 
ing trial by specific Court—Another Court having 
juris action ij may tty 


U7irrc in a suit jor rent governed by the 
Chota Nagpur Landlord and Tenant Pro¬ 
cedure .let of 1879 the plaint did not specify 
correctly the property in respect of which 
the rent V'as due as required by sec. 47 of 
the Act, and the sale proclamation issued 
in execution of the decree passed in the 
■suit {which by force of sec. 5 of the Bengal 
Bent Hecovery Act of 1865 would specify 
the property in the words of the plaint) 
was in consequence found to be defective 
by the High Court on an appeal preferred 
to it in execution proceedings and the High 
Court by its order, dated 13th March 1913, 
acting on the agreement 'of the parlies 
directed that the description in the plaint 
should be amended, the Plaintiff being 
(jiuen liberty to submit a correct descrip¬ 
tion, and further that the “ Court that 
tried the original suit” should adjudicate 
upon the matter in case of controversy ^ hut 
on remand, the Deputy Commissioner, and 
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not the Deputy Collector who tried the 
original suit, caused the plaint to be 
amended on the 17th May 1913 : 

Held— That r. 18 of Or. 6 of the Civil 
Procedure Code did not apply to the 
matter as the order of the High Court 
directing amendment was not made under 
Or. 6, but under the power of the Court to 
order that certain steps should be taken 
by the parties to enable the differences 
between them to be properly settled, and 
the amendment made was not out of time. 

That although the Deputy Commissioner 
had general jurisdiction over the case under 
the High Court’s order the Deputy Col¬ 
lector and not he had power to deal with 
the matter and his order should he set 
aside. 

That the objection on the part of the 
judgment-debtor that it was the decree and 
not the plaint that was to he amended, 
though it uhuhl have been a valid objection 
if the case was under the general law, 
under the special provisions of s<c. 5 of the 
Rent Recovery Act there was no necessity 
for amending the decree. 

This was an appeal preferred on the 
18th of August 1913 against the order of 
A. B. Scroope, Esq., Deputy Commis¬ 
sioner of Eanchi, dated the 26th of June 
1913. 

The material facts will appear from the 
judgment. 

Mr. S. P. Sinha, with Babus Biraj 
Mohan Majumdar and Bipin Chandra 
MulUck for the Appellant. 

Dr. Rash Behari Chose and Babu 
Jogesh Chunder De for the Bespondejit. 

The Judgment of the Doubt wa^ as 
follows:— 

We have before us* an appeal from an 
order and a rule which have arisen under 
the following circumstances. The Bes* 


pondent who is also the Opposite Party in 
thfi Eule obtained a decree for rent againdt 
the Appellant, Petitioner, on the 19th 
April 1905, under the Chota Nagpur Te¬ 
nancy Act of 1879. After prolonged liti¬ 
gation ho obtained an order from the 
Deputy Collector of Eanchi, dated the 2nd 
September 1912, that certain villages 
should be sold in execution of his decree. 
On appeal to this Court it was decided that 
on appeal lay, and that the plaint did not 
specify correctly the property in respect of 
^\hich rent was due, as it should have done 
according to soc. 47 of the Chota Nagpur 
Landlord and Tenant Procedure Act 
of 1879. The result was that the sale 
proclamation, which, if coirectly drawn up, 
would, by force of sec. 5 of the Bengal 
Eent Eecovery Act of 1865, specify the 
village, etc., in which the lands were situ¬ 
ated in the words of the plaint, would 
properly be defective. This Court accord¬ 
ingly set a.side the order bet ore it in which 
the pioMsions of (he Kent Eecovery Act 
li.id not been observed, and acting on an 
agreement between the paities directed 
that Iho desciiption in the plaint should bo 
amended, and ordered that after such 
amendment had taken place the sale pro¬ 
clamation should be drawn up afresh. 
The case was ‘ ‘ remitted to the Court that 
tried the original suit ’ ’ : the Plaintiff was 
to be “at liberty to submit a correct des¬ 
cription of the tenure ’ ’ : if there was any 
controversy as to the accuracy of the des¬ 
cription the Court was to adjudicate upon 
the matter.* The case was accordingly 
remitted to the Deputy Commissioner of 
Eanchi, w'ho overruled an objection that 
the High Court had no jurisdiction to make 
the order we have quoted, allowed the 
amendment of the plaint, and left it to 
the decree-holder to take further steps. 

* See Madan Mohan v. Prolap Udai Nath, 16 C. W* 
H. 1024 (1912). 
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An appeal has been filed against this ordpr 
V, hich is supported on four grounds. 

In (he first place it is said that there has 
been no adjudication on the correctness of 
the description furnished by the decree- 
holder of the property in respect of which 
execution is sought. We have carefully 
considered the terms of the order and the 
observation furnished to us by the Judge 
from Ihis |X)int of view, but it is not 
necessary that we should now adjudicate 
on it. The second ground is that the ap¬ 
plication for amendment was made to the 
Deputy Commissioner by whom the 
amendment was ordered, whereas the 
order of this Court was that tho case was 
remitted to the Court which tried the ori¬ 
ginal suit, that is the Deputy Collector. 
The result is that the order of this Court 
lias not been obeyed, and whatever may 
have been the general jurisdiction of the 
Deputy Commissioner he had no power to 
deal with this particular matter except by 
remitting the case to the Deputy Collector. 
This objection is therefore valid. The 
third ground is that the application for 
the amendment of the plaint is out of time 
by force of Or. 6, r. 28, which provides 
that when an order for amendment of the 
pleadings in a suit is made and no time is 
limited by the order for that purpose, the 
amendment must be made within fourteen 
days of the order. Here no time is so 
limited by the order of this Court and the 
plaint was not amended until 17th May 
1913, while the otder that it should be 
arae:ided was made on the 13th March 
1913. Tins argument however fails, as 
the ordei of llrs Court was not made under 
Or. 6 but under the power of the Court to 
order that certain steps should be taken by 
the ^irtics enable the differences 
bet'^OTn them to be properly settled. 

The fourth ground is that it is of no 
avail to amend the plaint if the decree is 


not amended as it is the decree and not tho 
plaint that is to be executed. This would 
be so, were the case one under the general 
law; but this case falls within the scope of 
sec. 5 of the Rent Recovery Act already 
referred to, and, therefore, apart from the 
order of this Court, the validity of which 
cannot be questioned, there is no neces¬ 
sity for an amendment of the decree. The 
result is that the order of the Court below 
must Ikj set aside and this case must go 
back, in the words of this Court on a 
former occasion, to the Court which tried 
the original suit, that is, to the Deputy 
Collector of Ranchi, in order that he may 
act in accordance with the previous order 
of this Court. Any application that is 
made before him for amendment of the 
plaint must bo made without undue delay; 
but will not be subject to Or. 6, r. 28. For 
[)Lii|X)ses of execution it is not necessary 
that an amendment should be made in 
(he decree to corre.sjiond to that made in 
the plaint. 

'Fhe Di'puty Commis.sioner of Ranchi in 
forwarding an explanation that was asked 
for by this Court has commented on the 
[)rotracted litigation that has taken place in 
this matter. It is with much regret that we 
find ourselves obliged to order further pro¬ 
ceedings. If we had |)ower to cut matters 
short we would certainly do so; but we 
have not. It is with very great regret 
that wo find that the law is as powerless as 
we are. Wc leave each side to i>ay their 
own costs. 

In view of the judgment we have just 
delivered it is not necessary to go on with 
the Rule which is therefore discharged. 

Appeal allowed. 
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{OIVIL APPELLATE JDRISDICTION.] 

Appeal from Original Decree 
No. 197 OF 1911. 


Flitohbb, J. 
Richardson, J. 
1914, 

Heard, 1, May. 
Judgment, 7, May. 


I Kunja Behart Seal, 
Plaintiff, Appellant, 

V. 

Durga Proshad 
Singh and others, 
Defendants, 
Respondents. 


Mineral*, if patted under a Moghali brahnoottBr 
grant, more than, 100 years old and held at a uni¬ 
form low rent 

Where it was proved that a mauza had 
been held for over 100 years under a 
Moghali brahmottar grant, the origin of 
which could not he proved, at % uniform 
rent of Rs. 16 a year, and it did not appear 
that at the date of the grant any wines had 
been opened 'or that right to minerals had 
been acquired by the grantee or his succes¬ 
sors-in-interest by prescription : 

Held— That minerals (the existence of 
which was probably not thought of by 
anybody at the time the grant was made) 
did not pass by the grant, though the 
tenure created might be a permanent one. 

This was an appeal preferred on the 19th 
May 1911, against a decree of Babu 
Advaita Proshad Dey, Subordinate Judge 
of Zilla Manbhum, dated the 11th of 
March 1911. 

The material ffjets will appear from the 
judgment. 

Mr. B. Ghuckerbutty, Babus Sib Chan¬ 
dra Palit and Hiralal Sanyal for the Ap¬ 
pellant. 

Babus Mohendra Nath Ray, halit Mohan 
Ghosh and Tarakeshwar Pal Chowdhury 
for the Respondents. * 


The Judgment op the Court was as 
follows:— , 

Fletohbr, j.—^T he only question arising 
for our decision in the present appeal is 
whether the minerals lying beneath the 


Mauza Jitpur in the Pargana of Jheha 
passed to the ancestor of the Tewari De¬ 
fendants by a Moghali brahmottar grant J'.t 
a rent of Rs. 16 a year by the ancestor of 
the Defendant No. 1. The Plaintiff has 
acquired a 16 as. gandas share in the 
sub-soil of the mauza from the Tewaris and 
brought the suit for the declaration of his 
title to such share. His claim was resisted 
by the contesting Defendants on various 
grounds, the only one of which it is now 
material to consider is the defence that the 
brah mottar grant by the ancestor of the De¬ 
fendant No. 1 to the ancestor of the Tewari 
Defendants did not pass the minerals to 
the grantee. The evidence before us is 
small and the case largely depends upon 
what arc the proper inferences of fact to 
be dra^^n from certain admitted facts. 

Th('i\' IS no document evidencing the 
giant of the brahmottar, although it 
would a}>pear tliat it \\a.s granted more than 
100 years ago. At that time it is not pro¬ 
bable that any one thought of there being 
coal under these lands. In an attempt to 
prove the origin of the brahmottar grant 
the Plaintiff called the Defendant No. 17 
to prove the origin of tho grant. His 
statement was that he heard from his 
grandmother, that his ancestor had be¬ 
come degraded for some spiritual services 
renden d to the ancestor of the Defendant 
No. 1, and, therefore, the former Raja 
made a gift of the whole of his rights in 
the mauza. The learned Judge very pro- 
[lorly refused to accept this statement as 
proving the origin of the grant. 

The only faet.s proved are, first, that the 
grant wa^s a Moghali brahmottar grant, 
and, secondly, that it has been held for more 
than 100 years at the same rent of Rs. 16. 
From these facts the learned Judge drew 
the inference, the brahmottar was a 
permanent tenure held at a rent of Rs. 16 
a year. He however came to the conclu¬ 
sion that such a grant did not transfer the 
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minerals to the grantee. It is not suggest¬ 
ed in the present case that there were any 
mines opened on the ‘property at the date 
of the grant, nor that the Plaintiff or the 
persons from whom he derives title have 
a prescriptive right lo work any of the 
minerals under the property. The learn¬ 
ed Judge therefore came to the conclusion 
that the Plaintiff had not shown that the 
former Eaja parted with the minerals when 
he made the hrahmoHar grant to the 
Brahmin, Bekari Tewari. 

I think, the learned Judge in this 
view was correct. The present case ap¬ 
pears to me to be covered by authority. 

The first case to which we have been 
referred is the case of Hari Narain Singh 
v. Sriram Chitckerbutty (1) whi^i is a 
decision of the Judicial Committee of the 
Privy Council. The contest in that case 
was between the zamindar and certain 
Ooswamis, the shebaits of an idol. Lord 
Collins in delivering the opinion of their 
Lordships made the following remarks : — 
" On the whole it seems to their Lordships 
that the title of the zamindar Baja to the 
village Petena as part of his zamindary 
before the arrival of the Ooswamis on tlij 
scene being established, as it has been, ho 
must be presumed to be the owner of the 
undergromid rights thereto appertaining 
in the absence of evidence that he ever 
parted with them, and no such evidence 
has been produced.” 1 think, that decision 
covers the case now before ii i. There can 
be little, if any, distinction between the 
case of a Mofjhali debut ter and a Moghah 
brdhnihtlur grant. It has however been 
argued before us that, that decision does 
not ajijily to the present case, having re¬ 
gard to certain remarks made by Lord 
Collins in an (arlicr portion of the judg- 
But a |x.'rusal of the judgment 

(1) I. L. R 37 Cal, 728 ; «. c. 14 C. W. N. 

746 (1910). 


convinces me that in using the expressioD 
” occupancy right ”, their Lordships were 
not considering whether the idol was a 
tenure-holder, or a raiyat with an occu- 
[lancy right or a raiyat with a non-occu¬ 
pancy right. It seems manifest to me that 
their Jjordships were using this expression 
as op|x>sed to the right of the zamindar 
who had the proprietary interest. 

The next case that was cited to us was 
tl al of Jyoti Proshad Singh v. Lachipur 
Coal Co. (2). The facts in that case are un- 
dihtinguishable from the present. The 
grant in that case was a Moghali brahmot- 
tar grant.. The learned Judges held that 
such a grant even though permanent did 
not pass the mines unopened at the date of 
the grant. Next comes the case of Durga 
Proshad Smgh v. Braja Nath Bose (3), 
which was also a decision of the Judicial 
Committee of the Privy Council. The 
(■(mtost in that case was between the per¬ 
sons claiming title from a Digwar and the 
zamindar, and it was held that the minerals 
w'cre ve.sted in the zamindar. Against 
the‘-e decisions the Apjiellant relies on the 
ease of Sonet Kooer v. lUmmut Bahadur 
(B. But the only point decided in that 
case was that on the failure of heirs of a 
per.'ion to whom a permanent tenure had 
been granted the escheat was to the Crown 
and not to the zamindar. But that case 
has nothing to do with the question of what 
was granted to the tenure-holder in the 
first instance. I think, therefore, that the 
learned Subordinate Judge came to a cor¬ 
rect conclusion when he held that the 
Moghah brahmottar grant to the ancestor 
ot Ihh Tewari Defendants did not pass the 
minerals under the mauza. 

(2) I. L. R 88 0»1. 846 : a. o. 16 0. W, N. 

241 (1911). 

(3) I L. R. 89 Cal. 696: e. c. 16 C. W. N. 482 

(1912), 

(4) I. L. B. 1 Cal. 891 (1878). 
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Aooordmgly the present appeal fails and 
must be dismissed with costs. We allow 
only one set of costs to be divided between 
the different sets of Bespondents who have 
appeared. The Bespondents are not en¬ 
titled to the paper-book costs incurred by 
them. 

Biohardson, J.—agree that the case 
is covered by authority and that the ap¬ 
peal must be dismissed. 

Appeal dismissed. 

[CIVIL APPELLATE JUBI8DI0TI0N.] 

Appeal from Order 
No. 415 OF 1913. 

Nirod Barani Debi, 
Mookerjee, j, Applicant, Appellant, 

Beaohcroft, j •' 

1914, Chamatkariki.Debi, 

20, January Opposite Party, 

Respondent. 

Prohatt and AdmiwsUation Act ( V of 1881), sec. 
Si—Indian Succession Act of 1865), secs. 218, 
$S9 —Wrongful alienation of deceaseds estate, ap- 
prehended by caveator—Temporary injunction, ap- 
plication for, if Im—Cml Proceiuie Code (Act V 
of 1908), Or S9, tr, 1, 7 — AUministrotor pendente 
lito, appointment o', proper course—Injunction 
when may br granted—English practice, 

A probate proceeding is not a suit in 
which there is property in dispute as con- 
templated by r. 1 of Or. 31 of the Civil Pro¬ 
cedure Code, as iAtfi only question in con¬ 
troversy in such a proceeding is that of re¬ 
presentation of the estate of the deceased 
and no question of title thereto, i.e., the 
title of the deceased or of the conflicting 
titles alleged by the parties to the proceed¬ 
ing can be investigated by the Court. 

But thA Court of probate is not there¬ 
fore incompetent to grant^ a temporary 
injunction in any circumstances. * 

The proper procedure to follow in cases 
of this description is for the aggrieved party 
to apply to the Court for the appointment 
of an administrator nendente lite. When 


such an application has been made, the 
Court may, in case of necessity, grant a 
temporary injunction either in exercise of 
its inherent power pr under r. 7 of Or. 39 
of the Civil Procedure Code. 

English practice referred to and con¬ 
trasted. 

This was an appeal from an order of 
S. C, Mallik, Esq., District Judge, Nadia, 
dated 1st August 1913. 

The facts of the case material to this 
re{x)rt will appear from the judgment. 

Babu Narendra Kumar Bose for the 
Appellant. 

Babu Boranosibasi Mukherjee for the 
Respondent. 

The Judgment of the Court was as 
follows— 

This appeal is directed against an order 
by which the Court below has refused to 
grant an injunction in a proceeding for 
letters of administration of the estate of 
one Brojo Nath Dobey. The Appellant 
Nirodbarani Debi and the Bespondent 
Chamatkarini Debi aie daughters of the 
deceased. Shortly after the death of 
Brojo Nath Dobey, Nirodbarani applied 
for letters of administration to his estate. 
Thereafter, Chamatkarini made an appli¬ 
cation for probate of a Will alleged to have 
been executed in her favour by her father. 

There were thus two counter-cases 
before the Court and the question of the 
genuinen(»?s and validity of the Will had to 
bo deternnned in the first instance. Before 
the cases came on for trial, the Appellaat 
Nirodbarani who had acked for letters of 
administration applied to the Court for an 
injunction to restrain her sister from 
alienating the projierties of which she was 
in possession. The Court refused the in* 
junction on the ground that r. 1 of Or. 89 
of the Code of Civil Procedure had no ap- 
‘ plkation to a proceeding for letters of ad¬ 
ministration under the Probate and Ad- 
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ministration Act of 1881. The substan¬ 
tial question for consideration in the "ap¬ 
peal, consequently, is whether the injunc¬ 
tion has been rightly refused. 

On behalf of the Appellant, it has been 
contended that under sec. 83 of the Pro¬ 
bate and Administration Act, the provi¬ 
sions of the Code of Civil Procedure are 
applicable to contentious cases, because 
that section provides that the proceeding 
shall take as nearly as possible the form of 
a suit .according to the provisions of the 
Code of Civil Procedure in which the Peti¬ 
tioner for probate or letters of administra.- 
tion, as the case may be, shall be the Plain¬ 
tiff, and the person who may have appear¬ 
ed to oppose the grant shall be the De¬ 
fendant. Reference has also been made 
to sec. 55 of the Probate and Administra¬ 
tion Act which provides that the proceed¬ 
ings of the Court of the District Judge in 
relation to the grant of probate and letters 
of administration shall, except as other¬ 
wise provided, be regulated, so far as the 
circumstances of the case will admit, by 
the Code of Civil Procedure. In support 
of the contention that the provisions of the 
Civil Procedure Code are applicable to pro¬ 
bate proceedings, reliance has also been 
placed on the cases of Yeshwant Bhagwant 
V. Shanher Flam Ghvnder (1) and In the 
matter of Dawabi (2) in which a ileceiver 
was appointed in proceedings for the grant 
of letters of administration, Watkins v. 
Brent (3) and Rendall v. RendaU (4) in 
which Receivers were appf)inted durmg the 
pendency of probate proceedings, and 
Nicholas v. Dracachis (6) and In the goods 
of Moore (6) where injunctions were grant¬ 
ed during the pendency of a probate pro- 

fl) I. L. B. 17 Bom. 388 (1892). 

(2) I. L, B. 18 Bom. 237 (1898). 

& Cr. 102 (1835) 

(4*Hare 152 (1841). 

(6) L. R. 1 Pro Dit. 72 (1875). 

(6) L. R. 18 Fro. Div. 8fl (1888). 


ceeding. Our attention has not been in¬ 
vited to any case in the Indian Courts 
m which an injunction has been granted 
under circumstances similar to those of the 
case before us. 

The decision of the question raised must 
depend primarily upon the terms of Or. 39, 
r. 1, of the Code of Civil Procedure, as¬ 
suming that the provisions of that Rule 
are applicable to proceedings under the 
Probate and Administration Act by virtue 
of sec. 55 thereof. It is essential for the 
application of r. 1 of Or. 39, that the pro¬ 
perty in dispute in the suit is in danger of 
being wasted, damaged or alienated by a 
party or wrongfully sold in execution of 
a dccice. Consequently the Applicant for 
an injunction must satisfy the Court that 
the proceeding is a suit in which there i3 
projierty in dispute and that the property 
is in danger of being wasted, damaged or 
alienated. The question, consequently, 
arises, whether a proceeding for probate of 
a Will or for letters of administration may 
rightly be held to be a suit in which pro¬ 
perty is in dispute. In our opinion, the 
answer must be in tho negative. It has 
been repeatedly held, as appears from the 
cases of Arunmoyi Dasi v. Mohendra Nath 
Wadar (7), Jagannath v. Runjit Singh (8), 
Birj Nath v. Ghander Mohan Banerjee (9) 

and Ochavaram Nanabhai v. Dolatram 

• 

(10), that the only question in controversy 
in a proceeding in the Probato Court is 
that of representation of the estate of the 
deceased, and no question of title thereto, 
that is, the title of the deceased or of the 
conflicting titles alleged by the parties to 
the probate proceeding can be investigated 
by the Court. Consequently it would be, 
in Qur opinion* an undue straining of the 

(7) f. L R. 20 f)W. 888 (1898). 

(8) I L. R 2.^ Cal. .864 1897 . 

(9 I. L. R 19 All. 458 (1897). 

(lOj I. L. R. 28 Bom. 644 (1604). 
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language to hold that a probate proceeding 
is a suit in which there is property ‘n 
dispute. The circumstance that in Eng¬ 
land an injunction has been granted in a 
probate proceeding is of no assistance to 
the Appellant, because the terms of sec. 
26, sub-sec. 8, of the Judicature Act oF 
1873 are wider than the language used by 
the legislature in this country in r. 1 of 
Or. 39. We are clearly of opinion that the 
application made to the Court below by 
the present Appellant was misconceived. 

But wo do not lay down the proposition 
that the Court is not competent, because 
it is ai Court of I’robato, to grant an in¬ 
junction in any circumstances. In Eng¬ 
land, injunctions have been granted in 
cases of this description under r. 3 of Or. 
50, of the Rules of the Supreme Court, 
There is a corresponding provision in the 
Code of Civil Procedure embodied in r. 7 
of Or. 39. Th(' proper procc'dure to follow 
in cases of this descri])tion is for the 
aggrieved party to apply to the Court for 
the ap[X)intm('nt of an administrator 
pendente lite, under sec. 31 of the 
Probate and Administration Act. It is 
not necessary for our present purpose to 
examine the scope of sec. 218 of the Indian 
Succession Act (which is reproduced in 
the Probate and Administration Act as sec. 
S’!) and of sec. 239 of the Indian Suc¬ 
cession Act (to which there is nothing cor¬ 
responding in the Probate and Adminis¬ 
tration Act). It is possible that the scopes 
of the two sections are different in this 
way; namely, the former section contem¬ 
plates an application by a party to the- pro¬ 
ceeding after the commencement thereof 
and gives the person appointed as ad¬ 
ministrator pendente lite power to deal 
with the estate, subject, to the restrictions 
mentioned, whereas sec. 239 contem¬ 
plates the possibility of an application by 
a stranger to the proceeding, an applica¬ 


tion before the commencement of the pro¬ 
ceeding, and deals only with the question 
of the custody and preservation the pro¬ 
perty. As we have said, the proper course 
to pursue in a case of this description is to 
make an application under sec, 34 of the 
Probate and Administration Act, and, in 
this view, it is unnecessary to consider 
whether the ])rovisions of the Code relating 
to the appointment of a Receiver are ap¬ 
plicable to cases of this description. In 
England, Receivers are apjxiinted in the 
course' of probate proceedings in respect of 
immov(‘able proiierties, while administra¬ 
tors pendente lite arc appointed in respect 
of moveable properties of the deceased. In 
this country, the Jjegislature has made a 
single provision by which an administrator 
pendente lite appointed under sec. 34 takes 
charge of the entire estate of the deceased. 
When an application has been made under 
sec. 31, it may be necessary for the Clourt 
to grant an injunction either in the exer¬ 
cise of Its inlieient jxjwer or under r. 7 of 
Or. 39 ot the Code. For instance, it may 
be brought to the notice of the Court that 
a parly in |)oss<’ssion is about to deal with 
the moveable jvroperties: unless an in-. 
junction is granted, the apixiintment even 
of an administrator pendente lite may 
become fruitless. The Court, under such 
circumstances, has ample authority, either 
under statutory powers or in the exercise 
of its inherent jurisdiction, to make a 
temporary order, so as not to defeat the 
ultimate order v\ hich the Court is compe¬ 
tent to make. 

In the case before us, the Appellant did 
not make an application under Sec. 34 of 
the Probate and Administration Act, 
though that was her obvious remedy. The 
only question for consideration now is, 
whether we should affirm the order of the 
District Judge and leave it open to him to 
deal with an application under sec. 34, or 
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we should in this proceeding make an order 
in that behalf. In our opinion, the latter 
course should be adopted, as the Respon¬ 
dent has expressed an intention to deal 
with the moveable properties in her hands 
for the payment of debts. There may also 
be debts to be realised. In any event, on 
the facts stated in the affidavit it is mani¬ 
fest that the estate stands in need of imme¬ 
diate administration. 

The result is that we allow this appeal, 
set aside the order of the District Judge 
and direct him to appoint forthwith an 
administrator pendcftte Ute under sec. 34 
of the Probate and Administration Act. 
There will be no order for costs either in 
this Court or m the Court below. 

Appeal aljpwed. 


CniVIL APPELtiATB JORISD OTION] 

Appeal from Appellate Decree ' 
No. 1185 OF 1911. 

Mookerjee, J. 

Beaciicroft, J. 

1914, 

Heard, 19, 20 &, 

23, March. 

Judgment, 
ti, July. 

Hindu law—Turn of mrthip, cuttom of aliena¬ 
tion ij unreasonable—Kaligkal temple, palas o/— 
Custom of alienation to person who may succeed by 
birth or marriage, if reasonable—Euentials of valid 
custom —Proof that cuttom immemorial — Presump, 
tion—Mortgage of pala —Mortgage i> may ques¬ 
tion validity of mortgage —Estoppel—Foreclosvere of 
pfoporty not immoveable, if law wl. 

Evidence showing exercise of a right in 
accordance with an alleged custom, as far 
back as living testimony can go, raises the 
presumption, though only a rebuttable 
one, as to the immemorial existence of 
the 

A custom was proved that the palas or. 
turns of worship of a certain temple were 


transferred by sale, mortgage, lease or gift 
and also that they were the subjects of 
partition and testamentary devise, but that 
the transfers had not been unrestricted, 
being confined to co-shebaits or to th^ 
members of families to whom a shebait 
could bestow his daughters in marriage : 

Held —That the custom was not un¬ 
reasonable. 

Such a custom is not unreasonable 
merely because it contravenes the rule of 
Hindu law that a religious office is in¬ 
alienable. 

Since customs in general involve some 
inconsistency with the general common law 
of the realm or are contrary to a particular 
maxim, the fact of this inconsistency i- 
)iot of itself a ground for holding the 
custom unreasonable and bad. 

The reason referred to in the rule that a 
custom should be reasonable is not every 
unlearned man’s reason, but artificial and 
legal reason warranted by authority of law. 
It IS sufficient if no good legal reason can 
he assigned against it. 

The period for ascertaining whether a 
particular custom is reasbnable or not, is 
the time of its possible inception. 

Since every custom sanctioned by the 
Courts must be reasonable, it follows that 
every case where a custom has been up¬ 
held by the Courts is' an example of a 
reasonable custom. 

In the absence of a custom or usage to 
the contrary or any term to that effect in 
the deed of endowment, a religious trust or 
the right of management of a religious 
or gharitable endowment or a religious 
office attached to a temple Or any other 
endowment cannot be alienated by the 
holder. 

There is authorily for the proposition 
that alienation of a religious office may be 
validly made in favour of a persrm star^ 


RIoiiAMAYA Debi, 
Plaintiff, Appellant, 

w. 

Haridas Haldar 
and anr., Defendants, 
Respondents. 
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ing in the line 'of succession and not dis¬ 
qualified by personal unfitness. 

Foreclosure is a remedy of the mortgagee 
ishich is not confined to mortgages 
of land. It is equally applicable to mort¬ 
gages of chattels. 

The mortgagee of a pala of worship is a 
mortgagee not of immfoveable but of in¬ 
tangible property and he is entitled to fore¬ 
close the mortgage quite as much as a 
mortgagee of chattels. 

Where in mortgaging his turn of wor¬ 
ship the shebait expressly declared that no 
objection bn his part or on behalf of his 
heirs or representatives would be main¬ 
tainable ; 

Held, by Mookbiuhb, J. (Bbachcroft, 
J,, reserving his opinion) that in the 
circumstances of the case the Court should 
not depart from the ordinary rule that the 
mortgagor cannot dispute the title of the 
mortgagee. 

The rule that the mortgagor cannot set 
up against his mortgagee the title of a 
third person has been held applicable where 
the mortgagee is a trustee, acting in a 
public capacity and not for his own benefit 
—though it would be inapplicable where 
the mortgage is void as contrary to statute. 

This was an appeal from a decision ''f 
T. W. Richardson Esq., District Judge, 
•24-Pargana8, dated* 3rd Eebruary 1911, 
modifying that of Babu Pramathanath 
Chatterjee, Subordinate Judg(‘, 24-Par- 
ganas, dated IGth August 1910. 

The material facts are set out in th(> 
judgment. . 

Dr. Rash Behary Ghosh, Babtis Mohe^i- 
dra Nath Roy, Biraj Mohan Mozumdar, 
Hart Bhusan M'ookerjee, Mdhini Mohan 
Chatterjee and Sarat Chandra Mukherjee 
for the Api>ellant. 

Mr. C. R. Dass and Babu Atul Krishna 
^oy for the Respondents. 
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The Judgment op the Court was as 
folloVs:— 

Mookbrjeb, J.—This is an appeal by 
the Plaintiff in a suit for foreclosure of 
a mortgage by way of conditional sale, 
executed in her favour by the Defendants 
on the 16th August 1905, in renewal of 
two previous conditional mortgages, dated 
the 8th October 1900 and 9th December 
1901. The earlier mortgages had been 
granted to secure loans of Rs. 1,400 and 
Rs. 800 respectively. The mortgage now in 
suit was given to secure the sum of 
Rs. 2,200 which was to carry interest at 
the moderate rate of six per cent, per 
annum and was made repayable on th'e 
16th August 1908. The subject-matter 
of the scojjrity consisted of three palas or 
turns of worship held by the mortgagors 
in the temple of the (loddess Kali at 
Kalighat. The mortgage money was not 
repaid on the due date, and the Plain¬ 
tiff commenced this action on the 13th 
September 1909 to recover the sum 
wilh inti'resl and costs. The Plain¬ 
tiff alleged in flic plaint that the 
palas were transferable according to im¬ 
memorial custom. The first Defendant, 
who alone contested the claim, set up in 
his written statement the case that the 
palas were not transferable by custom, and 
that even if the alleged custom was prov¬ 
ed, no Court should recognise and enforce 
it, as it \sas unreasonable and opposed to 
public jKiliey. The Subordinate Judge 
held that the palas wore transferable by 
custom in a limited market, that the 
custom was neither unreasonable nor op¬ 
posed to public policy, and, that the 
Plaintiff was accordingly entitled to a fore¬ 
closure decree. On appeal, the District 
Judge has reversed this decision and has 
given the Plaintiff only a personal decree 
against the Defendants, as in his opinion 
the custom of transferEbility of pofos was 

27 
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opposed to public i)olicy and unenforceable 
in a Court of Justice. On the present 
appeal by the Plaintiff, three substantial 
grounds emerge for consideration, namely, 
first, are the mortgagor^ estopped to dciiy 
the validity of the morlgage on the ground 
that the property given by way of security 
was inalienable: secondly, is the custom 
of transferability of palas reasonable ''O 
that it may be recognised and enforced b) 
a (’ourt ('f Justice; and, thirdly, is the 
Plaintiff' entitled to a foreclosure decree, 
in view of the nature of the propcjrty given 
by way of security? Before T deal wilh 
these questions, it is necessary to define 
the cu.stoin, which, the ('ourhs below ha\e 
concurrently found, doe.s exist in resjiect 
of this particular lehgious touiulalion. 

The Courts below havo found that pu/u.s 
are ordinarily transferred by sale, mort¬ 
gage, lease and gift, and that they are also 
the subject of ])artition and of testainentaiw 
devise. This is proved, not merely by 
oral evidence, but also by evidence of con¬ 
crete instanc.es in W'hich such transactions 
have come before Courts and have been 
u[)held as legal. One of the earlie.st tran¬ 
sactions ol which W(‘ find mention is a 
mortgage by way of conditional sale of a 
pula, which w'as I'xeouted on the Jih 
October 1H19 and was foreclosed in due 
cours.\ We have other instances of con¬ 
ditional mortgages, dated llth April IKJ] 
and JOth June I8JI, which were both foie- 
cloicd in ]f^37. We have further a condi- 
tioniil morlgage of the 18th February IHd.') 
which was foreclosed on the 8th August 
1840 after contest in a suit in which the 
mortgagor unsuccessfully pleaded that th<- 
pah was non-transferable. A more 
modern instance is a conditional sale of 
1864 which was foreclosed on the lOth 
December 1867. Instances of sales of 
pdWS, specially in recent years, are quite 
numerous, and it is not disputed that two 


of the palas in suit were acquired by the 
father of the first Defendant, mortgagor, 
by purchase. Instances have also been 
adduced in which palas have been sold in 
execution of decrees, have been leased out 
for longer or shorter [leriods, have been 
bequeathed like other projierty and have 
in fact formed the subject of transfer in 
Mime form or other. One of the most re¬ 
cent instances on the record is a decree of 
this Court, dated 30th August 1900, which 
directed jKisscssion to bo delivered of a pala 
which had been mortgaged by way of con¬ 
ditional sale, followed by a decree for fore¬ 
closure. It has been conclusively proved 
that 83 palas out of 360 have changed 
hands permanently. These facts amply 
justify the concurrent finding of the 
Courts below that the custom of transfer 
i)f palas i»f the Kalighat shrine has been 
ebtabli.Hhed beyond the shadow' of a doubt; 
the existence of the custom has been 
traced back almost to the time of the first 
establi-shment of British Courts in this 
countr}, and (wen early as 1840, the 
Court found tliat the custom of transfer 
was fully established. The evidence, at 
(he same time, established that these 
translers have not been unrestricted; but 
hav(‘ been confined to ca-shebaits or to the 
members of familie.s to whom a shehait 
can bestow his daughters in marriage; in 
.other words, there is undisputed and over¬ 
whelming evidi'nce, oral and documentary, 
that in practice palas have been transferred 
during at least 90 years, though in a 
limited market which those alone can enter 
who ah* qualified to become shehait by 
birtli or marriage. Only one instance has 
bei'n traced, in which a transfer in favour 
of an absolute stranger, not connected with 
till* hereditary shebaits by blood or 
marriage, has been recognised, but the 
transferee in that case was the hereditary 
pujari or priest whose function, it ipust 
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be observed, is entirely distinct from that 
of a shebait. The Plaintiff is the widow 
of one Jnanendra Nath Mookherjee who 
was *the son of the daughter’s son of a 
uieraber of the senior branch of the family 
(if Haidars who are the hereditary shcbuitfi 
of the (loddess Kali. The husband of the 
Plaintiff was also the son of a daughter of 
!t Haidar, in other words, the husband of 
the Plaintiff was descended from the 
Haidars on the paternal as also on the 
maternal side. The Plaintiff is. conse¬ 
quently, a ixissible <thebait ; in other words, 
the contingency might lune happened 
which would have* entitled the Plaintiff 
to ta.ke one or more paUis by inheritance. 
The Plaintiff is plainly entitled to the 
benefit of th(> enstom. and this conclusion 
does not in any way contravene the well- 
established rule that a cii.stom cannot be 
enlarged by pant\ of reasoning' Arthur 
V. Bakenhnm (1), Pradyote Kumar (iopi 
kri^hna (2). The Plaintiff is conclusively 
proved to belong to a class of pi'rsoris to 
whom patas have hitherto been transf(*rred 
and the transfers have been recognised as 
valid. Con.sequently, if the validity of the 
custom is establislu'd, there is no conceiv¬ 
able reason whv tlu* Plaintiff' should not 
by foreclosure bi'come ( iititled to the three 
pnlas in dispute. 

As regards the first question, it has been 
argued on behalf of the mortgagee that as 
no man is allowed to disjmte a title which 
he himself has granti'd, the mortgagor can¬ 
not set up against his mortgagee the title 
of a third person; this cannot be disputed 
[Doe V. Pegye (3), Goodtitle v. Bailey (4>, 
Doe V. Vickers (5), Doe, v. Cdifton (6^. 

r 

(1) 11 Modam U8 (l61) (170 ). 

(2) I. L. R. 37 C»1. 322 (IflIO). 

(8 1 T. R 768 (178.V). * 

(4) Cowper 801 (1777), 

(6) 4 A. & B. 782 (1838 . 

(8) 4 A. A E. 8181(1888). 


King V. Smith (7), Debendra Nath v. 
Mirza Abdul Samed (8)]. The rule has 
been held applicable where the mortgagor 
IS a trustee, acting in a public capacity and 
not for his own benefit f Doe, v. Horne (9), 
notwithstanding the contrary dictum in 
Fairtitle v. Gilbert (10), Doe v. Hares 
(11)], and the principle has been repeated¬ 
ly approved and applied in the Courts of 
the United Slates that a mortgagor 's 
estopped to deny his title, and cannot set 
up as a defence for himself against tho 
mortgagee that the property so mortgaged 
i.- trust pro|}erty which ho has no right to 
mortgage {Bush v. Marshall (12), Strong 
V. Waddell (13), Jones v. Reese (14), 
Fairts V. Horston (1,5). Botsdair v. Jones 
(Ifi). Usina v. Wilder (17), McLe'on v. 
Smith (18)]. The reason for the rule s 
concisely put by Collier, C. J., in Stewart 
\nderson (19), “by the mortgage, the 
mortgagor profe.sses to convey, and thua 
declares that he has an mterest co-exten- 
sive with what he undertakes to transfer; 
and he will not Iw* heard to say, in contra¬ 
diction of Ills ow u deed or in opposition to 
a claim founded thereon, that he was 
guilty of a falsehood and had no estate or 
interest theri'in.” This principle has 
been held inapplicable where the mort¬ 
gage is void a,s contrary to statute [Breu- 
star V. Madden t'20)] on the ground that 
“it 18 not competent to parties to a oon- 

(7) [1900] -2 Ch.|426. 

(8) lOC. L.J. If0 ( 68) (1909). 

I») 8 Q. B. 767 ; 61 rt. K. 3«7 (1841). 

(10) 2 T. R 171. 

(11) 4B. AAA. 435 (440) (18.48). 

(12) 6 Howard 284. 

(18) 66 Ala. 471. 

(14) 86 Ala. 134. 

(16) 74 Ala. 162. 

(16) in Oa. 499. 

(17) 68 Oa. 178. 

(18) 49 WU. 200. 

’* (19) 10 Al^. 504 (608). 

(20) 1.6 Kana 249. , ^ 
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tract to estop themselves or any body, else 
in the face of an Act of Parliament ” ; 
BarTOw\s case (21). Hence, it has been 
ruled that a corporation is not estopped 
from pleading that a mortgage made by it 
is ultra vires: Ev parte Watson (22). Hee 
also Fairtitle v. Gilbert (10), Blackburn v. 
Cunlifje (23), British M. B. Go. v. Gharn- 
u'ood F. R. Co. (24). But the view has 
been steadily maintained that trustees for 
a public pur})ose are not, by the nature of 
their onice, protected from the operation 
o*" e.stopjiel as against the assignees of the 
original parties to tlie deed in question [ Doe 
V. Horne (9), Webb v. Herne (25), Higqs 
V. Northern Assam Tea Co. (2(3)]. I am 
not prepared to accept the vi«'w indicated 
by Banerjec, .1., in Mallika v. fiatanmoni 
(27), which receives no snpfXDrt from the 
decision of (he .Tudicial Committee in 
Juggut Mohince v. Sookheniony (28), cit¬ 
ed in support of this position ; but there are 
cases where trustees have been allowed to 
im|>each their own grants \Rumonee v 
Baluck (29) and conflicting dicta are to be 
found in Gulam Drabi v. Nagarnmal (30) 
and Gulzar v. Fula (31); see Bidhu Sahu 
V. Gopi Charan (32) whore the earla r 
cases are discussed]. 1 am of opinion tliat 
in the ca.se before us, the Court should 
not depart from the ordinary rule that the 
mortgagor cannot dispute the title of th(‘ 
mortgagee, spi cially in view of the express 

(9) 13 Q. B. 757 ; 61 R. R. 397 (1842), 

(10) 2 T. R 169 (1787) 

(21) 14 Ch. D. 482 (441) (1880). 

(22) 21 Q. B. D SOI (302) (1888). 

(23) 29 Ch. D. 902 (1885). 

(24) 18 Q. B. D 714 (719) (1887). 

(25) L. K. 5 Q. B. 642 (1870). 

(26) L. R. 4 Ex. 8S7 (1869). 

(27) t 0. V7. N. 493 (1897). 

(28) 14 M. I, A. 289 ; 10 B. L. R. 10 ; 17 W. 

R. 41 (1871). 

- ^ (29) 14 W. R. 101 (1870). 

^ (80) 6 Mod. L. J. 270. 

(81) L L. R. 6 All. 24 (1888). 

. (82) 17 C. L J. 233 (287) (1912). 


declaration of the mortgagors in the fourth 
paragraph of the mortgage-deed t^jat “ no 
objection on their part or on behalf of their 
heirs or representatives shall be maiiilain- 
iible.” But I do not desire to rest the 
decision solely on the ground of estoppel, 
for, as will presently be seen, there is no 
substance in the objt'ction raised by the 
mortgagors. 

As regards the second question, it has not 
been disputed on behalf of the mortgagee 
that in the absence of a custom or usage to 
the contrary or any term to that effect in 
the deed of endownu'ut, a religious tru.st 
or the right qf management of a religious 
01 charitable endowment or a religious 
oflice attached to a t<‘mj)le or any other 
endowment cannot he alienated by the 
hold(‘r: Raja Vurmah v. Ravi Vurmah 
(.33), Rama Varma v. Raman Nayar 
(3f), Kaunan v. NUakandan (35) Lak- 
shmaiisteami v. Rangnmnia (36), Gnana- 
sambandhn v. Vclu Pandaram (37), 
.Ibdnl Wahib v. Rahman (38), Nara- 
yana v. Ranga (39), Snbbarayudu v. 
Kotayya (10), Alagappa v. Sivarama 
Sundara (41), Rajeswar v. Gopeswar (4*2), 
Durga v. Chanchal (43), Rup Narayan v 
Jnnko (44), .Mallika v. Ratanmoni (27), 
Rangastoami v. Ranga (45), Rajaram v. 

(27) 1 C. \V. N. 493 1897». 

33) L. R, 4 I. A. 76: s. 0 . I. L. R. 1 Mad. 
235 (1876). 

(84) I. L. R 5 Mad 189 (1832). 

(35) I.:L. R. 7 Mad. 387 (1884). 

(36| I. L. R. 26 Mad. 31 (1902) 

(17) L. R. 27 I. A. 69 ; s. c. I. L. R. 28 Mad. 
271 (1899). 

(38) I. L. R 24 Cal. 88 (1896). 

4 (39) I. L. R. 15 Mad. 188 (1891). 

(10) I. L. R. 16 Mad. 889 (1892). 

(41) I. f,. R. 19 Mad. 2ll (IsOO). 

(42) li; 0. W. N. 782 ; s. (M. L. R. 84 Cal. 
828 (1907); on app. 12 0. W. N. 328 : s 
c. . L. R. 85 Oal. 226 (1907). 

(48) I. L. a 4 All. 81 (1881). 

(44) 8 r. L. R 112 (1878). 

(45) I. L. R 16 Mad. 146 (1892). 
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Ganesh (46), Ukoar v. Ghander (47), 
Juggumath v. Kishen (48), Kali Charm 

V Bangshi (49), Duhe v. Srinibas (60), 
Ramanathan v. Mmugappa (51), Trimhak 
V. Lakshman (62) and Kuppa v. Dorasami 
(53). There is also authority for the pro¬ 
position, that alienation of a religious office 
may be validly made in favour of a person 
standing in the line of succession and not 
dis<pialifiod by |x^rsonal unfitness ; Sitaram 
Bhat V. Sitaram Ganesh (54), Mancharam 
V. Pranshankar (55), Annasanii v. Rama 
Krishna (56) and Nirad Mohini v. Shiha~ 
das (57). But the Appellant does not in¬ 
vite us to go even as far as this proposition. 
She asks us to assume (hat a pala or turn 
o^■ \\orship is not alienable, except by 
custom, and contends that the custom 
which has been proved in this case should 
be recognised by the C'oujt; Raja Vurmah 

V Bari Vurmah (33), Gnnnasambandha 
V. Vein Pandaram (37). This raises the 
question, whether the custom possesses the 
characteri.'jtics deemed essential for the 
validity of a custom. These essential at¬ 
tributes were s}K'cificd by Tindal, C. J., In 
Tyson v. Smith (68) in these terms ; “ A 
custom to be valid must have four essentiil 
attributes— first, it must be immemorial; 
secondly, it must be reasonable; thirdly, 
it must have continued without interrup- 

(88) L. B. A I. A 76 : s. c. I. L, R. 1 Mad. 

236 (1876). 

(87) L. R. 27 I. A. 69 : 8. c. I. L. R. 23 Mad. 

271 (1899). 

(46} 1. L. R. 23 Bom. 181 |1898) 

(47) 8 W, R. 162. 

(48) 7 T. B. 266 (1867). 

(49) 16 W. R. 889 ; 6 B. L. R. 727 (1871). 

(60) 6 B L. R. 617 (1870). 

(61) I. L R. 27 Mad. 192 (1903). 

(62) I. L. R. 20 Bom. 496 (1696). 

(68) I. L. R 6 Mad. 26*(1886. 

(64) 6 Bom. H. C. R. 260 (1669). 

(66) I. L. R. 6 Rom. 298 (l'>82). 

(56) I. L. R. 24 Mad. 219 (1900) 

(57) I. L. R. 86 Cal 976 (1909). 

(68) 9 Ad. and EL 106 (1836) 


tion since its immemorial origin; and 
feurthly, it must be certain in respect of 
its nature generally, as well as in respect 
of the locality where it is alleged to obtain 
and the persons whom it is alleged lo 
affect ”. fSeo also Hurpurshad v. Sheo 
(59), Raja Vurmah v. Ravi Vurmah (3.3), 
Lutchmeeput Singh v. Sadaulla (60) and 
Ghasiti v. JJmrao (61).] In the case be¬ 
fore us, the custom obviously satisfies the 
first, third and fourth requii*ements. The 
time when the custom originated is un¬ 
known; all that has been ascertained is 
that, as far as the evidence can be carried 
back, it has been in existence. This takes 
the case out of the rule formulated oy 
Willes, J., in London Corporation v. Cox 
(62) that “ a cu.stom originating within 
time *of memory, even though existing in 
fact, is void at law.” There is no force 
in the contention that the proof of the 
existence of the custom should have been 
carried back by direct evidence to 1793 
when the first Regulations were passed 
by the Indian Legislaluro, if not to the 
year 1773, when the Supreme Court was 
established. It is well settled that 
evidence showing exorcise of a right in ac¬ 
cordance with an alleged custom as far 
back as living testimony can go, raises the 
presumption, thougli only a rebuttable pre¬ 
sumption, as to the immemorial existence 
ot the custom. x\s Tindal, C. J., said in 
Bastard v. Snnth (63). you cannot reason¬ 
ably expt'ct to have it proved that the 
custom did in fact exist before time of legal 
memory; but you are to require proof, as 
far back a.s living inemoiy goes, of a con¬ 
tinuous, peaceabh' and uninterrupted user 

4 

(33) L. R. 4 I. A. 76 : s. o. I. L. B. 1 Mad. 

236 (1876). 

(69) L. R. 8 I. A. 269. 

(60) f. L. R. 9 Cal 698 (1882). 

(61) I. L. R. 21 Oal. 149 (1893'. 

(62) MR - 2 H. L. 239 (269) (1866). 

(63) 2 Moody and Ryan 129 (136), 
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of the custom. To the same effect is the 
observation of Parwcll, J., in Mercer v*. 
Denne (64) : "not only ought the Court 
to l)e slow to tlraw an inference of faot 
which would d(‘feal a right that has been 
exercised during so long a |)eriod as the 
I resent, unless such infenmee is irresistible, 
but it ought to presume everything 
siblc to presume in favour of such a right.” 
It is interesting to note that Vijnaneswara 
in his Mitah'thara enunciated a similar 
rule (Yajnavalkya, B(M)k IT, *27). On the 
authority of a (ext of Katyayana, he holds 
that " tmio within the memory of man 
extends as far as a hundred years," as a 
man has, according to a hundred 

years’ duration ot life. (Mitakshara, 

trails., (iharpure. p. oO.) Apararka, in 
his commentary on the same ti'xt of 
Vajnavalkya, treat-, a period beyond throe 
generations (that is, om* hundred and five 
years) as tune imiiK'niorial, and, refers to 
an earlier text to -,how that a period beyond 
sixty years might he tn'atcd as time bs- 
yond human memory. In any event, it 
IS well settled that if the e.vi.stcnce of ih. 
cu.stom has been proved for a long period, 
the onus lie-, on (he jn-rson seeking to di.i- 
pro\e the custom, (o demonstrate its ini 
possibility; in this case, the mortgagors 
have entirely failed to meet the evidence 
of the cnstoiii adduced by the Plaintiff. 
There is also no reason for serious contro¬ 
versy as regards the certainty and o/in- 
timiity of the custom. The only ques¬ 
tion. conseijnently, for consideration is, 
whether it is reasonable as the Appellant 
contends, or unreasonable and opposed to 
public |.K)licy as the Kespondent asserts, 
li is indisputable that if a custbm be 
against reason, it has no force in law; but 
as explained in Co. Litt 6'2A, the reason 
here reared to is not to be imderstood as 
meaning every unlearned man's reason, 

(64) [1901] 3 r'h. m (556). 


hut artificial and legal reason warranted by 
authority of law; or as Blackstone puts it 
(Commentaries, Vol. 1, p. 77), it is suffi¬ 
cient if no good legal reason can be assigned 
i.gainst it. When, however it is said that a 
custom is void, becan.se it is unreasonable, 
nothing more is meant than that the un¬ 
reasonable character of the alleged custoL.; 
conclusively proves that the usage, even 
(liough it may have exi.sted from time im¬ 
memorial, must have resulted from ac¬ 
cident or indulgence and not from any 
right conferred in ancient times : Sahs- 
burij V. (iladstonc (6.5). It is aUo 
well set til'd that the jicriod for ascertain¬ 
ing wlietlK'r a particular custom is reason¬ 
able or not, i.s the time of its possible in¬ 
ception; this is in accord with the obser¬ 
vation in the Tanistni cu'tc (66): "the 
coirimenceincnt «t a ciisioui (for every 
custom hath a coiiinieiicement, although 
the memory of man rloth iifit extend to it, 
a (lie ruer Nile lialh a spring although 
(li'ograpliers cannot find it) ought to be 
upon reasonable ground and causc, for I'f 
I was unreasonable in the original, no 
usage or continuance can make it good : 
(,ih>h{ lib inifio noil valuit tractu tenipo- 
ns lion rO}iD(tle.\cit." When tested in the 
liglit of thes' [trinciples, no good ground 
<■1111 be assigned why the custom should b-; 

(■< ndemnod as unreasonahlc. There is no 
force in the contention of the Respondents 
that because the custom contravenes the 
Mile that a religious office is inalienable, it 
nui-,1 be pronounced to be against public 
policy; if this argument were to prevail, 
all cu.stoms would be unreasonable. Since 
custom^; m geu(‘ral involve some inconsis¬ 
tency with the general common law of the 
realm or are contrary to a particular 
maxim, the fact of this inconsistency is 
not of itself a ground for holding the 

' (6r) 0 H L.C. 692 (1861). t 

166) D«vi»29(32). 
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custom unreasonable and bad ^Tyson v. 
Smith (58)]. Thus in the Tanistry case 
(66), it is said that “ several customs which 
had been adjudged void in our books as 
being unreasonable against common right 
01 purely against law, if their nature and 
quality be considered, will be found in¬ 
jurious to the multitude and prejudicial to 
the rxjmmon wealth.” To tlio same effect 
is Co. Lilt 113A; " Coiisuctudu t‘.c certa 
MUsa rationubili usiiatn pm at coiidhuih m 
legem." Is theie then anything to show 
tliat this custom is injurious to the endow¬ 
ment or to the c<jmirion wealth? One ot 
the mortgagors has a turn of worship or 
pala; he is entitled iji lhif> rlunaeter to 
collect the olferiug', made to the (Joddess 
on the da\ on which lii> luin tails; he 
applies- a iMUtion ol ‘In income tor the 
worshi[) ol the toiddes.. and approju’iales 
the reinaindi'r tor his persijual us('. It is 
not material to consider whethei he should 
not apply the whole of the income for re¬ 
ligious and charitable purjKjses; but let us 
assume that he, and eveiw shcbait like him 
who has a pala, may be compelled to do 
so. He transfers liis turn of worship to a 
person who, in certain contingencies, 
might, in hi.s own light, have been a 
shcbait and might have held a pala. The 
transferee, as holder of the pala, is under 
precisely the same obligation to the endow¬ 
ment as the transferor himself. It is 
difficult to appreciate how a custom which 
recognises and validates a transfer to 
members of a limited circl<‘ under these 
circumstances can be ddrimental to the 
endowment or to the fiublie. There is no 
question that a pala of the Kalighat V-'tnple 
is heritable, and it is immaterial whether 
the heir is a male or female; the custom 
ID this respect is established beyond doubt 

((S) g Ad. and HI. 406 (1868;. 

(66) Davia 28 (32). 


[Janohee v. Gopaul (67)]. There is also 
ifo question that though probably religious 
offices vvere originally indivisible, they are 
now deemed partible | Tnmbak v. Lahsh- 
man (5‘2), Mitta Kunth v. Neerunjun 
(68), bJlder widow v. Younger widow (69), 
Sethu llama v. Mcruswamiat (70), Damo- 
dar D‘%s v. IHtam Ham (71), ^Nagia v. 
Muthachary (72), Limba v. llama (73), 
llaman v. Gopal (7f), Hajeswar v. G//)< 
swat (-12), .\nundmoyce v. Hajkant Nath 
(75), Ham. Sooridur v. Torak (76), Deben- 
dra V. Odit (77), Ishnn v. Monmohini (78) 
and Gopce v. Thakoordos.'t (79)]. Indeed, 
the very name pala or turn of worship 
shows that the right is [lartible. This in- 
vohes, by necessary implication, the at¬ 
tribute of transferability as amongst the 
uieinhers of the family of shebaits; parti¬ 
tion .signifies the surrt'nder of a portion of 
joint light in exchange' for a similar right 
trom (he co-owner. There is further no 
question tl.at a pala has not oinly been 
deeiiK'd heritable and jiarlible; it has also 
boon treated as devisable, as is illustrated 
by th(' ease of ihc sister of the first De¬ 
fendant, who obtaiiK'd a pala under the 
testamentary devise of her father. This, 
again, involves the neognition of the 
transferable character of a pala; the exer- 

(4*2)11 C. vv N. 782 : s o. I. L. R. 84 Cal. 828 
(1907); on app 12 (\ W. N. 323 : s. C. 
1. L. R. 35 Cal 226 (1907). 

(52) I L. R. 20 Bom. 495 (1895). 

(67( I L R 2 ('al. 365 (37*2) P'77) 

(68) 14 B L. R. 166 ; 22 W. R. 437 (1874). 

(69) 1 Mac Sel Rep 150 (23'). 

i70; I L. R. 34 Mad. 470 (1909'. 

(71) I L U. 17 B.m 27l i lh92). 

(72) 11 M. L. J 215 (222) (19011. 

(73) I. L. R. 13 Bom 5t8 (IS'S). 

(74) 1. 1. R 19 All. 428 |1897i. 

(75) b W R. 193 iI867). 

(76) 19 W. B.,28 (1872). 

(77i I. L. R. 3 Cal. 390 (1878). 

(78) 1. L. R. 4 CaL 68S (1878). 

(70) L L. B. 8 C»l. 807 ( 888). 
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cise of the right to make a bequest implies 
an assertion of the riglit to make a transfer 
Viter vh'os. It folhms, consequently, that 
tlie customary right to malve a sale, mort¬ 
gage, gift or lease of a pala in favour of 
persons within a limited circle is closely 
associated with and ixissibly developed out 
of the heritable, devisable, and partible 
character of a pda. A cuotom of this des¬ 
cription clearly eaniiot Le cha,racterised on 
any rational ground as unreasonable or 
opjxised to public jxilicy. It is further 
worthy of note that this is not a novel view 
of the true character of such a custom; foi 
as early as 81h August 1840, the validity of 
a conditional mortgage of a pula, effected 
on the 18th i'’el)ruar} 1835, was upheld in 
a. contested litigation. Since every Qustom 
sanctioned by the Courts must be reason¬ 
able, It follows that every case where a 
custom has been upheld by the Courts is 
an example of a reasonable custom. 
Wlien the evidence is examined from this 
jioint of view the case for the mortgagee is 
materially strengthened; for, as is clear 
from the record, not only the existence but 
also the validity of the custom has been 
ie]K;ateilly recognised by the C’ourts during 
at least 70 >ears jirior to the institution 
of this suit, while no single instance has 
been found where its reasonableness has 
been successtully assailed. The custom of 
transferability of a pala in favour of a 
limited circle of transferees must accord¬ 
ingly be held valid and no good reason has 
been assigned why it should be deemed 
iinreu.sonablo or OiqiOocd to public policy. 

As ngards the third question, it has 
b -en argued on ))ehalf of the mortgagors 
Hes^Kiiidents that as Or. 34 of-the Civil 
Pnx'cduro (^xle of 1908 applies only to 
mortgages of immoveable property, the 
is not entitled to a decree for fore¬ 
closure; and in this connection, reference 
has been made to Eshan Chandra v. 


Monmohini (78) and Jati Kar v. Mukunda 
Deb (80), to show that a pala or turn of 
worship is not immoveable property. 
There is no substance in this contention. 
U is well settled that foreclosure is a 
I’l'inedy of the mortgagee which is not 
confined to mortgages of land; it is equally 
apjilicable to mortgages of chattels, as 
decided by the House of Lords in Harrison 
V. Hart (81), Tancred v. Palts (82), and 
Kempy. Westbrook (83). The case before 
us is clearly not that of a pledge of a 
moveable; such a pledgee, as pointed out 
m Harrold v. Plenty (84), is in a very differ¬ 
ent nosition from an ordinary mortgagee, 
as he has only a special property in the 
(lung pledged and may obtain a sale but 
not a foreclosure. The Plaintiff is a 
mortgagee, not of immoveable but of in- 
(angiblo property, and he is entitled to 
foreclose the mortgage quite as much as 
d mortgagee of chattels. [Jones on 
( battel Mortgage, 1908, secs. 699 and 
776.J Tt is wwthy of note that as early 
n-, 1181, (ilanvillc described in detail a 
lemedy applicable to chattel mortgages 
vvlueh is substantially equivalent to the 
modern procedure for foreclosure and 
(<rder absolute on failure of the mortgagor 
to redeem withm the ixiriod fixed by the 
Court. [Glanville, Tr. Bc'arnes, Book X, 

( h. 6-8; Ed. lieale, 1900, pp. 204-210.] 

11 may be added that if the contention of 
the mortgagors were to prevail they might 
find themselves in a worse position than 
what they would occupy under a fore- 
elosuie decree; for, if (he procedure for 
foreclosure, with its consequent oppor¬ 
tunity to the mortgagor to redeem, is not 
applicable, the mortgagee may very well 

.(78) r.L.R. 4CaI. 688 (1878). 

(80) I. L. B. 39 Oal. 227 (1911). 

(81) 1 Comyni 893 ;*2 Eq. Oaa. Abr. 8. 

(82) 2 Foublanque on Equity, Fifth Edo. 261 n. 

('18) 1 Vm. (sen.) 278 (1749). 

(84) [IDOIJ 2 Cb. 814. 
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contend that the contract between the 
parties must be strictly enforced and that 
as the time for repayment has passed 
away, the title of the mortgagee to the 
mortgaged property has become absolute; 
such a result could hardly have been con¬ 
templated by the mortgagors. 

The result is that this appeal is allowed 
and the decree of the District Judge dis¬ 
charged. On account taken of the sum 
due on the conditional mortgage in suit 
on the 16th November next, it transpires 
that the mortgagee will be entitled to 
Hs. .3,421 for principal and interest up to 
that date. The decree will direct that if 
the Defendants pay this sum, together 
with costs of all the Courts with interest 
thereon tas specified in the decree of this 
CJourt) on or before the 16th November 
1914, the mortgage will stand redeemed. 
On default the mortgage will be foreclosed 
after the decree absolute has been made 
by the primary Court in due course. The 
hearing fee in this Court is assessed at 
thirty gold mohurs. 

Bbachcroft, J.—1 agree with the pro¬ 
posed order on the second ground dis¬ 
cussed by my learned brothiu*. On the 
question of estoppel I prefer to reserve my 
opinion. 

Appeal allowed. 


[0RIMII7AL APPELLATE JURISDIOTION] 

App. No. 903 of 1911. 
floLMWOOD, J, 

Sharfuddin, j. Juno Rai and others, 
1912, Appellants, 

Heard, 13 and 

14, February. The King-Empei^ob, 

J udgment, Re.spondent. 

19, February.] 

Criminal Prooe/iurt Code (Jot V oj 1893^, $ea. 
161—StaUnunt recorded J>y the pol'ce, eonsiiera- 
^ion of, hp Court—Criminal trial -Duty of Judge 
to record independent finding ai to truth or other- 
w’w of eiidenee. 
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Where the Sessions Judge in his judg¬ 
ment gave no finding as to the truth or 
falsity of each witness's statement, but re¬ 
lied entirely an the difference in what they 
said in Court and what they said or were 
alleged not to have said before the police : 

Held— That it is exceedingly dangerous 
to appeal from evidence judicially record¬ 
ed under the sanction of cross-examination 
to alleged statements made to the police 
which are not judicially recorded. 

It is the Judge’s duty to make up his 
mind, while the toitness is before him, 
whether he is a witness of truth or false¬ 
hood, and it is only when the Judge sees 
any reason to distrust his evidence that 
omission in a police record can become of 
any importance. 

This was an appeal against the convic¬ 
tion and sentence passed by G. .1. 
Monahan, Esq., Se.srions .ludge of Sha- 
habad, under secs. 147, 148 , 395 , 326/149 
and 321/119, I. P. C., on the 10th Octo¬ 
ber 1911. 

The material facts will appear from the 
judgment. 

Mr. K. B. Dutt and Babu Surendra 
Nath Choshal for the Appellants. 

Mr. Orr, Deputy Legal Remembrancer, 
for the Crown. 

The Judgment op the Court was as 
follows;— 

This is an appeal from the judgment and 
sentence of the learned Sessions Judge of 
Shahabad who differing with the a»ssessor8 
convicted four persons Jung Rai, Keshwar 
Singh or Rai, Ram Narain and An jar Abin 
under secs. 148, 395 and 326 read with 149 
and sentenced the first to 10 years’ rigorous 
imprisonment, the others to seven years 
each. 

Originally eight persons were arraigned 
before him on these charges, but four have 

28 
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been acquitted though we confess we are 
unable to appreciate any difference' be¬ 
tween their cases and those of the present 
Appellants. 

It is alleged that 200 of the tenants o'" 
Barsingha, a village in the Ballia District, 
crossed the (langes on the day of occur¬ 
rence and looted the fields of the Sureman- 
pur Burja tenants. It is also alleged that 
one Bhubaiideo Rai (not in custody) pur- 
BU(‘d one Chegan and speared him killing 
him instantaneously. Then it is said that 
Sheogobind who has been tried and ac¬ 
quitted on his establishing a convincing 
alibi pursued Bhola Rai and sjx^ared him 
sc that he also died. 

Hamarain or Ilarriandan Rai (P. W. 2) 
was grievously hurt with a spear so that 
his dying declaration had to be taken and 
then (he mob disappeared as suddenly as 
they had come. 

There had been already an apprehension 
of a breach of the |>eace between the men 
of Suremanpur Burja and Salempnr and 
St bitter was this quarrel that a police 
guard had to be posted on the Chur. In 
the meantime, however, some of the 
Barsingha raiyats had obtained settlement 
fiom the Collector of lands in Salempur 
which apjxiars to be a khas mahal, and 
this annoyed both the Salempur people 
and the people of Suremanpur Burja who 
also wanted settlement of these lands. 

The defence is that the boundary dis¬ 
pute between Solempur and Suremanpm 
culminated that day in a fight in whiih 
these persons were killed and wounded and 
thai the two sets of villagers continued to 
iuqilicate Barsingha men. It is found by 
the Judge that this boundary dispute had 
not been settled and these are points in 
this ca^e which convince us that the 
def^ story 13 true. All the witnesses 
swear in the clearest way that Sheogobind 
gjiearod Bhola Rai. There is no room for 


doubt or escape from this statement and 
as it has been found to be totally false, this 
considerably discounts the other evidence 
as to identification on which the whole case 
against the Appellants turns. It is not 
like a case where an offender has been given 
the benefit of the doubt on showing strong 
evidence of alibi as against a mere alleg¬ 
ation of presence in the riot. 

The identification made by all the wit¬ 
nesses is discredited by their false charge 
against Sheogobind, and Bcchu Dhobi 
tr. \V. 19) alone is left untouched by it, 
and jt is on his evidence principally that 
the learned Judge seems to have relied. 

Now this Bechu Dhobi was the first 
person examined by the police and he 
stated that 200 men had come from Bar- 
siiigha but gave no names whatever. 

The first time any names are said to 
have been mentioned are by Hamarain 
al the (Tiakwad w'hcre he was lying 
wounded, and it seems reasonably open to 
doubt whether lie niad(“ such a statement. 
If he did, he clearly falsely implicated 
Sheogobind in the murder of Bhola Rai 
and that same night before the Deputy 
^lagistrate at Jjalgarij he omitted to men¬ 
tion Jung Rai, 

The other witnesses do not appear to 
have named any one till the 29th Marcn, 
three days after the opcurrenco, though 
N'lhara and Guli were with the Sub- 
Inspector from the first. It is remarkable 
that tho Salempur witnesses admit that 
they ran away and hid themselves for 
two or three days. This clearly shows- 
that they were afraid of being implicated, 
m the riot. 

The learned Judge nowhere gives his 
own, finding on the truth or falsity of each 
witness’s statement. He relies entirely 
on the differences in what they say in Court 
and what they said or are alleged not to 
have said before the police. We mtUlt 
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point out that it is exceedingly danger¬ 
ous to appeal from evidence judicially 
recorded under the sanction of cross- 
examination to alleged statements made 
to the police, which are not judicially 
recorded. 

It is the Judge’s duty to make up his 
mind, while the witness is before him, 
whether he is a witness of truth or false¬ 
hood and it is only when the Judge sees 
any reason to distrust his evidence that 
omissions in a police record can become of 
any importance. 

Such findings as this—“ It is not clear 
whether the name of Mahabir appears in 
the police papers or not ’ ’—are wholly 
irrelevant. 

For the prosecution it mav be noted that 
there arc two Mahabirs and two Sheo- 
gohinds mentioned and that many of the 
identifications were not by name. 

There seems to be a doubt throwm 
throughout the evidence and the judgment 
of the learned Judge both as to the place 
(if occurrence and the parties engaged in 
the quarrel. The place pointed out to the 
Sub-Inspector by the witnesses and noted 
by him on his map does not agree with the 
evidence, nor with the map and khasrai 
prepared by the Patwari long before this 
occurrence for a wholly independent pur¬ 
pose. The Judge raises a cloud of doubt 
cn this, but does not tell us what his own 
finding is. 

His final finding on p. 62 contradicts 
the oral evidence. But he then starts off 
’^'igain throwing a cloud of doubt on his own 
finding. 

The only finding necessary was tliat 
whatever the particular sp^ was where 
thoOTops were being out, it was undoubted¬ 
ly south of the landa settled with the 
Bamngha tenants. If, therefore, the 
Barsingha people looted those crops they 
are oortainly guilty of dacoity. 
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B,ut on the other hand the fact that they 
had no interest whatever in such an act 
and that they had admittedly come two 
days before with the Deputy Collector to 
take over the fields which had been settled 
with them goes strongly in favour of their 
defence, and the fact that the real place of 
occurrence was at some indefinite spot 
to the south, largely supports the theory, 
that the boundary dispute between Salem- 
pur and Suremanpur was the real cause 
o'* the fight and that the Barsingha people 
had nothing to do with it. There is no 
doubt that the boundary dispute was still 
going on and the witnesses have forsworn 
themselves m totally denying it in evi¬ 
dence. The defence say the occurrence 
wa.s sonu'what earlier in the day. If it 
v\as early enough for Rheogobind to have 
l)C('n piesent, a fact to which the prose¬ 
cution wilne^'Ses ha\c tied themselves, 
th(ui there wa.s ample time tor concoction 
before the polia^ came. 

It is most significant that Bechu Dhobi, 
d man oi Salempur, starts the story that 
200 Barsingha rnon had come across and 
killed two Suremanpur men and then dis¬ 
appears for two or three days. It is only 
when the Saleinpur [icople found that the 
Police had accepted this story that they 
came forward with evidence. 

It IS inexplicable how 200 persons came 
across the (lauges in boats and yet no trace 
of their coming or going appears m 
evidence. Thev must have had at least 
five large boats and those boats must have 
been seen. Yet the evidence in regard to 
the only boat spoken of in which Sheo- 
gobind and one other man are said to have 
started from the other side has been dis¬ 
believed and in our opinion rightly so. 

As regards the loot, the Judge finds there 
was not much looting. But the only 
fevidence is that some paddy was found cut 
and admittedly Harnarain and others were 
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cutting their paddy that day. There is no 
suggestion thai the paddy was irregubrly 
cut and there was no mention of loot to 
the police. 

The witnesses who say that the loot was 
after the murders are disbelieved. A 
glance at the table of identifications pre¬ 
pared by the learned Judge shows that 
Sheogobind’s false identification vitiates 
the identification of in'ery one of the ac 
cused, for we haye shown that Bechu’s 
evidence coming so late as it does after his 
first information cannot have any weight. 

The argument that it is difficult lo 
believe that a party who had had two men 
killed and one woundf'd would make a false 
charge against other ])eo]ile is negatived n 
this case by the iiositive and dtdaiied false 
accusation against Sheogobind made bv 
Harnarain himself from the very first. It 
is contended that the dt'fence did not put 
forward the story of the boundary riot unt 1 
they came to argue the case, but we find 
clear cross-examination to thp point in the 
evidence of P. W.’s ] and 2, and in the 
written statement (para. 20 to end). 

Reading the evidence as a whole we are 
clearly of opinion that the assessors were 
right and that the Barsingha people had 
nothing to do wdth this occurrence. We 
accordingly allow the app<'als, set aside tla; 
convictions and sentences and direct the 
acquittal and release of the accused. 

Appeal allowed. 


[CBIHINAL BEVISIONAL JURISDICTION.] 

Rev. No. 1247 or 1914. 

Akbar Ali Mahomed, 
Accused, Petitioner, 


Jenkins, C. J. 
TeunoN, J. 
1914, 

9, September 


V. 


The Kino-Empbrob, 
Opposite Party. 

Or^inil Precedure Code (Act V of 1898), sect. 
tlOf ISS—Suretiet, neceuity o’ judicial enquiry 
lefforc rejectiny. 


Sureties offered should not he refused 
txcept after judicial enquiry under sec. 1S2 
by the Magiitrate who has made the order 
under see. 110. 

This w'as a Rule granted on the 20th 
July 1914, against an order of Babu Uma 
ITasanua Guha, Deputy Magistrate of 
.lalpaiguri, refusing to accept the sureties 
ollered by the Petitioner who was directed 
under sec. 110, Cr. P. C., to execute a 
bond in a sum of Rs. 200 w’ith two sureties 
for the same amount to maintain good be¬ 
haviour for one year, an appeal from which 
order was dirnissed by C. W. Jacob, Esq , 
Deputy Coiujnissioner, on the 6th July 
1911. 

'J’he material facts will appear from the 
judgment. 

Ml. P. N. Dutt and Babu Nokuleshwar 
Mukerpe for the F’etitioner. 

>\o one for the Crowm. 

The Jimf.MENT of the Court was as 
follow .s 

In this case the accused Petitioner had 
been reijuired to fuinish security for good 
bcdiiiviour under sec. 118, read with sec. 
110, of the Criminal Procedure Code. 
1’hercu|)on he otfered two sureties, and 
the matter was referred by the Magis- 
tr.ite t(y the Police fpr enquiry. The 
Poli<*e submitted a nqiort to the effect 
that the sureties were not acceptable; 
and, |)roci'eding upon that report, the 
.Magistrate refused to accept the sure¬ 
ties. It has been repeatedly pointed^ 
out that sureties offered should not be re-'^ 
tuhed except after judicial enquiry by the 
Magi-.trate who has made the order under 
sec..ll0—such'enquiry to be made under 
^iie provisions of sac^ 122 of the Criminal 
Procedure Code. This Rule was there¬ 
fore granted calling upon the Deputy Com¬ 
missioner to show cause why the Petitioner 
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should not bo given an opportunity of 
showing that the sureties offered were fit 
to be accepted. No cause has been shown, 
and on the facts we have stated, we make 
this Eule absolute and direct that the 
Magistrate do now hold an enquiry in ac¬ 
cordance with law and upon that enquiry 
decide whether the sureties offered are or 
are not fit persons. 

Pending this further enquiry the sureties 
offered will be provisionally accepted. 

Rule made absolute. 

[CRIMINAL REVISiO'iAL JURISDICTION ] 

Rev. No. 1701 op 1914. 

Jenkins, 0. J. 

Tednon, J. Gulli Sahu, Accused, 

1914, Petitioner, 

Heard, v, 

19, November. The Emperor, 

Judgment, Opposite Party. 

20, November. 

Indian Extradition Act {XV of 1903), sect. 7, 
IS—Surrender of lugitive criminal to State other 
than Foreign State—Exerutton by District Magis¬ 
trate of warrant issued by Political Agent if a 
judicial act—Jurisdiction of High Court — Crimi¬ 
nal Procedure Coae (Act V ol 1S98), sec. ^91. 

Where a wa/rrant is issued by a Political 
Agent under sec. 7, its execution by the 
District Magistrate in acdordance with the 
Act is an executive act, and the High Oourt 
cannot interfere in revision with such 
execution. 

The power of the Court to interfere other¬ 
wise than by way of revision, e.g., under 
jlMc. 491, Cr. P. C., is untouched by this 
medsion. 

This was a Rule granted on the ifith 
October 1914, against the^order of Mr. 
A. H. Vernede, District Magistrate* of 
Darbhanga, dated the 19th July 1914, 
directing the surrender of the Petitioner 
to the Nepal authorities, an application 
for a reference of whidi order to the High 


Court for revision was rejected by Mr. 
R. L. Ross, Sessions Judge of Darbhanga, 
on the 8th September 1914. 

The material facta will appear from the 
judgment. 

Messrs. D. Chuckerbutty, K. N. Chau- 
dhuri and Babu Eajendra Pershad for the 
Petitioner. 

Mr. Sultan Ahmad, Deputy Legal Re¬ 
membrancer and Babu Probodh Chandra 
Chatterjee for the Crown. 

The Judgment of the Court was as 
foUo^\s:— 

The applicant, (lulli Sahu, has obtained 
a Rule calling in quo.stion the legality of 
his arrest under the, Indian Extradition 
Act of 1903. The Rule was granted with 
some hesitation, for great doubt was felt as 
to the (Viuit's lurisdiction to interfere in 
the exerciM' of its re visional) lowers. This 
doubt was well-founded. The powers of 
the Act were set m motion by the Political 
Agent m and for the State of Nepal who 
issued a \\ arrant addressed to the District 
Magistrate of Darbhanga for the arrest of 
the Applicant, (Julli Sahu, and his delivery 
as in the warrant described. 

The Applicant is a Nepalese subject, 
who had fled from Nepal to British Terri¬ 
tory. The case against him is that he has 
committed or is supjxised to have com¬ 
mitted niiirdtT and that is an extradition 
offence. The proceedings thus fell within 
s«:. 7 of the .\ct. Snb-sec. 1 empowers 
a Political Agent to issue a warrant add¬ 
ressed to a District Magistrate for the 
airest of a [lerson by whom an offence has 
been committed or is supposed to have 
been committed. Sub-sec. 2 provides that 
the warrant so issued shall be executed in 
the manner provided by the law for the 
time being in force with reference to the 
execution of warrants. 

It has not been suggested that we 
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shonld or could revise what was don© IjY 
the I’olitical Agent; but we have been 
asked to interfere with the proceedings of 
the District Magistrate in British India. 
But the District Magistrate’s sole function 
was to execute the w'arrant and, notwith¬ 
standing his executive procedure and pro¬ 
nouncement, this in effect is what he has 
done. And as in so doing he performed in 
accordance with his legal duty an executive 
act, we have no jx>wer to interfere in the 
exercise of our revisional powers. That 
this is the true effect of the Indian Extra¬ 
dition Act, 1903, is, we think, apparent 
from an examination of its scheme. 
Chapter II of the Act deals with the sur¬ 
render of fugitive criminals in the case of 
Foreign States, and whore a requisrtion is 
made for such surrender, the Government 
may issue an order to a ^^agistrate to in¬ 
quire into the crime. The method of en¬ 
quiry is described, and a jxiw'cr to commit 
the fugitive criminal to prison to await 
the orders of the Government or to re¬ 
lease him on bail is vested in the Magis¬ 
trate. 

Then it is enacted that the Magistrate 
shall report the result of his enquiry to 
the Government and a jxiwer is given to 
the Government to refer to the High 
Court any im|)ortant question of law. But 
it rests with the Government to decide as 
to the surrender of the fugitive criminal, 
and sec. 5 empowers the Government to 
stay proceedings under the chapter and to 
direct any warrant issued under it to be 
cancelled and the person for whose arrest 
a warrant has been issued to be dis¬ 
charged. 

Chapter III on the other hand deals 
with the surrender of fugitive criminals in 
cascr ^iStates other than Foreign States. 
Nepal is such a State, so that it is with 
this chapter that we are concerned. In 
falling under this chapter a simple 


procedure is prescribed wJiere proceedings 
are initiated by a Political Agent. In 
that case no enquiry is directed, and the 
determination of the Political Agent is re¬ 
garded as sufficient subject to the Govern¬ 
ment’s power of interference under sec. 16. 

Where, however, a State, not being a 
Foreign State, itself makes a requisition 
for the surrender of an accused person, 
then the procedure of sec. 3, which is in 
Chapter II, is prescribed including tha 
inquiry and report by the Magistrate. An 
('xamination of the whole Act and a com- 
paid.son of its provisions confirm the view 
that where a warrant is issued by a Poli¬ 
tical Agent under sec. 7, its execution by 
Ihe District Magistrate in accordance with 
the Act is an executive act and the Court 
cannot interfere in revision with such 
execution. There is nothing in this view 
which in any way conflicts with the power 
of Ihe Court to interfere otherwise than by 
way of revision. Thus the power of the 
Court to interfere under sec. 491 of the 
Ciiminal Procedure Code is untouched 
by this decision, for that is a power 
not created by the Extradition Act or 
cx('rciseable by way of revision, but vested 
m Presidency Courts to protect the liberty 
of the subject in appropriate cases what¬ 
ever may be the occasion of the depriva¬ 
tion, of which complaint is made. 

If a fugitive criminal arrested under sec. 

7 of the Indian Extradition Act con¬ 
siders himself aggrieved, he can invoke the 
action of the Government under sec. 16. 
This Court, however, has no power of re* 
vision and so the Buie must be discharged.^ 

Eule diseharged. 
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[CBIHINAL RB7TSIONAL JURISDICTION.] 

Rev. No. 96 of 1912. 

Ram Deo Pandb, 


Holmwood, J. 
Sharfuddin, J. 
1912, 

15, February. 


Petitioner, 


V. 


The Emperor, 
Opposite Party. 

Criminal Proeedure Code (Act V of 1898), tec, 
110—Security for good behaviour—Fresh proceed- 
ingt alter expiration of an order under tection if 
can be bated on materials antecedent to the expira¬ 
tion of the p>ev>oua tinier. 


When after the expiration of the period 
oj a bond for good behaviour taken under 
sec. 110, Gr. P. C., fresh proceedings are 
taken against the accused, such proceed¬ 
ings must be confined to facts and circum¬ 
stances alleged against him after release 
fiom his last security. 

This was a Rule granted on the 19th 
January 1912, against the proceedings 
under sec. 110, Cr. P. C., against the 
Petitioner now pending before the Court 
of Mr. W, H. Boyce, Sub-divisional 
Magistrale, Siwan. 

The material facts will a[)pear from the 
judgment. 

Mr. Hug and Babu Manmotha Nath 
Mookerjee for the Petitioner. 

Babu Sris Chandra Ghoudhury for the 


Crown. 


The Judgment of the Court was as 
follow'8:— 

We think that this Rule must bo made 
absolute on the first ground on which it 
Was issued, namely, that the proceedings 
jire premature. The Police report upon 
ilch they are based mentions 17 cases 
^wl^h tho accused has been suspected 
have taken part, and eight of those 
cases, or nearly half, we are surprised to 
find, took place during tho period when 
he was previously furnishing .securi’ty. 
Then there are four cases in which the 
Police reported that he has been known to 
have taken part. All four of these cases 
took jalace during his previous terms of 


security, and it is upon these 12 oases with 
nine other cases which occurred in April, 
May and June and August 1911, that he 
is now being arraigned, and the proceed¬ 
ings state that this report makes it appear 
to the Magistrate that this man is by habit 
a thief and house-breaker by night, and 
that he habitually oommils extortion and 
offences involving a breach of the peace. 
As far as w'e can seo there is no limit of 
extortion or any off('ncp involving a breach 
of the pisioe in this list of cases, and the 
allcgalion th.it besides committing burg¬ 
lary and llielt Ik- satisfied his ends by force 
of lathis is extremely vague. Of course 
when he has had time to show that he 
has fonueil the habit of theft and house¬ 
breaking by night with extortion and 
offence.s* involving a breach of the peace 
since the beginning of .January 1911, then, 
on materials confined to the period after 
his release from liis last security, proceed¬ 
ings could, if tu’cessarv, be taken under 
.sec. 110 againd him. Hut these proceed¬ 
ings imisi be eontined to facts and circum- 
stance', alleged against him after his re¬ 
lease from Ills last security, and to import 
anything before as evidence of habit 
would be to lay down that having once 
been call'd upon to furnish security he 
could always on tlie same evidence be 
made to continue that security from one 
term to another. That certainly is not 
the law. 

The principle on w'hich these cases 
should be ined is laid down in Junab Aii 
V. The Emperor (H. We do not mean to 
lay down in any particular case or in this 
case, that 15 months is or is not a suffi¬ 
cient |K'riod to give a man a loms 
poenitcntic. That is not the question. 
In tho )jarlicular case there reported the 
Judges .held that this man had not had a 
sufficient locus poenitentie. But this is 
probably due to the fact that daring the 
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15 months since he came out of jail, there 
was very little to show that he had con¬ 
tinued in his evil courses. But what they 
did find was that the evil reputation which 
he had before his imprisonment had still 
followed him and jx'rmeated the evidence 
of many of the \n itnesses; and this is what 
must be avoided. Xo prejudice can ac¬ 
crue to the Petitioner from anythinj; 
w'bich he is alleged to have done prior to 
the beginning of 1911; and therefore we 
think tliat these proceedings taken in 
October 1911 were [iremature. 

If the District Magistrate is of opinion 
that there is e\idence that this man has 
become a habitual thief and house-breaker 
sjiice 1st January 1911 and is now a 
dangerous character from whom'security 
is required, it will be ojien to him to take 
proceedings aga'n4 him. But in that case 
w’e think the District Magistrate should 
himself have the matter enquired into at 
hi-i own headijuarters rather than it 
iSiwan, as it is jicifectlj clear that tlii' 
moving spirit in tins and other cases ate 
the local zainindars ol the Siwan Sub¬ 
division. 

The Rule is made absolute, and the jiro- 
ceedings of the 11th October 1911 are set 
aside. 

Rule made absolute. 


[OBIMINAL BEVISIONAL JUBIBDIOTION ] 

Rev. No, 1414 of 1914. 

Mohajan Sheikh and 
anr., Petitioners, 


Jenkins, C. J. | 
Teunon, J. ~ 
1914, 

13, October. 


V. 


The Emperor, 
Oppo,site Party. 
Criminal Procedure Code {Act V of 1898), tec 
75—Indian Penal Code {Act XLVof 1860), eec. 


ns- Warrant, teal of Court on, if eeeential - 
W0kt of ahtenre of eeal—Arre*t made in'execution 
of warrant without real, if legal 

The seal of the Court is essential to 
the validity of a warrant, and its absence 


makes the warrant void and an arrest 
made in execution of such warrant is not 
legal. 

This was a Rule granted on the 14th 
August 1914, against the order of Baba 
Alul Gopal Roy, Sub-Deputy Magistrate 
of Satkhira, dated the 30th June 1914, con¬ 
victing the Petitioners under sec. 226 (b), 
I. P. C., and sentencing them each to 
jigorous imprisonment for three months, 
an appeal from which order was dismissed 
by Mr. H. A. Street, Sessions Judge of 
Khulna, on the 22nd July 1914. 

The facts of the case are that on the 
prayer of Madar Sheikh, who was an ac¬ 
cused in a case, warrants of arrest with bail 
were issued against certain witnesses for 
their examination. Two constables went 
with the warrants aud arrested them. 
Madar was present, but pleaded that he had 
not prayed lor warrants and then fetched 
Mahajan who read the warrants and de¬ 
clared that no one would stand bail for the 
arrested. Mahajan then pushed one 
constable aside : the arrested persons and 
Mahajan lan away. The constables re¬ 
turned and lodged first information with 
(he Police, It appeared that the warrant 
m execution of which the arrest was made 
did not bear the seal of the Court. 

Babu Monmatha Nath Mukherjee for 
(he Petitioners. 

The Judgment op the Court wss,.ftsc 
follows:— 

Under sec, 76 of the Code of Crimina 
Procedure the seal of the Court 
tiaj to the validity of a warrant, 
scnce of a seal in this case made 
warrant void^and there consequently wa 
no legal arrest. We therefore make the 
Rule absolute. If the Petitioners are on 
bail, the bail will be discharged; if in 
custody, they will be released. 

Rule made absolute. 
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Framatlia Nath Mukherjee 


and others v. Kaligiinga 
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REPORTS («M Index). 


\dvocates and Vakils before the Board of 
Revenue. 

A practice has long prevailed in the Board of 
Revenue that when Advocates of the Calcutta 
ligh Court appear before the i\Ioniher for argu- 
rig appeals, they address him wliile seated in 
he chair. But when Vakils ap[)ear, they have 
0 address the Member standing. We think that 
it is time that this invidious (h.stinction should 
be done away with. The grant of equal courte¬ 
sy to the latter cannot possilily allect the 
prestige or derogate from the dignity of the 
Board. 


Legal and Political Unity of the Empire. 

The inaugural Bhodes Lecture delivered in the 
University of Tjondon, with the Lord Chan¬ 
cellor in the Chair, is published in the last 
number of the Law Quarterly Review. The 
subject was “ The Legal and Political Unity of 
the Empire”, and the lecturer, ilr. J. H. 
Morgan. It is in many respects a very remark- 
ible discourse, and the lecturer very rightly 
traced the real bond between different parts of 
the Empire in the justice of its laws and their 
Ministration. Naturally the part that has 
Joen played by the Judicial Committee of the 
Privy Council in mspiring confidence in'British 
ifimmistration of justice has furnished the 
mthor with materials to develop his theory, how 
ibis vast Empire may be held togethet in a 
sommon bond of unity. We may hereafter 
lotioe his lecture in greater detail, but for the 
wesent we shall only place before our readere 
dmost the concluding passages of his lecture, 
wgarding the founder of the lecture, he says 


that Cecil Rhodes shared with many bold 
founders of Empire the apprehension whetheB 
the Bntiolj Empire would some day share the 
same fate as the Itomaii Empire. 

The lecturer faces the question boldly and 
answers it thus in equally unfaltering terms 

” Can it be that such a fate also awaits this 
Em[)ire of ours? I am bold enough to think i# 
nuiwobable. If 1 had to distinguish the British 
Em|)ire from the Euiimes ot the ancient world, 
1 should be inclined to say that the supreme dis¬ 
tinction lies ui this: she is the nursery of 
freedom. The Emjures of the past were con- 
.ceived in war and brought forth in slavery; in 
slavery they arose ami tlirough slavery they fell. 
Their flowering was the efflorescence of decay. 
Bvim Rome, so great in the arts of government, 
never learnt liow to adapt the government of a 
city to the framcwoik of an Empire, and her 
rights of citizenship were so attenuated by the 
tune of their extension that they ceased to have 
any jtolilical .significance. The .slightest weak¬ 
ness at the heart was communicated to the 
extremity's, for they had no political life of their 
own. I have failed in my purjiose to-night, 'f 
I have not succeeded in conveying to you what 
has been and is our Imperial policy.” 


English Companies composed of alien 
enemies. 

We find that in a note on the position of 
German share-holders in English Companies in 
the last number of the Law Quarterly Reviett' 
the same view is taken as was taken by us on 
the same question in the closing numbers or 
our last volume. A question was raised in the 
public press in England as to whether Com¬ 
panies incorporated in England, in which almost 
all the shares are held by Germans, may 
be regarded as enemy persons. But it is a 
well-known proposition ()f law that the corporate 
person of a Company is never identical with 
that of the persons composing it. See John 
Foster d Sons v. Commissioners of InUind 
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Revenue, [18^4] 1 Q. B. 516, 528; Solomon v. 
Solomon Jh Co., [1897] A, C. 22, 61. The act 
of incorporation would give the Company rfn 
Engliah domu-ile. The fact that all the mem¬ 
bers vveic aliens would not make any difference. 
See Princess Reoes v. Bos, L. B. 5 H. L. 176. 
A company so formed may, during a war 
between (Ireat Britain and the country of the 
alien enemy share-holders, lawfully continue 
trading with other subjects of Great Britain 
and its colonies and of neutral States, Tins 
we never questioned or doubted. But the 
writer in the Law Quarterly Review takes care 
'to conclude in the following terms: “Of 
course, in the above observations we are not 
dealing with the subject of paying dividends to 
share-holders who are for the lime being alien 
enemies or with the position in which they stand 
as regards holding or being represented at 
meetings of the company.” It is on this last 
ground that w’e questioned the propriety of 
such companies carrying on any part of 
their business under a Board of Directors 
partly or wholly reconstituted since the outbreak 
of war. The State may, perhaps, authorise the 
business to be carried on by a Board of Trustees 
appointed under its authority, or the Court may 
appoint a Eeceiver to take charge of and carry 
on the business of the cotnpany within limita¬ 
tions prescribed by it. 


Qlorvcfiponbencc. 

Attobnevs’ Library, 
High Court, Calcutta. 
Dated the tith January 1910. 

From 

P. M. Leslie, Esq., 

Hony. Secy., Incorporated Law 
Society of Calcutta, 
To 

The Editor, 

Calcutta Weekly Notes. 

Dear Sir, 

May I ask you to aJlow me the use of your 
columns to make known to the Profession in all 
its branches the decision of the Court upon a 
point of practice which has remained unsettled 
tor many years Lii enclose a copy of a letter 
received by me TO-day from the Registrar to¬ 
gether with copies of the enclosures therein re¬ 
ferred to for the favour of publication in your 
journal, Th* tbanks of the Profession are duo 


to Mr. Hechle for so kindly placing the Court’s 
decision in this matter before its members. 1 

Yours faithfully, i, 
P. M. Leslie,] 
Hony. SeC' 


To 


No. 12. 


Prom 


J. H. Hechle, Esq., \ } 

Registrar, High Court, Ci"^ 
Origin • 

k' 

The Honorary Secretary, 

Incorporated Law Society^v^ \ 

Catcu*^ 

Dated 5th January ia|\ 
Present: A » 

The Hon’ble Mr. Justice (’Hii'n. 


Sir, i 

I am directed by His Lordship Mr. .Ju.sti'j 
Chitty to .send you, for the information of t - 
Prolession, a note upon a question of practi ^ 
which was put up by the Deputy Regi.sti 
before Hi.s fjordship together with His Loit 
ship’s riding thereon. 

T sliall be much obliged if you will be go'j 
enough to bring the matter to the no e o1 
the I’rofe.ssion in such manner as you thinl 
best, so that the practice there laid down maj 
be followed in future. 

I have the honour to be. 
Sir, 

Your moat obedient servant 


J. H. Hechle, 

Registrar 


Suits Nos. m of 1907, 1092 and 1093 of wki 
and 1044 of 1911. 

Note for the Hon’ble Mr. Justice Chitty. 

Hoorunnessa Bibe^ 

V. 

Abu Tyeb Md. Mehd 
and other causes. 

This application involves a question of prac 
tice in respect of which there has been a differ 
enc,e of view in the past. 

Where money in Court stands to the credi 
of one suit and the Plaintiff in another suit has 
hy reason of being an attaching creditor o 
mortgagee or otherwise, an interest in sucl 
rnoney and desires the fund to be transferred h 
the credit of his suit in order to be dealt wit] 
• therein, he has to make an application eithe 
tn the suit in which the money stands (whicl 
will hereafter be referred to as “ Suit A ”) o 
in the suit to which the money has to be trans 

it 
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ferred (which will hereafter be referred to as 
" Suit B ”) for the order for transfer. Orders 
have been made in respect of both classes of 
applications and the moneys have been trans¬ 
ferred. The question is, which is the proper 
course. 

The following reasons may be given why the 
application should be made in suit A :— 

(1) It is desirable that where an order is made 
dealing with funds, it should be made in suit A 
rather than in suit B; otherwise there will be 
nothing on the record of suit A to show what 
has happened to the fund, but a reference must 
be made to the Accountant-Oeneral’s office to 
ascertain how the fund has been dealt with. 

(2) J3ofore money is transferred from the credit 
of suit A, the parties to such siiit should have 
notice of the application to enable them to place 
their objections (if any) before the Court. 
When the application is made in suit B, the full 
cijiuse title of suit A will not ordinarily appear 
oil the papeis, and it will not be iiossible for the 
Court to see if all the necessary notices have 
been given to the parties interested in suit A. 
Such notices are specially necessary in cases 
where some of the Defendants are puisne mort¬ 
gagees, or otherwise have hens or claims on the 
fund and who may object to the money being 
dealt with in any other suit. If the money were 
transferred to suit B v\ithout notice to them, 
when an application came to Ik? made for pay¬ 
ment out of Court of the fund standing in suit 
B, the interests of the patties to suit A would 
be overlooked, if they happened not to be parties 
to suit IV for, under Chapter XVII, rule 37, 
it the Registrar’s certificate shows that no 
[terson has applied for execulion of a decree for 
money against the judgment-debtor (i.e., the 
judgment-debtor in suit B), the application 
would be ex parte. 

The argument against the application for 
transfer being made in suit A is that often the 
Plaintiff in suit B is not a party to suit A and 
would have no locus standi to apply in suit A. 
The answer to this is that he should be permitted 
h) ap])ly in suit A, provided he proves his.inter¬ 
est in the fund. Such proof is equally n'eces- 
sary where the application is made in suit B. 

The present application is one in suit B and 
as usual the full cause title of suit A is nowhere 
given. The applicant’s atterney however points 
out that in para. 4 is set out who the original 
Defendant in suit A was, and the persons substi¬ 
tuted in her place on her death, and that para. 5 
shows all such persons are parties in suit B. 
This statement may be considered to be suffi¬ 


xlui 

cient to meet the second objection to the appti* 
cation being made in suit B, but does pot meet 
thb first objection above stated. 

Whatever view the Court takes in the speciai 
circumstances of the present case, it is very 
desirable that the practice on the point should 
be settled. 

Madbiob Rempry, 
Dy. Registrar. 

17th December 1914. 

I think that the application should be made 
in amt A, and that this course should be followed 
m the future. In view of the doubt which has 
hitherto existed as to the correct practice, the 
present application may be allowed to pass aa 
pre.sontod. 

C. W. Chitty. 

I8th December 1914. 

ErbietDs. 

Code ok Criminal Procedure. By Guy P. 
Boys, B.I., LL.B., liar.-at-Law. Published by 
Butterworth d Co. (India), Ld., 6 Hastings 
Street, Calcutta. Price Rs. 18. 

This is an admirably annotated edition of the 
(’ode of Criminal Piocedure. The book is 
published m two volumes : Volume I contains 
the text of the Code and Volume IT the com¬ 
mentary thereon. The notes are very carefully 
prepar'd and always concise and instructive. 
The s> cial feature is that in annotating the 
iinporuint sections, the author has taken care 
tc. trac‘(' till' previous stages of the law as con¬ 
tained in the previous Codes, and tried to ex¬ 
plain the changes m the light of reported deci¬ 
sions. . Throughout the book, there is abund¬ 
ant i^i'Jof of careful editing, and we have 
no doubt, the book will prove useful to 
the Bench and the Bar. The arrangement 
o^" the headings under which the commentary 
on the important sections has been dealt with 
shows at a glance the hand of a practical lawyer 
intimately fomiliar with the provisions of the 
Code. In the Appendix, the sections of the 
Charter Act and the Letters Patent which can 
have a possible bearing on the Code of Criminal 
Procedure have been annotated. The notes on 
sec. 15 of I he Charter Act are very useful. The 
Appendix alslo contains some very important 
matter in the notes grouped together undeor 
the headings Notice and Opportunity to 
Show Cause. Appeal to Privy Council,* Be- 
newal or Revival of Proceedings, Stay of Pro¬ 
ceedings. The splitting up of the text and the 
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commentary into two separate volumes may 
not, however, commend itself to the busy 
practitioner. On the whole, the book is <006 
which every lawyer will find useful, and regard 
being had to the amount of matter contained in 
the book, the jnice is not high. 

The Lawyer's Companion Diary, 1915. 
Published by the Lam Printing House, Madras. 
Price 8 annas. 

The above diary is intended principally for 
lawyers. Besides containing such general m- 
foimation as would be useful to all, it contains a 
mass of legal information wliioh members of the 
legal profession will find particularly useful. The 
important provisions of such legislative ennet- 
ment.s ; s a practitioner has to refer to almost 
daily in his practice are embodied, and m 
aliihabetical li.st of the Imperial Acts in daily 
use IS given. The diary which allots one £>age 
to a day is handy and neatly executed. 

The Lawyer’s Official Diary, 191.'). 
Published by the Law Printing House, Madras. 
Price 14 annas. 

This diary Avhich is brought out in the brief 
size with half a page for a day is also intend¬ 
ed for the use of lawyers. It embodies the 
special features of its sister-publication noted 
above. On account of its shape, it will suit 
requirements and tastes for which the one ju>t 
noticed may not equally answer. 

j;ote8 of Cases 

CALCUTTA HIGH COURT 

RMant UMlatODi notlF«t raoortwl 
(Tbf impartut ouM to ba folly teportod bpmltaf i 

Civil Appellate Jurisdiction. Before Chap¬ 
man, J. Appeals from Appellate Decrees 
Nos. 128,129,130 and 131 of 1912. PKA- 
MATHA NATH MUKHEEJBB and 
OTHERS, Plaintiffs, Appellants v. KALT- 
GUNCrA DEVI AND OTHERS, Defendants, 
Respondents. 26th November 1914. 

Second appeal—Settlement of fair an ^ equit¬ 
able rent—Bengal Tenancy Act {VIII of 1886), 
secs. 6Cr0), 105, 109A {S)—Amalgamation 
no nem contract. 

These four appeals arose out of suits for the 
settlement of a fair and equitable rent under 
bee. 105 of the Bengal Tenancy Act. The suits 

c 

• 


w ere brought by the landlords upon whose a; 
plication the record-of-rights had been prepare 
The landlords appealed to the High Court. A 
preliminary objection waa taken that no appeal 
lay and the provisions of sec. 109A, sub-seo. (3), 
were relied upon. 

Tn these cases the decisions involved and in 
iact included a decision to the effect that the 
tenants were permanent tenure-holders at a 
fixed rout. 

Held, that the second appeal lay. 

Pirthi Chand v. Basarat Ah [I. L. R. 37 Cal. 
30 (40) 2B], referred to. 

The appeals Nos. 128, 129 and 130 related to'’ 
one tenancy and appeal No. 131 related to 
another. In appeals No.s. 128 to 130 the first 
contention wa's that the presumption permitted 
by see. 50 of the Bengal Tenancy Act was im- 
))ioperIy employed in these cases inasmuch as 
ii was found that the tenancy was the result 
of an amalgamation of flirei' sejiarate tenancies 
- an amalgamation which took place subsequent. 
1( the jiermanent settlement. Both the lower 
Courts treated the tenancy as a tenure. Thq 
argument was that the saving provisions of sub- 
sec. (8) of sec. 50 wuTe cxfiressly confined to 
lauds hold by a raiyat, and that with reference 
le that Hiib-scctioii Avhere a tenure had been 
created by the amaigamation of separate tenures 
bulisequenl to the permanent settlement, the 
[u’ovisions of stc. 50 did not apply. The Ap- 
ladlaiits relied upon the case of Udoy Chandra 
\. Knpendra Narayan Bhup (I. L. R. 36 Cal. 
287), while the Respondent retied upon the 
cas)‘ of Pirthi Chand v. Sheih Hazari (8 A 1889 
of J908) decided by Mr. Justice Ohatterjee. 

The lower Courts held that when this amal¬ 
gamation took place, no new contract was ever 
entered into by the pajrties. 

Held, that the incident of amalgamation did 
not disturb the relationship between the parties 
in any essential matter and the judgment of the ’’ 
lower Appellate Court was correct. 

In Appeal No. 131 

Held, that the question whether the land was'* 
lia^jlb to paj any rent or not, was a question 
which required to be and ought to have been 
determined in the proceedings under sec. 160 
of,the Bengal Tenancy Act. 

Babus Surendra Chandra Sen and Trailakhya i 
Nath Ghose for the Appellants. A 

Babu Monmotho Nath Mukherjee for the i 
Respondents. 

A. T- M, 'Appeals dismissed. 
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Lord Parker of 

W ADDINGTON 

Sir John Edge. 

Mr. Ameer All 
1914, 

Heard, 27 and 
30, April. 

Judgment, 

18, May. 

Mahomedant — Shiahs —Muta and nikah f»ar- 
riagef different consequences—Proof of marriage — 
Cohabstation—Declaration by the man—Appreria- 
tion 0 / evidence in Trial and Appellate Courts, when 
neither has seen witnesses—Cncumslantes of sus¬ 
picion calling lor scmliny—Examination of evi¬ 
dence by Judicial Committee—Deference to experi¬ 
ence of High Court Judges—Suit by one of several 
co-heirs—The right of others time-baned—Decree 
for share only for Plaintiff and lor the balance for 
De endants. 

A niuta tnarriagc ic, nccordinq to the hnr 
which preraih among l^hialni, a tcmporaiy 
marriage, its duration being fixed by agree¬ 
ment between the parties. It does not 
confer on the wife any right or claim to 
her husband’s property, hut children con- 
etived, while it exists, arc legitimate and 
lapablc of inheriting from their father. 

.4 nikah marriage is a religions ceremony, 
and confers on the woman the full status 
of wife, and children born after it are 
legitimate. 

The term of a muta marruigc may from 
time to time he extended by agreement. 

Where it was alleged by the Plaintiff, 
who chimed to be the only legitimate child 
and sole heiress of M, a Shiah Maho- 
medan, that her (the Plaintiff’s) father, 
m, and mother. A, had livid together as 
man and wife for many years, but that 
they were married in nikah form only 
years before her birth, and it was urged in 
defence that she was illegitimate and that 
if she was legitimate, so were two other 
daughters of M and A, born before the 


Plaintiff, and that in the latter case Plain¬ 
tiff could recover one-third only of the in¬ 
heritance, the clain( of her sisters being 
tune-barred, and in evidence the Plaintiff 
tendered a deed of dower executed by the 
father at llu time he was alleged to have 
contracted the nikah marriage in which 
however M had expressly declared that fte 
had contracted muta with A in the begin¬ 
ning but now for reasons stated in the 
deed had married her in nikah form, and 
e.camintd wilmsscs who deposed to the 
marriage ceremony tailing place on the 
same date; ami the Subordinate Judge 
(who however had not seen the witnesses 
(.camhied) disbchered the witnesses and 
held the deed to be a forgery, but on ap¬ 
peal the High Court having before it addi¬ 
tional cridence of considerable importance 
held that the deed was genuine and that 
the mkali marriage had been performed as 
depo.srd to by the witne.sses : 

Held, by the .Judicial Committee, after 
a careful considiration of the evidence, 
that they ought not to reverse the 
High Court's finding'^, though they thought 
there were good reasons why both the deed 
itself and the evidence of the witnesses in 
question ought to In looked upon with 
suspicion and scruhniscd with great care. 
'J he Judges of the High Court who came 
to these findings- had necessarily a large 
experience in matlers of this nature, and 
the Subordinate .Judge had no more oppor¬ 
tunity than (hey ot seeing and observing 
(he demeanour of the witnesses, and they 
on the other hind had evidence before them 
which was not before the Subordinate 
Judge. 

Hold, also, on the evidence, that if the 
deed were treated as valid and the Plain¬ 
tiff’s witnesses as reliable, there was con- 
.siderable evidence that cohabitation of M 
and A commenced in a muta marriage, and 
that in the absence of evidence to the con¬ 
trary such marriage must l?e taken to have 

29 * 


Shoharat Singh and 
ors., Appellants, 

V. 

Musammat Jafri Bibi, 
Respondent. 



226 


THE CALCUTTA WEEKLY NOTES. 


[Voi. XIX. 


Shoharat Singh v. Musammat Jafri Bibi. 


subsisted throughout the period which 
covered the eoneeption and birth of Plain- 
titf’s sisters. 

That then chihn as such being statute- 
barred, the e.ri)iration of the period of 
ti^nitation would accrue for the benefit of 
the Defendant and not for the beueft of 
the Plaintiff. 

The main facts of the ease siifliciently 
appear from their Lordships’ judgment. 
!Muhammad fsazim, a Shiah, died leaving 
a widow , IMurlazair, and a sister who took 
jjossession of his estate, and inad(3 se\eral 
alienations (hereof to the L)efendants-Ap- 
IX'llants. He had lieeii living w’ith another 
woman also, Miisammat Achchhi, by Avhom 
he had several children including thre<‘ 
(laughters who survived liiiii. The Plain¬ 
tiff .lafri Bibi now claimed 7/8ths of the 
estate from the J)efendants. She basi'd 
her case on tin' following hahtnnama 

“ T, Saiyid ^fuharninad Kaziin, sou (t 
Saiyid Kurban Ali, deeea.sed, resident of 
mohiilla Balniiat, city Goiakhjuir, do lu're- 
1)> declare that Musammat Achchhi Bibi 
has been living with me for some vf'ars 
j»ast and T contracted inuta with her m 
the b(‘ginning. Owing lo our mutual lov(! 
and affection J had intended long ago jici- 
forniing nikah with her, but owing to cer¬ 
tain circumstances as well as to the un¬ 
willingness of some of the mernlK'rs of the 
family 1 could not do so. A suit was re¬ 
cently instituted on my behalf against 
Aehraj Nath, patwari, in which rny de}K)si- 
tion was taken. Tn that dejiosition ] did 
not consider it advi.sable to admit my 
inuta with Achchhi Jtibi. She came lo 
know about tbi.s and owing to which a 
disagreement tfxik place between us. As 
1 had made up my mind before this also 
to perform nikah with her and it was also 
nea0^vy at present to remove the dis¬ 
agreement between us, therefore I, tlie 
executant, while in sound health, in full 


possession of my senses, without any un¬ 
due influence and coi'rcion and of my own 
free will and accord, have fierformed nikah 
w ith .'Vchchhi Bibi at a dower of Rs. 50,000 
(fifty thousand), half of which amounts to 
Its. 25,000 (twenty-five thousand), accord¬ 
ing to Muhammadan Law’ at a general 
meeting at which several raises and res¬ 
pectable residents of the city were }>resent. 
'I’lic aforesaid dower-debt is in every way 
payable by me [Ku-sunally and by niy mov¬ 
able and immovable jiroperty. Hence, I 
hiiv(' executed this pap.T as a memorandum 
of the dower and nikah that it may be of 
use in time of need.” 

'Phe d(‘fence was that tlio kabinnama 
was not genuine, that there was no nikah, 
and that in any case the kabinnama shewed 
that there existed between the i.)arties a 
inuta marriage' prior to the nikah, and 
coiisecjuently the Tflamtiff was entitled to 
oiK'-third of her claim. The Subordinate 
Judge found that the kabinnama Avas not 
proAcd. As to the muta he obserAed :— 

"If is ('ontended on bi'half of the De¬ 
fendant,s that thi'se daughters AAU*ro born 
after inula as shown by the evidence of 
lh(' witiK3sses e.vaniinod by the Plaintiff, 
but (here is no evidence to show' that mufa 
ii arriage subsisted wlu'ii they were born. 
Mufa marriage is contracti'd for a definite 
period {ride Sham,a Charan Sirkar’s 
Muhammadan Jjiiw, Tagore Law Lcc- 
(ures, 2nd edition, pp. H7.‘3 and 377). 
'I'liere is no evidenc«' on the rexsord to 
show, if any muta marriage Avas contracted 
betAvceii Saiyid Muhammad Kazim and 
Achchhi Bibi, for what {loriod it was so 
contracted." 

fie accordingly dismissed the suit. The 
High Court (Sir .John Stanley, C. J,, and 
P. C, lianiArji, J,) found that the nikah 
and the, kabinnama Averc proved. They 
dealt with the rnuta as follow's :— 

"It is next (contended on behalf of the 
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Defendants-Eespondents that as it was 
alleged that a muia marriage took place 
between Muhammad Kazim and Achchhi 
Bibi and that Muhammad Kazim left two 
other daughters by Achchhi Bibi, the 
Plaintiff can only get a third share of the 
property claimed by her. As to this it may 
be observed, in the first place, that both 
parties deny that a muta marriage took 
place. In the ne.\t place*, there is nothing 
to show that the niul'a, which was only a 
tem|'X)rary marriage, continued at the date 
of the birth of the two daughters, Anwari 
and Asghari. The witness, Moghal Jan, 
their own aunt, slates that both of them 
were the illegitimate children of iMuham- 
ijiad Kazirn. Asghari and Anwari th(*ro- 
fore are not entitled to any part of the 
estate and the Plaintiff is the sole heir to 
the pro]X‘rly left by Muhannnad Kazim.” 

Hence this appeal. 

Mr. L. DeCiruyther, K. and Mr. 
lihuywamlin Dube for the Appellants sub¬ 
mitted that the finding of the Subordinate 
Judge as to the nikah and the, kabhinama 
w as right. Tlu're w as no satisfactory proof 
o‘ th(> performance of the uikah and the 
execution of a knbiiinaina was not common 
in Bihar and the Tnited Provinces. 
(Ameer Ali’s Mahoinedan Law, Vol. 2, pp. 
.‘120 and .329.) In any case*, if the kabin- 
.iamn was gcjiuine, the nikah followed the 
muta, and the Plai»)tiff was entitled to 
only ont'-third of the properties claimed by 
her. 

Mr. G. R. Lou'udcs, for the Eespon- 
dent, submitted that the Subordinate 
Judge had not seen the witnesses, and 
that the e.xperienced .lodges of the High 
Court had found that the knbitniama bore 
the genuine signature of Muhammad 
Kazirn. The finding of the High Court 
vvas right. As to the* both the 

CourtiS below' had held against the Defend¬ 
ants’ contention. 


Mr. L. DeGruyther, in reply, referred 
tc Field’s Law of Evidence, p. 68, as to 
the value of oral evidence in India. 

Their Lonnsnii's’ Judgment was deli¬ 
vered by 

PoHD Parker of Waddington. —The 
questions which arise for decision on 
this appeal are substantially questions of 
fact only. Was Muhammad Kazim ever 
married to Achchhi Bibi, and, if so, when, 
and were then* any children of the 
marriageThere is no doubt that Muham¬ 
mad Kazim left three daughters by 
.‘\chchhi Bibi him surviving, of whom the 
Plaintiff was the youngest, and that those 
three daughters, if legitimate, were entitl¬ 
ed to succeed to his prop(*rty as co-heirs. 
But the Defendants to the action (the now 
•Appellants) allege that they were illegiti¬ 
mate, or altcriiHti\elv that if the Plaintiff 
was legitimate, so also were her sisters, 
so that the Plaintilf was entith'd to succeed 
to one-third only of her father’s juoperty. 
'rhe Plaintiff (the now Rcs[)ondent) alleges 
on the other hand th.at although her father 
and mother lived together as man and wife 
for many years, they were married about 
n years before she was born and not 
earlier, that she therefore was his only 
legitimati' child. 

The Plaintiff t(*nden“d in proof of the 
marriagi' of h('r pan'iils a deed said to have 
Ix'en executed by Muhammad Kazim on 
the ] Ith .April a translation of which 
will be found at page 5)0 of the record, and 
also the depositions of several witnesses 
who dejiosed to the marriage ceremony 
having taken place in their jiresence about 
the same date. The Subordinate Judge 
was of opinion that the deed was a for¬ 
gery, and that these witnesses w’ero not 
telling the truth. The High Court having 
before it additional evidence of consider- 
able imjiorlance came to a contrary-con- 
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elusion, holding that the deed was genuine 
and that the marriage ceremony had .been 
performed as deposed to by the wit¬ 
nesses. The present ap]x?al is from this 
decision of the High Court. 

The deed in question is a deed of dov\er. 
In it Muhammad Kazim, who was a Maho- 
inedan of the Shiah sect, declared that 
Achchhi Bibi had been living with him for 
some years past, and that lie had con¬ 
tracted }>iuta with h(*r in the beginning : 
that owing to their mutual love and a)l‘e<‘- 
tion he had long intended performing 
mkah with her, but owing to certain cir¬ 
cumstances, as well as to the unwillingness 
of some members of his family, he could 
not do so; that a suit was recently insii- 
tub'd on his behalf in w'hieh his ileiiosition 
was taken ; that in this dejmsilion he had 
not considered it advisable to admit his 
muta with Achchhi Bibi; that she came 
to loiow of this, and by reason of it a dis- 
agreenK'iit took place betv\een them; that 
as he had made up his mind before this 
to |>erform )iikah with her, and as it was 
also necessary to remove the disagreem<*nt 
between them, he had of his own free will 
and accord |H‘rformed nikah with Achcldii 
Bibi at a dower of Ks. 50,000, at a general 
meeting at which raises and res|jectalile 
residents of the city were ^ircsent; hence 
he had executed that deed as a memoran¬ 
dum of the dower and mkah that it might 
be of use in time of need. 

A mtila marriage is, according to the law 
which prevails among Shiahs, a temporaiy 
marriage, its duration being fixed by agri'c- 
ment between the parties. It docs not 
confer on the vvife any right or claim to 
her husband's property, but children con¬ 
ceived while it exi.sts arc legitimate and 
calMiblc of inheriting from their father. A 
nilcm marriage is a religious ceremony, 
and confers on the woman the full status 


of wife, and children born after it are 
legitimate. 

If the deed in question be a genuine 
deed, and the statements in it be taken as 
true, then not only was there a nikah 
marriage betw'een Muhammad Kazim and 
Achchhi Bibi at or about the time of its 
execution, but their cohabitation originat¬ 
ed in a muta marriage. There is no 
evidence as to the original term for which 
this muta marriage was contracted, but 
such term, whatever it was, may from 
lime to time have been extended by agree¬ 
ment, and, in their Tjordsbips’ opinion, if 
it be once proved that the eohabitat’on 
originated in a muta marriage, the prosier 
inference would, in default of evidence to 
the contrary, be that the muta continued 
during the whole, |x*riod of cohabitation. 

Bi'.-iides the dc'ed itsedf, there is ample 
corroborative evidence of the nikah 
marriage there referred to, if the witnesses 
called to de|>ose to the actual ceremony are 
treated as worthy of credit. There is also 
boiiu' corroborative evidence of the muta 
marriage. 

After careful consideration of all the 
evidence, their Tjordsbips have come to a 
conclusion that they ought not to reverse 
till' findings of the High Court as to the 
geimiiK'uess of the dei'd of dower or the 
credibility of the witnesses W'ho deposed 
t<' the celebration of the nikah. The 
■ludges who were jajrtics to these findings 
hav(‘ neces.sarily a large exjierience in 
matters of this naturi'. The Subordinate 
uclge had no more opportunity than they 
had of seeing and observing the demeanour 
of /fhe witnesses, and they on the other 
hand had (‘vidence before them which was 
not before the Subordinate Judge. No 
ddiibt, as {lointed out by the learned 
Counsel for the Appellants, there are good 
reasons why both the deed itself and the 
evidence of the witnesses in question ought 
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to be looked upon with suspicion and 
scrutinised with great care. Their Lord- 
ships do not think it necessary to go into 
these reasons. It is enougli to say that, 
after scrutinising the evidence with the 
greatest care, they do not see their way to 
disturb the finding.s of the Court below. 
There is, however, one matter which 
does not appear to have been considered 
by the High Court with the attention 
which it deserved, and that is the question 
of the mutn marriage. If tlie deed be treat¬ 
ed as a good and valid deed, and the Plain- 
tjff’s witnes'-es as reliab’e witnesses, there 
is considej’able evidence that tlu' cohabi¬ 
tation of Rruhammad Kazim and Achchhi 
Bibi commenced in a mnfd marriage, and 
if this be so. in d('laiilt of evidence to the 
contrary, such marriage must b<' taken to 
have subsisted throughout the |>eriod whicn 
covered the conc<‘i>tion and birth of the 
IMaintiff’s two sisters. These sisters would 
thus be co-heirs with the Plaintiff of their 
father’s property. It is true that thei’* 
claim as .such is statute-barred, but the ex¬ 
piration of the [K'riod of limitation W(»uld 
accrue for (he benefit of the Dofendants 
in the action (the now Appt'llants), and 
not for the ivenefit of the Plaintiff (the now 
Kesiiondentb In their Lordships’ opinion, 
the projH'r conclusion on (he assumption 
that the nikah marriagf' took pUuv as alleg¬ 
ed, w'as in favour of a muta marriage hav¬ 
ing also taken pla(;p, and of the legitimacy 
of the IMaintiff’s sisters, in which case 
the Idaintiff was entitled to one-third only 
of what she has recovered under the order 
of the High Court. In their Lordships’ 
opinion th(' case should be remitted\to the 
High Court to be dealt with on this footing; 
the order must bo varied in this resjx'ct, 
with liberty to cither party to apply to the 
High Court to vary dhe order as to costs; 
and there should be no costa of this appeal 
which has in part succeeded and in part 


failed. And they will humbly advise His 
]\,Iajesty accordingly. 

Solicitors : Pyke, Parrott d Co., for the 
Appellants. 

Solicitors : Burrow, Bogcrs and Nevill, 
tor the Re.s{)ondent. 

B. D. A ppeal allowed in part. 


[OIVIL APPELLATE JURISDICTION.] 

Appeal fkom Appellate Decree 
No. 3103 OF 1910. 


VT T bAL BaHAPUR 

N. ft, C1LATTER.IE.V, J. o e T>1 . 

- ’ Sahi <s ors., Plain- 

VVALMSLEY, J. ftc ^ II 1 

tiffs, Appellants, 

^ 17. 

Heard, 9 and ,, 

Mr. M.ackbnzie, 

, , , Defendant, Respon- 

Judgment, 16, July. 

4 

Ziirppshgi leate—Oecupuncy right, raiyati interut, 
ocquwtion o —Previom poiseBtion at raiyat — Sub¬ 
sequent /lupeshgi (ease, effect of. 


The Pl<nnliff<i' smt was for recovery of 
poi.ses^ion of land which had been given tn 
zurfx'shgi to flit Defendant for a term of 
h‘> ipars from 1!U)I to ZdJ.5 F. S., the terms 
of th( zur[>(“i,bgi beutij a.s follows It is 
d<'>ired thil tin said sahib tieeadar should 
take po'.session of the ’latd land, make pro¬ 
per (ultiration htms<lf or gii it cultivated 
by olturs, grow indigo seeds or any other 
indigo (log by using the land as his khas 
zerail or by sdtlnig the .same with tenants 
aeeoidtng to his own desire and shall con¬ 
tinue appiopriatuig the pro'Wids thereof 
till lli( P rm of th( tieca. lie .shall year by 
year deduct the .said fiwed janri in payment 
of the pruKipal and inferi’si of his zur- 
jK'shgi as per aec'ount (jiven below and 
shill pay the remainder, the amount of 
les.sor'.s nglils paiptble to us, towards the 
end of the term of the tiei'a on tahing re¬ 
ceipts therefor from us. He shall con¬ 
veniently cut and recover the indigo crops 
grown and .standing on any quantity of land 
tn 131 0 F. S., when the term of the ticca 
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pottah comes to an end, and shall pay ten 
annas rent for ISKi F. .S\ at Rs. 6-3-0 per 
bigha and shall give up possession of the 
said land." 

Hold-That the ziirpcshgi pottah did 
not create any raiyati interest in the De¬ 
ft ndant, far less a right of occupancy, and 
'on the exjnry of the term of the pottah the 
Plaintiffs leere entitled to get khas 
possession. 

That a raiyat by taking a zurpeshj,a lease 
of land of tehieh he teas previously in pos- 
se.ssion as a raiyat doiS not lose his raiyati 
status or direst hinisell of his right to ac¬ 
quire a right of occupancy in the land. 

This was an ap|KMl prctVrnai on the I3lli 
Sfpl(‘mbcr lOlU against tln' clecna* of Babu 
I’rasnnno Knniar (iupta, Bnbordiiiate 
.Indge of Muzaffaqnir, dated IGth .June 
1010, affirnung that of Bal)u Lal Bidiaiy 
Bluidiiri, MiJiisd' of (hat place, dated lltli 
Jamian 1010. 

The facts will apin^ar horn th(' judgment. 

Halm Kaninamoij Hose for Habit Khettri 
Mohan Sen for the Apixdlants. 

Hahu Sumatiil Ch. J)itlt for the Kc'- 
jiondent. 

The JruoMFAi’ OK 'iirn C'oi ht was as 
follow s : - 

Tins appeal arisi's out of a suit brought 
by th' Plaintiffs to recover khas |x>ssession 
of lU bighas of land which liad been given 
in ziirpe.shgt to the Defendant for a t(*rm 
of I.") yeais from 1301 to IdP) F. S. The 
PlaintilL alleged that Bs. GOO was .stated 
I 1 the deed to be the zurpeshgi; but, as a 
mattiT of I'aet. only Ks. ‘J59 was paid to 
them, that the .said amount ha-il bt'on 
satidied out of tlu! rent of the land fixed 
by the mrpeshgi jiottah and that they 
w ere ^intitled to ixissession of the land and 
mesne profits after the expiry of the term 
of the leavse and to the rent reserved from 


the year 1313 F. S. The Courts below 
(li.sniis.sed the suit. 

It aiipcars that the shares of the Plain- 
tiflo No.s. 2 and 3 in the land in dispute 
were sold in execution of a mortgage decree 
and purchased by two persons Mathura and 
Bank(;y. These [lersons were ojiposed by 
th.' Defendant in obtaining jjossession of 
the land. They thereupon braught a suit, 
1(, t'nfoice (ludr mortgage lien, against the 
Defendant, and, in that suit, Bhola Sahi, 
the I’lainlilf No. 2, and Sheo Naiidan Sahi, 
tht> husband of the Blainiiff No. 3, w^ero 
made partic's. That suit was comjiromiscd 
hi I w ecu Mathura and Bankey on the one 
l.arul, and the ])re.sen( Defendant on the 
other, and the former recogui.sed the latter 
a- the ueeujiancy raijat of the land. Siib- 
seejuent to the m.stitiition of the present 
suit and on the I'Jth Ui*ceml)er 1909, 
^^athlna and Banker e\i'<*iitod a deed of 
diselaimer in favour of Bhola and Sheo 
Niindan’s widow (the i^laintiffs Nos. 2 and 
• 0. but as the deed did not confer any right 
on them at any tinu* pr(^vions to its execii- 
linii, the h'arned Subordinate .Judge held 
that it must be considered that they had 
uo light when this suit was instituted, 
lJa\ing lound tliat the Plaintiffs Nos. 2 and 
3 had no right to su,', (he Subordinate 
Judge arrived at tile conclusion that the 
Piamtdf No. I wa.s not entitled to obtain 
a partial ejectment to the extent of his 
.shall' and that the eolli'flion in respect of 
ills share not being shown to I) ■ .separate, 
lie wa.s also not entitli'd to reeovi'r in this 
suit lii.s share of the rent. The Plaintiffs 
ha\e ap|K'aled to this Court. 

So fiif as the Plaintiffs Nos. 2 and 3 are 
concerned, we are of opinion that the decree 
of the lower Appellate Court must be con¬ 
firmed ; but, a.s regards thi' Plaintiff No. 1, 
wf think that he is entitled to get [xissos- 

sion to (he extent of his share, if there wa# 

« 

no tenancy created by the zurpeshgt. 
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The lands in suit were ^dven in znrpeshgi 
on the 8rd June J893 at a uniform annual 
rent of Rs. 61-14-0 for a term of years from 
1301 to 1315, the zurpeshyi being stated 
to be R.s. 600 and bcNiring interest a< 8 
annas per cent, per mensem to be rcjwiid 
by means of the undhawa-paiawa to the 
Defendant. The material terms of the 
document an* as follows :—“ It is desired 
that the .said sahib ticcadar should take 
jKjssession of the said land, make proj)er 
cultivation himK('lf or /:>et it cultivated by 
others, grow indigo s('edb' or any other 
indigo cro)> by using the land as his Ithas 
zerait or by settling the same with tenants 
a(cording to his own desire and shall con¬ 
tinue appropriating the }>roceeds thereof 
till the term of the ticca, lie shall y-'ar by 
year deduct the said fixed jama in payment 
of the principal and interest of his zurpesh- 
gi as jxT account given below, and shall pay 
the remaind(‘r, the amount of lessor’s right 
payable to us, tow'ards the end of the term 
of the ticca oil tiiking receipt therefor from 
us. 11c shall convi’iiiently cut and recover 
the indigo crops grown and standing on 
any quantity of land in 1315 F. S. when 
the term of the ticca pottah comes to an 
end and shall ])ay 10 annas rent for J316 
F. 8. at Ks. 6-3-0 )xu- bigha and shall give 
up pos.ses.sion of the said laud.” It has 
been contended pn behalf of the Rcsikui- 
dent that a right of occu})aiicy, at any rale, 
a raiyati intere.st w as created by this }iottah, 
and reliance has been placed uixjn the case 
of Hamdhari Singh v. M. H. Mackenzie 
(1). Wc are of opinion, how'cver, that the 
zurpeshgi jxittah did not create any ^raiyati 
interest in the Defendant. In the case of 
Bengal Indigo Co. v. liaghubar Das (‘21, 
the Judicial Committee of the Privy 
Council with reference to certain zurpeshgi 
{lottahs in that case observed as follows :— 

(Uio C. W. N. 861 (IPOS). 

(2) I. L. R. 24 Cftl. 272 (1896). 


Their rjordshi[>s see no reason to differ 
fjom the view.s expressed by the learned 
Judges of the High Court to the effect that 
the leases in <jucstion were not mere con¬ 
tracts for the cultivation of the land let; but 
that they were also intended to constitute, 
and did con.stitiite, a real and valid security 
to the t('nant for the principal sums w'hich 
lu' had advanced and interest thereon. 
The tenant’s jxjssession under them was, 
in |)art at least, not that of cultivators only, 
hut that of creditors ojMTating repayment 
of the- debt due to them by means of their 
.scciiriUWo think that those ob.serva- 
tions ccpially apply to the lease in the 
present case. In another case, Ram 
hhelawan Ray v. Sambhoo Ray (3), where 
the I’JaintifI granted to the Defendant a 
zurpeshgi iK)ttah for five years which pro¬ 
vided tliat, with the exee])tion of one rupee 
which was to be paid yearly to (he pro¬ 
prietors, (lie whole of the rent 'or five years 
was to be taken by the zurpeshgidars m 
aecoiuit of the jirofits r)f the zurpeshgt, 
that the zurpeshgi money, a sum of Rs. 499, 
must be nqiaid at the end of five years and 
that, if it wa.s not so jiaid, the zurpeshgidars 
would, by virtue of the deed, remain in 
jxi.ssession until thc' payment of the zur¬ 
peshgi, and the deed w'ould continue in 
force until such payment, it was held that 
the deed did not create a raiyati tenancy, 
and r<*forcnce was made to the Privy 
Pouncil case cited above. These two cases 
were eoirsidered in the case of Ranidhari 
Singh v. Mackenzie (11, but (he learned 
Judges who df'cided that case distinguished 
them. The Privy C’ouncil case W’as dis¬ 
tinguished on the ground that the area of 
'the land in that case exc'ceded 160 bighas. 
That appears to be so; but then the Privy 
(’ouucil made the observations which wo 
have already cited, which go to show that, 

(1) 10 r. W. N. 8M (lOO.'i). 

(.8) 2 C. W N. 768 (1898). 
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in the opinion of their Tjortlships, where 
a lease i.s not a nn're contract for the culti- 
\ati()n of the land let, hut is also intended 
t(' coustilut<' and does constitute a real 
and \alid securiU to the t('naut for the stun 
advanci'd, it cannot he made the founda¬ 
tion of a claim to a raiyati interest. The 
s rond case was distiiiffuished on tlie 
ground that the whole of the rent was paid 
in advance as ziirpcslKH ; hut, as a matter 
ol fact, in that case a |«jrtion of the. rent, 
though a \erv small amount (namely, one 
rupee), was to he paid yearly to the j)ro- 
prietor as rent and the remaitiing amount 
was to he appropriated hy tlu* zurjK'^h/ji- 
(lam. Jlowever that may be, it apiH.‘ar; 
that, hi the case of l{inn<lhan Siugh v. 
M. II. M(ich( iizif (11 the h'ase (whieh was 
foi n.ne years) provided that the zuritcslnji 
ad\anc(‘ wa.s to lu' paid olf in four jears 
and that for the following years rent was 
t»» be jiaid everN year, and it was found 
that tlu' J)('!'cndant had hemi holding the 
hind as raivat for more than hi xears; and 
the cas(‘, therefore, is distinguishable from 
the jircsent. Me agre, so far, with the 
view taken in that case that a raiyat by 
taking a zurpeshgi lease of land of which 
he was previous!v in pjsscs.sion as a raiyat 
do‘s not los<> his raiyati status, or dive.st 
him.self of liis right to ac(}uirt‘- a right ot 
occupancy in thi- land. In this case, 
wo are of opinion that. Inning regard 
to the terms of the zurpeshgi, no 
laiyati inti'rest was creute<i and that, 
on the expiry of the term of the 
[Krttali, the J’lainlilfs weri' entitled to get 
khns {Wssession. ft has lioen contended 
on behalf of the Jie.sjxmdent that the 
Defendant wt up a raiyati intere.st previous 
to the zurpc.shgj. It i.s not expre.ssly set 
out in the written statement and, although 
therC^lfes an issue on the point, it does not 
apiJear from the judgments that any 

d) 10 C. W. N. 861 (1906', 


(widence was adduced upon it. Mathura 
and Bankey, it is true, recognised the Do- 
leiidant as having rights of occupancy; but 
that was hy a compromise in the suit to 
which we have already referred. The 
Defendant must, therefore, bo taken .'o 
1)(' a raiyat with rights'of occupancy so 
lar as the Tlaintiffs Nos. ‘2 and 3 are con- 
cciiicd. The ap|x.'al of the TMaintiffs Nos. 
■i and 3 niiust, therefore, fail. 

The loanicd pleader on behalf of the 
Kespjiideut, however, says that there is 
evideiiec on the record to show that the 
Def. nd.inl had a raiyati interc't prior to 
the dat(‘ of (he zurpr/ihgi. Under the cir- 
eumstaiices, the decree of the lower Ap¬ 
pellate Court ill so far as it relates to the 
share of the Plaintiff No. I is set aside and 
the cu'-c remanded to (hat Court. The. 
hover AjiiKdlate ('ourt will decide, uiioa the 
evidence on the. record whether the ])e- 
IVndant had any raiyati interest in the land 
m suit prior to the date of the zurpeshgi, 
II the (piestion is decided in favour of the 
Defendant, the suit will have to be dis¬ 
missed. If, on the other hand, it is dccid- 
f(l against him, then the Plaintiff' No. 1 
wi'l l>e given a decree for hhas po.sso.ssion 
t ) the evtrnit of his one-third share jointly 
with llu‘ Defendant. The Court below 
will also deckle the que.stion whether any 
renl n',served by the zurpe,<}hi)i Avas due to 
the l*laintiffs, and, if .so, it will give a decree 
i(j th(' Plaintiff No. I to the extent of one- 
third. It will further decide the que.stion 
of iiieHiic profits to the. extent of the share 
of the Plaintiff No. 1. As regards mesne 
prolihs,, the jiarties will, of course, bo entitl- 
ed to adduce evidence. 

Eaeli party will bear his own costs of this 
apjH'fJ. The costs of the lower Courts as 
between the Plaintiff, No. 1 and the De¬ 
fendant will abide the result. 
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[CIVIL APPELLATE JDRXSOICTION.] 

Appbal from Original Decree 
No. 145 OF 1910. 

D. Chattkrjeb, J. Ambika Prosad 

Walmslby, J. Singh, Defendant, 

1914, No. 1, Appellant, 

Heard, v. 

1, July. Pardh* Singh 

Judgment, and ors.. Plaintiffs, 

2, July. Respondents. 

Civil /'rocedure Code (Act V oj 1908), Or. XLI, 
r. Jf—Appeal bygone of teveral Delendantt—Decree 
by High Court enuring to the benefit oi all the De- 
Jendante. 

One only of several Defendants appealed 
against the final decree in a suit for parti¬ 
tion. The appeal was against the whole 
decree, and one of the grounds of appeal 
was that the costs before the preliminary 
decree should rwt have been decreed in 
favour of the Plaintiff : 

Hold— That the fact that the portion of 
the decree which dealt with the question 
of the incidence of costs was severed so as 
to make each party of Defendants liable 
for the costs allocated against it did not 
prevent the application oj Or. XLI, r. 4, 
a. P. G., and the High Court could make 
a decree in this respect that would enure 
to the benefit of all the Defendants. 

This was an appeal preferred on the 11th 
April 1910 against a decree of Babu Charu 
Chandra Mukherjee, Subordinate Judge of 
Darbhanga, dated the ^‘ind Deoeinber 
1909. 

The facts of the case will sufficiently ap¬ 
pear from the judgment, 

Babu .Gonesh Dutt Singh for the Ap¬ 
pellant. 

Bobus Jogesh Chandra Hay, Rajendra 
Chandra Guh*, Kulwant Sahay and 
Anilendra Nath Ray Chaudhury for the. 
Respondents. 

The Judgment op the Court waa as 
follows:— 

This appeal arises out of a suit for the 
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partition of a mauza called Patailia in 
whiejj the parties have different shares. 
The Defendant No. 1 apix^als against the 
final decree on two grounds : first, that the 
allotment of shares is improper, and, 
secondly, that the costs before the preli¬ 
minary decree should not have been 
decri>ed in favour of the Plaintiff. 

As regards the first ))oint, we think that 
the Appellant has a good ground for com¬ 
plaint. 1 ho Coiiimissioncr allowed him one 
block to rlie north : but (he learned Judge 
has split that block u|> into three and al¬ 
lotted him (he one farthest from his house. 
Wo think (hat he should have' his portion 
of the northern block as near as possible 
to his house, (hat is to say, he will have 
his northern block Irnin (he nor(h-ea.st com¬ 
mencing from Nos. IH.O'i, 1860, 1861 and 
1862 and go westwards so as to make this 
block equal in value with the block which 
has been allowed him (o the north-west. 
Defendant Xo. o will get the block to his 
west, and Ik'fendants Nos. 2 to 4 will get 
the bl<K'k to the west of Deft'iidant No. 2 
The App'llant will retain lus eastc'rn and 
south-western blocks, and the allotment of 
blocks will be alleied aicordingly. 

The next question is as to the costs. Tt 
is contended that (he costs before the pre¬ 
liminary (h'cree sliould not have been al¬ 
lotted to the Plaintiff, and the cases of 
Shyama Soondari v. Jardine Skinner (1), 
and Dildar .Hi Khan v. Bhawani Singh (2) 
are quoted in support of this contention. 

As the appeal is by one of the Defendants 
only, it is contended that, under Or. XLI, 
r. 4, 0. P. ('., we can make a dei'roc in 
this re.spect that will enure to the benefit 
of all the Defendants. 

The decree in this case is a decree for 
partition, and proceeds upon a ground com¬ 
mon to all the parties, namely, the con¬ 
venience and inconvenience of each. The 

(1) 12 w. B. 160(1869}. 

(2) I. L. R. 34 C*l 878 (1907). 

30 
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appeal also is directed against the tvhole 
dfcrce. It is true that the portion of the 
decree which deals with the question of 
the incidence of the costs is severed so as 
to make each party of Defendants liable for 
the costs allocated against it; but that does 
not prevent the application of Or. XIjI, r. 
4, r. P. C. It has been held in the case of 
]tom Kamal Skaha v. Ahmad AU (3), that 
it is not necessary for the application of 
.^ec. 544 (now Or. XLI, r. 4), C. P. C., that 
the decree should proceed on every ground 
cotnmon to all the Plaintiffs or Defend¬ 
ants ; and it is quite sufficient if it proceeds 
on any ground common to the party to 
which tlu' Api)ellant belongs. We think, 
therefore, that there is no bar to the ap¬ 
plication of Or. XLI, r. 4, C. P. C'., and 
that being so, it is not necessary to invoke 
thi' aid of Or. XLI, r. 33, which is couched 
in very wide terms and gives the Courts of 
appeal very wide ])OW'ers for the puriiose of 
doing justice between the partie.s. 

It has bi'cn further argued that th(' 
judgment docs not order the apportion¬ 
ment of the costs of th" suit, that tin 
decree is not in accordance with the judg¬ 
ment so far as these costs are concerned 
and that the- decree is, therefore, amenable 
to amendment. This amendment might 
of course have been made by the finst 
Court, but that would result in a joint 
decree for the cost.s of the suit against all 
the Defendants. Such a decree would 
offend against the principles of the cases 
of Shyama Soondari v. Jardine Skinmr 
(1) and Dildar Ali v. Bhawani Singh (2). 
Under sec. 107, C. P. 0., we have the 
same ixiwer as the Court of first instance; 
aiwl, in making the final determination in 
the case, we must pass a decree that is 
"IgPconformity with law. 

(1) 12 W.R. 160(1809). 

(2) I, L. R. 84 Oal. 878 (1 07). 

(8) I. L. R. 80 Oal. 429 (1908 . 


In this view of the question raised, we 
think that the order of the Court below as 
to the costs incurred before the preliminary 
(h-cree should be set aside and each party 
directed to bear its own costa up to that 
[loint. The costs of the partition will bo 
apixirtioned iwcording to the shares of 
the parties. The success of the Appellant 
being only partial, each party will bear its 
own costa iri this appeal. 

A ppeal allowed. 

[CIVIL APPELLATE JURISDICTION.] 

Appeal from Ouiuinal Decree 
No. 518 OF 1909. 

Hrermutty Ayatan- 
NESSA Bibi, Plaintiff, 
App<‘llant, 

V. 

Kclfu Khalifa 
and or.*?,. Defendants, 
Itoaponuents. 

Ciril Procedute Code (Act Vo 1908), sec. 02 — 
Suit hif mutwdh to lemoie trespasser mniv ging 
trust as trustee <tc f u fo— Leave, » neressuri/ 

Sec. 92 of the Civil Procedure Code does 
not apply where a I’lahitiff claiming to be 
the trustee of a public religious and chari¬ 
table trust s'ttr.s* for the removal of a tres¬ 
passer who has usurped the management 
of it. 

Budrue Das Mi kim v. Chooni Lal 

JonuRRY (3) follotoed. 

Nim Kama Jogiah v. Venkata Charuld 
(1) AND S.\jej)i;r Raja (Tiowdhdri v. 
(loi’R Mohun Das Baishnav (2) not 
followed. 

f 

This was an a])pcal from a decision of 
Rai Kissori Lal Sen, BjAiadur, Sub¬ 
ordinate' Judge of Dacca, dated the 25th 
(»f August 1909. , 

<1| L L. R. 26 Mad. 451 (1902). 

12) I. L. R. 24 Cal. 418(1897). 

(8) 10 C. W. N. 681; s. c. I. L. R. 88 0*1. 

789 (1906). 


Cabndtiff, J. 
Richardson, J. 
1914, 

15, January. 
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Tbe suit out which this appeal arose 
was in respect of a waqf estate valued 
at Rs. 10,000. 

Plaintiff’s case substantially was that 
one Fekun Bibi, by LoioUatnama, dated 
6th Aswin 1286, had appointed a minor, 
Abdul Miah, and one Makbiil Dew'an 
mutwallis. Abdul Miah died in his minor¬ 
ity; that one of the terms of Fekun Bibi’s 
deed was “if both the mutwallis died, 
without appointing a mutwalli, then 
amongst their sons and sons’ sons and 
heirs, whoever would be pious and of good 
qualities, would be the mutwalli of the 
said property and shal' act in teruis of the 
towUatnama"; that Makbul Dewan died 
in Agraliayan l.'lOl without aiqxnnting 
any mutwalli leaving liirn surviving his 
wife, the Plaintiir, and his sons Abdul 
Hamid Dew'an (Defendant No. 2), 
Abdul (jiiffoor Dewan and Abdul Habib 
DcA\an, and a daughler Sahera Khatun. 
Abdul Hamid, it was alleged, was il¬ 
literate, ignorant and devoid of all 
sense of right and wrong, and the others 
were minors, and lhal in consequence the 
mutwalliship had vested in the Plaintiff, 
and she had been acting as such since; 
that Abdul Hamid declaring himself to bo 
mutwalli, by a deed, dated 19th Baisakh 
1307, appointed one Fajli Rahoman 
(wicked man) as mutwalli and Defendant 
No. 1, Kulfu, and' one Nadir Buksh as 
naib-mutwallis. Fajli Rahoman got his 
name registered as mutwalli under the 
Land Registration Act, but as he died on 
the 16th Kartik 1315, Defendant No. 1 
applied for registration of his name as naib- 
mutwalli. Defendant No. 3 was the ^^ife 
and Defendant No. 4 was the daughter of 
Fajli Rahoman. 

In these circumstances, Plaintiff brought 
this suit for declaration of her title as mut¬ 
walli and recovery of possession of the 
wa^if estate. By a subsequent petition, 


Plaintiff admitted that she had been dia- 
jwssessed of the waqf estate and asked 
for amendment of the plaint accord¬ 
ingly. All the Defendants appeared. 
They put in written statements raising 
issues on the merits and issues of law. 

Without calling uiX)n the parties to ad¬ 
duce any evidence, the Subordinate Judge 
heard th uji on tlu' issues of law', amongst 
which issue Xo. 1 was—“ whether this 
suit is eogm/able by this Court, and 
without the sanction of the Advocate- 
General? ’’ 

llix)n this issue, the Subordinate Judge 
held as follows : —- 

“It is neee.ssary to determine the 
charactf'r of the endowment. According 
to the towhatiunna of 128G, the trust is 
one partly jor eharit.ihlc and partly for 
religious purposi'h. So far as it was ‘ for 
the fei'dmg of v\ay-farers and travellers 
(ruhi mosafarant’, it was a trust for a pub¬ 
lic charitable puijxisc, and so far as it was 
for the lighting of the mosque and for 
the j[xn'formance of the rites of Bakr-id 
Korbani and other rites’, it was a trust 
for religious ]iuriK)ses. 

“ Next question for decision is, w'hat are 
tlie seojie and object of this suit? It is 
contendetl by the learned pleader for the 
1 lefendaiits, tliat it is a suit for the removal 
of a trustee and also one for the adminis¬ 
tration ot the tiust. On the other hand, 
Plaintiff contends that the Defendant is 
not a triisl('e a<‘cordiiig to the towliattuima. 
According to the riaintiff. Defendant No. 1 
is a <lc facto trustee though not a trustee 
dc jure. ’Iheii Plaintiff seeks for her own 
appointment and for [xisscssion of the trust 
property. 

" In these circumstances, I am of opi¬ 
nion that the present case comes within 
the ]>roviso of sec. 92 of Act 5 of 1998. It 
is a suit in respect of a public and religious 
trust, it is a suit for the removal of a de facto 
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trustee, it is a suit covered by the words 
‘ when the direction of the Court is deem¬ 
ed necessary for the administration of the 
trust See Neti liania Jogiah v. Venkata 
Charulu (1), and Sajadur liaja Chowdhuri 
V. Gour Mohun Das Baishnav (2). 

“ Tliis suit is not brought under Act 20 
of 1863 after sanction obtained under sec. 
18 o>f that Act. Nor is it one brought 
under the provisions of sub-sec. 1 of sec. 
92 of the Code of Civil I’rocedurc. 

“ Therefore, the suit must be dismiss¬ 
ed and it is dismis.sed. Plaintiff to pay the 
costs of the Defr'ndants, witli one set of 
pleader’s foes, to be calculated at half the 
rate of contested fees.” 

The Plaintiff appealed to the High 
Court. 

Babus Bawnta Kuniar Bose and Prokash 
Chunder Bircar for (he Appellant. 

Mr. S. P. Bose, Bahu Itainani Moli ni 
Chatterjee and Moulvi Wahed Hossain for 
the Hespondents. 

The JrDOMBNT op tjik Court was as 
follows :— 

Caendlkf, ,J.—This is an appeal pn'- 
ferred by the TMaintiff against the dismissal 
of her suit on the preliminary ground that 
it was not maintainable without the con¬ 
sent of the Advocate-General, as re((uired 
by sec. 92 of the Code of Civil Procedun . 

The Plaintiff claims to be the rightful 
mutwalli of a religious and charitable en¬ 
dowment by virtu'^' of a tou'Uilnama exe¬ 
cuted by the founder, her deceased hus- 
baml. The Jh'fendants, she declares, 
have no right whatever to interfere with 
the management of the trust, and are, in 
fact, trespas.sers, who ha^e wrongfully in¬ 
tervened, hiol their names registered under 
the Land Registration Act, 1876, in res- 
pecfmi^hc trust ])rofw'rty and usurped th-^ 

(1) i L. H. MjU 4.'.I (1902). 

(2) I L. R. 24 0*1. «18 {n97l 


Khalifa. 

management of it. She now seeks to 
obtain the possession to which she claims 
to bo entitled under the deed of endow¬ 
ment. She complains of no breach of 
trust, and she does not ask for any direc¬ 
tion as to the administration of the trust. 

The Subordinate Judge in the Court 
below has argued that the Defendant now 
in possession is trustee de facto, if not 
dc jure ; that the suit is for his removal; 
and that it is one in which the direction of 
the Court may be neccs.sary for the ad¬ 
ministration of the trust. He has held, 
therefore, relying upon tlu* de<-isions in 
Neti Rama Jogiah y.V enkata Charulu (1), 
and Sajedur Raja Chowdhuri v. Gour 
Mohun Das Baishnav (2), that sec. 92 of 
the Code applies, and that the .suit must 
be dismissed. 

Assuming, as we must do for the pur- 
|)Oses of (his appeal, that the Defendants 
are what the Plaintiff represents them to 
be, I think that a suit such as this for 
the removal of a trespasser in jxjssession 
of trust-property is not a suit of the kind 
contemplated by tJie section. Nor, in my 
opinion, does it help the trespasser to call 
him a trustee de facto. A dacoit might be 
that, and the [Hovision was surely never 
intended to protect him from being sued 
too readily. 

Th(! first ruling cited by the learned 
Subordinate Judge has been distinguished 
by the Court in Budrec Das Mukim v. 
Chooni Lai Johurry (3), while the second 
lias been dissented from in the samo case 
and also in the earlier case of Budh Singh 
Dudhuria v. Niradbaran Hoy (4). These 
decisions were, no doubt, under 8ec»”‘639 
of the Code of 1882, and it is that ' 

f 

(1) l. L. R. 26 Hkd 451 (1902). 

(1) 1. L. R. 24V'al. 418 0897). 

(8) 10 0. W. N. 681 ;• a. c. I. L. R. 88 Oal. 

719 (190t) 

(4) 3 0. L J. 48 at p, 489 (1906■. 
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cl. (a) of sec. 92, sub-sec. (1), of the new 
Code regarding a suit to obtain a decree 
“ for removing any trustee,” and sub-sec. 
(2) are new. But these additions do not, 
so far as 1 can see, alter the law on the 
point; and I find that in a very recent case, 
namely, Muhammad Abdul Majid Khan v. 
Ahmed Said Khan (5), which was de¬ 
cided under the present Code, the Alla¬ 
habad High Court has followed Budree Das 
Mukim V. Ghooni Lai Johurry (.3). 

I think, therefore, that this appeal must 
be allowed, the decree of the learned Sub¬ 
ordinate Judge discharged, and the suit 
remanded to the Court below for dis¬ 
posal on the merits. 

The costs of the appeal I would make 
costs.in the cause, and 1 would declare that 
the Apjjellant is entitled to a certificate 
under sec. 13 of the Court Fees Act, 1870. 

Richardson, J.—I agree. The case 
seems to me to be govemt^d by the observa¬ 
tions made in Budree v. Chooni (3). 

Appeal allowed. 


[CIVIL APPELLA re JURIS DICTION ] 

Appeal from Appellate Decree 
No. U22 OF 1910. 

N. B. Chattebjea, J. Bitari Ram, 

Walmslby, j. Plaintiff, Appellant, 

1913, V. 

Heard, 26 and , Kanji Singh 

27, June. & ors.. Defendants, 
Judgment, 4, July. Respondents. 

TAe Indian Limitation Act {IX of 1908), tecs, 
to, 67, Art. 57, Soh. I—The Indian Contract Act 
(XI of 187t), tea. 60, 61—Suit [or money pty- 
<Me for money lent—Ptyment of intereet eaving 
limitation — Creditor's discretion to afply^ money 
reeeioed to oldest debt—Seoon'i appe il—Tender of 
evidence (b‘\hi khat i) at hearing. 

The Plaintiff brought a suit on the' S8th 
]May 1909 for moneydue on an adjustment 

(8> 10 C. W. N. 68 s. 0 . I. L. K 88 Cal.. 
780 (1906). 

(6) I. L. R. 86 All. 460 (1018) 


0 / accounts. The Plaintiff alleged that 
the last adjustment took place within three 
years from the date of the institution of 
the suit when the Defendant promised to 
pay. The Courts below dismissed the suit. 
The District Judge in appeal however 
found that the Defendant took a loan of 
lis. bO from the Plaintiff on 21st June 1906, 
but he refused to give a decree for that 
amount, because the Defendant paid 
Rs. .02 in 1007, although he believed the 
Plaintiff’s books and evidence to be genuine, 
and there was at the time of payment over 
Rs. 700 due from the Defendant. In the 
High Court at the time of the hearing of 
the appeal the Plaintiff produced an entry 
in his bain khata showing that Rs. 43 was 
paid by the Defendant on account of in¬ 
terest in 1907. 

Held—7Vi«/ a creditor cannot claim the 
benefit of s(c. 20 of the Limitation Act 
unless he can •show that the payment was 
made on account of interest as such : there 
must be cither some express declaration by 
the debtor or there must be circumstances 
from u'hu h such an intention on the part 
of the debtor may be inferred and in the 
absence of either, the payment of Rs. 62 
did not operate to save limitation under 
sec. 20, 

That undtr secs. 60 and 61 of the Con¬ 
tract .let the creditor may exercise his dis¬ 
cretion and apply any money paid to him 
by the debtor in discharge of the oldest 
debt and the lower Appellate Court was in 
error in treating the Rs. 52 as a repay¬ 
ment of the recent loan of Rs. 50. 

That the High Court could not receive 
the entry in the Plaintiff's bahi khata re¬ 
lating to the payment of Rs. 43 at this 
stage and could not pay any attention to 
it, inasmuch as it was not put in evidmee 
before either of the lower Courts. 

This was an apped preferred on the 
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2nd May 1910 against the decree of M. 
Sniither, Esq., District Judge of Zillfk 
Shahabad, dated the 29tli of January 1910, 
affirming the decree of Babu Surendra 
Nath Ghosh, Munsif at Arrah, dated the 
13th August 1909. 

The Plaintiff brought a suit on 28th May 
1909 for money due upon an adjustment of 
accounts in bahi khata. The Plaintiff’s 
case was as follow.s :—Hanuman Sing was 
the father of the Defendant No. J ; the 
husbands of the Defendants Nos. 2 to 4 
were also the sons of the said Hanuman 
Sing. The father and the sons fojined 
members of a joint Hindu family. The 
father had money dealings with the Plain¬ 
tiff. After his death his son (the Defen¬ 
dant No. 1) continued to have money 
dealings with the IMaintiff and on June 
21at, 1906 (Asar 1313), he took a loan of 
Bs. 50. The last adjustment of accoiints 
between the Plaintiff and the Defendant 
No. 1 took ])lace in Jait 1315, and it was 
found that Rs. 961 as. 8 was due to the 
Plaintiff and the Defendant No. 1 pro¬ 
mised to pay. 

The defence was that the suit was barred 
by limitation, that nothing was due to the 
Plaintiff from Hanuman Sing deceased on 
bahi khata, that the Defendant No. 1 
never had any money dealings v^ith the 
I’laintiff and no accounts were ever adjust¬ 
ed between them. Both the Courts below 
dismissed the Plaintiff ’s suit. The lower 
Appellate Court found ; -“It is quite clear 
that for many years the Plaintiff used to 
'lend money to JJ)ef(mdant’s father . . 

The Plaintiff’s books and evidence of actual 
tiansactions are .good . . Taking this 

view I accept the evidence of ,the advance 
of Rs. 60 in Asar 1313, But I am not 
satisQod that the Defendant made any 
contrUM binding himself to pay the pre¬ 
vious debts incurred in his father’s time, 
and these are barred by limitation in 
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the absence of such a contract , . . 

The question is whether the Defend¬ 
ant made a promise to pay such that 
(he Plaintiff understood that it was a 
binding undertaking intended by the De- 
li'ndant to be acted upon and also whether 
(hero was any consideration for it as a 
contract. On the evidence and a con¬ 
sideration of the circumstances, I think 
the Plaintiff' fails on these points. As the 
Defendant made payment of Rs. 52 in 
1314, there will be no decree in respect of 
the Rs. 50 lent in 1313.” 

The Plaintiff’ preferred a second appeal 
to the High Court. 

Babus Provash Cli. Mitter and Susil 
Madhab MulHk for the Appellant. 

Babua Dwarka Nath Chuckerbutty and 
Ramesh Gh. Sen for the Respondents. 

Th(' Judgment of the Court was as 
follows ;— 

Walmslev, J.—This appeal arises out 
of a suit for money due on an adjustment 
of accounts. 

The Plaintiff jilleged that the predecessor 
ol the Defendants had money transactions 
with him and that there was a settlement 
in Jait 1312; then Defendants’ prede¬ 
cessor died and the transaction continued, 
and the last adjustment was made on Jait 
30th, 1315, when Rs. 965-8-0 was found 
due to the Plaintiff, and a promise was 
made by the Di'fendanta to pay the money. 

The Defendants denied the alleg^ 
transactions, the adjustment of accounts, 
and the promise to pay, and they also 
pleaded limitation. 

The'’Court of first instance held that the 
suit would not be barred by limitation if 
there, really was an adjustment on Jait 
30th, 1315, but he found that there was 
no such adjustment. 

The learned District Judge, on appeal, 
held that the Defendants did not on Jait 
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30th, 1316, promise to pay the amount 
due and that in consequence the suit was 
haired by limitation. 

The case is clearly governed by Art. 67 
of the Limitation Act, and on the findings 
the suit is baircd unless Plaintiffs can get 
the benefit of sec. 20 of the Act. 

The suit was instituted on May 28th, 
1909. 

It is urged before us that there were 
payments made by Defendants in 1907, of 
a nature to save limitation, and a page in 
Plaintiff’s hahi kliata is shown to us to 
prove the allegation, and we are asked to 
hold that the lower Courts have erred in 
not taking this document into considera¬ 
tion. The page in question is in the same 
book in which Ex. 2 is to be found, and it 
relates to the year 1313. We do not think, 
however, that we can {)ay any attention 
to this page; for, after examining the re¬ 
cord, we find that it was not put in 
evidence before either of the lowei Courts. 
We come to this conclusion for the follow¬ 
ing rea.sons : the page has not been mark¬ 
ed a.s an exhibit, while the account for 
1314 was marked : no copy was left with 
the record when t.he book was taken back; 
no reference was made in the examination 
of plaintiff’s witnesses or the cross-exam¬ 
ination of Defendants’ witnesses to the 
very important entry of a payment of 
Ks. 43 as interest in 1907 : no allusion to 
the page is made either by the Munsif or 
by the District Judge, and in appeal to 
this Court the only reference to it in the 
grounds of appeal is in some .giipple- 
mentary grounds filed at the time of hear¬ 
ing. As the page in question is the only 
evidence of the alleged payment of Rs. 43 
in 1907 on account gf interest, and as we 
hold that we cannot receive it at this stage, 
it follows that the payment of Rs. 43 on' 
account of interest is not proved. 

There remains one further question. 


The learned Judge found that Defendants 
took a loan of Rs. 60 on June 21st, 1906, 
but he refused to give the Plaintiff a decree 
for that amount, because Defendants paid 
Rs. 52 in 1907, although he believed the 
Plaintiff’s books and evidence to be genu¬ 
ine, and there must at the time have been 
over Hs. 700 due from the Defendants. It 
is urged thal the Judge is wrong in appro¬ 
priating the Its. 52 to the repayment of 
the loan of It.s. 50 and that it ought to 
be regarded as a payment of “ interest as 
such” within the meaning of sec. 20. 

\Ve lui\t' no hesitation in holding that 
the learned Judge was in error in treating 
the Its. ■’)2 as a repayment ot the recent 
loan of Its. .50; for, undi'r secs. GO and 61 
of (he Contract Act, the creditor might 
exerci.se his discretion to apply the money 
in discharge of the ohk'st debt. 

In regard to the (|Ut‘sti()n whether it w'as 
a p.iuiieril of “ interest as sucli ”. we have 
been refei n d to the ca.ses of Subraya v. 
Paliitijii (D hv reasoning, which would ap- 
l)h i'(|uall> well to 11(11 MoIkdi Saha's case, 
pa\meiils were m;ul(‘ ('xpicssly on account 
of pnncij)al and interest. On the other 
hand, tlK'ie is the ease ol P iniodar Ram 
Chandra Ihipat Rai Jankibai (3), where 
pavuK'his were made without any speci¬ 
fication of then' object; there Tyabji, J., 
distinguishing the case of Subraya v. 
Pakayai 1) hv rea <oning, whieh would apply 
equally well to Jlai Mohati Saha’s case, 
hold that it was incumbent on the Plain¬ 
tiff to ('stahlish clearly in some way that 
the payment was on account of interest as 
such. In doing so, he followed the case of 
Haninaut Mai Motichand v. Rambai (4): 
in that ease there was a large balance due 
from Defendant by way ot principal and 

(1) 4 Bom. L. R. 231 (1002). 

(?! Civil Rule N . 3930 of 1009, decided oo 
the 18th Febrnary 1910. 

(3) 6 Rom. L B. 860 (1008). 

(i) I. L. & 9 Bom. 198 (1879). 
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interest; and Defendant made numeroae 
payments, but without any intimation that 
any payment was to bo appropriated to 
interest. It was held that there was no pay¬ 
ment of interest as such. To these may 
be added the cases of Surju Prasad v. 
Khawhish Ali (6), Narronji v. Magniram 
Chandaji (6), Santeswar Mahata v. 
hahhi Kanta Mohunta (7), and Moheshur 
Panda v. Baidya Nath Jana (8), all 
of which lay down that a creditor cannot 
claim the benefit of sec. 20 unless he can 
show that the payment was made on ac¬ 
count of interest as such : there must be 
cither some expres.s declaration by the 
debtor or there must be circumstances from 
which such an intenticjn on the part of the 
debtor may be inferred. 

In view of these authorities we think 
that the payment of Rs. 52 did not operate 
to save limitation under sec. 20 of the Act; 
for there \\as no declaration by the debtor 
of his desire that the money should be 
received on account of “ interest as such ”, 
and the circumstances do not lead to such 
an inference. 

On these findings, the Plaintiff’s api)oal 
fails except in regard to the loan of Rs. 50; 
for that he will get a decree with interest 
at 1 percent, per mensem from June 21st, 
1906, to May 28th, 1909, and at 6 per cent, 
per annum from that date to the date of 
decree, and with ])roportionate costa in all 
Courts. 

Appeal dismissed. 

(6) I. L. R. 4 AIL 612 (ls 82 ). 

(6) I. L. H. 6 Bom. lOi |IS60). 

(7j I. L. R, 35 C»L 818, 817 (1908), 

(8) Unreport^d: special jippeal No. 2767 of 
1908. 
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I'robate or letters of admimstration, revocatioH 
0 —Effect on alienation nnder recoked qrant — Void 
or voidable grant — Mortgage to yay off debt due by 
estate, it subsists after revocation—Probate and 
Administration Act ( V o 18S1', sec. 90 —Sanction 
of Gomt obtained m respect o! principal, but not of 
I merest - Stipulation a. to interest if binding — 
Post (lieii) interest. 

A purchaser of property sold under a 
grant of probate or letters of adrninistra- 
iion, subsequently revoked, in order to dis¬ 
charge a debt wlmh the true executor or 
administrator was compellable to pay ac¬ 
quires an indcfea.siblc title. 

There has been a divergence of judicial 
Opinion on the question of the effect of 
re.rocation of a probate or letters of ad¬ 
ministration, the effect being made to 
depend upon whether the grant was void 
or voidable. A view more favourable to 
the rights of a bona fide transferee for 
value without notice has been taken m 
recent decisions where grants have been 
treated as operative 'until revoked even 
when obtained by fraud and by suppres¬ 
sion of the fact that the deceased had left 
a Will 

Dbbendra Nath Dutt v. Administra¬ 
tor-General of Bengal (12), referred to. 

Where a co-proprietor of the executor 
having satisfied the entire Government 
revenue obtained a decree for contribution 


(12) L. R. 86 I. A. 109: i. o. T. L. R. 86 CM. 
965 ; 18 0. W. N. 802 (1908). 
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against him, and in execution thereof a 
property belonging to the estate was sold 
at! an inadequate price, and meanwhile the 
probate having been revoked, adminis¬ 
trators appointed in his place with the 
Court’s sanction mortgaged the property 
to procure money which they applied in 
setting aside the sale under sec. 310A of 
the Civil Procedtne Code of 1882, and sub¬ 
sequently on appeal by the executor, the 
latter was restored to office and the letters 
of administration were cancelled : 

Hold —That the mortgage held good. 

Sec. 90 of the Probate and Administra¬ 
tion Act which authorises an administrator 
to grant a mortgage of immoveable property 
rested in him only with the previous per¬ 
mission of the Probate Court implies that 
sanction of the Court should be taken of 
all the essential elements of the mortgage 
transaction including the provision for 
payment of interest. 

Where the principal amount only was 
mentioned in the application for .sanction, 
but m the mortgage actually executed the 
administrators stipulated to pay compound 
interest at 30 per cent, per annum with 
half-yearly rests, the Court reduced it to 
simple interest at 9 per cent, per annum, 
and it was directed that the intere.st should 
b( added to the mortgage money as was 
done in Chajmal o.'Bru ]3hukan (31). 

This was an ap{jeal from a decision ot 
Mr. Jogindra Natli Mookerjee, District 
Judge, Bankura, dated 30th July 1910, 
confirming that of Babu Ram Jiarain 
Sarkar, Subordinate Judge of Bankura, 
dated 26th May 1909. 

Babiis liepin Behary Chose, Khetfa 
Mohun Sen and Bankim Chandra Mukhejr- 
jee for the Appellants. 

^ Babu Manmotha Nath Roy for the Res¬ 
pondent. 

(81) L. R.22I A. lU:«.o I. L R. 17 All. 

611 (1B66). 


The Jl'Df.MBNT OF THE COURT was 88 
follows :— 

This is an ap{>eal by some of the Defend¬ 
ants in a suit to enforce a mortgage securi¬ 
ty. Th(’ substantial question in contro¬ 
versy Ix'tween the parties is, whether the 
mortgage is oj)erative upon the property 
now in the hands of the Apjxillants. The 
circumstances under which the mortgage 
was created arc not in chspute at this stage 
and may be briefly stated. The property 
formed part of the estate of one Durgadas 
Chatterjee who made a testamentary dis- 
[xisition on the 01 h April 1885. The tes¬ 
tator died in 1 k 9U, and on the 8th Decem¬ 
ber of that \car probate was granted to his 
elde-it son Annoda Pro.sad Chatterjee who 
was named as the executor in the Will and 
figures as the fust Defendant in this liti¬ 
gation. Dn th(' 2Uth February 1894 the 
widow of the testator and one of his 
grandsons who aie the .second and third 
Defendants res[K.'ctively in this suit, ap¬ 
plied to the t’lobalc Court for removal of 
the eveci’toi on the giound of his miscon¬ 
duct and tor revoealiou of the probate 
issued to him. On the 191h July 1894, the 
probate was uwoked and the appoint¬ 
ment ot the fiist Defendant as executor 
was eancelli'd. On the 17th August 
1894, the Probate Court appointed the 
widow and the giandson as joint ad¬ 
ministrators, and tour days later issued 
to them letteis of administration (in¬ 
accurately deseiihed in the order-sheet as 
‘ probate ”) w ith copy of the Will annexed. 
On the U)th September 1894, the executor 
whose apiiomtment had been revoked, 
1< dged an a])|ieal in this Court against 
the ord('r of the District Judge. On the 
31st July 1896, the appeal was allowed, 
and the order of the District Judge re¬ 
versed on the ground that the alleged mis¬ 
conduct and mismanagement did not 
constitute a just cause for removal of an 

31 
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t>.\('fut()r uiidor ol. 1 of sc'c*. 50 of the Pi'o- 
I a(e inicl Adininihtration Act \'Aunoda Pro- 
sad V. K(di Krishna (1)]. ThereniKin, tlie 
[•robatc oii{>iiian 3 ’ i.ssiK'd to Jiim winch 
liad lu'cn recalled and canccllod, was k'- 
issued to liiin by the District Jndgi* on 
the H)th JA-bruarv 1K07, |>iirsnant to an 
order made in that behalf on the lUh 
Fe])rnarv 1807. i\rcanwbilc on the -iOtb 
April IH'J.j. in execntioti of a dc<-reM' toi 
nione} af>ainsl th(' eveutor, the dispulid 
j>roperty was .sold and was ])urchased bv 
I'itambar Cbatterjec, now represent eil 
by the Appellants. The decree had bei'H 
obtained by a co-piopri<’tor of the estate 
in a suit for contiil)ution in respe<t of 
revenue ])a\abU’ to (!o\ernnK'nt by all 
the proprietors. The administrators, who 
w<‘ie in |K>s.ses.sion of the f>stale at the 
time of the sale, app'ied to the District 
.Jiidfje on th(' Ith May JH05 for jiermis- 
sion to raise moni'y by mortgage of ])art 
ol till' e>tate. with a view to have the sale 
set aside under si'c. 31OA of the Civil Pio- 
ceduie Code of 188*2. Thev i*t.‘[)res<'nte(l— 
and the accuracy of tluir statement 
has not been called in (|uestion- that the 
propertv was worth more than Ks. 1,001), 
and that if the sale, which had tahen 
place for Hs. 1U5 onl>, was allowed to 
stand, serious loss would result to the 
estate. The District Judge sanctioned 
the mortgagi', and directed that the vi'iv 
piopeity, which would thus bo saved, he 
given by way of security. The Plaintiff 
theren|H>n advanced Rs. 550 to the ari- 
ministrators who a]>plicd the money for 
cancellation of the sale, and on the 21sl 
^^ay 1805 executed in bis favour the 
mortgage now sought to be enforced, by 
which they undmtook to rc[>ay the loan 
^ the 12th Ajiril 1805. On the 21st 
April 1808, i.r., after the executor had 
been restored to his ollice as the result of 
(1) 7. U R. 24 Cal 26 (}896). 


the appeal to this Court, the disputed 
property was sold in e.xecutiun of a money 
(leerec against him as exc'diitor of the 
('state and was purchased hy the decree- 
holders, who sid}se(pi('ntly transferred 
(he same to Pitamhar Chatterjee, prede¬ 
cessor of the piesent Api)el!ants, on the 
20th Dee('ml)('r 1808. On the 0th April 
1008, the Plaijitiir eomm'cn<'('(l this liti¬ 
gation to enforce' his se'curity, and he 
joiiK'd as J)efendants eleven persons, 
namely, the executor as the' first Defend¬ 
ant, the' administrateirs as the second 
and thirel Defendant, and the' re- 
prc.se-ntative's of the purchaser as the re¬ 
maining Defi’ndants. The claim w.is 
cetnt 'sle'd bv the last named Defendants 
(<nly, on tlu' ground lhal the ineirlgage was 
inoperative', Ikcausi' gianted liv aelminis- 
(ist'u-. erroiu'oiisl) appeiint d a-^ such. 'I'he 
(ouits hc'ow have eonenrie'iitly over- 
iiileel this defence, and have (h'creed the 
suit. On llie' prese-nt appeal, Hit' de'cree* of 
tlie Dislriet Jnelge' has been ehalle'iige'd 
eiii two grounds, namelv, first, that the 
iiioitgage' grante'el hy the- adininislrateirs 
(leie's ne)t bind the ('state', and, sccoiidhj, 
that as (lie jireivision lor |)a_\m('nt of eoin- 
jound interest at a higli rate' was neit sanc- 
(ione'el hy the District Judge, the claim for 
inle'it's! eaiinot be sustained. 

Tlie first peiint lalo'n on behalf of the 
.Vppe'llants raises the epie'stion of the effect 
fd re'voeation of a probate or k'Uors of ad- 
ministratiem, upon which the'ru has been 
some diverge'Tjec of judicial opinion. The 
effeefof revocation eif a grant of probate or 
h'lters of administration has Iw'en made to 
(U'pend mainly upon whether the grant 
was void ab initio or merely voidable. In 
Abram v. Curininrjhani (2), it was decided 
tliut where administration is granted on 
concealment of a. Will which up^winted ' 

(2) (1677) 2 Lev 182. 
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executors, the grant is voifl from its com¬ 
mencement, and all acts i)erformed by the 
administrator in that character are equally 
void and cannot be made* good, even 
though the ('xecutor .should afterwards ap- 
l)ear and renounce. But in Per}thant’.s 
case (3) it was lu'ld that if the adminis¬ 
trator had ])aid funeral ex|>en,ses, debts, or 
legaci('8, which the law forced the executor 
te pay, the administrator, in an action 
against him by the executor, should recoup 
so much in damages, becau.^e he was com¬ 
pelled to pay it, and the tiaie executor had 
no prejudice by it, for as much as he him- 
.self would hav(' been bound to pay it. 
.\gain, from (Iruiiahrooh v. Fox (4), it ap¬ 
pears that in an action b\ thi' true executor 
against lh(* pureha.ser of goods sold to him 
by the administrator, the .sale is indi'feas- 
ibli', if made to di.schai'g(' the fuiK'ral ex¬ 
penses or debts which the administrator 
or i'xeeu(<ir was com|)fliable to pay. 
WduTc, however, the act in question ’s 
one which tlu* administrator was not 
iomjH'llablc to do, but is a \oluntarv act 
on his part, it has been sometimes said 
that it is simply void, and no title is there¬ 
by conferred on a purchaser [ llcwson 
\. Sht'llij (,'))] or mortgage!' f Fllis v. Fllis 
(0)) from him, and tlu' vendor is a’so 
liable in damages in an action by lh(> 
true ('xecutor [ WooUcj/ v. (’hirk (7)|. In 
l^oxall v.Boxall (8), it wa.s held that where 
the Will doe.s not ap|H)int an ex(Vutor. 
th(' rejX'aled grant obtained by .suppr<‘ss- 
ing the Will, is not void nb inHio, and, 
therefore, a .sale under it was held to bo 
it Viilid transaction. Ihit W'lu'rever the 
giant of administration is voidablt^ onl>, 

(8) (1488) Plowden 282. 

(4) (1562) 1 PlowdeD 276 

(6) (1918) W. N. 246. 

(6) [1606] I riu 018. 

(7) 6 B. * Aid. 744, 21 R. R, 546 (1822). 

(8) 27 Ch. D. 220 (1884). 


as where it has been granted to a party 
not next of kin, or, where the executor 
having acted and the Court not knowing 
it committed administration to another 
or \\ithout citing the necessary parties, 
all lawful acts done by the first adminis¬ 
trator are d(‘emcd valid a.s against the 
suh.secpient administrator fBac/nnan’.? case 
(*.)), Hlnrliborrniujh v. Davifi (10)]. 

It is worthy of note that tlu' earlier 
cases <0 which we have' referred wen' 
criticised hy TiOid Redesdale in Doyle v. 
DUihc (Ih, and a view more favourable 
((} th<* lights of the bond fule transferee 
for v.ilu(‘ uillioiit notice' has been taken 
ill modern di'cisions, to wbieb we shall 
now refer. Thus in Debendrn Nath v. Ad- 
viinistraior-Ccncral (M), where the Judi¬ 
cial ( ommi(l('<‘ altirnu'd the decision of the 
majorit_\ m Dchcndra Noth v. Admhiis- 
inifoi-ddiiiinl dg), Tjord ?ili\cnaghten 
<)l)scrv<‘(l that so long as lh(‘ letters of 
administration remained imre\okcd, the 
person in whose favour the grant had been 
made was to all intents and purposes 
adminidiMtoi, and his n-eeijds were valid 
disehaiges ioi all mouev.s n'ci'ived by him 
a.s admmisiratoi. I’he full significancj' 
ol tlii> ol*-.!'!v.ition is apjirceialcd wlien it 
is liiine m miiul that the letters of ad- 
ininistialion bad been obtained by fraud 
and b> sii))picssK»n of tlic fact that the 
(!ece.‘i-.ed liad Ic'ft a ^^'ill. A similar view 
had been pieviouslv indicated by Wood- 
rolfe, .1 , in Dopal Dans v. liudreedas (14) 
which mav be ditVicuK to reconcile with 
tile (d)dcr dictum m Prayrag v. Gonkaran 
(I.)), .111(1 was sub.sequently adopted by 

(9 (1596) 6 Coka, 18 B. 

(10) (1702) 1 P. Wma. 40 (43l. 

(11) (1904) 2 Sch. at Let 231 (237). 

(12) L B. 85 1 A. 109 : a. c. I L. R. 85 Cal. 
955 ; 12 (\ W. N. 802 (1904). 

113) I. L. R. 38 Cal 713; s. c. 10 0. W. N. 678 
(1906). 

(14) 1. L. R. 83 Cal. 657 (1906*. 

,16) 6 0. W. N. 787 (1002). 
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Neville, .7., in Cratter v. Thomas (16). It 
will be observed that in the case last 
/nentioned, the, administration had been 
granted notwithstanding the e.xistencc of 
Will which had been kept back from the 
Conit, and it was thus precisely a case 
in Avhich it might be argued with plausi¬ 
bility that the grant was void ab initio; vet 
the Court held that the grant was void¬ 
able and not void. Conse<]uently, if the 
view is maintained that a grant of ad- 
ministiation made by a C()m}x.‘te7it Court, 
though erroneously is voidable, that is 
operative' till it has been revoked by that 
Court or .set aside by a sujierior tribunal, 
there is no room for controversv that the 
mortgage in suit is binding u|>on the estat('. 
But even if we take a more restricted 
view, namely, that adopted bv Walsh, .1 , 
in Grai/sbrooli v For (4), the mortgage ’s 
clearly indefeasible, because it was 
created to satisfy a debt of the estate which 
the executor himself was compellable to 
j»ay. The executor had failed to pay tlu' 
(io^ernmellt revenue due, which had 
thereuiKm been .satisfied by one of the 
joint proprietors of the estate, Th(‘ exe¬ 
cutor thereafter did not re-irnbiirsc the 
co-proprietor who was consequently con¬ 
strained to sue and to obtain a decree 
Even then the executor did not satisf\ 
the judgment debt, I'xecution followed 
with the result that a valuable projiert} 
was sold for an inadequate price. Under 
the.se circumstances, the administrators, 
with the saDi-tion of the District Judge, 
raised a loan and saved the j>roperty which 
it was their paramount duty to do. They 
did nothing beyond v\hat it would ha\e 
been obuously incumbent upon the exe¬ 
cutor to do for the protection of the estate, 
if he had been in jxisst'ssion at the time, 
and we are unable to discover any con- 

(4) 1 Plowden 276. 

(16) [1S09} 2 C)i. 843. 


ceivable principle of justice, equity and 
good conscience to .support the contention 
that the mortgage waa ab initio void, 
bccau.se granted by administrators erro¬ 
neously apjxiintod by the Probate Court. 
It may be added that the more liberal view 
indicated above ha.-, been adopted in the 
American (’ourts, where it has been ru’ed 
that all acts done by an executor or an 
administrator in the duo and legal course 
o'’ administration an* valid and binding, 
cv('n though the li'ttcrs issued by the Court 
are afterwards n'voki'd or the incumbent 
dischaigi'd from his tiust. \Bifjeloic v. 
P-ujcIow (17), Foster v. Brown (18), 
Fisher v. Bassett (JO). | But reference 
has been made to a (lietuin in Boxall v. 
I’ojall (8), that if a grant is reversed by 
a Court of Appeal, it must be deemed void 
ab nntw, though roKK-ation takes effect 
only from the tune of the recall, and it 
l.a'. been aigucd that all intermediate acts 
of th(' ('xcculor or administrator pt'nding 
an apiieal which results in a reversal of 
the foniK'r sentence are void, because it 
i'- said on the strength of a dietum in 
Brice V. Barter (‘20), the apjx'al sii.spcnds 
the former .sentenci'. which on its reversal 
places all the' parties m the (xjsition which 
they woiilil have oei'upied if it had never 
<" isled. This I'ontention does not appear 
to be wel]-foun<l('(l on [irinciples, and can- 
i'of, at any rah', be applied to the Indian 
system of law which explicitly recognises 
the ilootrine that an appeal does not 
()]i('rate as a stay of jiroceedings under the 
dc'crt'i' or order challenged by way of ap- 
|Kal (Dr, 41, r. 5, of the Civil Procedure 
( ihIc, 1908). It is worthy of remark that 
in tlrt' Courts of Ignited States, although 

(8) 27 Oh D. 250 12241(1884). 

(17) 19 Am. D«u. 69], 

(18) 19 Am. Dec. 662. 

(10) 38 Am. Dec. 227. 

(20) (1641) 1 Lev. 167, 
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in some cases [State v. William (21), 
Muirhead v. Muirhead (22)'] the view has 
been maintained that an appeal suspends 
the operation of a decree and leaves the 
executor or administrator in office as 
before, there is respectable authority for 
the contrary opinion that an appeal by an 
executor from an order revoking probate 
of the Will docs not continue the powers 
of the executor pending the appeal 
[Harneij v. Scott Crozier’s Estate 
(24), In re Marsh (25)]. But the Appel¬ 
lants are in a further difficulty in the 
present case, Tlio executor was actually 
removed and the administrators v\ere 
placed in possession long before the apjwal 
was preferred. Consequently, there i.s no 
room for the application of the doctrine 
that the ap|)eal susjxmded the operation of 
tho order for revocation. We may add 
that in sy.stems where the view is main¬ 
tained that an appeal against an order of 
revocation suspends the o]Mn’ation of the 
order, practical difficulty in the manage¬ 
ment of tho estate is avoid(*d by the aji- 
jKiintment of an administrator pendente 
Ute, and plainly no que.stion could arise as 
to the legality of the mortgage in suit, if 
the administrators here are deemed to have 
been, in essencr’ at least, adminisfratons 
pendente Ute. We need not, however, 
have recourse to what might be called a 
fiction and, for the reasons jireviously as¬ 
signed, w’e hold that th»' mortgage granted 
by the administrators with the sanction 
of the Probate Court bound the estate. 

The second point taken on behalf of the 
Appellants raises the que.stion of the 
validity of the claim for interest, the 
application to the District Judge for sanc- 

(21) 0 Gill. 172. 

<22) 8 Sm Md M. 211 

i28t 26 Mo. 386. • 

(241 06 0«i. 832, 4 Pm. 100. 

(26) (1908) 66 All. 209. 


tion of the proposed mortgage, the prin¬ 
cipal amount required to be raised was 
stated as Bs. 550, but no mention was 
made about interest. When the deed was 
executed by the administrators, they 
cov(‘nanted, however, to pay comixiund in¬ 
terest at 80 |)er cent. ]>er annum with 
half-yearly rest.s. Under sec. 90 of the 
Probate and Administration Act, an ad- 
ministiator is authorised to grant a mort¬ 
gage of (Ik* jmnio\cable property vested 
'll him, only with the previous iierniLssion 
of the f'rohate Court. This implies a 
sanetioM hv the Court of all the essential 
elements of the moitgage transaction, and 
there is n<t loom for doubt, that from the 
{xiinl of \iew of the burden imjioscd on 
the estate, the provision for payment of 
inten st m,i> he even more effective than 
the principal amount of the loan required 
to he rai.sed [see (langa Prosad v. Maha- 
rani lUbi (20), Thahur Prosad v. Gounpat 
liai (27), wliich arose on the corresponding 
provisions of the (liiardians and Wards Act, 
XTj ot iS.'iH, see JS and VTIT of 1890, 
sec. 29, SCI* also Ibhiram Pal v. Makunda 
Lai Dutta (2H), Hoy Pndha Kissen v. 
Xauralan Lai (-J)), Nunai Clund Addya 
V. Mti Gahiin JIussiiin (80)]. In the case 
hefon* u--, tlu* clause for the payment of 
eompomul interest at a high rate was 
mumte'-l[\ unieasonahle, and the lender 
obviouslv made the best of the embarrass¬ 
ing *Jitiia(i(in 111 vvhieh the administrators 
found tlK'msclves. Wo accordingly re¬ 
duce the intensst to simple interest at 9 
lier cent jior annum, and we do so partly 
ill view of the fact that the mortgagee has 

(26) L R. 12 I A 47 : 8. r. I. L. R, 11 Cftl. 

379 P 0 (1884). 

(27) I. L. R 80 Ail. 188 (1008). 

l2S) 6 C. L. J. 542 (548) (1908) 

(29) 6 C. L. J. 490 (621) (1907). 

(80) I. L. R. 87 C»1. 179 ; s. 0 .11 0. L J. 817 ; 

14 0. W. N. 536 (648) (1910). 
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till very nearly the last day of the 
period of limitation, clearly ^\ith the object 
that th(‘ claim for interest may reach the 
mavimnm ^Kj^sible amount. Buch inter¬ 
est as A\e allow is recoverable from the dale 
of the mortffuf'e, and must be added to the 
rnortgaj^e money, as was done by the Judi¬ 
cial Committee in Chapm] v. Bri] Bhuhnn 
Cil). The decision in Moti Singh v. Ram- 
ohiiri Ci’l) is clearly distinomshablo, as 
there was no coM'iiant at all for payment 
of interest post dwm in that case, and the 
amount allowed, though added to the 
inoitga^e diK's, was trc-ated as damaftes, a 
distinction not always recognised \CiOr- 
(lillo V. 11 lifudin (ltd) |. 

1’he n'sult is that this appeal is allowed 
in pait, tlu' decree of the District dudgi' 
discharged, and, in Iku thi'ieof, the usual 
mortgage di’crei' made m favour of the 
1‘laintitt lor lls. I i-O, nameh, 
Ks. o.‘0 as principal and Ks. 96'2-l 1-0 as 
inti'icst thereon at 0 percent, per annum 
Ironi the 21st ^faN IMlo to tlu' 21st August 
101 1, which We fix as thi* date for tedeni])- 
tion. d’he I’laintilF will also be allowed 
his co-vts in tli(‘ Court ol first instance on 
the sum iiow drened, such costs to be as- 
cc'itaini'd 111 this Couit and added to the 
iiioitgage du(‘s. It the dc'cretal amount is 
not paid on or Ixdori' the’ ‘Alst August 101 1, 
it will carry inteiest at 6 per cent, per 
annum trom that date and the mortgage 
propeit\ will bi‘ soM in due course for- 
realisation thmeof. Thr- I)efendants will 
not be per-.onally liable for any })ortion of 
the decretal amount. Each party will 
pay his own costs of the appeal to the 
District Judge as also of the ap|)eal to this 
Court. ■* 

We are informed that the mortgaged 

(31) L. R. 22 I. A. 199 s. r. I. L R. 17 All. 

511 (1895). 

(82) T. L. R. 24 Cal 699 (1897 

(88) 6 Ch. D. 287 (1877). 


property has been sold in execution of the 
decree now set aside, and has been pur¬ 
chased by (he decree-holder. The effect 
of our order will be that the sale will stand 
annulled from this dale, and the property 
will be re-sold, if occasion arises, in exe¬ 
cution of the decree now' made [Seth 
Vnicdtnal v. Srinath Uoij (31), Chandan 
Singh y. Uamdeni Singh (35)]. We do 
not, however, now determine what resti¬ 
tution the decree-holder may be, liable to 
make, if he took pos.sessioii of the property 
bv virtue of his purchase at the sale now 
cancollcd. That question must be deter¬ 
mined by the Execution Court, if an apjmi- 
piiate application is made m that behalf 
bv the party iiiierestc'd. [Uaghu Singli 
V. Slici) Brosad (30), Bcni Modho Singh 
V. Bran Singh (37).] 

Appeal allowed in part. 

[CIVIL APPELLATE JUBISDIOTION ] 

Ai’PEAI, frovi Atpellate Dkcrek 
No. »0l OF 1911. 

AkHIL (iHAKDUA BlS- 
WAs, Defendant No. 1, 
Appellant, 
e. 

Hasan Ai.i Sadagar, 
Plaintiff, Respondent. 

Bengal Tenancy Ad ( VUI of 1885, b'fore aniend- 
nieni by Act I of B. B. A. C of 1008), $ec, US 
{i)— A cqui$ tion of occupancy r^gfit by landlord — 
Holding if ceases to exi»t— Occupancy holding and 
occupuniy right, distinction between- - Under-raiyat’t 
interest, transferability of. 

The Bhiintiff who was an occupancy 
raigat subsequently purchased the superior 
tenure. Thereafter A , who was an under- 
raiijai on the holding, trau'tferred his in- 
trrest in the land to B. The Plaintiff's 
suit was for ejecting B. 

(84) I. L a 27 Ctl. 810 (1900). 

(36) I. L. R 81 Om 499 (1904). 

(86) 16 0. L J. 186 (1912). 

(87) 16 U. L J. 187(1911). 


Mookeimf.e, j. 
Mi'llick, j. 
1913, 

4, June. 
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Held— 'ffiat fhe effect of the purchase bij 
the Plaintiff u'hirh must be determined 
with reference to sec. 22 (‘2) of the Bengal 
Tenancy Act was to rest the holding in 
the purclMscr subject to the limitation that 
the occupancy right ceased to exist and not 
that the holding itself ceased to exist and 
•i continued to be an undcr-raiyat under 
the purchaser. 

That a comparison of the phraseology of 
sub-sec. (2) with that ol sub-see. (7) of 
sec. 22 .shoics that in sub-sec. (7) a distinc¬ 
tion is made between “ occupancy hold¬ 
ing" and '‘occupancy right", and when the 
occupancy holding ceases to exist, it docs 
not follow that the holding aho vanishes. 

That the provisions of the Bengal 
Tenancy Act shorr that an undcr-raiyat 
may, under certain circumstances, acquire 
an occupancy right. If he docs acquire 
such a right, that right may be transfer¬ 
able by custom or local usage, but there is 
no authority for the propo'.ition that the 
interest of an undcr-raiyat is ipso lacto 
tiansfcrable. 

'I'liis was an a]>|H'al laviVirt'd on the lUlli 
of April 1011, af,Miust the dirnr of Bahii 
'L’avack (.'handru Das. 2nil Subordinate 
Judj'eof ('liittagon{>, dated 1th of dannary 
1011, atHniiing tla* deere ol Babu Nagen- 
dra Kmnar Hose, Miinsif of South Hanjan, 
dated the 2dr(l of November 1000. 

The fuels will ap)H.‘ar from the judg¬ 
ment, 

Babu I). L. Ka.’tigir for (he Appellant. 

Babu Khitish Chandra Sen for (he Hes- 
(>ondent. \ 

The JnnoMKNT oi<’ thk ('oI'RT w'as as 
follows ;— 

This is an ap^ieaDby the first Defendant 
in an action in ejt'ctment. The subject- 
niatter of the litigation is a i>arcel of land 
which, according to the Plaintiff, was hold 


by the second Defendant as an undef- 
raiyat. The Plaintiff was originally on 
(K'cupancy raiyat. In ]88fi, he purchased 
(he superior tenure. In 1001, the second 
D(‘fendant tran.sferred his inh'rest in the 
land to (he first Defendant. The present 
action was commenced ij) lOOO to eject the 
first Defendant as a tn*spasser. The 
Couits below' have eoncurn'iitly decreed 
the suit. On the ])resent ap|>eal, that 
deeie(' has lu'en assadc'd on three grounds. 

It has been eontendt'd, in the first place, 
that the effect of the purchase, by the 
IMairildf, of the superior tenure in 1886, 
was to elevate the status of the second 
Defendant. This contention is obviously 
unfounded. '^I’ln' effect of the juirchasc 
must be determined with reference to the 
ti'iin^ of ‘'ce. 22 (2) of the Bengal Tenancy' 
.\ct as framed m IhSO. 'I’liat sub-s«'ction 
laovidi's that when the immediate landlord 
of an (KTupanev holding i-' a proprietor or 
a |x'rmanent tcumre-holder, and the entire 
inteiest ol the landlord and thi' raiyat be¬ 
comes united in tiu' '-ame jierson by 
tianslei', sueei'ssion. or olherv*is(', the oc- 
cuj»ane\ right shall ct'ase (o t xist; but 
nothing in the sub-section ^liall jirejudicial- 
ly affect the lights of any thiul person. Tt 
ha- not been provid that th<' superior in- 
tere-t pui' haM'd b\ I he Plaintiff w’aa a 
[H’rnianent teiiine. But wt* shall assume 
for our present purpose that it was a {X'rina- 
iieiit teniii't'. ^\'hat then was the effect of 
tlu' [MUchase? The result was to vest the 
holding in the purchaser, subject to tho 
linntation that the occupancy right ceased 
to exi.sl. But it has been argued for the 
Appellant that the effect in substance was 
that the holding itself ceased to exist. 
This contention is opjxised to the decision 
of this Court in the case. Jawadul Iluq v. 
Bam Das Saha (1), affirmed in Bam Mohan 

(1) I. L. R. 2i CM. US (ISfiS). 
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Akhil Chandra Biswas v. Hasan Ali Sadagar. 
V. Kachu (:2). That case turned upon the 


construction of sub-sec. 2 of sec. 22 of the 
Bengal Tenancy Act, and is an author¬ 
ity for the pro})osition that whore a pro¬ 
prietor purchase's an occupancy holding, 
the holding does not cease to exist, but 
merely the occuj)aney right, which is one 
of the incidents of the holding, disappears. 
A comparison of the phraseology of sub¬ 
sec. (2), with that of sub-.sec. (1), shows 
that in sub-sec. (Da distinction is made 
between “ occupancy holding ” and “ occu¬ 
pancy right ”, and we are not prepared to 
accede to the contention of the Appellant 
that when the occupancy right ceases to 
exist, the holding also vanishes. In our 
ojunion, the true ('fi'ect of the purchase h\ 
the Plaintiff uas to keep the holding in 
susjxjn.se. In this view, the Defendant 
continued to be an under-raiyat. 

It has been contended, in the second 
place, that the suit is barred by limitation. 
This argument has clearly no force, be¬ 
cause if the Defendant is a trespassin*, he 
i.; liable to b(' ejected by the Plaintiff with¬ 
in the period of 12 years jirescribed b> 
Art. 142 of the Indian Limitation Act. 

It has been contended, in the third place, 
that the provisions of the Ik-ngal Tenancy 
Act. in so far as tlu'y apj>ly to the eject¬ 
ment of undor-raiyats, have not been 
followed. This argunu'ut involves the 
obvious fallacy that the first Defendant is 
an under-raiyat. But the case for the 
1 laintiff IS that the interest of the second 
Defendant was non-transferable, and that 
the first Defendant has not acquired any 
intere.st in the holding by his purchase. 
It has Iw'en suggested, however, by the 
Defendant that as tlu're is no provision in 
the Bengal Tenancy Act, which bars the 
trajisfer of the interest of an under-raiyat, 
thdtfinten'st must be deemed transferable. 
We are clearly of opinion that the provv- 

(8) I. L. R. 38 Cal. 380 1806). 


sions of the Bengal Tenancy Act do not 
support this view. They show that the 
Legislature contemplated that an under- 
raiyat may, under certain circumstances, 
acquire an occupancy right. If he does 
acquire such a right, that right may be 
transferable by custom or local usage. But 
there is no authority for the projiosition 
that the interest of an under-raiyat is ipso 
facto transferable. 

Thu' result is that this apjpeal is dis¬ 
missed with costs. 

Appeal dismissed. 

[CBlMiNAL REVISIONAL JURISDICTION.) 

Bev. No. 485 OF 1912. 

Rakhal Das Sinha and 
others, Petitioners, * 

V. 

The King-Emperob, 
Opposite Party. 

Criminal Procedure Code (Act V o' 1898), tea, 
m—Scope of section —H&t, order restraining the 
holding of—Doing of a lawjul act on onda own 
propiriy if can be restrained undw section. 

Where the only ground mentioned for 
the hs-siie of an order under sec. 14i\ Or. 
P. C., restraining the holding of a rival hat 
u'as that the Magistrate was satisfied from 
the report of the police that hy opening a 
new hat at only half a mile from the old 
and Ibng established hab, the Petitioners 
were about to disturb the public tran^ 
(juilUty : 

Held— That an injunction cannot be 
I'^sued not to do a lawful act upon a man's 
oten property, and the order in the form 
m whuh it was issued was without juris- 
diction. 

That the holding of a hat on a man's 
own property is not in itself a wrongful 
act, and therefore am/ulterior consequence 
ichich may arise from it cannot give rise to 
any proceeding ngainst the owner of the 
land for committing an act likely to cause 


Holmwood, J. 
Imam, J. 

1912, 

2, May. 
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garding practising barristers engaging in busi¬ 
ness which is ot importance. The Attomey- 
Gent ral liaA mg invited the opinion of the Conn-, 
cil as to the jiropriety of a practising barrister 
taking an a<ti\e pait m the business of a finan¬ 
cial linn at a fixed salary and a coriiinission on 
tlic business done by the firm, the Council 
a(lo))ted a resolution, the more .material portion 
of which is as lollows:—“The t'ouncil are of 
opinion (hai a jiractismg liarrister should not 
as a general rule eany on any other profession 
01 busine'-'A. or be an active ]iartner in, or a 
salaiied ollicial or servant in connection with, 
ain s(ieli piotission or business.’’ There are, 
Lowt V( I, ( \ceptions to this geneial rule. The 
Couiieil, however, deelinod to lay down any 
abstiad lules, btif observed that whether any 
partieul.n else is in accordance with or con- 
tnirv to piofessionil etnpiette, depended on the 
nature and character of each particular case. 


Bar Council Report and junior’s fee. 

The Itcpoit of the General Council of the 
I’sir for lyid which has just been received con¬ 
tains some very imjioitant rulings regarding 
profevssional conduct and practice winch may be 
of general interest to members of the English 
Har practising in the Chartered High Courts ni 
India. We note that the Conference between 
I he Committi'e of the Bar Council and tliat of 
the IncorfKirated fjaw Hociotv have not come 
to any definite setllenient with regard t > junior’s 
lee in relation to that of the leader. Tlie T.aw 
Hoeioty is for adhering to the rule that a junior’s 
fits' m all cases should lie marked either t^/drds 
01 B/5ths of the leader’s fee. But the Bar 
Council is in favour of increasing it in special 
oases whore the leader charges special fees of 
100 guineas or upwards. Ikt since no agree¬ 
ment has yet been arrived*at between the two 
sections of the Profession, we take it that the 
old practice is to prevail. 

Practising barrister engaging in business. 

The Council has passed some resolutions le- 


Hut the Council had no hesitation in deciding 
tliUt ‘ <i jnactisiiig barrister should not actively 
associate limuself with Iho carrying on of a 
financial business (o g., the issuing of Govern¬ 
ment loans) for a salary or other payment vary¬ 
ing wilh the amount of finaneial business done. 
The toimeil, however, has “no objection to a 
practising bairisler acting as an ordinary direc¬ 
tor 0 c., not a managing director) of companies 
of good standing, carrying on a business which 
is flee from an}thing of a derogatory nature. 
They consider thai there is a great difference 
between the usual work of ordinary directors 
III the privacy of a Board Boom and the active 
call}mg on or management of a business.” 
“ On the other hand the Council see grave 
ohjeetioTis to a practising barrister taking part 
in negotiations and arrangements with finan¬ 
cial houses and visiting other persons, firms or 
eomp.inies as the rejirosentative of any finan¬ 
cial house. The Council consider that such 
conduct on the part of a practising barrister 
would not accord with the principles which 
should regulate the <?ondnct of a practismg 

45 






xlvi 


THE CALCUTTA WEEKLY NOTES. 


[VoL. XIX. 


barrister jn relation to his profession as such, 
and would be clearly contrary to professional 
eti<|iu'tte.” Wo presume', the rule is limited 
only to praclisinff members of the liar. 

Counsel’s fee for adjourned hearing in 
criminal cases. 

]s a counsel entitled to any fees if he has ac¬ 
cepted brief ill a criminal case' and after first 
appearance refuses to appear at an adjourned 
hearing without a refresher? ’J’his is a ques¬ 
tion which came up before the Bar Council and 
it has held that he is not entitled to get even 
the first day's fi'cs if ho lefuses to apfX'ar at 
the subsequent lu'arings uiik'ss it was expressly 
arianged with the solicitor instructing him 
that he was to be paid refreshers in case of 
adjourned hearings. In the case in (piestion 
counsel refused to ap|K‘ar at the Central Crimi¬ 
nal Court in London after a second adjoin n- 
ment without the pavnunt ot a refresher 
though no refreslu'r was arranged for when the 
brief .was accepted. The solicitor d('clined to 
]tay a refn'sher and delisered brief to another 
counsel who conducted the case till its termi¬ 
nation. The solicitor ]>aid the fee marked in 
thi' brief to the counsel subsequently engaged 
and refused to jiay any fee to tlu' retiring 
counsel. On a refi'rence to the Bar Council, 
the Council held — 

“ That no refresher having bi'i n arranged for, 
when the brief was accepted, the first named 
counsel was not entitled to refuse to continue 
to appear in the case w ithout a refresher; neither 
was he, having withdrawn from the case, en¬ 
titled to the fee originally marked.” 

Barristers in England if may be instructed 
by Solicitors in India. 

reference was also made to the f’ouncil 
as to whether a barrister [iractising in England 
commits any bri'ach of profi's.sional etupiette 
ir advising or drawing or settling pleadings on 
instriK'tions given liy )TOst by Indian .solicitors, 
and the Bar Council expres.sed the opinion that 
he doe.s not “ in advising on contentions 
questions (either before commencr'ment of or 
during litigation) w'ithin the jurisdiction of the 
Indian High Court iifxm instructions sent direct 
from a solicitor of an Indian High Court with- 
intervention of a solicitor of the English 
’’iglW’ourt or in drawing pleadings in cases 
Win the jurisdiction of the Indian High Court, 
instructions from a solicitor of that High 
' ' ’tihout tho intervention of • Bolipitor 
. ^ 'iah High Court.” 


BELLIGERENT WAR-SHIPS IN 
NEUTRAL PORTS. 

The asylum granted to the German battle¬ 
cruisers Goeben and iireshu and their sub¬ 
sequent purchase by the Ottoman Govern- 
nii'iit before the declaration of hostilities be- 
twe<‘ii His Britannic Majesty and Turkey have 
given rise to some important topics of Inter¬ 
national Law. TIk'sc can be conveniently 
dealt with under the following heads: (1) 
.Vsylum of belligerent war-ships in neutral ports, 
('J.) ]'’acilities to bclligcrcnl ni(*n-of-war during 
asylum, (3) Duration of stay of belligerent war- 
vessels in neutral harbour, (I) Purchasi' of belli¬ 
gerent \\ar-.sliips by neutrals in their own ports. 
In till', article, an attempt has been made to show 
the unsatisfactory condition of the law relating 
t( some of the.se lopie.s and to indicate certain 
desirable changes therein. 

(I) AstUM OF IIFULKIKHUXT WAR-SHIPS 
IN MU TR\L PORTS. 

The rule forbidding the land forces of belli¬ 
gerents to enter neutral territory except on con- 
ilition of being disarmed and interned docs not 
.ipply to till' entry of war-ships into neutral 
ports. Tho customary law jiermits a neutral 
to grant tein|x)rary asylum to belligerent w’ar- 
slnps in bis jiorts without disarming or detain¬ 
ing thi-m; but a neutral i.s under no obligation 
t . do so exci'pt in cases of distress. Only in 
till' event sneli a vessc'l is driven by stress of 
w eather or unseaworthmess to seek shelter can 
It demand, as a matter of strict law, the right of 
hospitality and a.sylum in a neutral port. A 
neutral may, for reasons of State, close all his 
ports or any particular ^xirt against vessels of 
war generally. But once a neutral grants 
;e\liini to wai-vessels of one belligerent, he 
must in -trie! eoiiformity lo his duty as a 
iieiitnil give similar permission to inen-of-war 
o'' the other belligerenl. However, as a rule 
neutral ports are generally o]x'n to all belli¬ 
gerent war-shi|)s. But it has, especially since 
the Kusso-Japanesi' War, Iwen felt that this in- 
(liMiiminate neutral asylum to naval forces is 
likely to assist one of the belligerents in a war 
te the disadvantage of the other, inasmuch as 
I he rules jiermit neutrals to open their ports as 
freely to belligi'rent war-ship.s I'scaping from 
destruction or capture by Ihc enemy as to belli¬ 
gerent war-ve.ssels ip distress. The rule makes 
no distinction between entry to escape the perils 
of the sea or the enemy or to take on board 
provisions. The rules permitting neutrals to 
grant asylum in their ports to belligi’rent vessels 
411 distress is no doubt founded on the oxigen- 
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cies of life at aea and is quite satisfactory. But 
since uow-a-days a right of pursuit into neutral 
waters is no longer recognised, to permit a neu¬ 
tral to give shelter to a belligerent war-ship, 
which is pursued by the enemy, would certainly 
put the enemy to (lisadvrtntage. Besides it 
might give an opix)rlunity to the fleeing vessel 
to meet her enemy under conditions favourable 
to herself, when she comes out (which she mu.st 
do within 24 hours under the existing law), 
as it is possible, that she might meet other war- 
vossols of her State outside the harbour, or sh(5 
might by a wireless message call to her aid other 
vessels of her own fleet to mei't her near the 
)x)rt and then give battle to the (memy. Thus 
although the neutral does not actually helj) 
eitlier of the belligen-nts, yi't owing to the 
ojXTations of the defective law oiu* of the 
belligerents gains an advantage ovi-r the other, 
and thereby und(*r the forms of law the spirit 
of neutrality is violated. 

To jirevcnt such abuses it is desirable to re¬ 
strict the extension of neutral hospitality to 
belligerent war-ships seeking asylum in neutral 
|V)rts to esca|)e, attack, capture or dcstiuction. 
The law should enjoin neutrals to disarm and 
di'tain such belligerent men-of-war as would 
enter their ixirts for the purixise of t'scajiing, 
attack or capture. This procedure would, it 
sei'ins, considerably shorten the duration of the 
var by putting the naval forces of one of the 
parties hors dr combat sooner than it is jiossible 
now. Principles, .stimewhat of this nature, were 
advfx'ated by Jajian and acted on by the Powers 
that were neutral during the Russo-Jajianese 
War with excellent results. And it was expect¬ 
ed that at th(' Hague Conference of 1907, States 
having the fresh experiences of the war of 1905 
in view, would lay down rules incorixirating 
the above principles realising thereby to a gn'at 
extent the strict conception of neutrality. But 
unfortunately this was not done, only the 
existing customary law' was reiterated in the 
articles of the Convention, 

(2) PACIfilTIES TO hrllkifrent men-of- 
WAB DURTNfi ASYLUM. 

A belligerent inan-of-W'ar may not onty enter 
neutral [xirts without being disarmed, but may 
also take fuel and supplies and olfix-t small re- 
fiairs. The rules regarding the supply of coal 
and the execution of repairs as will be seen are 
unsatisfactory. 

(*) Supply of coal to belligerent warships 
in neutral ports. 

The question of supply of coal to belligerent 
war-vessels cam© into prcuninence only in the 


D.iddle of the last century, when the old wooden 
sailing-vessels were superseded by the modem 
Hteam-shi[>8. Even then the customary law of 
Nations regarded coal as an innocent article 
V. hiclt could be supplied without any objection, 
allhoiigh It was necessary that its supply to 
belligermit war-ships by neutrals should be re¬ 
stricted. (heat Britain however took the lead 
in Ibis direclion, and in 18G2 in the midst of 
tlie (heat American War issued regulations 
rest riding the (juautity of coal supplied to a 
lielligcrcnl war-ship at her ports to so much as 
would carry th(> vessel to the nearest port of 
licr own country; (he j-egulation further pro- 
vrdcii that such vessel will not receive a fresh* 
sujijil} of coal at either the same or any other 
Bntisli port within three months without 
special ixTinission. Several Cowers, notably 
(he I lilted States of America, adopted them, 
lint the practice of other I’ovvers was much more 
lax. I Vaiice. for example, allowed belligerents 
t< take so mueh coal as would take them to 
their next port without anv limitation to future 
supplies at her )iorts. Some States even allow¬ 
ed belligereiKs to take enough coal to complete 
their normal supply in times of ])eace. So 
when the Russo-.lapanese War broke out, there 
was no umformity of practice amongst the 
Nations regarding the supply of coal to belli- 
gernUs. 

During the Russo-,Japanese War, Great 
Britain adopted more stringent rules. By a 
I’roe'aiiMtiun lo (lovernors of t'olouies issued 
in August 1991, she absolutely refused the aup- 
]'lv of I'veu the limited quantity of coal (enough 
to c.inv the vessel lo her nearest home-}x>rt) to 
sliips proceeding lo the seat of war or to a posi¬ 
tion or positions on the line of route with the 
objeet ol iiiterei'jiting neutral vessels convey¬ 
ing eontrabaiul. Sweden, Norway and Den¬ 
mark resorti-d to still more drastic measures. 
Bv a iteclaration of Neutrality issued in May 
19(11, they elosed their jxirts to the public 
vt'Ssi'ls of both belligerents with the exception 
of hospital-.ships. But the observance of these 
strict rules by some of the States only failed to 
have (he desired effect. Other States such as 
J'Vaiice. Holland, Spain, etc., still retained 
their more lenh'iit practice, and, as a result of 
(his want <tf unanimity, Russia by making full 
use of neutral facilitii's could send a big fleet all 
tlic way from her Baltic ports to meet her 
adversary m the eastern uati'rs, whereas, if the 
general practice was in accordance with British 
practice, Russian vessels would possibly never 
h.ave reached the Mediterranean. 
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This question came up before the Hague 
Conference in 1907, and some interested 
States in order to ])revent the repetition of 
the occurrences of the Kusso-Japanese War 
vanted to lay down stricter rules to be uniform¬ 
ly observed by all the Towers. Great Britain 
proposed that the quantity of fuel taken on 
board a belligerent war-ship in neutral jurisdic¬ 
tion should in no case exceed that which was 
necessary to enable it to roach its nearest honie- 
jHirt. But the rules advocated by Great Britain 
with coaling stations all over the world, there¬ 
fore, to a great extimt indejx'iidcnt of neulral 
help in war time do not find favour with other 
J’owers less favourably situated. The Japanese 
and the Hpanish jiroposals wi'ro to .the same 
effect. Germany, Trance and Kussia on the 
other hand contended that belligerents shouhl 
be allowed to take enough fuel to complete their 
normal peace supply. The result was that 
both the proposals were accepted and the pre¬ 
sent rule therefore embodies both of them as 
alternatives, thereby practically making the 
British pro^xisal useless. 

Thus the (’onference failed to achieve its pur¬ 
pose, and the practice at this moment is just 
what it w’as 30 years before and a belligerent 
will get as much facilities from the majority of 
States as she did before. Coal is as essential 
for fighting as ammunition, and a belligerent 
which obtains full supplies of coal in a neutral 
harbour gains an enormous advantage thereby. 
It might, how'ever, be contended that both 
parties in a war will derive same advantages 
owing to the lenicTit rules. But the funda¬ 
mental idea of neutrality is total absten¬ 
tion from rendering any assistance to either 
of the belligerents which is certainly not 
th(‘ .same thing as hcl|)ing both equally. 
Besides, in spite of the fjerfect desire of 
the neutrals to help both the belligerents equal¬ 
ly, one of them might not require any help, or its 
wants might not be so pressing as of the other. 
Consequently, the help given to it will be 
decidedly less effective. This rule therefore 
does not conform to the essential principles of 
neutrality and its existence will tend to lengthen 
the duration of hostilities and extend the area 
of operations —the circumstances, which the 
civilised humanity should try to avoid most. 

The most effectual means o^ remedying those 
evils, n^oubt, would be to prohibit all supplies 
'll coal Wbelligerent war-ships in neutral ports 
with the exception of hospital-ships. But it is 
doubtful, w'bether m.any States are yet ripe for 
60 drastic a change. Even if the British and 


.Japanese proposals—which were indeed very 
logical and moderate—^had been accepted, with¬ 
out the alternative, a considerable advanco 
would have been made towards the ideal, and 
would certainly have had the effect of curtailing 
the area of naval operations. 

(To be concluded in the next mue.) 

CUKRENT INDIAN CASES. 

(Cbiuinal.) 

Distribution of criminal ufork by Honorary 
Magistrate. 

Bal Kishan V. SiPAHi Lal, I. L. R. 36 All. 
468. 

An order by a District Magistrate directing 
that the senior Honorary ftlagistrate should 
distribute work among the other Honorary 
Magistrates is an order ultra vires. 

Indian Penal Code, sec. 447—Criminal 
trespass. 

Kmi'kror». Ram S.^ri’P, I. L. R. 36 All. 474. 

The accused asked the con.sent of his co- 
sharers to build a house on a certain plot of 
land. This was refused. The accused neverthe¬ 
less built on the land. 

Held —That the mere fact that the complain¬ 
ant objected to tho accused’s building on the 
land did not warrant the eonclu.sion that the 
accused were acting unlawfully and the charge 
(if eriniinal tiTSjxiss failed. 

Criminal Procedure Code, sec. 195. 

i\r\T\ Trvsaj) V. Baram Barhai, T. L. R. .36 
All. 469, 

No apjxal lies to the High Court against an 
order of the District Judge granting sanction 
which had been refused by the Munsif. 

Crimiml Procedure Code, sec. 350. 

Emperor r. Manhua, T, L. R. 36 All. 316. 

Sec. .3.50, Or. P. ('., is not limited to cases in 
which Magistrates succeed each other in their 
offices but applies also to all cases transferred 
from the file of one Magistrate to that of 
another under sec. 528, Cr. P. C. 

Indian Penal Code, sec. 193. 

Emperor v. Muhammad Ishaq, I. L. R. 36 
All. .362. 

A man cannot be convicted of perjury for 
having acted rashly or for having failed to make 
reasonable inquiry with regard to the facts 
alleged by him to bo true. It must be found that 
be made some statement or statements which 
he knew to be false or which he believed to ba 
false or which he did not believe to be true. 
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Indian Penal Code, sec, 62. 

Empeeor V. Gaya Prasad, I. L. R. 36 All. 
396. 

Sec. 62,1. P. C., should ordinarily be applied 
in cases of crimes against the State or affecting 
the safety of the public generally. 

Criminal Procedure Code, secs. 195 — 439. 

Ashan Ullah Khan c. Mansukh Ram, I. L. 
R. 36 All. 403. 

There i .9 nothing in .sec. 195, Cr. P. C. , which 
justifies the High Court in reconsidering the 
order of the Sessions Judge under cl. (f>) of 
sec. 195 refusing to grant a sanction. 

The revisional jurisdiction of the High Court 
under sec. 439, Cr. P. C., can always be exer¬ 
cised in order to prevent a gross and paljmble 
failure of justice. At the same time it should 
not be so exercised as to make one' portion of 
the Code of Criminal Procedure conflict with 
another, as would be the case, werc^ tlu' High 
(’onrt to jxjrmit the practice^ to grow iij) of in¬ 
voking its interference in revision so as to give 
a right of appc'al where such right is dc'finitely 
jxclnded by other provisions of the Code of 
Criminal Procedure. 

j'liifw .if ifaeea 

BNGL'SH I..AW COURTS. 

HOUSE OE IjORDS.—B efore Lords Lorb- 
Bi'RN, Hunkdi.v, Atkinson and Parmoor. The 
Marquess of Clanricarde v. The Congested Dis- 
lurts Board for Ireland. 101 h December 1914. 

Land acquisition for statutory purpo.se, if 
challenged as outside such purpose, must be 
positively proved to be so—Duty of Courts 
of Law, where the exereise of power of 
an administrative body whieh is authorized by 
Statute to acquire land'compulsorily is ques 
honed, 

I’his was an apjjcal from a decision of the 
Court of Apjieal in Trclaiul. The Apptdlant’s 
ease wa.s that the Respondents were not bond 
fide seeking to acquire the Apiiellant’s land 
under the compulsory powers possessed by 
them, under the Irish Land Acta. The Oourt 
of first instance held that the proceedings for 
compulsory acquisition were illegal .and ultra 
Hires, but its judgment was reversed on appeal, 
and the present appeal was dismissed. 

IjOrd Loreburn said as follows :— 

When an administrative body was authoriz¬ 
'd by Statute to take land compulsorily for 
specified purposes, the Court would interfere if 
H used those powers for different purposes. 


Whether it did so or not was a question of fact. 
The administrative body must really intend to 
act for a statutory purpose, and the land they 
sought to take must be land which was capable 
of bi'ing made use of for the statutory purpose, 
by which he meant that, looking at the land as 
a whole, no man could in reason think the 
purchase could be utilized for any of the statu¬ 
tory pui'po.ses. That also was a question of 
fact. But any one who objected to what was 
done on either of these grounds must 2 >rove his 
objection. I'he Court \\ould not interne with 
the discretion or revise the opinion of the ad¬ 
ministrative bod} if there was anything on 
which it coijid m reason come to the conclu¬ 
sion it reached. Of course fraud or dishonesty 
stood on (jiiite a different footing. When a 
board was set up with such compulsory powers 
as were jxi.sscssed by the Congested Districts 
Board It was not intimdc'd that Court of Law 
.should do what their J jordships bad been invited 
to do, nainel}, dog its footsb'ps and jx'er into 
its minutes as if it were to be susjwted of mean¬ 
ing rnoD' than it said, or trip it up on the 
ground that it bad not acted iudiciously or had 
not ke[)t pu»[)er minutes, or (i|>on any other 
ground, dislioni'sly apart, than that it had in 
fact t \ceeded its )X)wer,s. Therefon' the Ap- 
jKllant lieri' was bound to prove affirmatively, 
either that the Board did not projiose to take 
these lands for iL statutory purpose.s—for the 
relii'f of congestion- or that these lands were 
.so incapable of being used for such a purpose 
that the Board could not in reason believe they 
were c'qiable. Thi' latter was a very strong 
jiropositioii to allirin, and if there was doubt 
about it, a Court of law' had no jurisdiction to 
iiiterfen', lu'caiise the discretion had been com¬ 
mitted, not to them, hut to the Board. 

Mr.s,srs Samuel Brown, K. C., IL. M. Jeltet, 
K. and John IT. Ilyncs, K. C., for the Ap¬ 
pellant. 

Mcs.srs. Eonan, K. (\, Denis Henry, K. C., 
and Kdmond Coll for the Respondents. • 

B. D. 

COURT OE APPEAL.—Before Lords Jds- 
TICKS Bicndhy, Phillimorr and Piceford. 
Wiffen V. Bailey and the Romford Urban Dis¬ 
trict Council, 18th November 19H. 

Action for malicious prosecution—Plaintiff 
must prove that he suffered damage. 

This was an appeal by w'ay of new trial in an 
action tried before Horridge, J., and a jury. 
The Defendant Council on the report of its 
Sanitary In.spector prosecuted the Plaintiff for 

49 



THE CALCUTTA WEEKLY NOTES. 


[VoL. XIX. 


not abating a miisanco alleged to be existing 
on the I’laintiff’s premises. The Justices dis¬ 
missed I he comi)laint with costs. The Plaintilf 
then l)r()iiglit tlu' jiresent action against the 
(’niiiieil and its Sanitary Tns|X'ctor for damages 
for malieioiis prosi^cution. The Defendants 
/leaded that they had reasonable and probablt* 
cause lor thi' Idaintitf’s prosecution, and that 
the action would not lie against them without 
proof of a special damage. 

At till' trial, ([iiestioiis wen' left to the jury, 
which, with ilu ir answers, were as follows ; - 

(1) Did the Deh ndantsor either of them lake 
reasonable' care to inform themselves of the true 
state of the case?—A’o, neither. 

(d) Did the DeleudarUts or <'ithcr of them 
honestly bi'lieve the easi- they laid before the 
Magistrates y—Xo, neither. 

Hi) Were the Defendants or either of them 
actuated by any indirect motive in preferring 
the charge?—"^’es, both. 

(4) Was the Defendant Bailey acting bond 
fidr under the directions of the Defendant Coun¬ 
cil for the pnr/ioses of executing the Act?—No. 

(5) Was it a necessary and natural conse¬ 
quence o-f the {irosecution to damage the Plain¬ 
tiff’s fair fame?—Yes. 

(fi) Damages, if any?—i250 against the J)e- 
fendant Council, not Bailey. 

The Court below held that the proceeding 
against the Plaintiff involved damage to the 
i’laintiff’s fair fame sufficient to maintain the 
a. lion, and, therefore, allowed the claim. The 
( nurt allowed the apjx'al, dismissing th§ claim. 

f .ORD JrsTjc'E BncKLKY in the course of judg¬ 
ment ohsened -That the aetion of malicious 
proseeution would not lie' unless the Plaintiff 
eoiild sliow that he had suffi'red one or other of 
the three sorts of speeial damage enumerated liv 
Cord Holt in Smile v. Itoberta (1 fjd. Raym., 
•‘1711. The threo lii'iid-. were (D damage to 
his fame, as if the matter whoreo^ he was ac- 
cii-ed was scandalon.s; (-2) damage to his person, 
as where hi- was put in danger to lose his life or 
limb or liberty: (.‘0 damage to bis property, 
n<' where lu' was forei'd to expend hi.s monev 
IP nwesHarv eliaiges to acquit himself of th-' 
crime of which he was accused. The action of 
U'lilii'ioiis prosecution was not confined to causes 
of criminal pnxv'edings; it might extend to 
ca«''s i^^v'il )<ioet dings, though the ca^es in 
which i^wa.s so e\tend<'d W'orc few'. But if 
there w'as no scandal, and no danger of imprison- 
niPTit, and no damage to property, the action 
W'ould not lie. 

In the /iresi'nt case, damage to property was 


ont of the question. Neither was this a case of 
danger of imprisonment. Did the case, then, 
fall under the first head? In order to bring a 
case under the first head, the Plaintiff must show 
that damage to his fair fame was the necessary 
and natural consequence of the proceedings 
coinplained of; see judgment of Lord Justice 
Bowen in Quartz Hill Gold Mining Co. v. 
Gyre (ll.Q. B. D. 074). A summons for non- 
c()iii[>lian<'o with a notioo to abate a nuisance 
under (he Public Health Act, 1875, was in a 
sense a eriminal proceeding; but the imputation 
cmni'ycd by it did not necessarily and naturally 
attack the fair fame of the person on which it 
was si'i-ved. Th(' Act provided for the serving 
(d the notice and the summons on the occupier 
(if the j)iemis<^s in question, and it might well 
Ik that tin* occupier was not in any way rospon. 
.sihle for the existence of the nuisance. He 
was therefore of ojiinion that the action was not 
maintainah'c. 

MensrN, Compslon, K. and Maddocks for 
I he A/>p('llants. 

]lessr.<i. .lanes and iJreu' for the Res|X)ndent0, 

B I). Appeal alloiced trith costs. 

KIND’S BKNT'H DIVISION.-Before MR. 
.Ti STICK Atmn. (\ Groom, Ld. v. Barber. 
ISth November B)U. 

l‘ohey of Insuruiee on c. i. f. terms—Effect 
oj war ri.‘ifs thereon—When property pass in 
ijonds appropriatid to contract. 

In 1914, Mr. Barber, the Respondent, sold 
to Me.ssrs. ('. Oroom (Tjimi(cd), tlie Appellants, 
10(1 h.iles of cloth for slii[)meiit from Calcutta 
to fjondon on c.i.f. tcrims. Among other 
things, the contract of sale j^rovided that 1 

“(1) Should th(' goods or any jiortion Ih^of 
not arrive from any loss of vessel or unavoil- 
able cause, the tender of the buyer of the in¬ 
surance ]X)liey w'ith the hill-of-lading or other 
(IrK'iiriient which \\ith the |)olicy will enable the 
buyer to recover the amount of the insurance 
Irom the under-writers shall be deemed a good 
tender of the goods. 

"(5) Ship’s name to be declared by tho fir.>t 
sellij'r without undue delay, and any declar-i- 
tion so made shall be valid as regards successive 
liiiyi'rs if passed on w'ithout undue delay. . . 

“(8i War-risk for buyer’s account.” 

The seller had entered into a corresponding 
eon tract for the supply of the goods witF 
Messrs. Becker and Gray, of Calcutta, and or 
•July 15th, 1911, this firm shipped at Calcuttf^ 
‘25 liales by the City of Winchester. On the' 
following day the shippers took out an insurance 1 
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policy on the goods which did not cover war- 
risk. The shipping documents were sent to 
London. On August 3rd, Mr, Barber wrote to 
Messrs. Groom (Limited) pointing out that the 
war-risk was for their account, and that the 
risk must be covered by them to protect their 
own interests, and on August 12th, the latter 
firm asked for the name of the boat by which 
the goods were coming, so that the goods might 
1)0 BO covered. Mr. Barber replied that he diil 
not know, but on August ;;Oth, he rocoivod the 
information that they were to be shipi)e(l in the 
City of Winchester, and he imraediafely advised 
Messrs. Groom (rjimited), and tendered the 
documents. On the following day the steamer 
was posted at fjloyd’s as lo.st. She had been 
eai)lured and sunk on August 6lh by the German 
cruiser KbnhjsbeTij. In the,so circumstances 
iMessrs. Groom (Limited) refused to take any 
responsibihty. Reference was madi* to arbi¬ 
tration, Mr. Barber claiming ])ayment at the 
maturity of the shipjM'is’ draft of i'llJ 2.s’., 
while Messrs. Groom lLimited) coiilendc'd that 
they were entitled to refuse (he documents and 
regard the contract as unfulfilled. Tin' arbi¬ 
trator found (hat i\ressrs. Groom (Limited) 
were res|X)nsibl<' for war-risk, and directed them 
(o pay to the .seller (he sum claimed and costs. 
Messrs. Groom (Limited) now a))pealed. 

Mr. Jl'snoK Atkin, m delivering judgment, 
said :—At the arbitration the lirst |M)int that 
was made was that (he |)olic> of insurance 
which was tendered with the doeuments was 
nut in order, liecaiM' it ought to ha\e covered 
war-risk or because (here ought to have been a 
separate jxilicy eovi'ring war-risk, 'riie arbi¬ 
trators found that by the custom of the trade 
the tender of a jxdicy such as this, containing 
the f.c. and s. clause', was a sufficient tender 
within the meaning of the contract or that there 
was no custom of the trade of effecting any war- 
ii.sk insurance for tlie buyer's account. I think, 
it is a question of a contract on c.i.f. (I'rins as 
.stated by Mr. Jiaslici' IJaniilton in BuldclJ 
Brothers v. Clemens Horst Company f(191l) 
1 K. B., 220, 227]. Q’he learned ,lodge there 
«iys that a seller in a contract of sale is, liNnong 
other things, “to arrange for an insurance 
uixin the term current in the trade which will 
be available for the bi'nefil of the buyer,’’ and 
I am satisfied that at the time when this contract 
was made, the terms current in the trade would 
be terms which would not include war-risks. 1 
think therefore that apart from the special terms 
of the contract a policy in such terms would 
be in order. 


But in this contract there are the words, 
“ War-risk for buyer’s account.” Those words 
mean that the war-risk is the buyer’s concern 
and that if ho so desires he must get it covered. 

The ni'xt point raised a question of genorad 
interest on c(.>ntracts on c.i.f. terms. It is said 
that the seik'r could not tender documents re¬ 
presenting gixids w'hich were lost at the time of 
the tender, because at the tinu' of the loss there 
had been no goods approiiriated to the contract 
so as to pass the proja-rty in the goods to the 
buyer, it is said alsu that the goods which 
were tendered were non-i'xistent, and therefore 
the doeuments were not in order. In my 
opiniun, tlu' eoiitiact of the .seller is |)erformed 
by the delivery ol the documents within a 
reasoiiabli time altc'r sliipuieiil. The docu- 
meiils should be oidnianly the bill-of-lading, 
th(' invoice, and (lie (xiliey of insurance which 
will entitle the bu>er to obtain on the arrival 
of till' ship delivery of the good.s, or Will enable 
him to recover oil (Ills iHiliey the value of the 
goods li lost by jn'i'il agreed iii the contract to 
be eoveiv'd, and iii aii} case will give him any 
rigliltui claim against the ship in lesjx'ct of any 
misdeliverv or wrongful treatment of the goods. 
It then fore Ix'conies immaterial whether before 
the (late o! the tender of lli'‘ documents the 
property m the goods was the seller’s or buyer’s 
or some oilier [lerson's. TIk' selk'f must bo in 
a |K)siiion lo jiass the |iro|)<’rt_v in the goods by 
the bill-ol-l.idiiig it the goods aie in ('.xistence, 
but be 111 I'd not liavc' a[)pro|)iiated the parti¬ 
cular goods 111 the p.utieiihir hill-of-lading to 
(he [laideiilar biiver until the moment of tender, 
nor need In have obtained any right to deal 
with tile bill-of-lodiiig until the moment of 
lender. Tli scllei’.s obligation cannot dej.iend 
iqion wbelli t thi' goods are lost or not, and if 
when there i-. no lo^s, tlie properly has to pass 
to (he iiiiyer hefore delivery of tlie (iocuments, 
at what stage of tlii' Iran.saction must it l>ass? 
ITiless it b ■ .it the time of shipment, I can see 
no reason for living iqxm any otlu'r time than 
of the deliVLiy of (he docnmonls, and if it be 
till' law tliat a (I'rider of dcx'uments otherwise 
siiffieiVnt in inetfi'diial, unless in fact at the 
monn'iit of slupmi'nt the projx'rty actually pass- 
Oil to the iilliimite buyers, it appears to me that 
bus lU’ss operations would bi' seriously em¬ 
barrassed. The award of tile arbitrator in 
favour of (be .sellers stands. 

Messrs. Maurice Hill, K.C., and Darby for 
’ th(' .'\ji|x'llants. 

Mr, F. /). Maelcinnon fortbo Respondent. 

B. D, Appeai dismissed with costs. 

51 



Hi 


THE CALCUTTA WEEKLY NOTES. 


[VoL. XIX. 


CIIANC^EHY DIVISION.—Before Mb. 
Jl s'I'ick Asthury. Richards v. Dostock. 18th 
November 1914. 

Solicitor without a duly stamped cerh- 
ficatc instructing Counsel, if would invalidate 
u hole proceedings. 

In this action, after Counsel for the PlaintiH 
liad concluded his {)j)ening spech, the Counsel 
for the Defendant tcK)k a i)reliminary objection 
to the (rial of the action. It was to the dfeel 
that the IMaintill’s Solicitor was a Solicitor who 
held a country certificate' only, and that under 
the Stam[) Act, ISili, he was not competent to 
• prijctisi' in (he High Couit without ]>aying the 
Stamp Jiul> recpiired In the Act, and which he 
had not done. In other words, the PlaintilT’.^ 
Solicitor was not competent to instruct Counsel 
for the I’laintifI', and therefore the proceedings 
con'd not continue. Counsel for the Defend¬ 
ant submitted (hat the- action should be di.snii.ss- 
cd on the ground that the jiroci'edings wi'ii' 
void. The learned .lodge ruled against that 
contention, and adjourned (he case to enalrlc 
the PlaintilT to consult another Solicitor, or 
take othi'r ncc<'.-%sarv steps. He said :— 

“In Sparling v. Hrercton [(ISOfi) 1j. P-, I 
Eq., 611, where a solicitor had not renewed his 
certificate, Vice-Chancellor Wood refused to 
invalidate pi’ocerdings be'gun by tlu' Solicitor on 
behalf of a Defendant, saying ‘ It would h(> 
mo.st mischievous indeed if iK'rsons without anv 
powi'r of informing thi'insclves on the subject 
should be held liable for the con.seqiicnces of 
any irregularity in the qualification of their 
Solicitor.’ The (luestion of costs will be reserv¬ 
ed until trial of the action.” 

Messrs. Frank Uussell, K.C., and Johnston 
tor the T’laintiif. 

Messrs. Micklem, K.C., and Church for the 
Defendant. 

B. D. 

CALCUTTA HIGH CUUKT. 

Bacaot dMiilona oot rtportad 
ITh* lapoitMit euM to Mir tutotUi bsiwltor,) 

CivTL ArrrxLVTH .IniTSDTCTioN. Before Holm- 
wooi) and CiRxnrKP, .TJ. Appkal from 
Appeluti: Decrum No. 1412 of 1911. 
ANHNI HHAZl AND OTHERS, Defendants, 
A*{ipiants V . CHAITHU PATRAS and 
ANOTHER, Plaintiffs, ResyKindents. 7tb 
December 1914. 

Choh Nagpur Tenancy Act, sec. 11—Regis- 
itionr-Granting by settlement-holder to a 


landlord of a copy of khewat—Khewat contain¬ 
ing name of certain person as the holder of a 
tenure—Transfer of tenure—Entry in reeord- 
of-rights, effect of. 

This second appeal was remanded to the 
low’cr Appellate Court for a finding whether the 
J’laintiffs’ claim was barred by see. 11 of the 
Chota Nagpur Tenancy Act. The lower Ap¬ 
pellate Court treated the issue as if it was 
whether the Plaintiffs’ suit was barred by that 
section, which w'as rather a different question. 
It held that the mitry in the finally published 
record-of-rihts, a copy of which was served 
on the zamindar, amounted to registration, and 
that the J’laintiffs’ suit was therefore not barred. 
'Hie qiK'stion in the case was, whether the Plain- 
tdfs were entitled to recover rent for the period 
between the acquisition of their title to the 
tenure and the application for registration in 
( 111 * landlord’s .shcrista. 

Held, that the Plaintiffs could not recover 
the rent c'ainieil. 

The right to the rent of an estate was in (he 
tine proprietor, although unregistered, and his 
right to sue for rent was not taken away by 
anything in tlii' sections of the Act, which did 
not affect his eanst of action, but merely pul an 
impediment in the way of liis realising the rent, 
ti'l he complied with the law by obtaining 
registration. 

'I’lie Plaintiffs could not under Sec. 11 of the 
Cliota Nagpur 'renancy Act recover any rent 
lor the t>eriod [irior to tlieir apiilication to the 
landlord for ri'gistration in his office. Any ap¬ 
plication tliey might make during the |>en(lency 
>'■ (he suit or in future would not operate rc- 
Ivospirtively and their claim for rent was al¬ 
together barred and would remain barred as to 
the rents prior to the date of application, even 
when they complied with the provisions of the 
.\ct. The ('ntry in the record-of-ri|jhts gave 
(hem oidy the presumption of possesMon under 
the title they claimed; but it could not give 
(hem the right to receive rent which was barred 
by the statutory provisions of the Rent Law 
and such entry could rot take the place of the 
procedure which the Law has laid down as a 
condition-precedent to the collection of rent. 

Bnbus Harihur Prosad Singh and Rajeswari 
Prosad for the Appellants, 

Babu Kulwant S'ahay for the Respondents. 

A. T. M. Appeal decreed. 
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a breach of the peace, unless those ulterior 
corisequences are made the basis of the 
proceedings. 

The law as regards preservation of public 
peace is based upon an apprehension that 
either certain person or persons are likely 
to commit breach of the peace by their own 
acts or that they are likely to do wrongful 
acts which may occasion other people to 
commit breach of the peace. 

This was a Rule granted on the 16th 
April 1912, against an order, ex parte, 
passed by Baba Gati Krishna Neogi, 
Sub-divisional Magistrate of Narail, on 
the 6th March 1912, under sec. 144, Cr. P. 
C., directing the Petitioners to close the 
hdt at Peruli, an application for the revi¬ 
sion of which order was rejected by Mr. 
J. H. Lindsay, District Magistrate of 
Jessorc, on the 15th March 1912. 

On the report of the Sub-Inspector of 
Police at Gazirhat, proceedings under sec 
144, Cr. P. C., were instituted against the 
Petitioners before the Sub-divisional 
Magistrate of Narail, on 5th March 1912. 

The proceedings were in respect of a 
newly established hdt at Peruli which is 
on the opposite bank of a khal on which 
Gazirhat is situate and is held on days 
other than those on which Gazirhat 
held. 

The Sub-divisional Magistrate on the 
day of the institution of the proceedings 
passed an order, ex parte, under sec. 144, 
Cr. P. C., ordering the Petitioners to close 
the hdt at Peruli. A motion to the Dis¬ 
trict Magistrate was rejected by him on 
16th March 1912. ' 

Against this order of the Sub-divisional 
Magistrate the Petitioners moved the High 
Court and obtained the present Rule. 

The Rule was in the following terms t— 

“ Let the record be sent for and let a 
rule issue calling on the District Magis¬ 


trate of Jessore to shew cause why the order 
of the 6th March should not be set aside 
on the ground that it is not within the 
jurisdiction of the Magistrate to prohibit 
the holding of the hdt altogether; he can 
only give such directions as to dates, etc., 
af: will prevent obstruction, annoyance or 
disturbance to public tranquillity tempo¬ 
rarily. In the meantime and until the 
disposal of the Rule further ]»roceeding8 
wdll be so far stayed as that the Petitioners 
will be allowed to o[>en Iheir hdt on dates 
other than those on vhich the hdt oi the 
Cippos.te Party is held.” 

Babu llemendra K. Dius for the Peti¬ 
tioners. 

Mr. Pugh for the Crown. 

Babu Monmatha Nath Mukerjee for the 
Opposite Party. 

The Jldomcnt of niB Coukt vas as 
follows :— 

We arc of opinion that this Rule must 
be made absolute on the ground on which 
i( was issued. As a matter of tact, the 
order exfwres on its own force in the ncKt 
three da\s and tht'refore there is not much 
occasion to sot it aside now. But we wish 
to emphasise the clear distinction betw'een 
interfering with the rights of private 
propiietois with whatc\er ulterior motive 
they may do acts which they have a right 
to do and the [xjrjxdration of wrongful 
acta by such proprietors. The law as re¬ 
gards preservation of public peace is based 
upon an apprehension that either certain 
person or persons are likely to commit 
breach of the iieace by their own acts or 
that they are likely to do wrongful acts 
which may occasion other people to com¬ 
mit breach of the peace. And. the ques¬ 
tion whether secs. 144, 107 or 145 should 
be utilised for the puiqwse is a matter 
within the discretion of the Magistrate. 
What we want to point out is that hold- 
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ing of a h&t on a man’s own pro{x.'rty is 
not in itself a wrongful act and llierefurc 
any ulterior consequence which may arise 
from it cannot give rise to any proceeding 
against the owner of the land for com¬ 
mitting an act likely to cause a breach ot 
the peace unless those ulterior consecpien- 
ccs are made the basis of the proceedings. 
And in the present proceedings the only 
ground mentioned for the issue of this in¬ 
junction was that the Magistrate was 
satisfied from a report of the fiolico that by 
opening a new hdt at Peruli only half .i 
mile from the old and long established hdt 
at Gazirhat, the Petitioners were abo it 
to disturb the public tranquillity. Now an 
order in that form is in our opinion with¬ 
out jurisdiction. Under sec. 144, Cr. 

C., a Magistrate is empowered to direct 
the parties to take such order with their 
projierty as may be noces->ary to jircvent 
obstruction, annoyance, or injury, or risk 
of obstruction, annoyance or injury to any 
person lawfully employed, or danger to 
human life, health or safety or a distur¬ 
bance of the public tranquillity, or a riot 
or an affray. Now directing a man not to 
use his property in a lawful manner (for 
the establishment of a hat is a perfectly 
lawful act) carnot, in our opinion, come 
within the purview of this section. What 
the Magistrate ought to have ordered 
these jieople to do is not to obstruct or allow 
their servants in any way to obstruct the 
public or any other person from crossing 
the khal from their side in order to attend 
the Gazirhat market if he vished.to do so. 
That is really what the Magistrate finds 
and tells us in his explanation is the cause 
of the present proceedings. It is not that 
the Petitioners are not entitled to hold a 
hdt, but that its promoters did not shrink 
"l^lllgDi using threats and, if necessary, force 
to compel the public to go to their hat 
and to prevent them from going to the 


(iazirhat market. The strongest mea-aiires 
should be taken by the local authorjtiea to 
put down any such lawless acts; and tl^e 
[lowers wdiich are vested in the Magistrate 
are, in our 0 [)inion, ample enough to pre¬ 
vent any such interference with fh(e 
liberties of the subject. But an injunction 
cannot be issued not to do a lawful act 
u|Km a man's own projierty. It is there¬ 
fore necessary to std aside these procceJ- 
ings and to make the Rule absolute. 

Hide made absolute. 

PRIVY COUNOIL 

[Appeal from Bengal.] 

Lord Dunedin. Mahomed Musa, since 

JjORD Shaw. decea.sed (now represent- 
SiR John Edge. od by Mahomod Abdul 
Mr. Amber Ali Aziz .and ors.), and 
1914, ors., Appellants, 

Heard, 22 and v. 

2.‘1, October. Aghore Kumar 
Judgment, Ganguli and others, 

25, November. Respondents. 

Part-p«r,ot Diance of contract not embodied in 
statutory form -Contract en orcible in equity — 
Pt in dpleif if applicable in India—Compromiee, 
agreement to concey in—Conveyance not executed, 
but decree paseed on the looting that trane er had 
been completed — Decree euppltee de ect —Parlif* 
loho have acted on the compromiee, if may be alloW’ 
eel to resi'e — Locus penitentioc 

The parties to a mortgage, dated 1848, 
entered info an agreement in 1870, under 
ivliiek the mortgagee u'as to take over 
management oj the mortgaged property 
under a pou'er-of-attorneij from the mort¬ 
gagor, eolleet the rents from the putnidar, 
apply a eertain amount annually out of it 
in discharge of the mortgage debt and pay 
the balance to the mortgagor. In 1871, 
a second mortgage ivas effected. The 
['utnidar’s c,state thereafter having passed 
into the hands of the Collector, as manager 
of the Court of Wards, and the Collector 
having refused to pay rents to the rhort- 
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gagee, the latter in 1S73 sued the mortgagor 
and the Collector for enforcement of the 
agreement of 1870. In this suit, the mort¬ 
gagor and mortgagee entered into a "com¬ 
promise which was embodied in a razinania 
whereby the mortgagor agreed to execute 
0 . conveyance of a 12 as. odd share in favour 
of the mortgagee, the mortgagor retaining 
the remainder disburdened of debt. The 
razinama concluded with a prayer that the 
Court should “ decide the .suit declaring 
that the Plaintiff mortgagees should gel the 
amount claimed to their sitisfaeiinn in the 
manner stated above ”, and the Court pass¬ 
ed order thereon that " the suit be decided 
in pursuance of the terms of the raziTiaiuii. 
and that the suiL be strueh off from the hsi 
of pending eases ”. No formal eonreyanec 
was executed, but the compromise was 
acted upon by all the parties to it and their 
suecessors-in-title until 2nd January 1008 
when the successors-in-titJe of the mort¬ 
gagors instituted the present suit for re¬ 
demption of the two mortgages of 1818 and 
1871. 

Held —That no written conveyance was 
necessary to give effect to the transfer, 
the Transfer of Property \(.t not having 
been passtd until 1882. 

That any defect m the r.iziiiama was 
made good by the decree which proceeded 
on the footing that the parties to the suit 
had in fact arranged their rights to the 
property in terms of the compromise, and 
the equity of redemption was e.rtinguished. 

That even if the razinania and the d( eree 
taken together were considered to be de¬ 
fective or inchoate as elements making 4 ip 
a final and validly concluded agreement for 
the extinction of the equity of redemption, 
the acting of the parties had been such as 
to supply the defect. , 

Under English law, equity will not fail 
to support a transaction clothed imperfcct- 
lif in those legal forms to which finality 


attaches after the bargain has been acted 
upon. The law of India is not inconsistent 
with the principles applied by equity in 
such eu'>es but on the contrary follows 
them. 

Maddison r. Alorrson (1), followed. 

This v\ab an ai^x^al from a judgment 
and decree, dated the ]6th June 1909, of 
the High Court of Judicature at Fort 
William in B<'ngal (Chilty and Carnduff, 
JJ.), which reversed a judgment and 
decree, dated the 31st August 1908, of the 
Hubordinate Judge ot ‘il-T’arganas. 

The I’l.iintills-Apjxdlants sued to re- 
doc'in two mortgages, dated the ‘2‘2nd July 
18-18, and the Jth Ajiril 1871. The Sub¬ 
ordinate Judge allowed the claim, but the 
High Court held that the mortgages had 
ceased tt) subsist long ago, and dismissed 
the buit. The litigation related to two 
properties, nanu'h, Pargana Aminpur 
Balanda bearing Taii/i No. 586 and Lakhd- 
raj resumed zamindari called Mauzas 
Uaiiigaelihi and (iobardhanpiir bearing 
Tauzi No 1161 sitiiali' in the Collectorate 
of ‘2t-Parg!inas Tbe\ originally belong¬ 
ed to Alunsbi F.izlul Karim. Bv a mort¬ 
gage, dated tb<' 22nd July 1818, Fazlul 
Karim h,\ [Kitheeated the two properties 
in suit along with eeitain other properties 
to one Bam ( band .Mukerji to .secure the 
loan of Ks I,lti,(»U() with interest. He 
subsequent 1\ e«n\i\ed th<> properties in 
suit to his wife Khodajeiincssa Bibi b/ 
a bin of sale, dated the 20th September 
1850, subje<-t to the mortgage. In 1851 
KhodiijenMe''sa Hibi filed a suit for re¬ 
demption of the said mortgage against the 
said inoitgage<‘ and her husband in the 
Supreme Court of Calcutta. By consent 
of the [lartios thi' Court made a decree, 
datetl the 18th b'ebruary 1851, the terras 
of v\hieh were subsequently varied by the 
Court hv an order, dated the 2nd December 
(I) 8 A. C 467 (I8SSJ. 
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1857. Some proceedings were instituted 
ir the Supreme Court which led to a re¬ 
ference to the INfaster of that Court, but the 
parties did not proceed with the reference. 
On the 16th August 1853, Khodajenneasa 
Bibi granted a pufni lease of the proper¬ 
ties in dispute to one Prannath Eai Chow- 
dhuri. The rent reserved was Rs. 35,100 
per annum. Of this the Government re¬ 
venue was Rs. 19,888 odd lea\mg 
Es. 15,511 odd malikana for the lessor. 
On the -iOth May 1856, Fazlul Karim died 
leaving his widow, three sons and two 
daughters him surviving. The mortgagee 
Ram Chand iMukerji also died on the Isl 
October 1862, leaving three sons, namely, 
Panchanan (who wms the eldest), Ramlal 
arul Sa.-ihi Bhu.san (Respondent No. I>. 
By his Will Ram Chand Mukerji bequeath¬ 
ed the money due on the said mortgage to 
his three sons in equal .shares and ap[X)int- 
ed them executors to his Will. The sons 
proved the Will and took out the probate. 

The parties renc'wed (he said mortg'ge 
transaction by an agreement, dated tie' 
14th November 1870. The parties to it 
were Khodajennessa Bibi of the one part 
and Panchanan. Ramlal and Sa'^hi 
Bhushan (sons of the said mortgagee) of 
the other part with the object of discharg¬ 
ing the amount of the principal and in¬ 
terest then due on the said mortgage. 
The agreement made the following jiro- 
visions :— 

(1) That Khodajennessa Bibi .should 
execute an irrevocable jx)Wcr-of-attomey 
in favour of the said Panchanan authoris¬ 
ing him to collect the rents and profits of 
the mortgaged properties from the putm- 
(Jar 

(2) That Panchanan w^aa to apply in 
e|ich and t'very year the sura of Rs. 12,000 

st in jiayrncnt of interest, and next in 
payment of the principal of the mortgage 
debt due to himself and his brothers. 


(3) That Panchanan was to obtain pos¬ 
session of and to manage and to protect 
the said properties and to render an ac¬ 
count'of his collections and management 
and to pay the surplus over to Khoda- 
jennessa Bibi and her heirs. 

(4) That when the mortgage debt was 
fully discharged, Panebanan’s authority 
would come to an end, and he would be 
bound to deliver peaceful possession of the 
properties in suit free from the mortgage. 

In accordance with this agreement 
Khodajennessa Bibi executed an irre¬ 
vocable power-of-attorney, dated the 14th 
November 1870, in favour of Panchanan 
who accepted the terms thereof for him¬ 
self and for his brothers. In pursuance of 
the agreement Panchanan obtained pos- 
se.ision of the properties in suit and made 
collections of the rents and profits thereof 
from the .said puinidar. 

On the 4th April 1871 the said Khoda- 
j( nnessa Bibi executed a second mortgage 
of the properties in dispute in favour of 
Arun Prakash Ganguli, predccessor-in- 
title of Respondents Nos. 1 and 2. Khoda* 
jcnnessfi died inte.state on the 7th July 
1890, leaving all her sons and daughters. 

On the 2nd January 1908, the Plaintiffs 
who were the surviving heirs of the said 
Khodajennessa Bibi instituted the present 
suit for redemption in the Court of the 
Subordinate Judge of 24-Pargana8, 

Defendants Nos. 1 to 4 filed written 
statements. The written statement of 
Defendant No. 1 supported the Plaintiffs’ 
case. Among other things they pleaded— 

First, that the first suit for redemption 
which was instituted by the said Khoda¬ 
jennessa Bibi in 1861 having been dis¬ 
missed for default of prosecution, the 
present suit was, barred by res judicata; 
and 

Second, that in a suit (No. 87 of 1873) 
which was instituted by the said Pancha- 
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nan and his brothers against the said 
Khodajennessa Bibi, the latter filed a com¬ 
promise which was made a decree of 
Court on the 6th December 1873, and that 
the mortgages ceased to exist after that 
compromise. 

On the pleadings the Subordinate Judge 
frajned several issues of which the follow¬ 
ing are now material:— 

(6) Was the raztnama acted upon by 
the parties? If so, would it affect the 
rights of Khodajennessa Bibi in the pro¬ 
perties in suit? Ate the Plaintiffs en¬ 
titled in equity to ignore and nullify the 
effect of the same? 

(7) Is the claim for redemption barred 
by the alleged decree, dated 18th Febru¬ 
ary 1851, and the decree, dated 25th April 
1863? 

(8) Were the mortgages created on 28th 
July 1848 and on the 4th April 1871 dis¬ 
charged by the razinama (compromise), 
dated 26th November 1873, and the decree, 
if any, passed thereon? And was the 
equity of redemption in 12 annas odd 
gundas share released, and the said share 
absolutely made over by the said Khoda¬ 
jennessa Bibi? 

The evidence shewed that on the death 
of the putnidar Prannath Eai Chowdhuri 
his estate passed into the hands of the 
Collector of 24-Parganas as manager of the 
Court of Wards. Panchanan began to 
realize the rent of the putni lease of the 
properties in suit from the said Collector, 
but he could not do so successfully, 
Panchanan and his two brothers thereupon 
instituted a suit (No. 87 of 1873^ against 
Khodajennessa Bibi and the Collector. 
The Plaintiffs claimed that the agreement, 
dated the 14th November 1870, therein¬ 
before mentioned, was binding upon the 
said Khodajennessa Bibi,,and they prayed 
that the said Collector of 24-Parganas bo 
directed to pay the rent of the putni lease 


for certain years to the Plaintiffs. In the 
course of this suit a petition of compro¬ 
mise, dated the 26th November 1873, was 
presented to the Court on behalf of the 
said Khodajennessa Bibi. The terms of 
the compromise were as follows :— 

“ As I was unable to pay the said sum of 
Ra. 2,00,000, to the said Arun Prakash 
Ganguli and the Plaintiffs in cash, it was 
arranged that I should execute a deed of 
absolute sale in respect of .3 annas 1 gunda 
.3 karas 2 kags 5 tils share of the malikana in 
lieu of the sum of Rs. 50,000 due to Arun 
Prakash Cianguli, and 9 annas 5 gundas 2 
karas 2 kags 15 tils share of malikana in lieu 
of the sum of Rs. 1,50,000 due to the three 
brothers, the Plaintiffs, jointly and in equal 
shares, as their father’s due; in all, 12 annas 
7 gundas 2 karas 1 kag chare of the malikana, 
proportionately amounting to Rs. 12,0(X), the 
total muhkann being Rs. 1,511-5-15, the 
amount of the net profits of my zamin- 
danes aforesaid left after deduction of 
Rs 19,668-6-11, the Collectorate revenue of 
Taluk No 5S6, Pargana Aminpur Balanda, 
and Rs 220-3-4, the Collectorate revenue of 
Taluk iVo. 1161, Mauzas Ranigachhi Gobar- 
dhanpur, in all, Rs. 19,888-10-5, from 
Rs 35,100, the annual lent payable to me by 
the i>iitviiiar on .aocount of the said zamin- 
daries, the deed was commenced to be drawn 
up in lh«‘ Attorney’s office. The Plaintiffs 
and Arun Prakash Ganguli consented to such 
airangemcnt and released the said taluks 
and all the properties covered by the 
mortgage deed to me free from the liability 
for the d( bt Thus the malikana of Rs. 12,000 
for 12 annas 7 gundas 2 karas 1 kag share 
due to Arun Prakash Ganguli and the Plain¬ 
tiffs and the Collectorate revenue of 
Rs 13,386-7-10 proportionate to that amount, 
in all, Rs. 27,386-7-10 being set apart, there 
remains Rs. 8,013-8-10, being the sum of 
Rs. 3,511-5-15, the amount of profits propor¬ 
tionate to the remaining 3 annas 12 gundas 
I kara 3 kags share and Rs. 4,502-2-15, the 
amount of the Collectorate revenue, as sur¬ 
plus, proportionately due to mo according 
to the terms of the putni kahuliifat. I shall 
realise this amount every year from the 
putnular since Baisakh 1281. And the said 
PaJichanan Mukerji shall on the strength of 
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the saiil innlhtnniumn realise through the 
Civil Court and the Collectorate the sura of 
Ils. 0,775 claimed as due from Chait 1279 
to Sraban 1280, and Rs. 30,125 from Bhadra 
tc Chait 1280, together amounting to 
Rs. 36,900, ami the amount of Dak tax, etc., 
with interest due to me from the intiiiu^ar, 
and shall pay the Collectorate revenue and 
Dak tax, etc., for the said Taluks Nos. 580 
and 1161, for the year 1280 up to Chait; and 
from the year 1281, the Plaintiffs and Arun 
Piakash (Janguli shall realise from the pKfm- 
(lar the mahloiid profits in respect of 12 
annas 7 gundas 2 karas 1 kag share, and the 
Collectorate revenue both amounting to 
Rs. 27,386-7-10, as per account given above, 
and I shall realise the profits in respect of 
the remaining 3 annas 12 gundas 1 kara 1 
kags share and Collectorate revenue both 
amounting to Rs. 8,013-8-10, kist by kist, 
according to the teims of the 1 ubiiJiiftil The 
said mvlhtiunumn shall be cancelled from 
the year 1281 and the Plaintiffs and Arun 
Prakash Gangiili shall get their names regis¬ 
tered in the Collectorate in respect of the said 
12 annas 7 gundas 2 kates 1 kag share ac¬ 
cording to their respective shares, to which 
I and my heirs in suceessiou shall have no 
objection, and no objections shall be raised 
by any party and their heirs in respect of 
all the aforesaid terms. I therefore beg to 
hie this petition with the consent of the 
Plaintiffs and pray that the Court may be 
pleased to decide the suit declaring that the 
Plaintiffs shall get the amount claimed to 
their satisfaction in the mariner stated 
above; and that the costs of the suit of each 
party shall be borne by each of them.” 

The Suhordirinte Judge recorded evi- 
di'trcc holh oral and documt'irtarv, and after 
examining it he doijvercd judgment on the 
31st .August 1008. Tfe found all the 
material issues in favour of the Plaintiffs 
and mad( a decree allowing the Plaintiffs' 
claim to redeem ‘the mortgage, dated the 
22nd July 1818, as varied by the agree¬ 
ment, dated tlie 11th November 1870, as 
wrltj^the morlgage, dated the 4th April 
1871,'’^Md direct rug Ih'fendants Nos. 1 to 
4 to rendci’ accoimtH as prayed and to pay 


the costs of tlie suit to the Plaintiffs'with ‘ 
interest al fi per c(’nt. per aJimini till 
realization. ' ' - 

Against this decree Defendants Nos. 2 to 
I ajrfx^aled to the High Court oP Judicature 
i'.» Fort William in Bengal wdiich dFHvei'/ 
<'d judgment on the I6th June 1909.' 

The High Court (Chitty and Carndilff, 
JJ.) reversed the Subordinate Judge’s 
d(‘eree and dismissed the suit. In the 
course of their judgment they observed : 

” With all respect to the learned Subor¬ 
dinate Judge, he does not appear in dealihg 
with these issues to have correctly appreciat-* 
ecf the undisputed facts of the case.. He held • 
that the rn-’.inama being insuiSciently 
stamped and unregistered did not operate as- 
a 1 elcaso of the equity of redemption; that 
tlic possession was all along with the mort¬ 
gagees ; that without actual delivery of pos¬ 
session there could be no transfer by parolfe; 
th.it the <'hange in the mode of possession 
was iif)( sufficient; .".nd that the xoort' 
gages weie still subsisting. There can 
be no doubt that a mortgagor is competent 
to release his er|uity of redemption. The 
question is whether Khijilajennessa Begum in 
this ease <‘ffe<-tually did so. With regard*to* 
the raznutmu (Ex N) it may at once be con-, 
ceded that it did not o[)erate as such a 
release. It did not purport to do so, nor 
indeed to declare, create, or extinguish any 
right in immoveable property It was a peti-‘* 
tion fihd ill Court by Khodajeiinessa BegUm 
in Suit 87 of 187.3, to the imrtieulars in which- 
the Mukerjis signified their consent. It is 
cFarly admissible in evidence as an admis¬ 
sion by Kliodajeniiessa Begum of the agree¬ 
ment at which she had arrived with her* 
mortgagees. No question of want of stamp' 
01 registration really arises in connection' 
with the itrinuma, inasmuch as it Could not. 
from its 'terms be used -for purposes which' 
would necessitate stamping (otherwise than^ 
a.s a petition) or registration. In this res¬ 
pect the case is clearly distinguishable from 
liiraj Mohini v. Kedur Nath (3), where Hl6* 
< ompromise petition formed the root of the. 
f'laiutiff’s title. With reference to the re,-* 
(8) 12 0. W, N. 864 (1908 •. ; ,, 
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the le^r^ed Subordinate Judge, that 
. the terpis of the razmama were not incor- 
porated in the decree, and the lazmatna can¬ 
not be considered a part of it, we may notice 
‘4hnit 'the suit was decided in pursuance of 
ithnse terms, the imuuma being on the Court 
file. The ra^tmma is, however, very good evi- 
1 deuce of wjiat the parties had orally agreed to 
do. The question is, did they carry out that 
-agreement? It was no doubt contemplated 
'’that thA release should be effected by mutual 
conveyances Such documents were not. how¬ 
ever, jbefore the Ist of July 1882 (when the 
Trapsfar of Property Act came into force), 
necessary for the tiansfer of immoveable 
property The learned Subordinate Judge 
disposes of this portion of the case by re¬ 
marking ‘ In this case the possession was with 
the mortgagees, and no valid transfer could 
be made ’ The ruling on which ho relies in 
this connection has obviously no application, 
as it turned on the construction of sec 54 
of the Transfer of Propeity Act [Sibendia 
Fa/I(i Bannji v TJk Sick tan/ of State (4)] 
jiu is, however, by no means clear that the 
mortgagees were in possession even at the 
date of the tuzmama or up to 1st Baisakh 
1281 (April 1874) Panchanan Mukerji, it is 
true, was receiving the whole rent under the 
putm lease, retaining lls 12,000 for himself 
and his brotheis, and making over the re¬ 
mainder to Khndajcnnessa Begum He was 
doing this by virtue of the power of attornej 
executed by her in his favour, and it might 
not unreasonably be argued that he was in 
that respect acting as her agint and not in 
hts capacity as one of the mortgagees There 
is ccrtainlj not sufficient evidence in this cas" 
to support the conclusion ariived at by the 
learned Subordinate Judge, that Panchanan 
was karfa of the family, and as such his pos¬ 
session must bo legaided as the possession 
of all the three mortgagees This opinion is 
directly against t*'e findings of this Court in 
Suit 277 of 1874, though no doubt those deci¬ 
sions are not binding on these Plaintiffs. 
Even if it wore certain that the mortgagees 
were mortgagees in possession m December 
1873, it is equally certain that very shortly 
'after that they ceased to be so In August 
1875, as has been stated, Khodajennes^a 
Begum was applying for the separate pay- 

( 4 ) I. L. R. 84 Cftl. 807 (1S07); 


nient of her l/5th share of the income under 
the pufni lease, and in October 1879, she 
executed the mortgage in favour of Mutty 
Lai Dhur The learned Subordinate Judge 
says that ‘ the recitals in that mortgage 
would not create title in favour of anybody 
They would not, but, as admissions by Khodsr 
jermc'-'-.i Begum, they are practically con¬ 
clusive that the release of the equity of re¬ 
demption had been effected in the manner 
airanged, with the single exception that it 
was not embodied in registered deeds of can- 
vejance, which, as we have said, were un- 
ntcessarv Kiom this time forward "the 
pm tics bcfii in exclusive enjoyment of 
then sevLial shans This again was con 
filmed b\ the rigistration proceedings in 
1878, and by subsequent registration proceed¬ 
ings when the transfers of shares among 
the Mukerjis and Aruii Prakash Ganguli took 
place That there was good consideration 
for the n lease b\ Khodajennessa Begum, 
thcic IS no doubt For her surrender to the 
n.ortgagcf's, of 4/')ths of the properties now 
in suit, tomiuistd in the patn/ lease, shs 
thtamed a complete discharge from the whole 
aiebt on both mortgages amounting to rupees 
two lakhs, and took over l/5th of those pro¬ 
pel ties .Hid all the other properties com¬ 
prised 111 the inoitgagcs of and 1871, free 
hom all habihtv In these circumstances 
we hold that the airangoment of 1873 waS 
can led into effect, and that the mortgages 
of IHlb aid 1871 wire thereby extinguished. 
We aie unable to see that sec 92, proviso (4) 
o the Tvidenec Act, hat, any bearing on 
the case 

Hcnci (his apiKMl. 

1/r L DcGruytlur, h C , and Mr. 
hhtKjuiiudin Dube ioi the Appellants sub¬ 
mitted th It the burvleii of proving that the 
moitg.igis in question liad been extin¬ 
guished was u|X)n the Rcsjxindents, and 
th.il thev had failed to diseharge it. The 
(held , dated the ‘J8th November 1873, did 
not evtinguish the luoitgages It simply 
provuh (1 that (he suit in whieh that decree 
w as pasted should bet decided in pursuance 
of (he terms of the compromise. The 
compromise was ineffectual m law to create 
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in favour of the Resiwndents any right or 
title to the mortgaged properties, because 
it was not registered : Pranal Annee v. 
Lakshmi Annee (5). In construing the 
decree, regard must be had to the nature 
of the suit. It w'as a suit for money and 
for a declaration that the agreement of the 
14th November 1870 was legally valid. 
The reliefs claimed in the suit were allow¬ 
ed by the decree. The decree did not 
operate to release the mortgaged proper¬ 
ties from the equity of redemption, and 
that was conceded by the learned Judges 
of the High Court also. Unless there was 
something in the conduct of the mort¬ 
gagor, which operated as an estoppel, the 
mortgages were still subsisting. At the 
most Khodajennessa entered into an agree¬ 
ment to execute a conveyance, and to ex¬ 
tinguish the equity of redemption upon 
certain terms and conditions, but no such 
conveyance was ev(*r executed by her 
Under sec. 92, proviso 4, oral evidence 
could not be given to extinguish or to 
modify written and registered mortgages. 
There w-as nothing in the conduct of the 
jiarties which definitely put an end to the 
mortgages. Disputes about the mortgages 
were always going on between them, 
between 1873 and 1882. As betw’oen 
mortgagor and mortgagee, neither exclu¬ 
sive pos.ses8ion by the mortgagee for any 
length of time, short of 60 years, nor any 
acquiescence b> the mortgagor, which did 
not in fact amount to a release of the 
equity of redemplion. would bar a suit tor 
redemption : Khtarajmal v. Diam (6). 

Mr. ir. H. Upjohn, K.C., and Mr. A. 
M. Dunne for the Resixmdents submitted 
that the mortgages were extinguished after 
the date of the decree made in terms of 

(6) I. R 26 I A 10', 105 : 8. o. 8 C. W. N. 

485 (Ib99). 

(6) L. R, 32 I. A. 23; f. o. 9 C. W. N. 201 

(1904). 


compromise. The agreement made be¬ 
tween the parties, to release the equity of 
redemption, was not a written one, but 
verbal. Prior to 1882, when the Transfer 
of Property Act came into force, no written 
agreement or conveyance was necessary. 
Sec. 92, proviso 4, embodied the law of 
evidence and not substantive law. The 
Respondents had not given oral evidence 
for the purpose of modifying or contradict¬ 
ing the mortgages. They were simply 
proving that a sale was made to them 
by parol agreement, and they proved it 
by oral and documentary evidence, 
h’urther, the conduct of the parties 
ever since the date of the oral sale 
has been consistent only with the complet¬ 
ed release of the equity of redemption and 
the extinction of the mortgage debts. In 
fact Khodajennessa herself said so. Re¬ 
ference was made to the following 
authorities;— 

Maddison v. Alderson (1), and Rote v. 
Watson (7). 

Mr. L. DeGruyther replied. 

Their Lordships’ Judgment was deli¬ 
vered by 

Lord Shaw,— This is an appeal from 
a judgment and decree of the High Court 
of Judicature at Fort William in Bengal, 
dated the 16th June 1909. That judg¬ 
ment was pronounced upon and reversed 
a judgment and decree of the Second 
Subordinate Judge of the 24-Pargana8, 
dated (he Jlst August 1908. 

The object of the suit is for the redemp¬ 
tion ,of two mortgages, dated 22nd 
July 1848 and 4th April 1871. Th ,3 
defence which has been sustained is that 
the right to redeem was extinguished 
many years ago, in. circumstances which 
will now be mentioned. 

(I) 8 A. a 407 (1888). 

(7) 10 H. L. 872 (1884). 
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Many of the facts of the case are com¬ 
prised in a chapter which may be said to 
have definitely closed in the year 1873; 
and it is accordingly unnecessary to 
narrate them in detail. After the 1843 
mortgage was granted by one Fazlul 
Karim, his wife Khodajennessa obtained 
from him a conveyance of her husband’s 
zamindary as a gift in lieu of dower. This 
occurred in 1850. In 1851 she began pro¬ 
ceedings for redemption of the mortgaged 
properties. Many and various legal 
steps took place in that decade and from 
at least the year 18G3 no record remains 
of any proceedings in the suit. It is ad¬ 
mitted that no useful light can now bo 
thrown uixm that litigation, -which, in 
any view, appears never to have been 
determined. 

In 1870 a certain agreement was exe¬ 
cuted by Khodajennessa Begum and three 
sons of one Ram Chand ]\rukeiji in re¬ 
ference to the 1818 mortgage. A sum was 
fixed as the principal due and anotlnu’ 'simi 
as interest due, and arrangf'iuents were 
made for payment by yearly jiistalments 
and for management of the property and 
the like. 

On 4th April 1871 the second mortgage 
was granted. In 1873 differences, how¬ 
ever, arose between Khodajennessa and 
the mortgagees, and a suit was brought by 
Ram Chand Muljerji’s three sons to en¬ 
force against her the agreement come to. 
This suit was compromi.sed. On 26fli 
November 1873 Khodajennessa entered 
into a razinama or agreement of compro¬ 
mise', which razinama was signed by the 
Plaintiffs. What happened under itjnay be 
expressed in Khodajennessa’s own words in 
evidence given by her in a litigation iu 
1876, and printed on the record. In that 
suit on 30th Apj;il she testified a.s 
follows:— 

“ The suit iu the 94-Parganas Court was 


settled and a soUnnma executed by the three 
brothers, a deed of compromise, what is term¬ 
ed a razinama and safinama. On my agreeing 
to execute a conveyance of the 12 annas share 
to the three brothers, it was settled. The 
three brothers and myself all agreed and 
made the settlement. I spoke to all the three 
brothers on the subject of that settlement.” 

The fAzmama contains a lull narrative 
of the transactions with the property 
mortgagi'd, and of (he financial embarrass¬ 
ments uliieli had oannied. It appeared, 
ai was the fact, tli.it after the death of the 
/ utmdai of the {)ro[)erty the realisation of 
the rentj had come* under the charge of 
the Coiiif of Wards. And the true point, 
'•o fai as (h(* yueseiit litigation is concern¬ 
ed, of the razJuami w.is this, that it was 
arranged that from the year 1874 onwards 
the realisation of maltJiana profits should 
be as follow .s .—To the I'laintiffs in that 
case and Arirn Piakash Ganguli “the 
mahhana profits m respect of 12 annas, 
7 gundas 1 kaia-., I kae share and the 
Collceloiato r(noiuie both amounting to 
its as pel aceount given 

al)o\(', and 1 sh.ill lealise the jtrofits in 
t< sped of the K'maiiimg 3 annas, 12 
gundas, 1 kai.i, 3 kags share and Col¬ 
ie -toiato re\eime both amounting to 
Rs. 8,013-8-10 kist hy kist according to the 
teims ol the kiibnhijat." The other 
y.arlies named were to get their names 
legidi'ied in the ('ollectorate. These 
paities, it may be mentioned, had express¬ 
ly “ consented to such arrangement and 
released the said taluks and all the pro- 
jiertios coven d by the mortgage deed to 
me free from the liabiliU for the debt.” 

It is inijiossibh' to read this razinama 
wilhoiil concluding that the mortgage 
(lel)ts were to be thenceforward for ever 
('Miiiguislied, that the pioperty itself was 
to be divided among the parties in specific 
shares, and that with regard to one share 
—set fonli Us 3 annas, 12 gundas, 1 karat 

33 
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and 3 kags—it was to becomo and be dealt 
\u(h by Ivhodajcnnessa as her separate 
jH’ojwrty disburdeiK'd of debt. The re¬ 
mainder of the 16 annas was also to be 
similaily and separately owned and en¬ 
joyed. 

The concluding prayer of the raztnama 
was :— 

" That the Court may be pleased to decide 
the suit dec^anns that the Plaintiffs shall 
get the amount claimed to their satisfaction 
in the manner stated above.” 

The razuiama was accordingly produced 
to the Court, which pronounced upon it 
as foUow'.s 

“ It is, fhcrcfoi-e, ordered that the suit be 
decided in i)ursuance of the Icims of the nrt- 
namn, and that the suit be struck off from 
the list of i)ending cases.” 

'L’hc point which is made against giving 
1 ‘ffcct to this compromise is that a con¬ 
veyance was not made by Tvhodajenncssa 
in completion of the contract of pinrhase 
narrated in the ru'jitanw. This is true. 
But no written eoiiveyarice hv the law of 
India wa.s at the date of that tiausaction 
iiecessarv, tlu' Tiaiisfer of Th’opmtv Aid 
not being ]>assed until the vear IbSii. 

But (‘ven if a transfer in writing had 
from a conveyancing point of view been 
omitted, or if some other formal defect 
had occurred, their Jjordships are of opi¬ 
nion that this w'ould have been unavailing 
t( the Appellants in the attempt made in 
the present suit to redeem the mortgages. 
For. the points against opening up the 
transaction are manifold, and arc in their 
Lordships’ opinion conclusive. The com- 
I'.romise has been acted ufion by all th(‘ 
l>arties to it, and by their successors-in- 
tith' from that date to this. The suit was 
dropped, the division of shares of the pro¬ 
perty was made, and it may be said 
g«^ally that from its date until the date 
ofTinodajennessa’s death in the year 1890, 
and, indeed, from that date until the pre¬ 


sent time, the property has been managed 
upon the footing of that division, of the 
extinction of the mortgage debts, of the 
division of the disburdened proprietary in¬ 
terests in the shares set forth in the com¬ 
promise, and of the receipt and enjoyment 
of rents and profits accordingly. The 
detail need not be given. 

As to Khodajennessa herself, her own 
view is set forth in lier evidence as already 
given. A striking instance of her appro¬ 
batory acting, or homologation, may be 
mentioned. In the same year, 1875, she 
executed a moidgage for her own 3 annas 
'ihare, and in this deed she recites at length 
the whole transactions, the separation 
into shares and so forth. 

Transactions of mortgage, sale, etc., 
have been also carried out by the other 
sharers with reference to their properties. 
\nd, in short, it mav be said that for a 
period of bctw'ceii 30 and 40 years prior to 
the initiation of this suit the rights of all 
parlies have bi'en dealt with precisely u|)on 
I lie same footing as if Khodajennessa had 
made an express conveyance parting with 
(he equily of redemption, and transferring 
allotted shares of the priqierty itself to the 
mortgagees, and reserving one share to 
herself. 

In those circum.stanccs their Lordships 
are of opinion that the' ])roposition that the 
equity of redemption still-remains with ths 
representatives of Khodajennessa cannot 
he maintained. Even if the razinama it¬ 
self was insufficient, yet in their Lord- 
ships’ view the decree of the Court, to the 
sufficiency of which an objection was taken 
in argument—was obtained upon one foot¬ 
ing, and one footing alone, i.e., that the 
]>artie.s to the suit had in fact arranged 
their rights in the property in terms of the 
fom promise. 

Their Lordships, in view of the argu¬ 
ment strongly pressed upon them, think 
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it right further to say that even although 
the razimma and the decree taken together 
were considered to be defective or inchoate 
as elements making up a final and validly 
concluded agreement for the extinction of 
the equity of redemption, the actings of 
parties have been such as to supply all 
such defects. To use language common 
from very early times in Scotland, and 
highly approved in the case of Maddison 
v. Alderson (1) in the House of Lords, it is 
no doubt true that there is a locus peni^ 
tcntice, that is, “a {xiwcr of resiling from 
an incomplete engagement, from an un¬ 
accepted offer, from a mutual contract to 
which all have not assented, from an obli¬ 
gation to which writing is requisite, and 
has not yet beim adhibited in an authentic 
shape.” This is the situation where the 
parties stand upon nothing but an engage¬ 
ment which is not final or comph'te. But 
where the actings and conduct of parties 
are founded on, then in all such cases, to 
use the language of I’rofessor Bell in his 
Principles, sec. ‘26, ” rei interventus raiocs 
a personal exception, which excludes the 
plea of locus penitentur. It is inferred 
from any proceedings, not unimportant, on 
the part of the obligee, known to and per¬ 
mitted by the obliger to take place on the 
faith of the contract, as if it wen' perh'ct; 
provided they are* unequivocably referable 
to the contract and productive of alteration 
of circumwtances, loss or inconvenience, 
though not irretrievable.” 

Their Lordships do not think that there 
is anything either in the law of India or 
of England inconsistent with it, bul;, upon 
the contrary, that these laws follow the 
same rule. In a suit, said Lord Solborne 
in Maddison v. Alderson (1), founded on 
such part-performande (and the part-per¬ 
formance referred to was that of a parol 
contract concerning land), the Defenl- 

(1) 8 A. 0. 467, 476 (1688;. 


ant is really ” charged ” upon the equities 
resulting from the acts done in execution 
of the contract, and not (within the mean¬ 
ing of the Statute of Prauds) upon the 
contract itself. If such equities were ex¬ 
cluded, injustice of a kind which the 
statute cannot be thought to have had in 
contemjdation would follow. The Lord 
(’hauccllor then ('numerates a series of 
acts referable to the parol contract, and he 
adds, ‘‘the matter has advanced beyond 
the stage of contract; and the equities 
V hich arise out of the stage which it has 
reached cannot be administered unless the 
contract is regarded.” Many authorities 
arc cited in snp|)ort of these ])roposition8 
■from English and Scotch law, and no 
countenanci' is given to the jiroposition 
that ('(imtv will fail to support a transac¬ 
tion clothed imperfectly m those legal 
forms to which linality attaches after the 
bargain has been acted uixm. From these 
authorities one dictum quoted by Lord 
Selbonie from Sir John Strange [^PotUr 
V. Potter (2)] m.iy be hero repeated : “ if 
eonfessed or in part carried into execution, 
if will be bindng on the parties, and 
carrit'd into further execution as such, 
in equity.” Their liordships do not think 
that the Lnv of Tudia is inconsistent with 
these ])rineiples. On the contrary, it fol¬ 
lows them. 

A r('view liy their Lordships of the 
judgmeiil of (h(' learned Judges of the 
High Couit of tlie case has convinced 
tb.ein that the faefs have been correctly 
appreciated, and they concur with the 
kgal result arrived at. 

Their Eordships will humbly advise His 
?ilajesty that the .\])peal should be dismiss¬ 
ed with costs. 

Solicitors ; Messrs. T. L. Wilson <£: 'Go. 
for the Appellants. 


(2) 1 Yes. (a«D.) 441 (1760). 
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Solicitors : Messrs. Burton, Yeates and 
Hart for the ltes|)on(]eiits. 

B. D. Appeal dismissed xcith costs. 


[CIVIL APPELLATE JURISDICTION.) 

Apreal feom Appei.late Decree 
No. 2040 OF 1012, 


Mookerjee, J. 
Beachcroft, J. 
1914, 

Heard, 19, 21 and 
26, February. 
Judgment, 

26, February. 


AlinCL (lOFl'R Manpal 
andanolher, I)ofendant.«, 
Appellants. 

r. 

Umakanta Pandit, 
Plaintiff, Respondent. 


Bengal Tenancy Act {VI11 of ISS.')), sets. JO, 
188 — Slielmit**, jo nt—Suit 'or enhancement of 
rent if may be honght hy one .si ebait alone—Jout 
trviteee—Consent of ro truftee f avthornes suit hy 
tome only—Authority to sue, necessity toprore — 
Joint landlords, shebnita it. 


Joint shebaits are, in some respects, pint 
trustees. 


Where one of two shebaitg of an idol 
sued a tenant holding dobutter land for en¬ 
hancement of rent under sec. 30, Bengal 
Tenancy Act, making the other shebait a 
co-trustee, and alleging that the latter had 
ceased to reside in the village and was no 
longer interested in the management of 
the endowed property, and the Defendant 
shebait filed a written statement in which 
she stated that she had no longer any con 
neciion with the endowment and did not 
object to enhancement of rent at the Plain¬ 
tiff’ s instance : 

Held— That the Idaintiff and the shebait 
Defendant were joint landlords within the 
meaning of see. 188, Bengal Tenancy Act, 
and the right to institute the suit vested 
jointly in them as shebaits. 


''■d, 


agadindua Nath Roy v. 
MARI Debi (4), followed. 


IlEMANTA 


That to succeed in the suit both ehebaits 

<«) 8 t’, W. N 809: 5. a I. L. R. 82 C»I, 
m 11904). 


should have joined as Plaintiffs, or Plaintiff 
should have made out a case that he was 
authorised by his co-shebait to maintain 
the suit on her behalf. 

That no foundation for a case of agency 
had been laid in this case. 

That renunciation by the Defendant 
shebait of her rights as co-shebait in a 
manner known to law should have been 
proved to justify the Plaintiff suing alone. 

This \^as an appeal from a decision of 
b. C. Mallick, Esq., District Judge, Nadia, 
dated 7th March 1912, modifying that of 
Rabu Mohar Lai Dey, Munsif, Krishna- 
"ar. dated 26th May 1911. 

The facts of the case will appear from 
the judgment. 

Maulvi Waited Hossaw for the Ap¬ 
pellants. 

Babii tiarano.nbasi Mulcerjee for the 
Respondent. 

The Judgment of the Court was as 
follows :—■ 

This is an appeal hy the first and second 
Detendants m a suit for enhancement of 
n nt under sec. 30 of the Bengal Tenancy 
Act The substantial question in contro¬ 
versy between the parties is, whether the 
suit is barred under sec. 188 of the Bengal 
T’enuncy Act, That section provides that 
where two or more persons are joint land- 
l(;rds, anything which the landlord is under 
(he Act required or authorised to do must 
he done either by both or all those per- 
.sons acting together or by an agent 
authorisi^d to act on behalf of both or all of 
them. The landlord is authorised to in¬ 
stitute a suit for enhancement of rent 
under the provisions of sec. 30 of the 
Bengal Tenancy Act. Consequently if 
there are two persons who are joint land¬ 
lords, a suit of this description must be 
instituted by them jointly, or by agent 
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authorised to act in this behalf. This 
position cannot be controverted and is 
supported by the decision of the Judicial 
Committee in the case of Jotindra Nath 
Choudhury v. Piosanm Kumar Banerjee 
(1). A suit of this description is not pro¬ 
perly constituted if instituted by one of the 
joint landlords, with the other added as a 
party Defendant, for the principle recog¬ 
nised in Luke v. South Kensington (2) and 
Re Flower (3) has no application to this 
class of cases. Before we determine 
whether sec. 188 is applicable to the case 
before us, the relevant facts must be 
briefly recited. The case for the Plaintiff 
IS that the land in the occupation of the 
Defendants is part of an endowed property 
dedicated to an idol Badha Kanta ThaJsur 
established by his predecessor. The Plain¬ 
tiff admits that he and his brother were 
at one time joint shehaits of this property, 
and after the death of his brother he was 
treated as shehait by his widow Subashini 
Debi, the third Defendant in this litigation. 
The Plaintiff alleges that the third De¬ 
fendant has ceased to reside in the village 
and that she is no longer interested in the 
management of the endowed property. 
He consequently brings this suit alone, but 
joins the widow of his brother as pro formd 
Defendant in order that she may be trans¬ 
ferred to the category of co-Plaintiff if 
she expresses a desire to that effect. The 
suit was resisted on the merits by the first 
two Defendants, that is, the tenants whose 
rent was sought to be enhanced. Amongst 
other defences, they contended that the 
suit could have been instituted only by 
the Plaintiff and his co-shebait, the third 
Defendant, jointly and that as the suit had 
not been framed in that manner, it was 

(1) 16 0. w. N 74 s. c. I. L. R 38 0«1. 

270 (1910'. 

(2) 11 Ch. D. 121 (1879). 

(» 87 Cb. D. 598 (1884). 


barred under sec. 188. The third Defend¬ 
ant filed a written statement in which 
she stated that she had no objection to 
the enhancement of rent at the instance 
of the Plaintiff and that she had no longer 
any connection with the endowment. The 
Courts below have overruled the objectioQ 
taken by the tenant Defendants and have 
made a decree in favour of the Plaintiff. 
The first point for determination is 
whether the Plaintiff and the third De¬ 
fendant are jomt landlords within the 
meaning of sec. 188 of the Bengal Tenancy 
Act. 

On behalf of the Plaintiff-Bespondent it 
has been argued that the property is vest¬ 
ed in the idol who is the landlord of the 
tenant Defendants, and, that consequently 
no question arises whether the Plaintiff 
and the third Defendant are joint land¬ 
lords within the meaning of bc-c. 188. 
This contention is opposed to the decision 
of the Judicial Committee in the case of 
Jagadindra Nath Roy \. Hemanta Kumari 
Debt (4). It was ])omted out by Sir 
Arthur Wilson in the case just mentioned 
that an idol may be regarded as a juridical 
person capable as such of holdmg property, 
though it IS only in an ideal sense that 
the property is so held; and probably this 
i'j the true legal view when the dedication 
is of the completest kind known to the 
law. But assuming the religious dedica¬ 
tion to have been of the strictest charac¬ 
ter, it still remains that the possession and 
management of the dedicated property 
belongs to the shebait; and this carries 
with it the right to bring .whatever suits 
are necessary for the protection of the 
property, for the right of suit is vested in 
the shebait and not in the idol. It is plain 
consequently that the Plabitiff and the 
third Defendant are joint landlords. The 

(4) 8 0. W. N. 809 : 8. 0.1. L. R 33 CM, 
129 (1904). 
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right to institute a suit for enhancement 


cf rent under the provisions of the Bengcal 
Tenancy Act is vested in them. An at¬ 
tempt , however, is made to meet this 
objection by ihe contention that each 
shehait is entitled to deal with the prop<'rty 
as a manager; and it is urged that shehciits 
cannot be treated in all respects as trus¬ 
tees- It is not nece.ssary to maintain the 
jxjsition that joint shehait, of an endow¬ 
ment are, for all purposes, joint trustees. 
But it is plain that, in some respects, at 
any rate, they have the status of joint 
trustees. This is clear from the decision 
of the Judicial C'ommitlee in the case of 
Rajendra Nath Dult v. Sheikh Mahomed 
(0), where their Lordships pointed out that 
in a suit by three of four shehaits to set 
aside an alienation of an endowed pro- 
ixirty, the fourth shehait was a necessary 
party, although he had misconducted him¬ 
self and was not in a position to join as 
a co-Plaintiff. The same view was adopt¬ 
ed by this Court in Bcchulal v. OHullah 
(6) and Kokilasan Dasi v. Mohunt Rudra^ 
nund Goswami (7), and by the High Court 
ot Madras in Mariytl Raman Nair v. 
Narayanam (8) and Ratnanathuni Ghetty 
V. Murugappa Ghetty (9). The true 
principle is, as w’as slated in Ex parte 
Griffin (10), that the office of co-trustees is 
joint. They all form, as it were, a cor¬ 
porate body, and they must execute the 
duties of tbeir office in their joint capacity. 
But it has been argued on behalf of the 
Plaintiff-Eespondenl that the case before 
us is governed by either of two different 
principles, namely, that one of two joint 
trustees is entitled alone to collect rent 

(6) I. L. n. 8 Cal. 42 

(«) I. L. R 11 Cal. 338(1885). 

(7) 6 0. L. J, 527 at p. 633 (1906). * 

(8) I. U R. 26 Mad 461 (1602). 

(Oj I. L. R. 27 Mad. 162 (1608). 

(10) 2 Olfo. and Jameaoa 166 (1826). 


from tenants [Townley v. Sherborne (11)] 
or that one of two joint trustees is entitl¬ 
ed alone to take action for the benefit of 
the trust with the consent of his co-trustee 
[Messeena v. Garr (12), Brazier v. Camp 

(13) ]. As regards the first principle, it 
is sufficient to .say that this is a suit not 
for realisation but for enhancement of 
rent. A.s regards the second principle, it 
is urged that the Plaintiff is entitled to 
maintain this suit alone, because the co- 
trustee, who has been joined as a pro formd 
Defendant, declared in her written state¬ 
ment that she had no objection to the en¬ 
hancement of rent at the instance of the 
Plaintiff alone. No doubt, the suit might 
be treated as maintainable, if it was estab¬ 
lished that the Plaintiff was an agent 
authorised to act on behalf of both the 
shehaits, within the meaning of sec. 183, 
and, as was observed in the case of Gopi 
Nath Ghakraburty v. Uma Kanta Das Roy 

(14) , th(' authority may be conferred either 
orally or in writing. In the case before 
us, however, the Plaintiff has not laid the 
foundation for a case of agency. His 
allegation is that the co-trustee has ceased 
t( be a tru.stee, not that he himself has 
been authorised by her to maintain this 
suit on her behalf. The Respondent has 
consequently been driven ultimately to 
take up the position that there has been a 
valid renouncement of the trust by the 
third Defendant. For this purpose, re¬ 
liance has been placed upon the statement 
contained in the written statement of that 
Defendant to the effect that she did not 
dcsite to keep any connection whatsoever 
with the endowment. It has further been 
urged that the Defendant is a degraded 
woman, and, that, apart from any ques- 

fll) 2 W. and T. L. 0. 627 (629) (1634). 

(12) L. R. 6 Eq 260 (262) (1870). 

(18) 63 L. J. Q. B. 267 (1894). 

(14) I. L. B. 24 Gal. 166 (1866). 
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tion of renouncement, she has forfeited her 
nghts as a co-shebatt No foundation, 
however, was laid in either of the Courts 
below for a case of this descnption It 
has not been shown that the thrid Defen¬ 
dant has renounced her rights as a co- 
shehait m any manner known to law; nor 
has authority been produced for the pro¬ 
position that a Hindu widow, after she 
becomes a shchait, forfeits her nghts as 
such shebait as soon as she lapses from the 
path of virtue and honour In fact, there 
iS no evidence to show that the third De¬ 
fendant IS a degraded woman, or that she 
has ceased to be a co-trustee The suit 
has proceeded on the assum])tion that the 
Plaintiff, though one of two <ihebaits, is 
entitled alone to maintain it, that case 
has completely failed The Plaintiff and 
the third Defendant must for the reasons 
assigned, be doomed 1o be punt landlords, 
and, in that view, sec 188 is cleaily a bar 
to the suit. 

The result is that this appeal is allowed, 
the decree of the ]')istnet Judge' set aside 
and that of the Coiiit of fust instance re¬ 
stored, though not foi the n'asoiis assigned 
by that Couit This older will cany costs 
both here and m the Couit of Appeal below, 

• Appeal allowed 


[CIVIL APPELLATE JURISDICTION.] 

Appeal fkom Appei i at n Dlcher 
No. 1839 or 1910. 


Guru (''h. Saha, 
Defendant, Appellant, 


r. 


Carnduff, J. 

Richardson, J. 

1913, 

Heard, 

19, November. 

Judgment, 

26, November. 

Limifatwn Jet (XV of 1877'^, tec 19--Acknow- 
ledfftnent of Platntiff'e title tn statement of boun¬ 
dary of neighhourinq land tn kabuliyat executed 
hy Defendant in favour of thwd party. 


SuRFNDRA Krista P?ay 
Ohowdry, Shebait, 
Plaintiff, Respondent. 


Where m stating the boundaries of lands 
included m a kabuliyat executed by the De¬ 
fendant ni favour of a third party, he de¬ 
scribed tlu land tn suit as Plaintiff’s : 

Held—T/iat the statement amounted to 
an a(hnuuUdgnu nl within the meaning 
of s< e V) of the Limitation Act 

If IS now SI tiled that an acknowledg¬ 
ment, to ivhomsoner made, if it be an ac- 
knowhdgment pointing with reasonable 
certainty to the liability tn dispute or the 
right out of iihuh that liability arises as a 
legal lon^iqiuna n an aiknowledgmeni 
of liability Within the nuaning of that 
section 

Mamham Si iji v Sliii Kipchand (3), 

MAJI MDAK HiRAI AL D Dl S4I NARA&ILAL 

(4), Imam \li t Baij A ath (2j and Myla- 
iur Iaasvwma Moudaliab 1. Yeo Kay 

(1), Loni>akr(ii 

This w e, 111 apjHal against a decree of 
Babii Kiblioii Jjal Sen, Siiboidiuate Judge 
of i^illa J)kci (lakd 11th Mdich 191u, 
mod I\ 111 ^ I (luKt ut B ibu Uinosli Ch 
( hdki i\ nil Muiisit It NaiaingdU], ddited 
4tli Oi lulai IJO ) 

The tu IS iiidtaidl to this report will ap- 
jxiai lioiii till judgment 

Bibiis D \ ( hiukerbutty and Gopal 
Ch I his loi tliL \ppelldnt 

Babtis J uiish Ch Hay and Akshoy K 
Baniijn lot (Ik lb sixindcnt 

The diDoMiM OF THE COURT was as 
follow is 

C AKM)i. 11 , J The only question raised 
by this a]>pial is as to the interpretation 
and dt'plicilion of sec 19 of the Indian 
Limitdlion \ct of 1877, under the provi¬ 
sions ol w hich ‘ if, before the expiration 

( 1 ) 1 L R 14 ( »1 SOI ( 1 S 87 ) 

(> J L R. 3S C»1 613 (1906). 

( 3 ) lo; C w. N. 874 : B 0 . r. L. R. 84 C*l. 

1047 (1906). 

(4) 17 C. W N. 678 (1918). 
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of the period prescribed for a suit or appli¬ 
cation in respect of any property or right, 
an acknowledgment of liability in respeid 
of such pro{)erly or right has been made in 
writing signed by the party against whom 
such property or right is claimed, or by 
some person through wdioni he derives 
title or liability, a new period of limitation, 
according lo the nature of the original 
liability, shall he eomjMiled from the time 
when the acknowledgment was so signed 

The Ro8|)ondents are tlie slirbaits of (he 
deity Tswar Narasingh Jiu. The akhra- 
bari of the shcba may be said to be divided 
m two by a path, aud there is now no dis¬ 
pute except as to the northern fxirtion, upon 
which a hut stands. In 1908 the shebai^s 
sued to eject the Apjieilant who had 
entered on the land and erected the said 
hut more than 12 years before. It is con¬ 
ceded before us that the suit was out of 
time unless a hahuliyat executed in 1897 
by the Appellant contains what amounts 
to an acknowledgment of liability within 
the meaning of tlu- si'ction which 1 ha\e 
quoted. The Court of first instance held 
that it did not; but the lower Appellate 
Court took the opposite and, in my opinion, 
the right view. 

The kabuliyat in question was executed 
by the Appellant in favour of certain 
members of the family of the Nawab of 
Dacca, who had no concern with either the 
suit or the akhrabari. It relates to several 
plots of land lying to the east of the road 
which runs along the eastern side of the 
akhrabari; and, in a schedule annexed to 
it, it describes the two plots farthest south 
in the following terms:—“(1) North of 
the khal of Town Bazar, east of the road 
to the east of the karsa lands of my javia, 
mudafat your khas tenant Akamudli 
Blpg^walla, and of the akkra..lands of 
Naiwnngh Jiu, south of the land No. 2, 
west of the lands held by the tenant Pra- 


sanna Kumar Dutt, appertaining to the 
lakheraj of Lukhi Narain Thakur. Within 
this boundary, the lands measuring 65 
cubits in length from north to south and 
‘16i cubits in breadth from east to west. 
A six annas share thereof. 

“(2) North of the aforesaid land No, 1, 
cast of the road lying to the east of the 
lands mudafat the said Akamuddi and of 
the lands No. 3, south of the dwelling 
bouse of our ordinary tenant Lakshmi 
llaisnabi wliich has been made over to 
Shonakali Baislinabi m miras settlement, 
west of the lands No. 1 held by the afore¬ 
said Crosanna Kumar Dutt. Within this 
bouiulary, the lands measuring 44 cubits 
irom east to west and 42 cubits from north 
ic south. A six annas share of the 
same.” 

It is now found as a fact that the Ap- 

I ellant purchased some land from Aka- 

II udfli Bhistiwalla in 1894, and that those 
lands were beyond, and immediately to, 
the north of the akhrabari. It appears 
tuilher that the hhal of Town Bazar which 
1 . mentioned as the southern boundary of 
ilie lands dealt with in the kabuUyat also 
1 uns along the south of the akhrabari. It 
would seem to follow' that the Appellant, 
who in his evidence accepted full respon¬ 
sibility fur the details set forth in the 
habuhyat, in that document admitted by 
I'l'cessary implication, if not by express 
words, that the whole of the land origi¬ 
nally in dispute was the property of the 
deity Narasingh Jiu. This is the view of 
tile learned Subordinate Judge, which I 
am disposed to regard as a finding of fact 
tliat cannot be interfered with on second 
appeal. And, in any case, it is a finding 
which strikes me as most reasonable and 
w Inch 1 should not be prepared to reject. 

1 take it, then, that in the kabuliyat of 1897 
the whole of the land originally in dispute, 
including the northern part of it which 
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is still in dispute, was admitted by the 
Appellant to appertain to the akhrabari. 

But the learned vakil who appears for 
the Appellant relies on the ruling of the 
Privy Council in Mylapur Jyasawmy 
Moodaliar v. Yeo Kay (1) as explained by 
this Court in Imam AH v. Baij Nath (2) 
and contends, first, that there is here no 
admission of any liability to be evicted, 
and, secondly, that an acknowledgment 
such as this addressed to a stranger and, so 
far as apjiears, not communicated to the 
other side is not an acknowledgment of 
liability within the meaning of the section. 

Now these cases, no doubt, lend support 
to the learned vakil’s contentions; but 
there are two very recent pronouncements 
of the Judicial Committee which are so 
distinct as to require neither supplement 
nor explanation, which were delivered 
after the decision of this Court above re¬ 
ferred to, and which seem to me to dispose 
of the matter finally. Their Lordships’ 
judgmen’fc in the case of Manxram Seth v. 
Seth liupchand (3) now makes it clear 
that, if a person admits a right, it is a 
necessary implication that he also admits 
the legal consequences of that right; so 
that where, as here, a person admits that 
land, of which he is in possession at the 
time, is the property of another, he admits 
that he is liable to be made to restore it to 
that other. And the case of Majumdar 
Hiralal v. Desai Narsdal (4) meets the re¬ 
maining contention; for in the course of 
the argument both Mylapur lyasawmy 
Moodaliar v. Yeo Kay (1) and Imam Ali 
V. liaij Nath (2) were cited and relied,upon 
by the Appellants, and it is manifest from 
the remark which Lord Moulton is report¬ 
ed to have made, that the ratio decidendi 

(1) I. L. R. U Ckl. 801 (18»7). 

iS) I. L. R. 38 Cal. 613 ( 906 >. 

(8) 10 0. W. N. 874 : 8 c, I. L. R. 33 Cal 
1047 (1906). 

• HI 17 0. W. N. 678 (1813). ' 
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was the absence from the Indian Acts of 
the words in the English statutes which 
restrict the acknowledgment of right con¬ 
templated by them to such as are made 
“to the person entitled thereto or to his 
agent’’. “It is enough,’’ observed his 
Lordship, that those words are not in the 
Indian statutes. You wish they were 
there ’’. 

It seems to me, therefore, to be now 
settled that an acknowledgment, to whom¬ 
soever made, if it be an acknowledgment**’ 
pointing with reasonable certainty to the 
liability m dispute or the right out of 
w hich that liability arises as a legal conse¬ 
quence, IS an “acknowledgment of liabi¬ 
lity ’’ within the meaning of sec. 19 of the 
liirnitation Act of 1877 or the correspond¬ 
ing see. 19 of the new Indian Limitation 
Act of 1908. Consequently I would dis¬ 
miss this appeal with costs. 

RicHiiiDSON, J.—I agree. 

Appeal dismissed. 

[OIVIL APPELLATE JUBISDIOTION J 

Appeal from Appellate Decree 
No. 34f. OF 1909. 

Stephen, J. Nabin Chandra Saha 

Mullick, j. & ors„ Defendants, 

1913, Appellants, 

Heard, 26 and » 

27, May. Hem Chandra Ray 
Judgment, & anr.. Plaintiffs, 

10, June.J Respondents. 

Hmtiu Law—Decree agaimt Hindu widow and 
next reierstoner tn retpeci of obligation pertonal 
to widow, *f hindt reoereion—Mortgage by widow 
and next lereisioner. It binds revertton 

A sale of property inherited by a Hindu 
woman in execution of a decree for costs 
obtained against her personally does not 
bind the reversioners. 

Jugal Kishorb o. Jotindra Mohan (1), 
followed. 

(1) T. L. B. 10 Cal. 98Q p, 891 (1884), 

34 
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The fact that the decree was obtained 
af/ahisl her and the next reversionary hetr 
jointly does not give the purchaser any¬ 
thing more than the qualified interest of 
the woman. 

A mortgage of a portion of the inherit¬ 
ance in the hands of a Hindu woman exe¬ 
cuted by her jointly with the next rever¬ 
sioner does not necessarily bind the rever¬ 
sionary interest. It merely raises a pre¬ 
sumption that the mortgage was entered 
into for legal necessity. 

DkBI I’ROSAD V. fjOLAP BhAUAT (' 2 ), 
referred to. 

This was an apjieal |>rcferrc‘(l on the 81h 
of March 1909 against a decree of ^Jr. 
A. H. Ciimining, District Judge of Zilla 
Ti))}->erah, dated llie 8th December 1908, 
modifying a dt'caec of Babu ilari L.d 
Miikerjoe, Subordinate Judge of Tipporah, 
dated the 2nd October 1907. 

The material facts will appear from th*^ 
judgment. 

Babus Dwarka Nath Cdiuekerbutty and 
Harendra Naruyan Mitra for the Appel¬ 
lants. 

Babus Tara Kishore Chaudhuri and 
isasadhar Bay for the Beaixandents. 

The Ji tK.MENT OF THE C’OLHT Was as 
follows :— 

In this case the Plaintiffs sued for the 
recovery of eight annas share in som(' land 
as the heirs of their uncle Sarada Churn 
after the death of their grandmother Siba 
Sundari who acquired the estate of a Hindu 
widow in the property in question after 
Sarada’s death. They succeeded in the 
tirst Court, but on ap|)eal the suit was 
partly decreed and partly dismissed. In 
a second appeal, in which some of the De- 
are Appellants, three points have 
been raised, and it is not necessary to re- 
iS) 17 C. W. N. 701 (1018). 


capitulate more of the facts of the case, 
which have already been very fully dealt 
with, than are necessary for the determina¬ 
tion of those points. 

^rhe first arises as follows: After 
Sarada's death, Biba Bundari his mother, 
and (lobinda, his brother, the father of the 
Plaintiffs, weie each entitled to an eight 
annas share of the ]>roj>erly, the whole of 
which was registered in the name of Biba 
Sundari and was managed by (lobinda. 
In these circumstances, a kobala was 
I'xeeiited of Gobinda's share in favour 
of the Defendants, but in the name 
of (lobinda- and Biba Bundari, who, 
however, refused to admit their execution 
when the llefendants attempted to pro¬ 
cure registration. A decree was obtained 
in a suit brought to enforce registration, 
and in execution of an order for costs con¬ 
tained in the decree two lots of the pro- 
fu'ity now in suit were sold and pur¬ 
chased by the Defendants. The (question 
we hav(‘ to decide is whether the Interests 
ol the riainlilfs as heirs to Barada passed 
under that sale. Both the Couids below 
tiave held that they did not; and we agree 
in that finding. It may be that there is 
no difference between a case like the pre- 
"( nt, where an order for costs is executed, 
and one in wdiich the execution is to effect 
.1 ndief granted like the dt'livcry of pos- 
ses.sion, hut it impossible to escape the 
(■oncIusi(jn that the general rule laid down 
by the Privy Council in Jugal Kishore v. 
Jofindra Mohan (I) applies. “If the 
suit is merely for a iier.sonal claim against 
the widow , then merely the widow''s quali¬ 
fied interest i-s sold, and the reversionary 
inli'rest is not bound by it. If, on the 
other hand, the .suit is against the widow in 
rea[)ect of the estate, or for a cause which 
1 - not a mere personal cause of action 
against the widow, then the whole estate 

(1) 1. L. B. 10 C»l. m p. oei (1684). 
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passes.” The Subordinate Judge has dis¬ 
cussed the natni'e of the suit in which the 
execution proceedings took ])lace very 
fully, and came to the conclusion that, 
as far as Siba Suneferi’s eight annas share 
was concerned, nothing uior(‘ passed in 
the sale than her Hindu widow’s interest. 
The District Judge agre('d with him. and 
taking the question to be one of mixed law 
and fact, we find that this decision 
is right. It has been suggest('d that as 
(lobinda was the ix'rson next (Uititled to 
enjoy Siba Sundari’s projx'rty after her 
death, an execution levied against her 
and him could pass the whole estate. But 
we are not aware of any authority for 
saying that an involuntary alienation, as 
in an execution, is equivalent to a volnn 
tary grant: and the argument ])nt forward 
seems inconsistent with the [irinciples 
laid down in Debi Promd v. GoUip Bhagat 
,(2), and with the decision in Mohwi 
Chandra v. Kashi Kant (3). 

The second |X)int is that certain sales in 
execution of rent decrees under w Inch the 
Defendants claim a right to the entire in¬ 
terest in the pro[K*rty in question were 
valid. The sale took place aftei the sale 
by Siba Sundari and (lobiuda, ami, were, 
\h is suggestc'd, effected in order to giv_' 
IV better title to the Defendants. Both the 
lower Courts have held them to be fraudu- 
lent and collusive. Cnder the circum¬ 
stances of the case, fully set out by the 
Subordinati' Judgi', we must accept this 
as a finding of fact. 

The third [xiint made by the Apjiel- 
lants is that set out in the 10th isi^ue in 
the first Court, and is that Siba Sundari and 
Oobinda mortgaged iiortions of the dis¬ 
puted projierties to Kumudaraoyee Chau- 
dhrain, to Kumar (Miandra Talapatra, ana 
to ^fadan Mohan, and Nobin Chandra 

(2) 17 0. W. N. 701 (1018). 

t8) 2 0. W. N. 161 0897). 


Saha. Bholanath, Defendant No. 12, paid 
the mortgage debts, as also certain sums 
due for rent and the costs of settlement 
proceedings. There is, therefore, a lien on 
the disputed properties for those payments 
by Bholanath, and for the debt due under 
the mortgage to Madan INfohan and 
Nobin Chandra. The Subordinate Judge 
has dhsixised of these claims by finding 
that the debt to Knmudamoyec wa.s paid, 
and a mortgage contracted by Siba Sundari 
and (iobinda paid off by Bholanath, but 
that as till debt was contracted pendente 
Ute, it cannot bind th(‘ estate. The same is 
held to be the case with the mortgage to 
Kumar Talapatia, where it is held that the 
money was paid by all (he- Apfxdlants. The 
payment in respect of Nabm Chandra and 
Madan Mohan ’s mortgage Ik* hold.s to be 
collusive, tie also linds reasons founded 
in fact lor holding that the smaller sums 
l>aid for an ears ot lent and the cost of settle¬ 
ment are not leeoveiable fioni the Res¬ 
pondents He eomes to no finding on the 
(pie-’tion of the e\i^((‘nee of any hen under 
the moitgage. All these findings seem to 
be acee[)ted bv the lower Appellate' Court, 
tlioiigli tlii> is not done sja'cilically, as It 
sl.ould lia\(‘ been He, however, goes into 
the (piesiion oi the i Ifeet of the mortgage 
last releried to and finds that the purpose 
for wbieb the* money wa-s borrowed is not 
clear, but that as the mortgage was con¬ 
tracted 1)\ a Hindu widow and a rever- 
sionei. it bound the reversion as much as 
it would li.ive doiu', had it been entered 
info by a full owner. For lliis finding, he 
relies on the decision in Baj Bullubh v. 
Ooincsh Chandra (4b but this case must 
now l>i’ taken as su|>ersc(led bv Debi 
Prosad V. Cohtp Bhagat (2), referred to 
above, aecording to which (he eoncurrenoe 
of the reveisioner with the Hindu widow 

(2) 17 C. W. N 701 (1913). 

(4) I. L. R. 6 C»l 41 (137q. 
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could not, in the present case, do more than This was an appeal preferred on the 25th 
raise a presumption that the mortgage was August 1908 against a decree of D. H. 
entered into under necessity. The lower Kingsford, Esq., District Judge of Zilla 


Court has, however, decided this point in 
favour of the Plaintiffs decreeing the suit, 
but putting the Plaintiffs into possession of 
the land in dispute subject to the mort¬ 
gage of Rs. 2,000. 

The Appellant in this appeal therefore 
faib, and the appeal is dismissed with 
costs. 

Appeal dismissed. 

[OIVIL APPELLATE JURISDIOTION.] 

Appeal from Appellate Decree 
No. 1914 OF 1908. 

D. Chatterjee, J.^ Raqhunath Sinoh and 
Beachcroft, J. another, Plaintiffs, 
1914, Appellants, 

Heard, v. 

27, July. Mr. William Cox and 
Judgment, others. Defendants, 

17, August. J Respondents. 

Bengal Temncy Act {VIII o 1885), secs. 86 {6}, 
88—Surrender ot holding without the content of 
mortgagee o portion of holding—Suit to eject 
mortgagee after tetiloment o remaining land with 
another—Subdiviiion of holding. 

The provision of sec. 86 (6) of the Bengal 
Tenancy Act embodies within certain 
bounds the principle that the lessee has no 
power to effect by surrender anything he 
cculd not do by assignment to a third 
person. 

Walter v. Yalden (5) referred to. 

A surrender of a raiyati holding by the 
raiyat, without the consent of a usufruc¬ 
tuary mortgagee of a portion of the holding, 
does not entitle the landlord to eject the 
mortgagee, and where the landlord after 
such surrender himself settled the rest of 
the land with another, the subdivision of 
thi^fholding v'as effected by the landlord 
and so did not offend against sec. 88. 

^6) (1002; L. B. 2 K. B. 804. ' 


]\Iuzaffarpur, dated the 3rd July 1908, re¬ 
versing a decree of Bafeu Ashutosh Ghosh, 
Munsif of Matihari, dated 27th December 
1907. 

The material facts will appear from the 
judgment. 

Dr. Dwarkanath Hitter for the Ap- 
j[)ellants. 

Babu Sarashi Ch. Hitter for the Res- 
iiondents. 

The Judgment of the Court was deli- 
\ered by 

Chatterjeb, j. (Beachcroft, J. con- 
enrring).—The Defendant No. 1 had an 
occupancy holding which was not trans¬ 
ferable by local custom or usage. lie 
gave an usufructuary lease of a portion of 
tins holding to the Plaintiff by a register* 
od document and made an express cove¬ 
nant not to surrender his jote to the land¬ 
lord, In breach of this covenant, however, 
he surrendered his jote to the landlords who 
dis{) 08 sossed the Plaintiff and settled the 
remaining portion of the jote with a rela¬ 
tion of Defendant No. 1. The Plaintiff 
sued for recovery of [Xissession with mesne 
profits. 

The Court of first instance gave a decree 
to the Plaintiff holding that the surrender 
was collusive. The learned District Judge 
has dismissed the suit holding that no 
collusion was made out. 

It is contended in second appeal before 
us that even if no fraud or collusion is 
made out, the Plaintiff is entitled to suc¬ 
ceed as the surrender made without his 
consent is not valid and cannot deprive him 
of his rights. Reliance is placed on sec. 
86 (6) of the Bengal Tenancy Act which 
provides “ that when a holding is subject 
to an incumbrance secured by a register- 
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ed instrument the surrender of the holding 
shall not be valid unless it is made with 
the consent of the landlord and the incum¬ 
brancer.” The learned Vakil for the 
Respondents on the other hand contends 
that this sub-section applies only where 
the whole holding is under an incumbrance 
and could not have been intended to apply 
to a case like the present in which a part 
only of the holding is incumbered. He 
further contends that such a construction 
of sec. 86 (6) would offend against the 
express provisions of sec. 88 which pro¬ 
vides that no division of holding will be 
binding upon the landlord unless it is made 
with his consent. He relies on the cases 
of Rajendra Kishore v. Chandra Nath (1), 
Gagan Chandra Choudhuri v. Alak Chand 
Saha (2), Krishna Chandra Dutt Chou¬ 
dhuri V. Miran Bajania (3). 1 think, the 
contention of the Ap|iellant is sound and 
ought to be allowed; the incumbrance here 
is by a registered document and the sur¬ 
render was without the consent of the 
Plaintiff. The surrender is therefore in¬ 
valid. 

As regards the arguments addressed on 
behalf of the liesixindonts, I do not see 
how an incumbrance upon a part of a 
holding is not an incumbrance on 
the whole. A burden upon a part 
of a holding is a burden upon the 
holding taken as’ an undivided whole. 
Nor do I see how the Appellant’s con¬ 
struction of sec. 86 (6) offends against 
the provisions or the principle of sec. 88. 
It is true, the landlords have, after the sur¬ 
render, settled the part not covered by the 
Plaintiffs’, zurpeshgi with a third ‘person 
and the effect is a divison of the holding; 
this divisiop, however, is one made by the 
landlords themselves by treating the un¬ 
til 12C. W. N. 878 (1907'. 

(2) 17 0. W. N. 698 (1918). 

) 8 0. L. J. 222 (1908). 


encumbered portion as a separate entirety 
and assessing a separate rent upon it. 

The cases relied upon do not help the 
Respondents. The case of Rajendra 
Kishore v. Chandranath (1) was a case in 
which it was held that there was abandon¬ 
ment by the tenant. The case of Gagan 
Chandra Choudhuri v. Alak Chand Saha 
(2) was one of the .surrender of a part of a 
holding, and see. 86 (6) was not referred 
to in that case. In (he case of Krishna 
Chandra Dutt Choudhuri (3), the usufruc¬ 
tuary inoitgage of the entire holding for 
an indefinite time was held to be in breach 
of the conditions on which the tenant held 
his land. None of these cases decided 
any question under see. 86 (6). There is 
on the other hand an exjiress decision of 
(his Court m the ease of Hasani Bibi v. 
Sadir Mahmud Sarlar (4) in favour of the 
Appellant. Cn general principles also, I 
think, the Respondents have no reason to 
comjilain. Jn the case of Walter v. 
laldin (.■)), Mr. -Tusticf Channel lays down 
the lau on this subject in Nngland thus : 

‘ The law IS that a lessee can only give 
title to his le-^sor b> a surrender to the 
same extent that he could give it to 
another person by hi.s a.ssignraent. If 
the lessee has eieated under-leases the 
undi'i-leases reiiiaiii notwith,standing the 
surrender; the lessee cannot assign his 
term to any one else so as to put an end 
to tho.se under-leases. Rut that, I think, 
1 *' only an exam|>le of what he can and 
cannot do; the point is that he has no 
jKivver to effect by .surrender anything that 
he could not do by a.ssignment to a third 
person : (he reason being that he cannot 
convev to his landlord any more than to 
any one else anything that he has not got 

( 1 » 12 C. w. N. 878 (1907). 

(2) 17 C. W. N. 698 (1918). 

(5) 3 G. L J. 222 (19181. 

(4) 2n(l App. No. 2968 of 1911. Uoraporttd, 

(6) [1902] L. R 2 K. B 804. 
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himself.” Sec. 80 (6) of the Bengal 
Tenancy Act embodies the same principle 
within certain Ixninds, and is quite con¬ 
sistent with ju.stice, equity and good con- 
scienc<‘. Tt was intended, no doubt, to 
prevent fraud and collu.sion, and no fraud 
or collusion of the landlord is proved in 
this case, but the conduct of the tenant 
was certainly fraudulent and in violation 
of his express contract not to surrender, 
and I have no he.''itation in decreeing 
this ap|)eal with costs. 

Appeal allowed. 

[CIVIL APPELLATE JURISDICTION.] 

Appeals kkom Appellate Decrees 

Nos. 009 to G33 & 635 of 1911. 
Mookerjeb, J. Uma Chakan Mandal 

Beachcroft, J. and ors.. Defendants, 

1913, Appellants, 

Hoard. 9, May. r. 

1914, Midnapore Zemindauy 

Judgment, (jo., Plaintiffs, 

1, June. Re.spondents. 

Ftciiliout rent-sale—Collusive sale arrange I 
between putiiidHr and tenure-holder to get rid o 
under-tenure — Fraud—Abuse of process—Duty o 
tenure-holder to protect nndei-tenure-holders from 
paramount claims—Transaction, n private s de. 

Where a tenurc-hoklei having offered to 
sell hi,s intert.'.i to the jmtnidar, the lalttr 
agreed to pay the price ashed only if tin 
tenure was rid of the interest of subordinate 
tenure-holders, and it was arranged that 
the tenure-holder would make default in 
paying rent, and that the pntnidar would 
sue him for arrears of rent and put up the 
tenure for sale m execution of the decree 
and that a person who had no intention of 
buying the property would be made to bid 
up to a figure approaching the price settled, 
which thereupon would he offered by the 
ptt^dar, and the sale was effected as 
arr^ged ; 

Held— That the transaction should be 
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vieved as a private sale which in fact it was, 
the form only of a Court sale having been 
gone through and abused with the object 
of defrauding the under-tenure-holders. 

A suit by the purchaser putnidar to 
annul an under-tenure and to recover pos¬ 
session must therefore fail. 

Thest! wore ajipeals from a decision of 
J. ('. K. Peterson, Esq., District Judge, 
Manbhum, dated 3Uth September 1910, 
affirming that of Babn Advaita Prosad De, 
Subordinate' .Judge, Purulia, dated 2l8t 
March 1910. 

'J’he f.icts of till' case fully ap|)ear from 
the judgment. 

Mr. S. P. Sinha, liabus Klictra Mohun 
Sen, Jiiraj Mohun Mopimdar, Panchanan 
CihoMi mu\ Dr. Dwarhanath Mitter for the 
Vppellants. 

Di. Hash Hehary (ihosh, liabus Jogesh 
Chandra Hoy and Siiaram Bancrjee for 
tlu' Kefe))ondent8. 

The Jl 1 ) 1 .MUM OF IIJE C'oiJBT was as 
lollou s : - 

S. A. No. 009 of 1911 

Tln.s is an appe-al In the Defendants in 
I suit for anmdiiK'nt ol an under-tenure, 
and loi possi'Ssion thereof by a purchaser 
.it a sale in evecntioi of a decree for 
a 1 rears of tent under the Bengal Sales of 
I’mler-teniires Act of 180.). The circum- 
^lariees under w hieh the sale t(X)k place may 
be briefly narrated. The Plaintiffs Com¬ 
pany are the siicces-sors-in-interesfe of 
Kobert Watson & Co,, who obtained on 
the Hlh Alarch 188.5 a puini taluk in 
Barahahhooni from Raja Brojo Kishore 
Singh Di'o, the then zamindar. Under 
the putni there w'a.s a tenure, originally 
held by one Sarnpganjan Sinha, which had 
subsequently passed into the hands of Raja 
.Jagabandhu Singh. The Defendants are 
in occupation of the disputed lands as 
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under-tenure-holders uudor the latter. 
The tenure-holder made default in pay¬ 
ment of rent, with the n'siilt that the 
company, as futmdars, brought a suit 
against hiui for arrears and obtained a 
decree. At the sale which was held in 
execution of the decree, the comjiany 
l»ecame the purchasers ol the defaulting 
tenure on the 7th December Jt)()8. The 
sale was confirmed on the Kith J)(‘eember 
1908, and the company commenced this 
action, on the ‘28th AI a} 1909, for recovery 
of possession on declaiatam that the under- 
tenure held by the Defendants had been 
extinguished as the ri'sult of the lent-saJe. 
I’he Defendants resisted the claim sub¬ 
stantially on two gioimds, namely, 
first, that the - PlaintilTs weie nut the 
purchasers of an entire temne sold loi its 
own arrears and were eoiiseipuuitly aiot 
entitled to treat the under-tenure as can¬ 
celled under see. Ki of Act VI11 of 180-3 
(B. and, sccotullij, that the sale ha I 
been brought about and aeeoniphshed 
under circuin.stane('s which nuuU' it in 
essence a private .sah' and disentitled the 
purchaser to claim the pmileges aeeoided 
by law to a purcha.ser ot an enlne tenure 
at a real sale ludd under (he piovisiuiis of 
the Bengal Bent Jjaw. The first of these 
grounds raises a question of eon'.iderable 
nicety by no means free from ditfieulty, 
namely, did Sarupganjan Sinha hold one 
or two tenures and what wa-. the legal 
effect of the deed of compromise, dated the 
6th Afarch 1881, on his title'? Hut it is 
not necessary to examine this asjiect of tlie 
matter, because the App'Ilants ,ire entitled, 
in our opinion, to succei'd in their secoiul 
contention. 

The District Judge lias in concurrence 
with the Subordinate Judge found that the 
tenurh-holder Raja Jagnbandhn Singli w'as 
determined to get rid of the property and 
was anxious to make the best possible 


bargain for it. The company were ready 
to take the projierty by private purchase 
tor Rs. 156,000; this was not acceptable to 
the Raja who had fixed the minimum 
piice at Ks. d0,000. This the company 
would not pay, unless they' could get a 
clear title by purchase at the rent sale, that 
is, a title iu’e from the incumbrances of 
the under-lemiie-holdeis. It was finally 
agreed on the day of sale that the company 
should hid up to Rs. 10,000, and that the 
Raja should allow the sale to proceed, 
although li( was well able to save the pro¬ 
pel ty Irom sale by cUqjosit ot the small sum 
ol Rs. 200 lor which tlu* rent-decree had 
been made. It was also arranged that at 
the sale, a pleader of (he Court, Babu Satis 
Chandia Smgh, should offer bid-, up to 
Rs. .‘59,000 so as to lead up to the pre- 
uiiang((l hid ol Rs. 10,000, on behalf of 
the eoinpaiiy 'J'he bid by Satis Chandra 
Singh was wholly liclitimis; lie ne\er in- 
Icndeil to bii\ llic piojieity , but offered the 
bid of K--. .‘iO.UOO so that the company 
might at onte follow up with a bid for 
I is. 10,000 'Pile arrangeUK'iit as made 
anleet'dcut to the sale* was cMiiied out in 
e\cry di (ail, and the eompany became the 
jiureliaseis of ilu temire at the sale. The 
ijiieslion aiises. wlielhei in the events 
which lune happened, tlu'y are entitled to 
claim the piiMlege-. of a pureliaser at a 
rent-sale, oi wlietlui they are not in the 
jio.sitiun t)i pinate purchasers of the pro- 
[M'tty. 

The ptmeipli s aiiplieable to eases of this 
description have* been laid down in cases 
of flu* liiglu’st authority. In S'rec Nith 
(Uio\h \. llurnath Putt (1), this Court was 
called upon to consider the effect of a sale 
of a tenure under the Rent Law, brought 
about designedly to get I'ld of an undtr- 
lessee. There the lenure-lio’der had deli¬ 
berately defaulted to pay the supi*rior land- 

(1) 18 W. R. 240 (1672). 
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lord his just dues, with the intention that 
a dceree might bo obtained against him 
and his tenures sold so that the under- 
tenure might be extinguished. The plan 
succeeded, (he decree was made and was 
executed. The purchase was settled from 
before the sale and the price also was fixed 
beforehand. Under these circumstances, 
the C»)iir( held tluit although the sale was 
held under the provisions of the Bent Law, 
it had no higher effect than a private alien¬ 
ation, because it was in essence a transfer 
under prc--arranged conditions to a pur¬ 
chaser who was a party to the arrange¬ 
ment. ]Mr. Justice Markby accepted the 
principle recognised in Graham v. Allsop 
(2) that an intermediate landlord is bound 
to protect his own tenant from all para¬ 
mount claims, and held that he may be 
deemed to have committed an act of fraud 
against this under-lessee when he entered 
into an agreement with another person to 
get rid of an unrecorded co-sharer in the 
forced and fictitious .sale for arrears of rent. 
The same pnnciidc was applied in the ca.-e 
of Kifihore Chunder Sein v. Kalhj Kinkar 
Paul (3) where default was wilfully made 
by the record tenant and the tenure .sold 
to a pre-arranged purchaser with a view to 
get rid of an unrecorded co-sharer in the 
properly. The Court held that as the sale 
w^as not in essence a public sale, but only 
.1 device to give to what was really a 
private transaction the incidents of a public 
sale, it must be treated as a private sale 
only. It is worthy of note that in the cases 
of Sree Naih Ghonh v. Hurnath Dutt (1) 
and Ki^hore Chunder v. Rally Kinkar (3), 
this Court merely applied the doctrine laid 
down by their Ijordships of the Judicial 
Committee in Nau'ab Sidhec Nvzur Ally v. 
Ojoodhyaram Khan (4), where an attempt 

(1) 18 W. R. 2i0 1872). 

(2) [1848] 8 Exch. 186 ; 77 R. R. 692. 

(8) 20 W, B. 833 (1878). 

(4) 10 M. I. A 640 aS66). 


was made to destroy the rights of a mort¬ 
gagee by recourse to the device of a sale for 
arrears of revenue, at which the purchase 
was to be made by a purchaser with whom 
the terms had been settled in advance. It 
was held that the Court will strip off all 
disguises from a case of this character, look 
at the transaction as it really is and treat 
(he sale as a private sale, because it was 
a mere device for the achievement of an 
ulterior purpose and never really meant to 
b(' a sale under the revenue laws for reali¬ 
sation of arrears of revenue. Whatever 
may be the forms gone through, no one 
w'ill be allowed, by means of a fictitious 
aiudion sale, to cause loss to another and 
benefit to himself. The same principle 
was recently applied in the case of Haren- 
dralal v. SaliwuUa (5), where an attempt 
was made to destroy the rights of under- 
(tnure-holders by means of a sale for 
arrears of revenue; the proprietor wilfully 
defaulted to pay the Government revenue, 
and arranged to have the property pur- 
'chased by a person with whom all the 
terms were carefully pre-arranged and who 
agreed on those terms to offer bids at the 
sale which would inevitably follow the 
default. An analogous principle has been 
applied in the cases of llarendralal v. 
Puma Chandra (6), liam Prasad v. Pawan 
Snigh (7), Janki v. Debi (8) and Faizur 
Rahman v. Mimansa Khatan (9). In the 
ca.se before us, the default was wilfully 
made; the sale wms deliberately brought 
about, though the judgment-debtor was 
able to pay the judgment-debt; the pui*- 
chasers and the price to be paid by them 
w ere settled in advance; here w'e have all 
(he characteristics of a private sale. It 

(6) 12 C. L. J. 336 (1010). 

(6) 16 0. L.J. 182(1010). 

(7) 18 C. L. J. 97 (1907). 

(8) 16 C. W. N. 778 (1010). 

(9) 18 0. L. J. in ; c. 17 C. W. V, 1288 
41918). 
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was clearly an abuse of statutory provi¬ 
sions for sale of tenures in execution of 
decrees for rent, to bring about designed¬ 
ly a sale under such circumstances, so that 
the rights of undcr-tenure-holders might 
be destroyed, an unincumbered title con¬ 
veyed to the jiurchaser, and the maximum 
of benefit conferred up<m the defaulter. 
The transaction in aU its characteristics 
was a ])rivate sale, and if we were to re¬ 
gard it as a real rent-sale, we woidd have 
to hold that an unscrupulous tenure-holder 
may successfully avail himself of the .strin¬ 
gent provisions of the limit Law, solely 
with a view to injure subordinate tenure- 
holders and to profit by their detriment, 
while providing, by means of a secret 
arrangement \Mth the intending pur¬ 
chaser, am[>le safeguards against any 
]x>ssihle loss to himself by the tran¬ 
saction. The conclusion a])|K‘ars to be 
irresistible that the riaintilLs niiisl be 
treated as in no latter position than 
purchasers by a private tiaiisl'er. In 
tiiis view, their claim for annulment (jf 
the under-temin' o( the I)( teiidaids eaniint 
he sustained. 

The result is that this appeal is allowed 
and the suit disniissi'd with costs in all 
the Courts. 

8. A.’s Nos. tilt) to Odd and Gedo of 

1911 

It is conceded that the above judgment 
will govern these appeals. T’hey will con¬ 
sequently bo allowed, and the suits from 
w'hich they arise wdll stand dismissed with 
coats throughout. 

Appeal aJIou'cd’. 


INDABY Co. 

[CRIHINAL REVISIONAL JURISDICTION] 

Rev. No. 1274 of 1914. 

Shahfdddin, J. \ 

Tbunon, J ^I^'Eedith, Accused, 

qgiq Petitioner, 

Heard, 2 and ^ 

3, September. *^anmii$ani Dasi, Cora- 

dudgmont, plainant. Opposite 

7, September. J Party. 

Writ of possess,071, execution oj—JmtifiahU 
degree oj orce in delnermg poM'Stion—Indian 
Penal Code (Act XLV oj I860 , sec. S2^—Hurt- 
Finding, wk tt amounts to - Disbelieving witnesses 
as regards graver chmqrs against accused and 

believing them ic ih regmd to lesl, propriety of _ 

Letter Sent bt, Compluinmit ti, police station before 
lodging cunuilaint, dii.i-.sd) hfg o 

The I’rlihonfr. a llaUiff of the Small 
( aii.se Court, ('(ilnillu, •ni.i; entrusted icith 
the extrutiou oj a writ of possession 
which reijuind and aiithori.'.ed him to “ give 
po.sscssion ’ to the <li ert i.-hold('T of certain 
picinisc\ in thf occupation of the judg- 
incnl-dcbfoi. On thi comphiinl of the 
judgn.t nt'-iLhtoi's <///.. tlu Petitioner 
Hits- jdiKid on hi.^ tnal on the allegation 
that hi caught hold oj her bij the hand, 
lorciblij draggiil her out of the house and 
pushed hit and whin, in eonsegucriee of 
the pu.di, .dll tell, the l^ftitioner kicked 
her. Sonii Itnii a/h i the occurrence, the 
Comptiiinant si nl Ihi'aigh her husband a 
letter of eoniphiint to the tliana and sub- 
siqiienthi a eoniphiint made either by the 
('omplainant or In r hnihand was lodged 
against the Velifiomr al the lhana. The 
Magistrate m ronneting the Petitioner 
under sac. d‘?d, 1. P. C., found that in 
pulling or dragging the Complainant out 
of the liotisi . he pushed or jerked her from 
him in such a manner as to cause her 
to fall and to receive the injuries found 
on her elbuw'i and knee. He further found 
that the Petitioner did not deliberately 
Ijek the Conipl linanf, but nevertheless 
held as follows : " 1 think it guite possible 

35 
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that on seeing her fall, he went up to ascer¬ 
tain what had happened to her and 
pushed her more than once with his foot 
to make her rise.” 

Held (without deciding whether the 
provisions of the English Common Law or 
the Code of Civil Procedure were applicable 
to the writ in question)—That under 
the provisions of either law in the ea:ecu- 
tion of a writ of possession, a reasonable 
degree of force may he used in order to 
effect the removal of persons hound by the 
decree and refusing to vacate. 

That on the Magistrate's own finding 
the Petitioner should not have been con¬ 
victed. 

That to say that a thing may possibly 
have happened is not to find that it did 
happen, and there was no pnding by the 
Magistrate that after the Complainant had 
fallen, the Petitioner touched or pushed her 
with his foot. 

That the Magistrate should not hart 
nlied on the Utiei ‘<ent by the Coniptain- 
ant to the lhana previous to the lodging of 
the complaint. 

That the witnesses having been dis¬ 
believed with regard to the graver charges 
brought against the Petitioner could not b ^ 
safely believed with regard to the small 
residuum of what the Magistrate conceived 
to be truth. 

This was a Eule granted on the 24th 
July 1914 against an order of D. Swinhoe, 
Esq., Chief Presidency Magistrate of Cal¬ 
cutta, dated 20th May 1914, convicting the 
accused ujider sec. 323, I. P. C., and 
sentencing him to pay a fine of Rs. 50. 

The material portion of the Magistrat<‘’s 
judgment is set out below. 

“ In this ca.se, the accused Meredith, a 
bailiff of the Small Cause Court, is charg¬ 
ed under sec. 323, I. P. C., with having 
on the 31st January 1913 voluntarily 


caused hurt to the Complainant Sanjibani 
Dasi by dragging and throwing her down 
and kicking her at Jagannath Sur’s 
Lane. This case was originally tried by 
the 2nd Presidency Magistrate, who ac¬ 
quitted the accused on 3rd May 1913. 

“ The order of the acquittal was subse¬ 
quently set aside by the High Court and a 
rt-trial ordered. It appears from the 
evidence that, about 4 p-m. on the 31st 
January 1913, accused received a warrant 
ol possession, whereby he was directed to 
give po8.scssiou of a portion of the premises 
Xo. 1 Jaganuatli Snr’s Lane to one Kali 
Charan Pal, the brother of Puma Chandra 
Pal, the husband of the Complainant. 
The accu.sed, accompanied by Kali Charan 
and one Boms witch and others, proceeded 
to the house. 

“ The Couqilainant slates that, she was 
cooking in the cook-room about 6 p.m. and 
her husband was in the baitakhana, when 
the aecu'^'d, liomswitch and the others 
airi\ed. 'fhev sptike to her husband 
I'aiiia and then entered the cook-room and 
began to kick at the handis. Complain¬ 
ant began to cry and went out of the room 
with her little girl, and sat on the 
hedge of the room. The sahib then 
gave orders to the iieon there to take 
the girl from tlu* Complainant. The 
jieo'n did so and took the girl outside 
the house. Thereupon the Complain¬ 
ant went into the baitakhana to see 
what had happened to the child. The ac¬ 
cused then came into the baitakhana and 
seizing hold of the Complainant by the left 
hand, dragged her out into the street and 
threw her down and began to kick her. 
The other sahib, Bomswitch, also kicked 
her. She was kicked on the back ribs' and 
buttocks. Her husband then came out of 
the house and picked her up and took her 
to the house of a neighbour Gusto Behary 
Bhur, who lived on the other side of the 
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road opposite to Ciomplajnant. She says 
that about 7 or '^-30 f.m. her husband 
Purna wrote a letter of complaint (Ex. 
1) to the Sub-Inspector of the BurtoUa 
thana, wherein it was stated that, two 
Bailiffs of the Small Cause Court with the 
aid of a peon forcibly dragged her out by 
the hand from the rooms and threw her 
down and kicked her, in consequence of 
which she was in great pain all over her 
body and had marks. This letter, she says, 
she signed and sent to the thana by her 
husband. About 11 p.m. she went to the 
thana and showed the Inspector the marks 
of the injuries on her elbows and knee, 
which she had received at the hands of the 
accused. She made her complaint and 
the Sub-Jnspc'ctor wrote something. The 
next morning she was examined by a 
doctor who gave her some mixture and 
something to rub. Later she came to this 
Court and lodged her complaint and show¬ 
ed her marks to the Magistrate. After 
which she went to the Small Cause Court 
and showed her marks to the Judge there. 

“Puma Chandra Pal, Complainant's 
husband, corroborates ('’omplainant as to 
the assault and other matters and states 
that accused was drunk when he came to 
the house, that the witness asked for 24 
hours’ time, but w-as refused. He then 
asked for two hours*’ time, so that they 
might finish their meal; this also was re¬ 
fused. He further states that, as his wife 
could only write her name, he wrote out 
the letter (Ex. 1) and made her sign it and 
took ft to the Sub-Inspector who told wit¬ 
ness to bring his wife, as he wished td see 
the marks on her person, whereupon he 
returned home and took his wife to the 
thana, where she informed the Sub- 
Inspector that she had marks, but did not 
show t^iem. 

“ It is alleged by some of the prpsecution 
witnesses that accused was drunk or under 


NOTES. 


the influence of liquor. I have no doubt 
that after his exertions, the accused had a 
dishevelled apjx^arance and a flushed face, 
which led the witness to conclude that he 
had been drinking. I do not however 
believe that he was drunk or under the in- 
fluenw^* of liquor. There is no doubt from 
the evidence that the letter of complaint 
(Lx. I) was produced during the former 
trial. The [U'Oboeution alleges that it was 
produced at an early stage whereas the 
defence allege that it was produced at a 
very late st.ig<- o' that trial. The defence 
contendh that the story put forward by the 
prosecution ol the writing and signing of 
the letter ol eomplainl, the taking of it to 
the thana b\ I'lirtia at the time stated and 
the visit to the thana at 11-40 p.m. by the 
( ompl.iiiiant i' faKi' That during the 
lormei tiial iIk- --iid Magistrati-, on the 15th 
Maieh 1010, ( \ammed the 'J’haua Register 
and on seeiiiji that the conifilaint had been 
entered at 11-15 P.'i., remarked that it had 
not been lodged till \eiy late. Thereupon 
the iih'ader tor the ])ro^ecution explained 
that the Complainant being a purdanashin 
lady was reluetaiil to go to the thana. That 
in Older to miuiniise the elfoct of this 
explanation of the delay in the making of ' 
the eomplaint, the (omplainant Purna, 
the pleader, the Sub-Inspector and the 
other witnesses for the prosecution subse- 
qiientlv consulted together, concocted the 
story, jahiicated the letter and caused the 
word (liillii to be inserted in the Thana 
Reai'^ti r and the case number and date to 
be entered 011 the letter. This I do not 
believe. I ha\i' considered the evidence 
and the arguments put forward on both 
sides, and am of opinion that the prosecu¬ 
tion story IS siihstautially true. The defence 
furtlier contends that the prosecution 
storv as to the manner in which tlie Com- 

V 

plainant was ejected is unt.uc. There can 
be no doubt that the accused experienced 
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very considerable difficulty in ejecting tlic 
femab'S from the house, especially the Com¬ 
plainant, and had to siuid .‘1 or 4 times to the 
tliana to obtain [x>hcc assistance to enable 
him to do so. It is not at all likely that 
after this op]K)silion the Complainant who 
is a purdanashiii wt)uld com<’ (juietly to the 
door w'ith a crowd of strangers looking on 
and go out of the house as stated by th(‘ 
defence, and 1 do not heliiwe (hat she did 
so. On a can'ful coiisideiation of the 
evidence and the argtniK'nt adduced b) thi* 
both siiles, 1 am of opinion that the accus- 
('(! had the ('omplaiuanl's child taken out 
of the hou.M' in tlc' hope (hat sIk' v\oiil'i 
follow it (jmetly. hdnding that sIk' still 
reCu.sed or was reluctant to go out and his 
attemjds to obtain po'icr as'-istance was 
infructuous and that it wa-> getting late, 
he became exaspi-nited and pulUal oi 
draggl'd Complainant out of the house and 
pushed or jerked her from him in such a 
manner as ti^ cause her to fall and recent 
the injuries on her elbows ami kiU'i' and 
caused her bodily pain. I (ind accused 
guilty of the olTence charged. I do not 
believe la- deliberately kicked the Com¬ 
plainant when she was down. I think it 
quite' possible that he, on si'ciug her fall, 
wi'nt up to ascertain what had haiipetied 
to her and pushed her more than once with 
his foot to make her rise and this action ol 
his was taken by the excited on-lookers as 
a deliberate kickinj,' of the (‘omplainaiit 
and led to the accused being assaulted by 
one of them. J eoinict the accused under 
see, 323, 1. 1’. C., and sentence him to 
pay a line of ru|K'es fifty, in default a ioil- 
night’.-> .simple imprisonment 

The Aflr()rale-(jt'ni’ral, with Mr. I*, fj 
hoy and Mr. J. W. Chippendale for the 
I Petitioner. 

^13abu.s Manmatha Nath MuhhcriPv, 
Ilernmba Ch. (Iaha and Satindra Nath 
Mukherjee for the Cpiiosite Party. 


The Judgment of tite Court was as 
follows :— 

In this cas-', the accused Petitioner, one 
II. Merc'dith, a Bailiff of the Small Cause 
Court, has hei-n convicted under sec. 323 
of the Indian Pc'nal Code, and sentenced 
to pay a fine of Ks. 50. 

It ap{x.'ars that at about 4 p.m. on the 
31st of January 11)13, he was entrusted 
with a writ or warrant (Ex. M) which re¬ 
quired and authorised him to “give pos¬ 
session “ to the dcerce-holder Kali Charan 
I’al of certain premises then in the occu¬ 
pation of the judgiiK'tit-debtor Puma 
Cha.idra I’al. As (he warrant wa.s to bo 
e\( (‘tiled that veiy day, he forthwith pro- 
cccdi (1 on his t rrami, reached the jiremises 
( \o. I, Jagamrilh Snr’s I jane) at or about 
i-.‘ (I to I- (. 1 , and, as hi' reported, on the 
•Msl -iiec eili'd “aflir eoiisiderable diffi¬ 
culty " 'll giving \ac.iiit pos.-cssion to the 
dccr<'('-Iioldei at live uiinutcs after 0. 

.\( 11-1.3 I’. 51. a complaint was lodged 
against him and his companion one Boms- 
witch at the neighbouring thaaia. This 
complaint was made by the judgment- 
dehloi I’lirna Chandra I’al, or by the 
ji.dginent-debtorC wife one Sanjihuni Basi, 
and was summarised iu the 'f'liana “ Daily 
Register ol ( ascs ' as follows :— 

“ Ass.iult (i.c., on Sanjibani), abrasion 
marks lehilu day) on both elbows, abrasion 
inaik on right kiici', and pain all over the 
body comjilamcd (or spoken) of: (she) 
does not want to go to hospital.’’ 

On the following day, the Jst of Febru¬ 
ary, the woman tSanjibani presented acom- 
jilaiiit before the Cliicf Presidency Magis- 
tiale. T'he complaint recites that when re- 
qiiir '(1 by the Bailiffs (Boraswitch was then 
supposed to be a Bailiff or Assistant Bailiff) 
to leave, the husband represented that hav¬ 
ing had no previous notice he was not pre¬ 
pared to move out immediately, and prayed 
for 21 hours’ time. It then proceeds to say 
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that being thereby enraged, the two ac¬ 
cused (1) threw out the household articles 
with the help of coolies, (2) broke the 
kitchen utensils and destroyed the food 
then under preparation, (It) had the Com¬ 
plainant’s child removed from her arms 
and carried out by a peon; (4) that the 
accused Meredith next caught hold of her 
by the hand, forcibly dragged her out of 
the house, and jaished her, and (5) that, 
when (in consequence of the push) she fell, 
both accused kicked her. 

The eojiqdaint next I’erevs to a medical 
examination by a doctor, and a certificate 
furnished by him and aKo to an inform¬ 
ation “ seni af(('r some lime to the local 
thana it may he here observed that 
to the charges made in the conqilaiiil the 
husband and other prosecution witnesses 
at the (rial added the fmther charge that 
at the time in (piestion both accused were 
drunk. 

The accused ^Meredith's defence is to be 
found in the rejxirt submitted to the clerk 
of the Small Cause Court on the 3rd. of 
February. It may convomontly he men¬ 
tioned here that on the Isl of February 
IVIeredith had reported verbally to the clerk 
Mr. Nuttal and, on his orders, had submit¬ 
ted a written report which cannot now' be 
found. That such a reixirt was, however, 
submitted, is clear from the evidence of 
Nuttal and also from the evidence of Mr. 
J, (I. (lupta, now an Additional Judge, and 
at that time Begistrar of the Court. Mr, 
Gupta being of opinion that the report 
was lacking in detail, required the sub¬ 
mission of a further report, and this order 
resulted in the submission of the report 
of the 3rd February (Ex. N). That the 
report of the 1st February should be miss¬ 
ing is much to be regretted, but for present 
purposes it is sufficient to say that it does 
not appear that the accused Meredith is in 
any way responsible for the loss. 
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Tn the report of the 3rd February, the 
Bailifl’ states (hat the judgment-debtor did 
ask for tiiiK', that the decree-holder re- 
fusc'd to listen, that while coolies were 
removing the household properties, a 
pb-ader, named K. J). Mittor, appeared, 
said that 24 hours’ notice should have been 
given and diri'cted th«‘ woman not to leave. 
Th(‘ Bailiff proef'cds to say that he then 
sent four nu'ssengers one after the other 
to the l(K‘aI thana for assistance, proceed¬ 
ed with the remo\al of the pro]x*rtios, arfd 
had a glian \ ietelu'd for liie women of the 
hoo'-e. ()ii ihc airuid of the gharry, the 
Compl.uu.int W(‘nt to the door, whereupon 
the Bailiff stepped behind her. Fie con¬ 
tinue'- that ,il the ni.stjuiee of the pleader, 
alre.idv nu iitioned, first, the woman and 
th( 1 ) the jiidgmenl-debtor, hei husband, 
trud Id pii--h pa'-t him, and that when he 
tuiind lo shut tile door ho Was struck two 
blows on ilu )i( ad fiom liehmd. 

In th(' re])ort no reference is made, it 
mav be obsiived, to the incident of the 
child. 

The case came on for trial before Mr. 
Keays, the -Jnd Brosulency ^Magistrate, 
v\ho, on the ;fid of May 1913, delivered 
judgment ae(|uitring the accused. Forth® 
purpost ol eompletnig this narrative, it 
may be mentioned that his findings were 
(1) (hat till' allegation that the accused 
were drunk had no foundation in fact, (2) 
that the Bailiff .sent at least three messen¬ 
gers to the local (liana for assistance, (3i 
that (he tvideiiee regarding the alleged 
kicking could not he accepted, and (4) that 
he thorefoie could not act on the evidence 
to till (dll e( that the accused Bailiff had 
given till' Complainant a push. In fact 
he appears to have been of the opinion that 
(he (lefenee was true and that the trifling 
injuries -'Ustained by the Complainant 
were siistaincd in her efforts to push her 
w'ay into the house which she had left. 
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Against Mr. Kcays’ order of acquittal, 
the Complainant moved this Court whijh 
on the 23rd of October set aside the order 
ot acquittal as against IVIereditli and direct¬ 
ed his re-trial mainly on the ground that 
the Trying Magistrate had not enquired 
into the authenticity of a certain letter of 
complaint (now marked Ex. 1) said to 
have been written by T’urna, signed by 
Sanjibani, and taken to the tliana by Puma 
at 7 to 7-30 on the evening m question. 

The case against Meredith accordingly 
came on for rc-trial before the Chief Presi¬ 
dency Magistrate Mr. Swinhoe, who, on the 
20th of May 1911, delivered judgment con¬ 
victing the accused and sentencing him 
is we have alreatly .stated. 

Mr. Swinhoe’b tindiugs are to the effect— 
(1) that the prosecution stoiy as to the 
letter (Ex. 1) is substantially true, (2) that 
the accused Bailiff was not drunk or under 
the influence of liquor, (3) that the Bailiff 
experienced considerable difficulty in eject¬ 
ing the women of the house, more parti¬ 
cularly the Complainant, and accordingly 
sent three or four messengers to the 
thana for assistance, (4) that in the hope 
of mducing the mother to go quietly, the 
Bailiff, first, had the child taken out, (5) 
that this device failing, he became exas- 
jieratcd and pulled or dragged the woman 
out of the house, and lastly (6) pushed or 
jerked her from him in such a manner as 
to cause her to fall and to receive the in¬ 
juries found on h^r elbows and knee. 

He further found that the accused did 
not deliberately kick the Complainant, but 
having come to this distinct finding he 
went on to say ■ “ I think it quite possible 
that on seeing her fall he went up to aa- 
certain ^hat had happened to her and 
pushed her more than once with his foot 
to Idile her rise ”. 

Against the conviction and sentence 
based on these findings, the accused moved 


this Court on the 24th July and being db 
satisfied with the manner in which the case 
had been tried, we issued the present rule 
in order to our examination of the evidence 
and our consideration of the question 
whether the accused had in fact exceeded 
lus lawful authority in the execution of 
the warrant entrusted to him. 

We have now been taken over the whole 
of the evidence and have had the advan¬ 
tage of hearing the learned Advocate- 
(4eneral for the Petitioner, and Babu 
Manmatha Nath Mukerjoe on behalf of 
the Complainant, Opposite Party. 

The warrant of possession, it is to be 
promised, wa.s one issued under the pro¬ 
visions of secs. '11 to 43 of the Presidency 
Small Cause Courts Act, XV of 1882, is in 
the J^nglish Common Law form, and 
■ requires and authorises ” the Bailiff “ to 
givt' po.ssession.’' 

The contentions of the h'arned Advocate- 
(leneral there are (1) That to the fexe- 
I ution of this warrant in the Presidency 
town of Calcutta, the provisions of the 
English Common Ijaw are applicable, (2) 
iliat on the refusal of the Complainant to 
vacate, the accused Bailiff was justified, 
and, indeed, in order to complete the exe¬ 
cution of the warrant, was required to re¬ 
move the Complainant from off the pre¬ 
mises by the use of such force as might be 
found necessary, (3) that in dragging or 
pulling the Complainant out of the house 
and pushing or jerking her so as to cause 
her to fall, the Bailiff did not in fact use 
excessive or unnecessary violence, (4) tfha t 
the passage in the judgment regarding the 
touch or push with the foot does not 
embody a finding, and lastly (6) that the 
more serious allegations of the prosecution 
having been disbelieved, no findings ad¬ 
verse to the Petitioner should have been 
arrived at. 

On the other hand, on behalf of the Com* 
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plainant, Opposite Party, it is contended— 
(1) that by reason of the provisions of sec. 
48 of the Presidency Small Cause Courts 
Act, the provisions of the Code of Civil Pro¬ 
cedure (that is, Or. XXI, r. 36) are appli¬ 
cable to a writ or warrant such as that 
now in question, (2) that by reason of 
the omission from the writ or warrant of 
the words ‘ ‘ and you are hereby authorised 
to remove any person bountl by the decree 
who may refuse to vacate the same ”, 
being the words used in warrant issued 
under Or. XXI, r. 35 (V torn), para. 11, 
First Schedule, Appendix E), the accused 
Bailiff was not justified in using force, and 
on show of opposition or resistance should 
have proc<‘eded in the manner indicated 
in Or. XXI. r. 97, (3) that in any view of 
the case in ” pushing or jerking th(' Com¬ 
plainant from him in such a manner as 
to cause her to fall ” and thereafter ” in 
pushing her with his foot to make her rise”, 
he used unnecessary ainl nnpi’o})er violence. 

Whether the provision•, of the English 
Common Law or of the Code ol Civil Pro¬ 
cedure are applicable to the writ or warrant 
now in question, need not, we think, bo 
decided in the present ease. Under the 
provisions of either law in the execution 
of a writ of possession, a reasonahh' degree 
of force may be used in order to the re¬ 
moval of persons bound by the decree and 
refusing to vacate. That the Complain¬ 
ant, a dejiendent of the judgment-debtor, 
and asserting no independent right to the 
premises, was bound bv the dwree, is not 
questioned. In a writ of possession issued 
under the English Common Tiaw,- words 
expressly authorising forcible removal are 
not inserted, bu it is settled law that the 
order to “ give possession ” authorises 
and requires the removal of all persons 
from off the premises by force if need be. 
In the Small Cause Court, it appears, this 
form is followed, and even if the Civil Pro- 
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cedure Code be applicable, the omission of 
the w’ords expressly authorising removal 
is, in our opinion, immaterial. Or. XXIi 
r. 97, ineroly provides an additional or 
alternative remedy. 

We. are then unable to accede to the 
Complainant’s contention that the Trying 
Magistrati* h;is found as a fact that after 
the Complainant liad fallen, the accused 
touched or pushed h<‘r with his foot. To 
say that a thing may possibly have happen¬ 
ed is not to find that it did happen. The 
Magistrah' who was evidently not prepared 
to come to a definite finding that the accus¬ 
ed touched the Complainant with his foot, 
should have said so without ambiguity, 
and, should have omitted from the judg¬ 
ment what is mere conjecture. 

We are then left with the finding that 
‘‘on ])ullmg (tt dragging the Complainant 
out, the accused pushed or jerked her from 
him 111 such a manner as to cause her to 
fall Sind l•(cel^e the injuries found on her 
knei and elbows ". 

'I’lie Ciiiiiplamatu having obstinately 
lefU'C [ In leave, anil the houi being late, 
if has not ln'cn contended before us that 
in pulling liei out of the house by her 
hand, the B.iililt m the view of the law we 
have 1.1 In 11 (lid more than ho was justifie.l 
in doing Hut it is contended and no 
doubt ]iro|X‘rly contended that, the woman 
being oiiee on tlu* roadway, it was highly 
ini])ioper lor the aecu.sed to proceed further 
to ” push or jerk her ” so as to cause her 
to fall. Ii 18 , however, not disputed that 
between tin* dragging and the so-called 
jerk there was no interval and that the 
whole rejiresenied one continuous act. In 
(ffeci then it comes to this that when the 
accused l('f go his hold, the force tsed for 
the purpose of pulling out the resisting 
Complainant was sufficient to cause her to 
fall. In cases such as this it is impossible 
to calculate and apply with th^ ui^nost 
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nicety the degree of force necessary and 
yet not more tlian hiitticient. Eveji there¬ 
fore, ion the Magi!5tnit('’.s own tindingh, 
we think that the accused should not have 
been convicted. 

But we should fiirtlier sa> that we are 
not satisfied that the Magistrate’s findings 
are correct. W’e nec'd not discuss tho 
evidence at great length, but we may 
observe that the l\lagistrat(' has accepted 
the prosecution story with regard to E\. 1, 
the letter of complaint said to have been 
taken to the thaiia at 7 or 7-liU. That 
letter is of importanci' mainly from the 
point of view of the charges of drunken¬ 
ness and kicking, but the Magistrate'^ 
estimate ot the value of this letter has 
doulitless largelv coloured his view ot the 
rest of Die evidence. 

We are of opinion that he should not 
have relied upon this letter. It is not 
referred to in the complaint of the 1st of 
I’ebruary. It was not |)ut to the piosi'eii- 
tion witnesses in their examinafion-in- 
chief. It was mentiened lor the first time 
on the 4th of April in a \olunteered state¬ 
ment made by J’liina during Ins cross- 
examination at the bth hearing before xMr 
Keays and was not tiioduced before the 
lOth hearing on thi* loth of April, 

In the thana casc-regi.ster, there is no in- 
(leiiendent onti> of tlie letter and of its 
receipt at 7 or 7-;i(). No doubt, in the 
“Thana Bi'ngali (’asc Register” against 
the entry of Sanjibam's complaint at 11-45, 
in the column intended for the signature 
of Complainant, above the signature of 
Puma Chandra Pal, apjicars the word 
chithi Retter), but in the English Register 
submitted to the Dc'jnity Commissioner at 
int(^j||ight, the entry in the corresponding 
column is merely a reference to the Bengali 
Register implying that the signature would 
*heTv be found. There is no reference to 


any letter, though according to the correct 
practice, no doubt not invariably follow¬ 
ed, the ivord chithi or letter should have 
been reproduced in the English Register. 
Moreover, the signature of Sanjibani on 
the letter is much more regular and more 
tornied than that on the complaint, though 
in the agitation following u|)on the occur- 
lences of tlie evening, the reverse was to 
lu' I'xpcctod. No doubt the thana Sub- 
Inspector has supported the prosecution 
m res^K'd of the letter, but it is to bo ob- 
ser\ed that by reason of a stormy inter¬ 
view between him and Meredith, who 
went to the thana at about G-dU to eoniplain 
of tile Sul)-lns|H‘ct()r’s failure to send 
asMihlauec', the Suh-lii.spector has obvious¬ 
ly It asuiis lor irritation against the accused, 
ami it IS on his evidence and on a belated 
enti v n'latiiig to Menalilh’s visit that the 
(lisen-dited charge of druiikemiess largely 
rests. 

4'iiere has also been some controvei’sy 
Sx to tho medical certificate spoken to bv 
llu‘ iiiedical praclitiotK'r (L.M.S.) Phanin- 
(lia Kuniar (lupta. Sueli eertilieates, when 
tiled willi complaints in the Cliief Presi- 
donev Magi'-trale’s Court, it afipears, are 
stamped and then returned for production 
at the trial. In the present case, the cerfi- 
tieate (Ex. 3) was not produced at the trial 
before xMr. Keays until the ‘29111 of March, 
.ind it is suggested that it is not the certi- 
licate first granted and referred to in the 
complaint. As however it is not disputed 
that there were scratches on the Complain¬ 
ant s elbows and one knee, the certificate 
is of importance only in so far as the 
teference therein to ‘‘ contusions on the 
back and loins ” (reduced in the doctor's 
deposition to an oval confusion an inch in 
size below the right shoulder) supports the 
discredited charge of kicking, we need not 
enter into this question. We may how¬ 
ever take the opportunity of deprecating 
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The late Mr. Justice Carnduff. 

It lb with great regret that we have to 
announce the (ieath of the Ilon’ble Mr. Justice 
Carnduff. Mr. Justice Carnduff liad passed 
his early days in India where his father was 
long connected witli educational work. The 
lute Judge was educated at Edinhurgli and at 
llalliol College, Oxford, and also qualified him¬ 
self as a Jiarrister-at-Law. He passed the 
Indian Civil Service Exainination with di.stinc- 
tion an<l after joining serviei' in India gained a 
varied cxiierii'iice in various capacities in which 
he served the Ooverunient of Bengal and the 
(iovernrnent of India, liis ex|)t'rieno(' in the 
lj(‘gislalive Department of the (lovi'rniuent of 
India and as the Registrar of the Iligli Court 
served him in good stead as a judicial officer. 
He was very popular as a District and Sessions 
Judge. As Judicial Si^cretarv (o Ihi' Govern¬ 
ment of Bengal and Judicial Commissioner of 
f'hota Nagpur he added to his claims and quali¬ 
fications for being promoted to the Bench of 
1 h(' Calcutta High Court. He occuiiied a seat 
on the Bench for the last .six years and was 
uniformly courteous to tho members of the Bar. 
In recognition of his services Government con¬ 
ferred on him the honour of Knighthood. 
His premature death will be regretted by all. 

THE CROWN AND TREASON TRIALS. 

‘It is of more consequence,’ said Addington 
after tho abortive trials for high trc'ason in the 
revolutionary period of the latter part of the 
18th century, ‘to maintain the credit of a 
>nild and unprejudiced administration of justice 


than even to convict a Jacobin.’ And Sir 
J'if.bkiiic May, commenting on the result of 
these liialb as ' most fortunate describes the 
seUbc of lelief which was felt when the acquittal 
ot the persons accused showed that, if the 
executive had been too ea.sily alarmed, the 
.'ulmuiibtidtion of justice had not been interfered 
with, and that, e\eii m the iuid.st of panic, an 
llngli.sh jury would see right done between the 
Crown and the meanest of its subjects. If, 
as was piugiioslicated, something of the full 
s( use of resjionsibilitv has been removed from 
juries hy the c^lab ishnienl of the Court of 
Cniiiiual Ajipeal, it is satisfactory to find' that 
th(' highest traditions of Briti.sh Justice arepre- 
scr\ed hv lljat Court, and that, even under the 
greatest stress of national ieeling, impartial 
tu'iitmeiil i.-i aeeordoil to the alien as well as 
to the native-born subject. Nothing could more 
redomul to the credit of our administration of 
ju.siK’e than the quashing of the conviction for 
high Invison of the e.r-Gei'raan Consul of Sunder¬ 
land I)} the Full Court of .Vjqx'al on the morrow 
(it the in(|uest on the victims of the murderous 
attack on ojK'n towns m (hat distnel by vessel® 
of Ills native State. But studimts of our history 
will find nothing to wonder ,it m this result, for 
since (piite I'lirly limes—at all events, for the 
last six eentuiies - it has been the object of our 
Legislaliiri', as well as of our Judges, to ensure 
that, as treason is the highest crime, it should, 
thi'icl'oTe, he the most jirecisely ascertained, 

‘ for if the rriiiip of treason,’ .says Blackstone, 

‘ wen- indeterminate, this alone would make 
any Governmemt arbitrary.' It was for that 
reason, and to avoid all ‘ constructive ’ trea- 
son.s, that the Tu'asons Act of 1351 (25 Edw. 
HI. St. 5. Cap. 2) was passed defining what 
should in future constitute this capital crime. 
The Court.s have always shown the greatest 
jealousy of all attempts by the Crown te make 
use of this weapon except for extreme cases of 
danger to the State, and the failure of Crown 
pro.s6cutions for high (reason is common in 
our legal history. It is entirely in accordance 
with our best legal traditions that the Court of 
Criminal Ajipeal should have refused to sup. 
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port a conviction based on a technical breach 
of the provisions of the Statute of Treasons for¬ 
bidding the giving of aid or comfort to the 
King’s enemies, and should have had regard 
rather to the ‘ intention and purpose ’ of the 
accused than to his bare acts in the execution 
of his duty as a Consul of the enemy State.— 
The Law Journal. 

BELLlCEtlENT WAE-SHIPS IN 
NEUTRAL TORTS. 

(Continued from page xlviii.) 

(H) Repairs of belligerent war-ships in neutral 
ports and roadsteads. 

The rule icgulating the repairs of belligerent 
V7ar-vcssel3 in neutral ports and roadsteads, like 
the last one, is the result of compromise. It 
runs thus : “In neutral ports and roadsteads 
belligeient war-ships may only carry out such 
repairs as are absolutely necessary to render them 
seavForthy, and may not add in any manner 
whatever to their lighting force, etc. . . 

The ru’e does not draw any distinction betweim 
the damages caused to a belligerent w'ar-vessel 
by accident or stress of weather and the injurii's 
suffered by such ves'iels in battle. Accordingly 
both kinds of damages are allowed to be repaired 
in neutral ports so king as such rcpaii's art' 
necessary to make the vessel seaw'orthy, 
although at the Conference (Ireat Britain and 
the United States of America very properly sug¬ 
gest d that a neutral should not allow a belli¬ 
gerent war-ship in bis jiorts to repair lier 
damages caused in battle. The rule, it seems, 
further permits an extension of the usual -4 
hours’ stay, if necesa.sry, to damaged vessels for 
the effecting of repairs, irrespective of the cause 
of thi' damage. This certainly was a retrogres¬ 
sive step; for during the Ru.sso-Japanese War 
the United States of America, China, Prance and 
Germany had refused an (‘xtension of the 
ordinary yK'riod of stay to disabled Russian 
vessels which entered their ports greatly in need 
of repairs, on the ground that the injuries were 
received in battle. The above practice at least 
ought to have been unanimously adopted by the 
Powers at the C/onference. But here, as with 
the other rules, the ideal was sacrificed to 
national and political interests. 

Some writers rightly urge that to make a 
war-vi^el .seaworthy is practically to restore 
ii as airnghting unit and as such neutrals should 
‘not allow unseaworthy belligerent war-ships to 
■yair their damages due cither to accidents or 
'* ngagements with the enemy. That would 
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no doubt be in accordance with the strict 
conception of neutrality. But it is too high a 
.standard to be exp^ted to receive general ac¬ 
ceptance now. Besides, owing to the exigencies 
of life at sea, some indulgence may be shown in 
cases of belligerent vessels damag^ by accident 
and, as .such, tlicy may be allowed to repair 
their injuries in a neutral port, so as to make 
them seaworthy, within a reasonable period. 
But at the same time it ought to be laid down 
that a neutral should not allow belligerent 
vessels damaged in battle to repair their injuries 
ir his yiorts. Such vessels whi-n they enter the 
neutral ports should be dismantled and detained 
till the conclusion'of the war. The question of 
extension of time cannot therefore arise in such 
a case. 

(3) J)l RATION OI<' STAY OP BELLIGERENT VESSELS 
IN NEUTRAL HARBOUR. 

The pre.sent rule on this point is that a belli¬ 
gerent v.ar-.ship may not prolong its stay in a 
neutral port beyond ‘24 hours or the lime pre¬ 
scribe 1 liy tile kxial law except on account of 
damage or .stress of weather, in which ca.se it 
must depart as siwii as the cause of the delay is 
at an end. 'i'liis rule evidently is a airollary to 
the other rules, and as such it will stand or fall 
with tbelli. 

Il has already been shown how undesirable 
it is to grant asylum to belligerent war-ships 
entering muitral ports to escape attack, ca))- 
ture or destruction by the enemy or to repair 
the damages reci'ived in battle, and it has been 
Migge.sfed that such ve.ssels should b(' allowed to 
remain in the neutral yiort only on condition of 
their being disarmed and detained till the con¬ 
clusion of the war. It has further been sub¬ 
mitted that if belligerent vessels enter neutral 
harbour on account of stress of weather or to 
repair accidental damages or to take coal (suffi¬ 
cient to carry them to their nearest home port), 
ti ('\ may be allowed to enjoy neutral hospitality 
till tlu'ir object is attained. Therefore in the, 
light of the suggestions made before and now the 
question of duration of stay of belligerent war¬ 
ships in neutral ports can only arise when those 
vessel.^ enter there owing to stress of weathei* 
or accidental damages or to take enough coal 
and provisions necessary to reach the nearest 
home port. It is suggested that vessels so cir¬ 
cumstanced may be allowed to remain in the 
neutral harbour so long as it is absolutely neces¬ 
sary for them to be there--which may be 6 hours 
01 10 hours or two days according to the parti¬ 
cular circumstances of the case. Therefore it 
\^’ouId neither be necessary nor possible to fix 
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any time limit such as 24 hours or 86 hours, 
etc., for their stay. So it is clear that with 
the adoption of the suggested rules the 24-hours 
rule will prove nugatory. 

From the point of view of the law as it now 
obtains the granting of asylum to the German 
battle-cruisers Goeben and Breslau by Turkey in 
her port was not illegal. But in strict conformity 
to her neutral duties, Turkey ought to have at 
the expiry of the usual time limit either ordered 
the vessels out or dismantled and detained them 
till the conclusion of the war, which unfor¬ 
tunately she did not. Sho went even further— 
she allowea these (ierman cruisers, before she 
purchased them (the legal effects of which will 
be discussed under the next heading) to molest 
the merchantmen of the allies in her harbour 
and to conduct war-like ojierations against the 
Russian Black Soa ports in gross violation of the 
principles of neutrality. 'Phe allies would have 
been |X3rfectly justified in declaring war on 
Turkey, but that was only deferred owing to 
their sincere desire to restrict the area of con¬ 
flagration as far as possible. Besides, the 
settled and long-standing policy of Great Britaii 
to maintain the status quo of Turkey partly in 
deference to the feelings of her Indian IVfoslem 
subjects and partly for political reasons was also 
an imixutant factor in the postfxmement of 
the declaration of hostilities against Turkey. 
But the pro-German party in Turkey con¬ 
sidered this a favourable opjiortunity to take up 
arms against Russia, her traditional foe, and 
Prance and England, the latter’s ]>reseut allies. 
Turkey may liave some real or supposed 
grievances against England and Prance a.s well, 
but it must be admitted by all students of Inb'r- 
national Law, that she has had no causes held 
against the allies in the present EurojK'an 
conflict and tint the allies have exercised the 
utmost forbearance to Turkey and hav«> joined 
buttle with her only under circumstances when 
they could not do otherwise consistently with 
tlioir national self-resp'ct and self-interest. 

In conclusion it must be admitted that the 
jrnles of neutrality have been steadily developing 
'for the last 200 years, till it seemed to be'reach- 
ing maturity. Every succeeding International 
Conference has seen certain ailvance in the 
rides and thus a steady, if slow, progress to- 
j'^ ards a more clearly defined system of rules, is 
I being made. But there is no doubt that many 
[years of patient toil, sometimes through insur- 
[^ountable diflBculties, will yet be required jf 
future Conferences - before they can put in 
practice rules realising the strictest conception 
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ot neutrality. It is therefore sincerely hoped 
that in spite of their political jealousies, States 
v-ill unflaggingly move onwards till the goal is 
reached. 

The gross violations of International Law by 
Germany and the supreme contempt with 
which she has treated solemn International 
Treaties and Conventions may give rise to serious 
misgivings as to the binding force of Inter¬ 
national Law. It has no doubt given a rude 
shock to the mighty edifice of International Law 
which is being built up under the fostering caro 
of civilised humanity since its foundation 
by Grotioiis. Moreover, one is inclined to think 
that the barbarities of the Germanic people, 
which necessitated the kindling of the light 
some 800 years ago and which has ever since 
served as a guide to the different States in thflir 
dealings with one another, may, by a curious 
iiony of fat(', lie instrumental in extinguishing 
that liglil for ever. ]3ut such fears are ground¬ 
less. International I jaw is based on the moral 
consi'iotisiii'ss ol coinmimities which finds its 
expression in the civilised public opinion and 
tl'.at is strong enough to prevent the happening 
of .such a eatastroplu' as the destruction of Inter¬ 
national Caw We are (lu'refore confident that 
wlien the bre.ikors of the sacred principles of 
the Jjaw of Nations will be arraigned at the bar 
of humanity, it will justify its position as the 
supreme trilumal by passing a condign sentence 
and lii.slory ^^ill record it. 

S. N. Dutt. 

JlOt{0 Ot <Ett0£0. 

ENGLISH LAW COURTS. 

GOl KT OF CRIMINAL APPEAL.—Be- 
fore Till, JjOUd Chikk Ji'stice and Justices 
Bh.\i , A\ohi, Li sh and Atkin. The King v. 
Isaac Sikama and The K^n(J v. Jacob Abra- 
moinlch. 8Uth November 1914. 

Onus in a charge of receiving stolen gooU 
uhcrc i)risoncT gives a reasonable explanation 
Gf his possession and which might be true 

Misdirection. 

This was an appeal from a conviction on a 
ebaigc of receiving stolen property, knowing it 
to have been stolen. 

It was contended for the Appellants that 
there was a misdirection of the jury. The 
Court allowed the appeal, and the Lobd Chief 
Justice said 

It was clear that on a proper direction to the 
jury there was suflScient evidence on which 
they could, if they were so minded, convict the 

5fi 
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Appellants of the offence with which they were 
charged. The real question was whether the 
Judge had given a 2 >i’oper direction. It was 
necessary to be very careful in dealing with this 
class of case, hecairse in some of the eases which 
had come before that Court language which was 
not quite accurate had been used in stating 
the principle of law by w Inch the jury must be 
guided, it was essential in such cases that 
there should be a careful and proper direction 
(o the jury. In a case in wliich a charge was 
made against a person of being in possession of 
recently-stolen property, wc'll knowing it to have 
been stolen, wlieii the prosecution had proved 
thal there liad been recent |K)ssession of goods 
, which had been stolen, the jury should then be 
told that they might, not must, in the absence 
of any explanation which might reasonably be 
true, find the [irisoner guilty. But if a 
reasouable explanation had been given which 
might be true, then it was for the jury to say 
whether, on the whole of the evidence, they 
were satisfied that the prisoner was guilty. If 
the jury thought that the explanation which had 
been given might reasonably be true, although 
they were not convinced that it was true, the 
prisoner was entitled to be acquitted, because 
the Cnn\n would have failed to discharge the 
onus imjKised ujion it by the law of satisfying tlie 
jury beyond reasonable doubt of the guilt of the 
])risoni r. In such a case the burden of proof 
never changed; it always rested u 2 >on the pro¬ 
secution. 

Tile Court was not laying down any new 
I rinci]>le, but was merely restating the law, and 
they ho])e.(l thal such restatement might be of 
assistance to those who had to try cases of this 
Ivind. In the cases before them they were of 
o|.)inion that there had been misdirection, and 
:.s tliey were unable to say that the jury must 
have come to the same conclusion at which they 
arrived, iqion a proper direction in law, they 
must give effect to the view that there had been 
a misdirection and quash the convictions. 

Messrs. Hmiphreys and Purcell for the Ap¬ 
pellants, 

Mr. Rnome. for the Crown. 

B. n. 


COURT OF APPEAL.—Before the Loed 
^,Ciiit:K -IrsTicE, THE Master op the Rolls and 
’Kl>ai)s .Ii'stices Becklev, Kennedy, Swinfen 
Kmw, fiiiLLiMonR and Pickford. Maxwell 
V. Griinhut. 24th November 1914. 

. _ A r,lion htj an agent against his principal, an 
enemy, who enuid not sue, claiming a 


declaration that he was an agent and trustee— 
Maintainability. 

The Plaintiff sued for a declaration that he 
wa.s the manager and a trustee of the assets ol 
a business carried on by the Defendant, ai 
Austrian firm, in England, and for the appoint 
ment of a receiver of the assets of the sai 
business, with liberty to pay the debts thereof 
When the war broke out, the Defendant lef 
England to serve in the Austrian Army, bu 
boforo leaving he had furnished the Plaintil 
with a full ix)wer-of-attornev to act on his bt 
half. It w'as submittiul on behalf of the Plair 
tiff that the jaiwer-of-attorney was jierfectl 
legal when it was created, and that it was nc 
terminated by Ihe- subsequent declaration 
war. The Plaintiff’s object was to liquidal 
tile business during the war, and to discharf 
liabilities. 

Mu. Justice Sciu tton rejected the Plaii 
tiff’s claim, and on appeal his order was affirmei 

The Loud Chief Justice said as follows :- 

It was said that it would amount to the fo 
Illation of a clearing hou.se for the purpose 
discharging the debts which would enable tl 
agent to give a good discharge. To meet th 
difficulty the uresent action had been starte 
They had been told that ail the debtors we 
ready and even anxious to pay their debts, b 
that they felt that they might in the circui 
stances not be able to obtain a projxir discharg 
The Plaintiff said that if the Court would ma 
a declaration or make him receiver, he coi: 
collect the moneys due under the protection 
the Court, and then there would be no difficiil 
in the matter. He (the Lord Chief Justii 
desired to jioinl out tliat at the outset there v 
this difficulty that in the opinion of the Coi 
no such action as the, present one would I 
Here the agent had brought an action agaii 
his principal and he claimed a declaration 
re.s[)ect of a duty owing by the agent to 
princi[)al, and not vice, versd. Such an act 
was quite novel, and no authority had h 
cited in sup]xirt of it. It was quite impossi 
(o sustain it, and it was obvious that the ag 
could have no greater right than his princi 
who, being an alien enemy, could not sue. 
his judgment the claim put forward by 
Plaintiff must be barred; the difficulties in 
way were insuperable. He thought that . 
Justice Scnitton was quite right in refusinf 
ai>()oint a receiver and in saying that he 
no jurisdiction. 

Mr. Giveen appeared for the Plaintiff. 

B. D. 
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H. Meredith v . Sanjibani Dabi. 

the return of such documents when once 
file^l. 

Wc may next observe that the Trying 
Magistrate has apparently overlooked the 
fact that a sanction for the prosecution of 
the witness Krishna Dhan Mitter had been 
granted by the Chief Judge of the Small 
Cause Court and that this witness and the 
other witnesses concerned in him cannot 
therefore be regarded as wholly dis¬ 
interested. 

Lastly, we have to say that the witnesses 
having been disbelieved with regard to the 
graver charges brought against the accused, 

. for instance, the charges that he was drunk 
IP the execution of his duty and that 
having thrown the woman down, he deli¬ 
berately stam|)ed u|)on and kicked her, we 
are of opinion that they cannot be safely 
lielieved with regard to the small residuum 
of what the Magistrate has conceived to 
be truth. 

For these, reasons, vv(‘ make this rule 
absolute, acquit the IVtitioner and direct 
that the fine, if paid, be refunded. 

might end our judgment here, but 
we are of ojunion that in the public in¬ 
terests it is our duty to comment on the 
facts, brought to our notice in this case, 
in connection with the procedure followed 
both in the Small Cause Court and in the 
Courts of the Freaidency Magistrates. 

The arrangements which in the Small 
ause Court permit of the disappearance 
f Jiapers and do not permit of their being 
laced to some officer or person who can 
e held rcsixinsible must, in our opinion, be 
efective. 

, We have next to observe that in taking 
ith him as an assistant one Bomswitch 
ho, it appears, is not a Bailiff or Assist- 
it Bailiff or other Court or Government 
ficor, Meredith's conduct, if not permit- 
d by the rules of the Court, was repre- 
•nsible. If permitted by the rules of the 


Court, the practice, if it be a practice, 
should wc think be strictly forbidden. 

Lastly, the evidence shows that in this 
case the writ of possession, to be executed 
on the 31st January, was not handed over 
to the Bailiff until at or about 4 p.m. of 
that day. The Bailiff, it appears, protest¬ 
ed, but the clerk of the Court insisted upon 
immediate execution. It would seem to 
be obvioiKs, that a writ of this nature, in¬ 
volving, in many cases as in this case, the 
ejoctmeut w’llhout notice of persons in 
peaceful [lossession of their houses, should 
be put into I'xecution at a much earlier 
hour. To do otherwise is unfair to tho 
Bailiff, must necessarily cause much gratui¬ 
tous hardship, and so bring the Court into 
disrepute. 

Turning now to tlie Courts of the Presi¬ 
dency Magistrates, we have to say that we 
view With grave concern the procedure that 
has been followed in this case. In the 
Court of the 'ind Presidency Magistrate, 
the trial began on the I2th of March 1913 
and did not close till the 3rd of May. In 
the course of tins one month and 22 days, 
there were so many as 17 hearings for the 
exammalion of witnesses, on each occasion 
1,2, or at most 3 witnesses being examined 
().' cross-examined either in whole or in 
part. 

Ill ibe Court of (he Chief Presidency 
]\ragi8tra(e, the re-trial opmed on the 5th 
December 1913, and judgment was not 
delivered until the 20th of May 1914. 
The trial then extended over a period of 

months, and in the co’urse of the 5^ 
months, the case was put down for hear¬ 
ing on as many as 38 days. At 25 hear¬ 
ings, lasting on many occasions apparently 
ter not moie than 10 or 15 minutes, one 
or more witnesses were examined or cross- 
examined mostly only in part. Argu¬ 
ments similarly wore spread over portions 
of six days. 
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H. Meredith v. Sanjibani Dabi. 

the return of such documents when once 
file^. 

Wc may next observe that the Trying 
Magistrate has apparently overlooked the 
fact that a sanction for the prosecution of 
the witness Krishna Dhan Mitter had been 
granted by the Chief Judge of the Small 
Cause Court and that this witness and the 
other witnesses concerned in him cannot 
therefore be regarded as wholly dis¬ 
interested. 

Lastly, we have to say that the witnesses 
having been disbelieved with regard to the 
^ graver charges brought against the accused, 

. for instance, the charges that he was drunk 
IP the execution of his duty and that 
having thrown the woman down, he deli¬ 
berately stamf>ed uj)on and kicked her, we 
are of opinion that they cannot be safely 
believed with regard to the small residuum 
of what the Magistrate has conceived to 
be truth. 

For these reasons, w’e make this rule 
jabsolute, acquit the Petitioner and direct 
that the fine, if paid, be refunded. 

We might end our judgment here, but 
we are of opinion that m the public in¬ 
terests it is our duty to comment on the 
facts, brought to our notice in this case, 
in connection with the procedure followed 
Iboth in the Small Cause Court and in the 
[Courts of the Presidency Magistrates. 

The arrangements which in the Small 
ause Court permit of the disappearance 
f papers and do not {^rmit of their being 
taced to some officer or person who can 
3 held resixinsible must, in our opinion, be 
efective, 

, We have next to observe that in taking 
ith him as an assistant one Bomawitch 
ho, it appears, is not a Bailiff or Assist- 
it Bailiff or other Court or Government 
ficer, Meredith’s conduct, if not perrait- 
T by the rules of the Court, was repre- 
^nsible. If permitted by the rules of the 
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Court, the practice, if it be a practioOt 
should we think be strictly forbidden. 

Lastly, the evidence shows that in this 
case the writ of possession, to be executed 
on the 31st January, was not handed over 
to the Bailiff until at or about 4 p.m. of 
that day. The Bailiff, it appears, protest¬ 
ed, but the clerk of the Court insisted upon 
immediate execution. It would seem to 
be obvious, that a writ of this nature, in¬ 
volving, in many cases as in this case, the 
ejectment w’lthout notice of persons in 
peaceful possession of their hou.ses, should 
be put inlo execution at a much earlier 
hour. To do otherwise is unfair to tho 
Bailiff, must necessarily cause much gratui¬ 
tous hardship, and so bring the Court into 
disrepute. 

Turning now to I be Courts of the Presi¬ 
dency Magistrates, we have to say that we 
\ icw with grave concern the procedure that 
has been followed in this case. In the 
Court of the 'ind Presidency Magistrate, 
the trial began on the I2th of March 1913 
and did not close till the 3rd of May. In 
the course of tins one month and 22 days, 
there were so many as 17 hearings for the 
oxammalion of witnesses, on each occasion 
1, 2, or at most 3 witnesses being examined 
().' cross-cxaiiiiued either in whole or in 
part. 

Ill the Court of tlie Chief Presidency 
]\ragistiate, tin* re-trial opuicd on the 5th 
December 1913, and judgment was not 
delivered until the 20th of May 1914. 
The trial then extended over a period of 
5 i months, and in the course of the SJ 
months, the ease v\as put down for hear¬ 
ing on a* many as 38 days. At 25 hear¬ 
ings, lasting on many occasions apparently 
lor not nioie than 10 or 15 minutes, one 
or more witnesses were examined or cross- 
examined mostly only in part. Argu¬ 
ments similarly were spread over portions 
of six days. 
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If. aiBERDlTH V. SANJIBANI DASI. 

Wo aie aware that the Presidency 
Magistrates have much to do, and it is pos¬ 
sibly for this reason that the procedure we 
have illustrated has been adopted. We 
cannot however too strongly condemn this 
piecemeal method of dealing with cases. 
So far from economising time, by necessi¬ 
tating the preparation of an unnecessarily 
voluminous record, by giving to parties and 
witnesses o))portunities for consultation and 
for the concoction and fabrication of 
evidence, and otherwise, the system must 
necessarily result in much waste of public 
time, while entailing upon parties intoler¬ 
able inconvenience, loss of time and 
exjxinse. 

The procedure is further prejudicial to 
the course of justice inasmuch as the ex¬ 
cessive and in many cases impossible cost 
involved must necessarily deter parties from 
seeking the best legal advice and assist¬ 
ance. Moreover, it impairs the value of 
the findings ultimately arrived at inasmuch 
as in a case dealt with in this manner and 
proceeding pari passu with a large number 
of cases similarly treated, it cannot be 
txpecled that when proceeding to judg¬ 
ment, th(' ^Magistrate will have that lively 
recollection of the evidence so essential to 
a jiisl conclusion. 

We tiust, that the Presidency Magis¬ 
trates will now' abandon a procedure so 
calculated to bring odium upon their 
Courts and will so arrange their business 
as to enable them to set apart for lengthy 
cases certain specified days in eanh week. 
A (rial once opened should then proceed 
throughout the day, and, as far as possible, 
from (hiy to day until completed. If so 
dealt with, the present case, which is essen¬ 
tially a .simple case of hurt, should have 
been d)s[>osed of and satisfactorily dispos- 
lu two or at most three hearings. 

Rule made absolute. 


PEIVT COUNCIL. 


[Api'Eai, from Allahabad.] 


Loud Dunf.dik. 
Lobd Shaw. 

Sill John Edge. 
Mr. Ameeu Ali 
1914, 

25, November. 


Jambu Parshad, 
Appellant, 


V. 


•> 


Muhammad Nawab 
Aftab Ali Khan and 
anr., Re.spondents. 


liegittration A<-t \JJI o IS77), ter$ SS, SS — 
Mo^ tg tge-de«d presente I , or i egistralwn by ogmt 
o! mottgagee not authorIsed arrordivg to Statute 
in the presence of mortgagor—Admission o exe¬ 
cution by mortgagor, if ewes defect—Pr> v'e ons, 
imperative. 


d Registrar or Sub-Hegi.flrar under AcL 
111 of 1877 has no jurisdiction to register 
a document unless he is moved to do so 
bij a person who has e.reculed or claims 
under it, or bij the repiescntative or assign 
of vuch person or by an agent of such per¬ 
son, represenijihe or assign duly author- 
ind by a power-of-aitorney executed and 
authenticated in manner prescribed in see 
J'i of that /let. 

IVhtrc the doeunieni is presented for 
rryislration by an agent not so authorised 
by the person in whose favour it has been 
executed, the executant who attends mere¬ 
ly to admit that he has executed it cannot 
be treated for the purposes of sec. 32 of 
• let 111 of 1H77 as presenting the deed for 
registration. 

The terms of secs 32 and 33 of the Act 
are imperative. On< object of those s€c-{ 
tions and sirs. 34 and 35 of the Act was to 
make if difficult for persons to commit 
fiauds by means of registration under the 
Ai‘t, and it is the duty of Courts in India 
not to allow the imperative provisions of 
the Act to he defeated when it is proved 
that an agent who presented a document 
for registration had not been duly authoris¬ 
ed in the manner prescribed by the Act to 
present it. 


This is an appeal from a judgment of 
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the Allahabad High Court (Sir Henry 
Griffin and Chamier, JJ.), which is re¬ 
ported in I. L. li., 34 All., p. 331. The 
facts of the case sufficiently apj^ear fronr 
their Lordships’ judgment. The question 
for detenrjination was whether a mortgage- 
deed was properly regist(‘red under the 
provisions of the Indian Registration Act, 
III of 1877, when the evidence on the re¬ 
cord sheued that the person who presented 
the deed for registration was not propc*rly 
authorised to do so in accordance with the 
provisions of sec. 32 of that ActT 
The High Court held that the document 
wa.s not registered. It concluded its 
judgment as follows :— 

“The argument on behalf of the Ap- 
jiellant is in effect that it does not really 
matter by whom the document was pre- 
senti'd for registration provided the execut¬ 
ants appeared before the Sub-Registrar 
and admitted execution. The provisions 
of secs. 32 and 33 of the Registration Act, 
Ro. in of 1877, are not ojien to this lax 
interpretation. In Mujibuunissa v. Abdul 
Rahim (2), their Lordships of the Privy 
Council observed ‘ when the terms of sec. 
32 are considered with due regard to the 
nature of registration of deeds, it is clear 
that the [xiwer and jurisdiction of the 
Registrar only come into play when he is 
invoked by some person having a direct 
relation to the deed.’ In this case we 
have found that the mortgage-deed of 1H82 
was presented by Natthu iVfall a person u'ho 
had no authority to present the document 
for registration. In view' of the observa¬ 
tions of their 1 lOrdshijis of th»' Privy Coun¬ 
cil set out above, we are unabh' to hold 
that this initial defect, if it can be said to 
be merely a defect, can bo hold to be cured 
by the subsequent admission of execution 
by the executants. Nor can we hold that 

(V) L. R. 2' f A m! s. c. I L. R. 28 All. 

283 (1900). 


Afi?ab Alt Khan. 

the provisions of sec. 87 of the Act can be 
invoked in aid o^ the validation of regis- 
tratipn proceedings done in violation of 
the express provisions of secs. 32 and 33 
of the Registration Act.” 

Hence this appeal. . 

Mr. L. DeGruyther, K. G. (with him 
Mr. G. C. O’Gorman), for the Appellant 
.submitted that the documents had been 
registeivd in accordance with the provi¬ 
sions ol the Act. Conceding that Natthu 
Mall was the per.soii who presented the 
document tor registration to the Sub- 
Regi.strar and that he was not an agent 
duly authorised by power-of-attomey to do 
so, th(' essential provisions of the Act were, 
nevcilhelest,, complied with. The essen¬ 
tial thing was not the presentation of a 
doeuini iit, hut its execution. The provi¬ 
sions of s('C. 32 wore directory and not 
mandatory. If the iiersons executing the 
di'ed admitted its execution, and the Sub- 
Registiar dul\ regi.stered it, it was good 
registration, although it was presented for 
regi.stration bj a person not competent to 
do so. If a registi'Hng officer is satisfied 
that a eertiiin document was pro^ierly pre¬ 
sented lieloii' him, and he thereuixm regis¬ 
ters it m aeeoi dance with the provisions 
of SCO 3f, 3‘), oH and 51) of the Act, and 
endorse-^ th(>ieoii a certificate required by 
see. 00, (hen lh(' certificate was conclusive 
that all the reijuirements of the Act were 
fully satislieil. I’he defect a.s to presenta¬ 
tion was at its l)e>t a defect of procedure, 
and would not invalidate the registration 
of the (locument under sec. H7. By reason 
of the Registrar’s certificate the document 
bi'caine a registered document. The case 
of Mujibunnissa v. .tbdul Rahim (2) was 
clearly distinguishable. That was a case 
of a tinilateral document where the prin¬ 
cipal bad died when the document was 

(2) T. R. 28 I A. IS: N. c T. L. R. 23 All. 

233 (1900). 
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presented for registration and the Author¬ 
ity of the agent had terminated with the 
death. It was true that the language of 
their Ijordships’ judgment was a little too 
wide, but the decision ought to be read in 
the light of the fa<;ts of that case. The 
only })oint there decided was that the 
document was not propt'rly registered, and 
it was certainly not s(j registered because 
the principal had died, and it was only 
the representatives and assigns of the 
deceased that could have executed the 
document and given validity thereto. 
Reference was also made to Sheo Shtmlair 
Sahoy v. IJirdey Narain Sahu (3). Jftolc 
Mohamad v. Bai Khntiju (4), hhri Pro¬ 
sod V. Baijnath (1), Kart'o Kishan \. 
Harnam Chatul (5), Atma Rom v. I'qro 
Sen (G). Reliance was placed on Soli 
Mukhtin LaU Pondoy v. Soh Koondun 
Ball (7) and Mohammed Eivaz v. Birj 
Loll (.H). Further, it appeared that tlu' 
mortgagors were ])resent wluAi the docu 
ment v\as presented for registration and 
^tliat very soon after fuesentation they a 1- 
mitted execution of the deed. It might 
be that they asked Xatthu ^fall to hand 
the document over to the Sub-Registrar, 
and in that case the presentation would 
be projxjr, but at the worst it was a trivial 
error of procedure which would have been 
rectified iionu'diately if objection had beam 
taktm to it. After the lapse of such a l<jng 
period of tirin' it ought not to be held that 
the defect vitiated the whole transaction. 

Mr. G. H, Lowndes for the Respon¬ 
dents submitted that the provisions of sec. 
32 were mandatory, and that in default 
of proper pre.sentation undi'r that section 

(1) I. L. R. 2S All. 707 (1906). 

(8) I. L. R. 0 Pal. 26 (1879). 

(<) T. L. B. 0 Bom. 90 (1881). 

(6) I. L. K 36 All. 72 (19i ri. 

. ^(8) b b. R 36 All. 184 (1912’, 

W(7^ L. R2 r. A. 210 (1876). 

(«) L. R. 4 I. A. 166 (1877). 


a document could not be said to be regis¬ 
tered in accordance with the provisions of 
Ihe Act under sec. 49. The Sub-Regis¬ 
trar had no jurisdiction to rcgijster the 
docuuK'nt, and the present case was con¬ 
cluded by their Lordships’ judgment in the 
case of Mujibunnissip v. Abdul Rahim 
(2'. Secs. 32 and 33 of the Act must be 
read together. Under sec. GO the Regis- 
liar’s certificate was not conclusive, it 
only renders it admissible for the pur(X)se 
of proving that the document had been 
didy registered. Here the evidi'uce afford- 
(d by the ci'rtificate had bein rebutted by 
jtositive ovuh'uce. Since their fjonlships’ 
ruling in Mnjihuunissa v. Abdul Rahim 
t'l), the Registration Act had been re¬ 
enacted, but no change was made in the 
I)io\isions of sec. 32. 

Mr. L. DeGruyther in reply.—The new 
Act favours the ' Appi'llant’.s view, inas¬ 
much as sec. 19 of that Act omits the words 
'■ m accordance with the provisions of this 
.Vet 

Their liORDSiui's’ Ji LXiMKST was deli¬ 
vered liy 

Sir .Ioiin Edok. —These are consoli- 
dati'd ap|)ea!s from two decrees, dated the 
13th Fehruary 1012, of tlu' High Court 
of Judicature at Allahabad, one of which 
afiirmed a decree of the Subordinate 
.ludge of Saharanpur of tluj 2Gth Septem¬ 
ber 1910, and the otla r of which partly 
afiirmed and jjartly reversed a decree of 
the same Subordinate Judge of the 2Gth 
September 1910. The .suits in which 
tile decrees were made were brought in 
the Court of the Subordinate Judge of 
Saharanpur, one on the 20th May 1909 
and the other on the 16th March 1910. 
They were suits for sale of immoyeable 
property. The suit of 1909 was based 

(2) L a 28 r A. 16: 6. c. I L. R 23 All. 

283 (1900) 
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on a mortgage-deed of the 10th August 
1886, the consideration for the mortgage 
having been Es. 7,000. The suit of 1910 
was based on a mortgage-deed of the 2nd 
July 1882, the consideration for that mort¬ 
gage-deed having been Rs, 59,000, and 
upon a mortgage-deed of the 25th October 
1892, There was in each suit a claim for 
a money-decree. The Subordinate Judge 
dismissed the suits on the grounds that 
the mortgage-deeds had" not been validly 
registered, and consequently could not 
affect the immoveable property which was 
comprised in the mortgages, and that 
claims for money-decrees were tim? 
barred. On apjKjal to the Iljgh Court at 
Allahabad, (he High Court dismissed the 
appeal m the suit oP 1900, which was 
based on the mortgage of 188(5, dismissed 
the ajrpt'al in the suit of 1910, so far as it 
related to the mortgage of 1882, and allow¬ 
ed the apjx'al m that suit so far as it re¬ 
lated to the mortgage of 1892. These con¬ 
solidated ajipeals are from the decrees of 
dismissal. The Plaintiff in the suits is 
the ApjX'llant lieie. TIk' Ees|K)nden(s 
have been Defendants in these suits, and 
one of them is the represmitative of a 
deceased 1 lefendant. 

The only questions, which have to be 
considered in these consolidated appeals, 
arc, whether the mortgagi'-deed, dated the 
2nd July 1882, and the mortgage-deed, 
dated the 10th August 1886, were validly 
registered under Act Til of 1877. They 
were documents wdiich wi're required by 
sec. 17 of Act III of 1877 to be registered. 
If they were not validly registered, they 
could not, by reason of sec. 49 of that 
Act, affect any immoveable property com¬ 
prised in them, or be received as evidence 
of any transaction affecting such property. 
Further, if the documents of 1882 and 
1886 were not validly registered instru¬ 
ments, no mortgage could, by reason of 


the first paragraph of sec. 59 of Act IV 
of 1882, be effected by them. They were 
in fact registered, but the question is— 
was the regi.stration a valid registration? 
The Subordinate Judge and the High 
Court found that there was no valid regis¬ 
tration in cither case. 

In .sec. 32 of Act III of 1877 it is 
enacted that:— 

“ Except 111 (ho ca.9f's mentioned in sec. 31 
and sec S9, every document to be registered 
undei this Act, whether such registration be 
compulsory or ojitional, shall be presented 
at the [iroper registration office, 

by some person executing or claiming 
under tlie same, oi, in the case of a copy of 
a deciec or order, claiming under the decree 
or Older, or by the repre¬ 

sentative oi assign of such person, 

or by the agent of such person, re- 
presentatue or assign, duly authorised by 
powei (if attorney executed and authenticat¬ 
ed in iiuumei heiemaftcr mentioned.” 

So far as is maferial to the decision of 
Ihi'sc ajijicdls, it is in sec. 33 of Act III 
of 1877 tii.icted :— 

“ For the puiponcs of sec S2 the powers-of- 
.attormw next hereinafter mentioned shall 
alone ho recognised (that is to say): — 

“(n) If I lie principal at the time of execut¬ 
ing the power of-attorncy resides in any part 
of Bntisli India in which this Act is for the 
tune being in force, a pow er-of-attorney exJ- 
ciiLed befoie and authenticated by the regis¬ 
trar or sub-regislrar within whose district 
or sub district the principal lesides.” 

T1k‘ moi(g.igo-(leed of the 2nd July 1882 
was piosented for registration on the 11th 
July 18h2 at Saharanpur at the proper re¬ 
gistration office on behalf of Lala Mitter 
Hen, the mortgagee, by one Natthu Mall, 
who held a power-of-attorney, of the 19th 
June 1882, from Dala Mitter Sen, w^hich, 
however, did not empower Katthu Alall to 
present documents for registration. Lala 
Mitter Sen lived at Saharanpur, and the 
pow or-of-attorney had been duly authenti¬ 
cated by the then Sub-Registrar of Saha- 
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ranpur on the 19th June 1882, but appa¬ 
rently it liad not l>een executed before the 
Registrar or the Sub-Registrar. The 
Sub-Registrar's note to the copy of the 
po\ver-ol-atlorney in the Register merely 
states that 1 jala Afitter Sen was known to 
him, and admitted the execution and com¬ 
pletion of the document. It has not been 
proved that Isatthu Mall held any other 
)>ower-of-attorney from Lula Milter Sen. 
The mortgagors admitted before the Sub- 
Registrar of Saharanpur, on the 11th July 
1882, the execution and completion of the 
mortgage-deed, and received in his pre¬ 
sence the mortgage money, Rs. 59,000, 
and tlicn'upon the Sub-Registrar regis- 
ten>d the mortgage-deed. 

Th(' mortgage-deed of the 10th August 
1880 was presented for registration on the 
9th September 1880 at Saharanpur, at the 
jiroper registration offici!, on behalf of Lala 
Mitter Sen, the mortgagee, by one Ilahi 
Rakhsh, who held a. j)Ower-of-attorney ot 
the 17th February 1885 from Lala Mitter 
Sen, which, however, did not empow'er 
Ilahi Bakhsh to present documents lor 
registration. This |K)wer-of-attorney had 
not been authenticated by the Registrar or 
the Sub-Registrar of Saharanpur, and it 
does not a|)i>ear that it had been executed 
by Lala Mitter Sen before either of those 
officials. It has not been proved that 
Ilahi Bakhsh held any other power-of- 
attorney from Ijala Mitter Sen. The 
mortgagors admitted before the Sub-Regis¬ 
trar of Saharanpur, on the 9th September 
1888, the execution and completion of the 
mortgage-deed of the lOlh August 188C, 
and acknowledged the receipt by them of 
the mortgage-moni'y, Rs. 7,000, and there¬ 
upon the Sub-Registrar registered the 
mortgage-deed. 

ft V# contended on behalf of the Ap- 
I>el!ant here that it might be presumed, the 
mortgage-deeds had been presented for 


registration by the mortgagors who hao 
exixjiited the deed, and who attended 
before the Sub-Registrar. It is, however^ 
obvious that the mortgagors had attended 
at the oflice of the Sub-Registrar to admit 
that they had executed the deeds and not 
to present them for registration, and that 
till'}’ did not present them for registration. 
The mortgagors attended to enable the 
Suh-Registr.ir to comply with secs. 34 and 
.‘15 of Act nr of 1877 by satisfying him¬ 
self that they had executed the deeds. In 
the one case the deed was presented for 
registration by Katthu Mall, an agent of 
the mortgagee, and in the other ease the 
deed was presented for registration by Ilahi 
Rakhsh, another agent of the mortgagee, 
and in neither case did the agent hold 
sueh a jviwer-of-attorney as was nc*ce8sary 
to enable a valid registration to be made. 

ft was decided, and as their Lordships 
considered correctly, by Sir John Stanley, 
.)., and Sir George Knox, J , in Ishri 
PrawiI V. liaijuaLh (1) that the terms of 
sees. 32 and 33 of Act Ilf of 1877 are 
imjs'vative, and that a presentation of a 
doiniment for registration by an agent, »i 
that ease the agent of a vendee of immove¬ 
able property who has not been duly 
authorisi'd in accordance with those sec¬ 
tions, does not give to the registering officer 
the indisiH-rhsable foundi\lion of his author¬ 
ity to ri'gister the d(x;iimont. As those 
learned Judges said ;— 

“ His (the Sub-Registrar’s) jurisdiction 
only comes into force if and when a document 
is pre.sented to him in accordance with law.” 

These learned Judges also rightly decided 
in the same case that the fact that the Sub- 
Regi.strar had summoned before him the 
executant of the deed, who was the vendor, 
and had obtained his consent to the regis¬ 
tration of the deed, did not give the Sub- 
Ivgistrar jurijsdiction to register it, and 


(') T.L. R. 28 All. 707 (1900. 
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that the omission of the registering ofiBcei' 
to notice that the power-of-attomey unde ' 
which the agent had presented the sale 
deed for registration had not been execute<. 
or authenticated in accordance with sec 
33 of Act III of 1877 could not be regard 
od as a defect in procedure within th< 
meaning of sec. 87 of that Act. 

Although the facts m these consolidatec 
appeals are not the same, as were the facts 
in Mupbunnma v. Abdul RaJum (2), theii 
J jordships consider that the principle wbicl; 
this Board applied in that case is applicable 
here. That principle, in their Lordships' 
opinion, is that a Kegistrar or Sub-Ecgis- 
trar under Act III of 1877 has no juris¬ 
diction to register a document unless he 
is moved to do so by a jierson who has 
executed, or claims under, it, or by the re¬ 
presentative or assign of such person, or 
by an agent of such person, representative 
or assign, duly authorised by a power-of- 
attorncy executed and authenticated in 
manner prescribed m sec. 33 of that Act. 
It is obvious that executants of a deed who 
attend a Ecgistrar or Sub-llegistrar merely 
to admit that they have executed it cannot 
be treated, for the purjwses of see. 32 of 
Act HI of 1877, as presenting the deed for 
registration. They no doubt would be as¬ 
senting to the registration, but that would 
not be sufficient to give the Kegistrar 
jurisdiction. 

One object of secs. 32, 33, 'M and 35 of 
Act HI of 1877 w'as to make it difficult for 
persons to commit frauds by means of 
registration under the Act. 

It is the duty of Courts in India not 
to allow the imi>erative provisions of the 
Act to be defeated when, as in this case, it 
is proved that an agent who presented a 
document for registiation had not been 

(3) L. R. 28 I. A. IS : i. o. I. L R. 88 
888 (1800). 


duly authorised in the manner prescribei 
by the Act to present it. 

These appeals fail, and their Lordship 
will humbly advise His Majesty that th< 
appeals should be dismissed. The Ap 
[jcllant must pay the costs of these appeals 

Appeal dismissed. 

lCIVIL appellate JURISDICTIOJI.] 

Appeal from Order 
No. 2 nn nv iqi9 ! 

(’hristiana Sens 
Law, Appellant, 

V. 

Benarashi Proshai 
CHOWDHURy, Res- 

hmttation det (/X of 1008), Art 182, d. ( 8 )— 
llorlqaqp mit decreed against some Defendants oni 
dism ssed against others who ueie allowed costs 
against Pf natif—Appetl by the De^endiints 
against whom suit deaeed, effeit of, on application 
ly the ot/ier Defendants or execution of decree for 
costs against Platntiff. 

The Ippellmtl ivas the Plaintiff in a 
morlqaife suit and obtained a decree except 
(ujdinsi two of the Defendants whose pfo- 
piity teas exempted from liability and 
whose costs the Plaintiff was directed to 
pay The Defendants against whom the 
suit teas (hcru'd appealed. The two othzi 
I)< fold-lilts applied for execution of their 
dieiee for costs against the ippellant. The 
lou'ir Court held that limitation ran from 
till date 0 } the decision of the appeal pre¬ 
ferred by the Defendants against whom 
the suit had been decreed : 

Held— Thit in dealing with the question 
oj lumialion in these cases, the Court 
should see whether the ongmal decree was 
really one decree or an incorporation of 
sereral decrees and whether the appeal 
against it imperilled the whole decree or 
not, for the execution of which the appli- 

fntinn is mniie. 


OOXE, J. 

1>. Chatter,TEE, J. 
1914, 

Heard, 

2 , February 
Judgment, 

14, February. ^ 
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T/iaf the order dismiMing the Plaintiff's 
suit with costs as against two of the De¬ 
fendants and the order decreeing it with 
costs as against the other Defendants were 
not one and the same decree, because they 
were embodied in one formal order. There 
was no appeal against the decree by which 
the Plaintiff was directed to piy costs to 
two of the Defendants and the fact that 
there was an appeal against an entirely 
different decree which was recorded in the 
same document dul not affect the ques¬ 
tion of limitation when no order that could 
hare been passed in that appeal could pos¬ 
sibly have affected the decree sought to be 
executed. 

This was an appeal preferred on the 
1 .9th A])ril 19T2 against an order of Baba 
S, N. Ghosh, Subordinate Judge of 
Monghyr, dated 3Uth jNfarch 1912. 

The facts w’lll appear from the judg¬ 
ment. 

Moulvi Mahomed Ishfaq for the Ap¬ 
pellant. 

No one for (he Kespondent. 

The Jl’dgmhnt of the Court was as 
follows :— 

CoxR, J.—This appeal arises out of 
e.xocution proceedings taken on a mort¬ 
gage decree. The Plaintiff sued a 
number of Defendants on the mortgage 
and obtained a decree, except against 
Jlefendants Nos. 24 to 26. Their pro¬ 
perty was excmjited from liability and 
the Plaintiff was directed to pay their 
costs, 80 that as against them, the 
Plaintiff's suit must be regarded as having 
been dismissed. Thereafter the other 
Defendants appealed. The Defendants 
>. 08 . 24 to 26 have now' applied to execute 
their decr^for costs, and the original 
Plaintiff pleads that the application is 
barred by limitation. The Subordinate 


Judge has held that limitation runs from 
the (late of the decision of the appeal, and 
has allowed the application for execution. 
The original Plaintiff appeals. 

The effect of an appeal by one party to 
i' suit on the limitation of an application 
for execution against his co-])arlies has 
often been discus-sed, and barf led to much 
diversify of opinion. It was held m Hur 
Proshatid v. Enayet Hossein ( 1) that, when 
the a[)i)eal doe.s not imperil the whole 
deeiee, an appeal by one Defendant will 
not prevent limitation running against 
others. The head-note runs “where a 
decree for jiosscs.sion is made against three 
persons jointly, one of whom appeals 
against the decree only so hir as it affects 
himself, and not against the whole decree, 
and the det'rw. does not relate to jiroperty 
in res^K'ct to which the Defendants have 
a common interest and a common defence, 
so that an appeal by one would imiieril the 
whole decree, then the fact of one Defen¬ 
dant’s having aiipealed w'ill not prevent 
limitation running, in favour of the others, 
against the execution of the decree.’’ 
The learned Judges fxiinted out that m 
such a case, although the decree was 
drawn up in the form of a .single order, it 
did in fact incoriiorate separate decrees. 
A \ery similar view was taken in the Pull 
Bench case of Wise v. Uajnarain Chucker- 
biitfy (2), but it must be conceded that the 
terms of the Statute (Act XIV of 1859) 
interpreted by that decision were very 
diffeii'nt to those of the subsequent Limi¬ 
tation Acts. 

The view that the running of limitation 
in those cases depended on the question 
whether the appeal, which was relied on 
to save it, did or did not imperil the whole 
decree was accepted by the majority of the 

ft) 2C. L. R. 471 (1878). 

(2) 10 B. L. R. 258 (1872). 
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Full Bench in Moshiatunnissa v. Rani (3). 
Straight, J., observed : “ In my opinion it 
was the duty of the Court, which was 
asked by the decree-holder to execute the 
decree, to see whether there had been an 
appeal, not by one or two Defendants 
simply assailing a part of the decree speci¬ 
fically and separately against them, but an 
appeal, which, though preferred by only 
two of the Defendants, assailed a decree 
which disposed of the suit on grounds 
common to themselves and the rest of the 
Defendants.” And Tyrrell, J., observed 
that the cases in which it w as decided that 
limitation ran from the date of the ap^xd- 
late decree were ” cases in which the 
integrity of the decree was imperilled.” 
And in this Court although the Judges have 
expressed the view that the terms of Art. 
179 (now Art. 18‘2), clause (’2), should in¬ 
clude all cases in which an appi'al has been 
made by any party, yet their ultimate deci¬ 
sion has always rested on the principle 
that the w’hole decree was impi'rilled by 
the ap^ieal. I may refer to Nundun Lai v. 
Joy Ktsheii (4), Kristo Churn v. Radha 
Churn (5) and Gopal Chundcr v. Gosain- 
aas (6). The last mentioned decision per- 
ha))s goes the farthest, but the original 
decree was a joint decree and an apixal 
against it, under the decision in Hur 
Proshaud v. Lnayct HosAain (1), could not 
have saved limitation. 

It seems to me that the jiresent case 
shows the wisdom of adhering to the view 
taken in Hur Proshiud v. Enayet Hossam 
(1), that, in dealing with the question of 
limitation in these cases, we should spe 
whether the original decree was really one 
decree or an incorixiration of several 
decrees, and whether the appeal against it 

(il a a L. R. 471 «ia78). 

. (S) f. L. R. 18 All. 1 (1889). 

(4) I. L. R. 1« Oal. 698 (1389). 

(5) I. L, R. 19 C«l. 76Q (1891). 

(8) I. L. R. 35 C»l. 694 (1888), 


imperilled the whole decree or not. Evi¬ 
dently the words “ where there has been 
an apiieal ” in Art. 182; clause 2, mean 
“ where tlu*re has been an appeal against 
the decne or order for .the execution 
of which the application is made.” 
And it is surely impossible in this case 
to hold that the order dismissing the 
I’laintiff’s suit with costs as against 
Defendants Xos. 24 to 26, and the 
order decreeing it with costs as against De- 
femlants Xos. 1 to 23 arc one and the same 
decree, because tliey are embodied in one 
fonnal (jider. The decree-holders are 
different and the judgment-debtors are 
different. The application before us is for 
the execution of the decree by which the 
Plaintiffs were directed to pay costs to 
I )efendants Nos. 24 to 26. In my opinion, 
there has been no appeal against that 
decree and the tact that there has been an 
ajipeal agaiii'-i an entirely distinct decree, 
which was recorded m the same document, 
does not affect tlie question of limitation, 
when no oidi'i that could have been passed 
in that appeal could pos.sibly have affected 
the decree which the Defendants Nos. 24 
to 26 nov\ seek to execute. I think there¬ 
fore that the appeal should be allowed and 
the ap[>licat]on tor execution dismissed. 
As (he H( spondent has not appeared, I 
would allow the Vpixllant his costs of the 
C’ourt below and half his costs in this 
Court. 

D. CHvriKiuEE, J.—I agree. 

Appeal allowed. 


37 
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[CIVIL APPELLATE JOSISDtCTiON.] 

Appeal from Appellate. Decree 
No. 3134 OF 1911. 

Baker Sueikm and 
others, Defendants, 
Appellants. 

V. 

Fazle Karim Biswas 
and others. Plaintiffs, 
Respondents. 

Appeal—Fieltminary object'on—Suit for pot- 
sewou of land \y mernl Flaint’fs—Decree jtr 
oint pomuion—Failure to save notice on tome of 
the Plaint fs-tteipondenti—Diiection 0 / Court oil- 
miisinff appeal againet them—Efect o inch d i- 
missal of the whole appe 1. 

U7if’rc in an appeal by the Defendants 
ayainst a decree for joint possession of land 
ixisscd in favour of five Plaintiffs there ini', 
a failure to strve notices of the appeal on 
two of the Plaintiffs-Hespondents and the 
result wa,s that the Court directed the ap¬ 
peal to be dismissed in so far as those two 
Plaintiffs were cover rned, and the appeal 
came on for disposal against the remaining 
Plaintiffs-Pic,spoiidents: 

Held—'Z'/wt the appeal eould not proceed 
and it was aeeordingly dismissed. 

This was an apjteal against a decision of 
Babu Chandra Bhusan Banerjoa, Bnb- 
Jiidge, Khulna, dated ."ilh June 1911, re- 
\ersing that of Babu Hurendra Krishna 
Ghose, ^Munaif, Bagerhat, dated 8th 
Oelober 1909. 

The material facts will appear from the 
judgment. 

Babus Sasi Sekhar Bose and Jogesh 
Chandra Bose for the Appellants. 

Babu Surendra Chandra Sen for the 
Respondents. 

The JrDOMENT of the Court 'was as 
follow.?:— 

0 This is an appeal by the Defendants in 
a suit for posession of land. The decree 
is one for joint possession in favour of five 
f laintiffs. All these Plaintiffs were joined 


as Respondents to the appeal. The Ap¬ 
pellants however failed to serve notices of 
the appeal on two of them and the result 
was that the Court directed the appeal to 
be dismissed in so far as those two Plain- 
tiffs-Rosjxmdents were concerned. The 
ap])eal has now come before us for disposal 
m so far a.s it is directed against the re¬ 
maining three l’laintifl's-Re8|)ondents. 

A preliminary objeclion has beem taken 
that the a})peal should not be heard; 
ItecauKe as the decree was one for joint 
])ossossiou of land, what('ver view may be 
taken by this Court on the merit.s, the 
entire decree can be e\eeufed by the two 
Plaintiffs against whom the appeal has 
been diKmis.sed. in oiir opinion this objec¬ 
lion is fatal and must be allowed. The 
\iew we take is supported l»y (he decisions 
ol t ‘s Court ill the caws of Bejoy Copal 
Bo, i'mtsh Chandra Bo.ic (1) and 

Ti ‘idar Khoti jannes.sa ('2). 

IS tliat the app.’al is dismissed 

Appeal dismissed. 

[CIVIL APPtfLLATE JURISDICTION.] 

Appeal from Ouioinal Order 
No. 74 OF 1013 

AND 

Civil Bule No. 221 of 1913. 
Mookerjee, J. 

Beachckokt. J. AIonijan Bibi & anr., 

1913, Appellants, Petitioners, 

Heard, 13 and v. 

19, March.] District Judge, 

1914, Birbhum, Opposite 

Judgment, Party. 

• 15, May.] 

Ouardiang and Ward$ Act (VIII of 1890), ter$. 
S4, S6, te, H (1) [d),ji3(l),47 O-Mahomedan 
infant—Guardian of perton appointed by Court ii 
euperudei guardian lor marriage under Mah Medan 
Law—Function of Judge, not to eelect, but to eait' - 
fmi marriage—Appeal—Sem'eion. 

(1) flO.W. N. 198 (190 J. 

(3) 10 C, W. N. 981 (I bos;. 


Mookerjee, J. 
Beachcroft, j. 
1914, 

13, May. 
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A ward of Court cannot marry without 
the consent of the Court. 

But it is not the function of the District 
Judge, acting under /Icf Vlll of 1890, to 
act as a match-maker for the ward. 

Sec. 24 of the Guardians and Wards Act 
does not hy implication abrogate the rule 
of Mahomcd’in Laic tchich assigns the 
function of guardianship in marriage of an 
infant to relatives who are not nceessarily 
those entilUd to the general care and direct 
(iisfody of the person of the infant. 

Under the Mahomedan Law it is not 
obligatorjf upon the guardian of the person, 
nor even upon the guardian for marriage, to 
provide a suitable marriage for the ward. 

The proper procedure to follow in such 
eases is as Jollows : -The guirdian tor 
marriage, who may have negoeiated for 
the marriage, must apply to the District 
Judge for his sanction. Xohee of the ap¬ 
plication should be given to the infant, to 
the ginirdian of person it he happens to be 
different from the guardian, for marriage, 
and also to such relations of the minor as 
the Judge may deem necessary. Ife will 
then consider the objections and sugges¬ 
tions, if any, and then determine whether 
the propo.sal of the guardian for marriage 
IS for the true welfare of the minor or 
whether the marriage is unsuitable he 
reason of incongruity of age, inequality of 
rink or fortune (fr any like reason. 
If, on the materials before the District 
Judge, he is .satisfied that the marriage 
IS not unsuitable he will sanction it. 

The choice' has to be made in the first 
instance by the guardian for marriage 
whoever he may be and the true function 
of the District Judge is to test whether 
the selection made by the guardian for 
marriage is or is not suitable. 

Where the mother of a Mahomedan girl, 
who had been appointed guardian of her 
person hy Court, with another relation ap¬ 


plied for directions as to her marriage, and 
another relative opposed on the ground 
that the selection of a bridegroom by the 
applicant was unsuitable, and the District 
Judge without entering into the question 
as to which of the parties was the guardian 
for her marriage under the Mahomedan 
Law, directed his Nazir, a Hindu gentle¬ 
man, to go to the village, and, after con¬ 
sultation with persons interested in the 
welfare of the minor, to submit a list of 
likely bridegrooms, and when the report of 
the Nazir had been submitted called upon 
the mother to nommafe three of the young- 
men mentioned in the report, and on,the 
mother failing to comply with the order 
proceeded to select a suitable husband for 
the girl on the basis of the report : 

Ffeld— 'I'liat the proceedings of the Dis- 
tiict Judqi were throughout irregular, and 
though no appeal lay to the High Court 
from the order, it should be set aside in 
revision. 

Thos(' an apjw'al and an application 
againM an older of tlio District Judge of 
Birbliuin, dated 0th December 1912. 

Th(' inatciial fa<-ts will ajipear form the 
judgment. 

Babii Nans Chandra Sinha for the Ap- 
pellant^-IVlitionors. 

The .Inx.MUNr ok the Court was as 
follows :— 

We ari' iinited to set aside, in the exer¬ 
cise of our appellate or of our revisional 
jurisdiction, an order which purports to 
have been made by the District Judge 
under the (luardians and Wards Act for 
the marriagi' of a Mahomedan girl, in 
ri'spect of whose [person and property 
guardians had been previously appoint- 
('d by him. Dn the l‘2th February 1910, 
the Dihtrict Judge a}>ix)inted the mother 
of the infant as guardian of her person 
and th(' Xazir of the Court as the guardian 



292 


THE CAliCUTTA WEEKLY .NOTES* 


[Yol XIX. 


Monijan Bibi V . District Judge, Bibb hum. 


theu 
Plaintiff 
uarred by 


of her, properties. The order, however, 
wa.s not coiumunieated to the Nazir, and 
he does not appear to have had any hand 
in the management of llie estati>, till quite 
recently, wlien the fact was diacoveroi 
that the Nazir had never been apprised of 
his apjK)intment. The [)roceeding now 
before us was initiated on the 22nd May 
1912, when an application was made to 
the Court, by the mother and by another 
person who claimed to be the half-brother 
of the father of the infant, for directions 
ar to a suitable marriage of the girl. 
Objection was taken by a cousin of the 
father of the infant, who intimated to the 
Court that the selection of a bridegroom 
as mad(‘ by af)])licants was entirely 
un.suitable. The Didrict Judge there- 
uiv)n directed tlu' atti'iidance of all near 
relations of the girl, and also ordered the 
girl to be produced in Court if the mother 
had no objection. On a later date, the 
girl was brought before the Court; the 
District Judge then diri'cted his Nazir, 
Babu Saradinilu Chakrabarti, a Hindu 
genthunan, to go to the village and after 
consultation with persons interested in the 
welfare of the minor, to submit a list 
of likely bridegrooms, .stating their 
qualifications and iwsitions in society 
and making his recommendation with 
reasons. Objection w'as taken by the 
mother and the alleged uncle to the 
adoption of this cour.se on the ground that 
it involved a supcr.session of the {lersim 
entitled, under the Mahoinedan Jiaw, to 
act as the guardian for marriage. No 
heed was paid to this, and on the Ifith 
August, the^ Nazir submitted his report. 
On the 27th Reptomber, the girl was pro¬ 
duced again before the Court and she ex¬ 
pressed her preference for a youngra .u 
*i|#ied J.shak. On the 1th October, the 
District Judge further considered the 
matter, and although he came to the con¬ 


clusion that the Court could not under¬ 
take to perform the functions of a match¬ 
maker, he called upon the mother to 
nominate throe of the youngmen men¬ 
tioned in the report of the Nazir. On the 
Gth December, the District Judge record¬ 
ed in the order-sheet that the mother had 
failed to comply with the order of the 4th 
October, and he accordingly proceeded to 
aeleet a suitable husband for the girl on 
the basis of the re[X)rt submitted by the 
Nazir. This order is assailed before 
us as made without jurisdiction. In our 
opinion the proceedings liefore the District 
Judge have been throughout irregular. 

The Guardians and Wards Ad does not 
make spi'cifie mention of the dispo.sal in 
marriage of an iiiltinl in respect of who.se 
).erson a guardian has bism appointed by 
the Court, although .see. 41, sub-.sec. (1), 
clauM^ (d), provide.s that the [Miwers of a 
guardian of the [lerson ceases m the case 
of a feuialc ward by her marriage to a 
husband who is not unfit to be guardian of 
(he jiers'on, or if tlie guardian was ap- 
pointed or declared by the Court, by her 
marriage to a hu.sband who is not in the 
opinion of the Court so unfit. The term 
“guardian” is defined in .see. 4, cl. (2), 
to mean a person ha\iiig the care of the 
jierson of a minor or of his projierty or of 
both his person and jirflperty. Sec. 24 
then pre.scribcs the duties of a guardian of 
the person in thi'sc terms : “A guardian 
of the person of a ward is charged with the 
custody of the w'ard and must look to his 
supjKirt, health and education and such 
other matters as the law to which the 
ward is subject requires ”. It is remark¬ 
able that while the legislature makes speci¬ 
fic mention of support, health and educa¬ 
tion, no reference is made to the marriag.) 
of the minor. If wc assume that the in¬ 
dividual who has by law the right and 
duty of disposing of a boy or. girl in 
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marriage tnay be said to have for that 
limited .purpose the care of his or her per¬ 
son, the question remains whether “dis¬ 
posal in marriage ’ ’ can be treated as in¬ 
cluded in the general words, “ such other 
matters as the law to which the \^ard is 
subject requires’’, wliieh find a place in 
the concluding portion of sec. 24. The 
answer must plainly be in the negative in 
the case before us; we need not express 
any opinion as to whsit the an.swer may 
be in cases where the parties arc not 
Mahomedans. In the first place, under 
the Mahoinedan Law, which applies to 
the j>artics before the (’ourt, the guardian 
of the i)erhon of an infant is not neces.sari- 
ly the guardian for the marriage of the 
girl. In the .second place, the Maho- 
medan fjaw does not require that the 
guardian should provide suitable marriage 
for his ward, though it gives him the* 
power to contract a marriage for the 
infant. The Mahoinedan Law does not 
irufiose ujxin guardians any religious obli¬ 
gation to provide .suitable marriagi's for 
their wards; indeed their )Tow<‘r is so re¬ 
stricted that, where a minor ha.s been 
given in marriage by a guardian other 
than the father, or paternal grandfathiU', 
the minor has what is called the option of 
puberty or option of repudiation, on at¬ 
tainment of age. We have therefore two 
fundamental po.silions under the JVlaho- 
medan Law, namely, first', tlie right of 
giving a male or female minor in marriage 
falls upon a line of guardians different from 
that to which the management of his pro¬ 
perty is entrusted and also from that to 
which the custody of his person is con¬ 
fined; and, secondly, that although the 
intervention of a guardian is an essential 
condition to the validity of the marriage 
of a minpr, it is not obligatory upon the 
guardian of the lu^rson, nor even upon the 
guajdkn for marriage, to provide a suit¬ 


able marriage for the ward [Macnaghten, 
Chap. VII, Articles 34, 16; Bailee, Book 
I, Chap, IV, page 45; Hamilton’s 
Hedayah, Vol. I, Book I, Chap. II, pages 
30, 37 and 39; Ameer Ali, Vol. II, pp. 
280—28'2 (third edition); Shama Charan 
Sarkar, Vol. I, p. 329; Abdur Eahman, 
Arts. 31—37, 41 and 42; Abdur Bahim, 
p. 331], It cannot reasonably be held 
that Ihe Mahomedan Law on the subject 
of guardianship m marriage has been 
abrogated by implication by sec. 24 of the 
(Juardians and Wards Act. One would 
ha\e expected to find a sjiecific statutory 
provision to this effect if the legislature 
really intended to interfere with the rule 
of .Afahomedari Jjaw which assigns the 
functioji of guardianship in marriage of 
an infant, uruh'r the name of jahr, to re¬ 
latives who are not ni'cessarily those entitl¬ 
ed to the general care and direct custody 
{hizomt) of the person ot the infant. The 
view we take is siip|)orled by the opinion 
of Sir Rowland Wilson (Anglo-Maho- 
medan haw. .\rts. 90 and 117). 

Th(' ([ue.stion next arises, what is the true 
function of the District Judge in the mat¬ 
ter of the disposal in marriage of a Maho- 
medan minor in resjicct of whose person 
a guardian has been appointed by him. 
We are not pn'pared to accept the extreme 
view that the marriage of an infant, who 
is a ward of Court, may be allowed to take 
place without the sanction or even the 
knowli'dge of the District Judge, although 
such view appears to have been indicated 
in IWi niwali v. Moti Karson (1). It 
would, we think, he contrary to first 
principles to hold that although a minor 
is a ward of (’ourt, an obviously unsuit-' 
able' marriage may be arranged for her, 
while the Court is ixiwerless to prevent 
what would manifestly be an irrevocable 
act permanently injurious to her beat 

(1; I. L. R, 22 Bom. 604 (1806), 
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interests for life. If this view were not 
maintained, grave complications might 
also arise, because under sec. 41, sub-sec. 
(1), cl. {(/), the lowers of the guardian 
of the person cease, when such guardian 
has been appointed (jr declared by the 
C'fuirt, only as hen the marriage has taken 
place with a husband who is not, in the 
opinion of the Court, unfit to be guardian 
of the person of the girl. This clearly 
indicates (he desirability, if not the 
absolute lu'cessity, of the sanction of the 
Court, befor<‘ the marriage is arranged 
and solemnised. We hold accordingly 
that a AAard f)f Court cannot marry without 
the consimt of the Court. This, indeed, 
has been recognised as an elementary 
princi[)le in the law of England [ Eyre v. 
Shafteshunj <■!), Jeffrys v. Viintesu'arst- 
leortlt (III, Tontbe’t v. Eh'rs (4)], and it has 
been repeatedly held that if a projxised 
marriage is unsuitable, the Court can, as 
representing the Sovereign in whom the 
guardianship of all infants is, in theory, 
vested, n'str.iin thi' marriage, even though 
(h(' guardian or the father has given his 
consimt I (ionlon v. Erwin (5), Wellesly 
A. Beaufort (O', affirmed by the House of 
Lords, ]\'cUeftIy v. \Vrlle.<!lij (7)]. This 
vieAV was accepted as ap]ilicable to the case 
of a Hindu minor for Avhom a personal 
guardian has been appointed by the Court, 
in Subhitlra Koer v. Dhaja Dhari (loswanii 
(8), where it was ruled that marriage or 
connivance at marriage AAith a ward of 
Court, Avithout consent of the Court, is a 
contempt of Court liable to be seveiely 
punished. 

(2) (1723) 2 P.Wm». 103 (112). 

(3) (1740) B*rn. 141 (144). 

(4) (1747) 1 Dick. 88, 

(6) 4 Brown P. C. 365 (1781). 

(6) 2 Ruaael 1 (20) (1827). 

(7) 2 BliKh. N. S. 124; 1 Dow. N. S. 162 
(182B). 

(8) 15 0. L J. 147 (1911). 


The proper procedure to be followed in 
cases of this description may now be 
briefly described. The guardian for 
marriage of the infant, who may have 
negociatod for the marriage, must apply 
to thd District Judge for his sanction. 
Mol ice of the application .should be given 
to the infant, to the guardian of person if 
be happens to be different from the guar¬ 
dian for marriage, and al!-’o to such rela¬ 
tions of the minor as the Judge may deem 
ni'cessary. He will then con.sider their 
obji’clions and suggestions, if any, and 
then determine whether the proposal of 
the guardian for marriage is for the true 
AA el fare of the minor or w hether the 
marriage is unsuitable by reason of in¬ 
congruity of age, inequality of rank and 
fortune or any likii nason. ff, on the 
materials hi'fore the District Judge, he is 
•safistied that the marriage is not un.sui(- 
al>l(‘, he Avill sanelion it. 

Th(' ordei of the District Judge in the 
caM' hefore us, tested in the light of tlie 
piineipfi's just explained, is clearly unsiis- 
tairiabii'. \o doubt, at one stage of the 
prcK’cedings ho rightly took the view that 
il is not the function of th(' District Judge 
to act as a match-maker, but at a later 
stage he adoj)t('d nu'asnres quite contrary 
to the principle hi' had laid doAvn. There 
was abso a dispute before him as to who 
was entitled under the Mahomedan Tjaw 
to act as guardian for the marriage of the 
minor. This he did not decide as he 
.should have done, but sujx'rseded both the 
claimants, ap(K)intcd his Nazir to hold an 
enquiry in the village and to make a pre¬ 
liminary selection of possible bride¬ 
grooms, and finally called upon the mother 
to select three from amongst the persons 
named by the Nazir’. When the mother, 
Avho was apjrarently treated as the guar¬ 
dian for marriage, could not make the 
selection, apparently for the reason that 
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men named by the Nazir quite suitable, 
the District Judge proceeded to make his 
own choice. This was clearly an irregular 
procedure. ]t is difficult to see why the 
choice should be n^strictcd to youngmen 
of the particular village, and why the 
guardian for marriage should be limited 
to the prediminary list of possible candi¬ 
dates prc}>ared by the Nazir. The choice 
has to be made in the first instance by the 
guardian for marriage, whoever ho may 
be, and the true function of the District 
Judge is to tost, whether the selection 
made by the guardian for marriage is or is 
not suitable. The District Judge does 
not appear to have realisc'd what respon¬ 
sibility would be iu\olved, if he had, with 
or \\ithoiit the asrisfanoe of his Nazir, to 
select the most suitable bridegroom or 
bride, as the, ease might be, for every in* 
fant in the district in resjx'ct of whose 
person a guardian might have been aj)- 
pointed by him. Nor did the li)istrict 
Judge realise that while under the Maho- 
medan Law none but a iMoslein can act 
a^ the guardian for marriage of a Maho- 
rnodan minor, the procedure he has follow- 
’ed has led to the sujK'rsession of such guar¬ 
dian by a Hindu gentleman, who, primd 
facie, would not have an intimate know'- 
ledge of W'hat W'ould be deemed suitatile in 
Hahomedan society. 

The only other question which requires 
oxarainatioii is, whether the order of the 
District Judge is open to appeal. We are 
of opinion that sec. 47. cl. (1), of the 
Guardians and Wards Act read jvith sec. 
43, sub-sec. (1), and secs. 21, 25 and 26 
does not cover the case; consequently the 
order is not open to ap])eal and can be set 
aside only in the exercise of our rcvisional 
jurisdiction. 

The result is that the appeal is dismiss¬ 
ed, but the Buie is made absolute and the 


The records will be returned to him, te 
enable him to take such further steps, if 
any, as the f>arties interested may desire 
him to ado{)t in accordance with the prin- 
cifrles explained above. 

litilo made absolute. 

[ORlMmAL APPELLATE JUAISDIOTION.] 

Aim*. No. 703 of 1914. 

Fletcher, J. 

Beaciu’roft, J. Sasui Rajaunsbi and 

1914, others, Accused, 

Heard, Appellants, 

20, November. v* 

Judgment, TnF. Kino-Empfrob, 

1, December., 

Criminal Pfoctdure Codt ,Aet Vo 1898\ ua, 
SH7, SSO—Forfeiture of pxrdon be'oro Committing 
Magistrate—Joint trial o^ approver with other ac* 
cnsed—l'lea of bar on the ground of pardon, in the 
Sesstons Cowl—Prehminary verdict o jury on 
tuck plea, propriety 0 , tak ng—Question oj JoTjeU- 
ure o pardon if a question of fact foi jury. 

Sea nil persons were charged with 
hut tug eommitfed daeoity. One of them, S, 
laa tendered and neeepted a pardon under 
■src. Cr. V. whilst the proceed¬ 
ings weie pending hejore the Committing 
Magistrate. The Magistrate subsequent 
lij Jorfeited the pardon granted to S and 
reeoniineneed the enquiry from the stage 
at whieli it was interrupted against S by 
the tender and acceptance of the pardon. 
.Ml the accused were committed to the 
Court of Sessions for trial and S having 
r.iised a plea in bar on the ground that 
he had received a pardon, the Sessions 
Judge took a special verdict from the jury 
in the first instance as to whether S had 
forfeited his pardon. The verdict of the 
jury was that S had forfeited his pardon 
and the trial was continued against all the 
accused. 

Held— T/mt where an approver has for¬ 
feited his pardon in the Magistrate's Court, 
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there is no illeyaliiy in proceeding with the 
enquiry against him and in committing 
him for trial joiuily ivith the other accused, 
and the commitment to and trial before the 
Sessions Court in the present case was not 
illegal. 

That the course adopted by the Sessions 
Judge in the present case in taking a 
verdict from the jury in the first instance 
on the pica in bar was correct. 

Held, per Bbachcroft, J.—That sub¬ 
sec. 2, sec. 337, Cr. P. C., does not mean 
that it is compulsory to examine the ap¬ 
prover in tile Sessions Court, if he has 
shown by his evidence in the Magistrate s 
Court that he is an untrustworthy 
witness. 

That under the present Code of Criminal 
Procedure, there is no provision for with¬ 
drawing the pardon. The act terminat¬ 
ing the pardon wis, under the old law, the 
withdrawal by the granting authority; 
under the -present law, it is the forfeiture 
by the approver. It follows as a matter 
of course that when the approver is put 
on his trial, he may plead his pardon and 
in such case it must be shown that his 
pardon has been forfi ited. The plea 
should be taken at the commencement of 
ill! proceedings before the Magistrate and 
it would then be necessary for the Magis¬ 
trate to consider whether the pardon has 
been forfeited. Hut if the Magistrate 
decides against the approver or even if the 
plea is not taken before the Magistrate, t 
does not follow that the plea cannot be 
pressed in the Sessions Court and when 
the case comes before the Sessions Court 
that Court ought to try the question 
whether the pardon has been forfeited 
before trying the general issue. 

fm the question whether the pardon 
m forfeited was a question of fact for 
jury. 


Qi’ken-Emprrss V . Natu (1) and 
Emtkror V . Aram (6) considered. 

This was an appeal preferred on the 
6th October 1914 against the order of W. 
A. Watson, Esq., Sessions Judge of 
]\riirshidabad, dated 15th July 1914. 

The facts of the ease will apjiear from 
the judgment. 

Babus Hemendra Nath Sen and Santosh 
Coomar Bose for the Accused. 

Mr. Orr and Bobu Jyotish Chandra 
Il'izra for the Crown. 

The Judgment of the Court was as 
follows :— 

Eliitcher, J.— The accused Ananta, 
Nani, Sashi, Gopal, Srikunta and Bolai 
were tried along with seven others, who 
ha\c been aeijuitted, witli haxirig commit¬ 
ted tlie otTericc of dacoity. 

I'he tiial took place bc'fori' the learned 
Sessions Judge of JMurshidabad and a jury. 
I’lie six Appellants belore us were convict¬ 
ed and each sentenced to undergo seven 
vi'ars’ rigorous imprisonment. Against 
that i-onvietion and sentence they have 
ajipealed to this Court. I'lio principal 
point that has bi'en argued m this appeal 
1 ^ as to the legality of the trial before the* 
liarued Sessions Judge. It appears that 
the accused Sashi was tendered and ac¬ 
cepted a pardon under ^.ec. 337 of the 
Code of Criminal Procedure on the 21st 
of Ajiril 1914 whilst the proceedings were 
[XMiding before the Committing Magis 
tratc. The Magistrate subsequently for¬ 
feited the pardon granted to Sashi and the 
n Hgistertal inquiry was recommenced 
from the stage at which it was interrupt¬ 
ed as against Sashi by the tender and ac¬ 
ceptance of the pardon. The Magistrate 
committed all the accused for trial. Sashi 
having raised before the learned Judge a 

(1) I. L. B. 27 Cal. 137 (ISSO). 

(«) I. L. B. 87 Cal. 84S (1210). 
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plea in bar on the* ground that he had 
received a pardon the learned Judge took 
a 8i>ocial verdict from the jury in the first 
instance as to whetlier Bashi had forfeit¬ 
ed his pardon. The jury having returned 
a verdict that lie had done so, the learned 
Judge then continued the trial against 
all the accused. 

Against this procedure two points have 
been urged on (he apfieal before us—(1) 
tliat the jrtCK'edure of the Afa-gistrate in 
recommencing the magisterial enquiry 
against Bashi from the stage' it was inter¬ 
rupted by the tender and acceptance of 
the pardon and the commitment of Bashi 
to take his trial with tlu' other accusi'd was 
ilb'gal, and (“2) the taking of a s[)('cial \er- 
dict of the jury as to whether the pardon 
granted to Bashi had b<'en forfeited was 
also illegal. On the first [viint authoritit'S 
have been cited show'ing that when the 
approv('r de\iates from the condition of 
his pardon in the Sessions Court, he cannot 
be removed from the witness-box and 
])lac*ed in the dock as iin accusi'd. T should 
have thought that such a }iroposition did 
not require any authority. It is obvious 
that the Court of Sessions could not try 
a fierson who had not been committed for 
trial. 

The question however as to whether or 
not an approver whose pardon has been 
forfeited by the Committing Magistrate 
can be committed and tried along with the 
other accu.scd is a totally different ques¬ 
tion. 

On behalf of the. Appellants, the deci¬ 
sion in the case of Queen-Ihriprcss v. iVutu 
(1) is much relied on. No doubt the 
observations of the learned Judges (Rara- 
pini and Tratt, JJ.) in that case do lend 
support to the argument on behalf of the 
Appellants. In that case however a 
charge had been framed against the two 

(1) 1. Lu R. Cat. 137 (1899). 
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approvers under sec. 194 of the Indian 
Penal Code without the sanction of the 
High Court. The remarks of the learned 
Judges that “ a person to whom a jiardon. 
has been made should not be tried for an 
alleged bri'ach of the conditions upon 
which thi; jiardon was tendered until the 
original case has been fully heard and 
determintd ” show clearly that what the 
learned Judges were considering was the 
charge under see. 191 of the Indian Penal 
Code. 

Tn m\ opinion that case cannot be 
taken as an authority for the pro]K>sition 
that whi'ie thi' a[)prover fails to act up 
to thi' <-onditi(m of bis pardon before 
the inipiuing Magistrate the Magis¬ 
trate i-aiuiot recommence the enquiry as 
against the apju’over and commit him to 
take his (rial along with the other accused. 

As against the interpretation sought 
to be placed on the decision in the case 
of The Qu('en> Emprcus v. Eafu (1) by the 
learned Vakil for the Ap|x,'llants, there is a 
coiisideiablc body of judicial authority in 
which a different m«'W was laken. In 
the case of (,iin <n-E)nitr(ss v. Urij Narnin 
{■!), the It'uriKid Judges observed “ we 
are unable to find an} thing in the Code 
of CrimuMl Procedure which would ren- 
der it necessary that an approver whose 
pardon ha^ b( ('n withdrawn by the Magis¬ 
trate and will) has ht'cn committed by the 
Magistrate in time to stand his trial along 
with the other accused in the case should 
he tried separately from them.” A 
similar view was taken in the case of The 
Emperor v. Eudhan (Ib, and also in the 
case of Sultan Khan v. King-Emperor (4), 
and in the case of The Emperor v. Bala (S), 

(1) I. L R 27 Csl. 137 (18P9). 

(2) I L. R. 20 All. 629 (1898) 

(3) I. L. R. 29 All. 24 (1906). 

(4» 5 A. L. J. 691 (1908). 

(6) 1.1*. R. poffl, 67P (IfiQl). 

38 
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a similar view seems to have been taken by 
Fulton, J. 

1 think that the opinions expressed in 
these cases are correct and that the case 
o.‘’ Qucm-lJmpress v. Nafu (1) is only 
an authority for what was actually 
decided in that ease, name'y, that “ a ]K'r- 
son to whom a tender of pardon has ht'cn 
made should not be tried for an alleged 
breach of the conditions u}X)n which the 
pardon was tendered until the original 
case has been fully heard and deter¬ 
mined.” These remarks ap|X'ar to me 
tf) be only capable of referring to a charge 
under sec. although j^erhaps the judg¬ 
ment is not very happily wwded. In 
that \i('W’ the oninions expressed in Qnccu- 
EmprC'ts V. Satu (I) are not in conflict 
with the judgments of th(* High Courts 
ot .Mlahabad and Bombay which I have 
cited above. 1 think therefore that the 
commitment to and trial before the Ses¬ 
sions Com1 in the jire.sent case was not 
illegal. 

Tln‘ second question urged on this ap¬ 
peal is that the trial was illegal by reason 
of the learni'd Judge having taken a ver¬ 
dict from the jury as to whether Sashi 
had forfeited his pardon or not. The 
only case cited in support of this argument 
is the di'cision of this Court in the ca.se of 
Emperor v. Ahavi (0). That case came 
Ixfore a S|)eeial Hmch of three Judges, 
consisting of Holmwood and Sharfm'din 
and D. Chatterjee, JJ., under the pro¬ 
visions of (he Triminal Law Amendment 
Act. Holmwood, J., held that the Coni- 
mitting Magistrate was the sole author¬ 
ity to determine whether or not the pardon 
had been forfeited. The grounds on 
which Holmwood, J., formed this opinion 
are stated by him as follows :—‘‘ As soon 
^as a charge is drawn up, the accused is 

(!) I. L. R.27C«). 137(ies9). 

(«) I. L, R. 37 Ci|l. 846 (19101. 


ipso facto put upon his defence. The 
word ‘ withdrawal ’ has be(‘n left out of the 
present Code and as I have just said the 
forfeiture appears now to operate ipso 
facto”. In support of this view the 
learned Judge relies on the case of Queen- 
Empress V. Manik Chandra Sarkar (7), 
which lays down that the withdrawal or 
forfeiture of the pardon should be by the , 
authority that granted it. But that case 
did not decide that the validity of the 
withdrawal or forfeiture could not be ques- 
(ioned at the trial. The oth(‘r case 
[Kulldn V. Emperor (8) | relied on by 
Holmwood, J., with all diic* re.sp(‘ct to the 
learned Judge, decided exactly the op^xisite 
In what that learned Judge did. Towards 
(he ('lid of his judgment Holmwood, J., 
however remarked that ‘‘it ia open to the 
accused here to show that the statement 
he made on oath was not a false statement 
induced by impropi'r influence ”. D. 
Chatterjee, held, that as the ca.se came 
before the Court as a ‘‘ sjx'cial tribunal ” 
under the provisions of the Criminal Law 
Ariu'ndment Act, th(‘ Court had no jurisdic¬ 
tion to enquire into the fact whether tha 
jiardon had been [mqx'rly forfeited or not. 
Chatterjee, J., however remarked that ” it 
is perh'ctly o|)en to the accused to show 
before us in this Court, that the state¬ 
ments that are alleged to be false are true 
in fact or were induced by improper in¬ 
fluences The tribunal before which 
that case came was not a ” sjx'cial tribu¬ 
nal ”, but the High Court though, no 
doubt, the Bench was sjx'cially constituted 
to hear a case committed to it under the 
provisions of the Criminal Law' Amend¬ 
ment Act. The provisions of the law 
('xcept so far as^they have Been varied by 
the Criminal Law Amendment Act apply 
to such trials. 

(7i I. L. R. 24 Cal. 492 (I897t. 

(8) I. L R. 32 Mad. 173 (1908), 
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I am unable to concur in the views ex¬ 
pressed in the case of Emperor v. Ahani 
(0) which appears to me to be opjwsed to 
whole current of judicial decisions in 
India. Nor can I understand the re¬ 
marks of the learned Judges that if the 
Committing Magistrate was the sole Jiidge 
as to w'hether or not the pardon had been 
forfeited, the accused could lie |K'rinitted 
to give evidence to show that his former 
statement was true or induced by im¬ 
proper influences. Such evidence w'oiild be 
irrelevant on the charge of dacoity against 
the accused, but would be relevant on the 
issue as to whether the pardon had been 
validly forfeited. On the other hand, 
there are a number of authorities in w'hich 
a different \iew’ has biam taken. 

In the case of KuUan v. Emperor (8), 
the learned Judges temarkod : “ We think 
that where a f>ardon has been tendered 
and the api>rover is afterwards put on trial, 
he should be asked if he relies on it and 
if ho says ‘yes’, which is a plea of 
}>ardon, th»' issue as to the pardon .should 
be tried first.” Again, in the case of 
Magirisami v. Emperor (9), it w'as held 
tliat the Judge at the trial at the Sessions 
must leave it to the jury to decide, whether 
the ])ardon had been actually forfeited 
and not decide the }x)int hiiuself. 

The High Court of Bombay has adopted 
a similar view. 

In the ease of /?. v. Bala (5t the follow¬ 
ing observations appear in the judgment 
of the learned Judge.s: ” As the law’ now 
stands, the (piestion is w hether the accused 
has forfeited his pardon by some act of 
his own—not whether the ^fagistrate has 
validly withdrawn it. This question is one 
of fact on which it is clear that the 
^fagistrate may hold one opinion and the 

<5) I L. R. 26 Bom. 675 (1901). 

(6) I. b. R S7 Cal. 8i5(l010). 

(8) I. U R. 32 Had. 173 (1908). 

(9) I. L. K 33 Mad. 614 (1910). 


Sessions Court another just as may happen 
on any other question of fact at issue in 
the case. The Sessions Court has to 
determine for itself on the evidence before 
it whether the pardon has been forfeited; 
for, if not, the accused who has accepted 
such pardon cannot be tried Again, 
in the case of Emperor v. Kothia (10), 
Aston. J., lemarked : “It is therefore 
open to a jiardoned accomj)lice, if placed 
on trial us an accomplice who has forfeit¬ 
ed (he pardon aln'ady accejited by him, to 
plead m bar of the (rial that he did comply 
with the condition on which the tender of* 
pardon was m.idt', and such plea in bar of 
trial would haw to be gone into and decid¬ 
ed before the accused is called to enter 
his pit a in deference to the charge of 
having committed the offence in respect 
of which the pardon was tendered ”. The 
same \ a w w as taken by the Chief Court 
of till' Punjab, as will ajijiear from the 
following n niarks in the judgment in the 
ease of E. v Ealu (11), “ the word ‘ with- 
drawn ' docN not now appear at all. The 
word ■ forfeited ' has been .substituted. 
I'lider the present Code, therefore, a 
pardon cannot be withdrawn, it can only 
he £orfeit( d and whether or not it has been 
forfeited will be a (juestion of fact to be 
tried .aid decided by the Court acting 
under eonqw'tait authority, which tries 
such i-MTson in resjiect of the charge in 
regard to which a pardon w'as tendered 
to him Against this large body of 
judicial authority there is only the deci¬ 
sion in (he ease of /(. v. A bant (6). But 
whim (hat case is closely looked at, it 
cannot be taken as an authority the other 
way. For the (’ourt admitted evidence 
to show’ that the statement of the accom¬ 
plice whose fiardon had been withdrawn 

(6) I L. R. 87 Cal. 846 (1910). 

(10) I. L. R. SO Bom. 611 (1906). 

(11) SI P. R. 1904. 
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was not false and that such statement was 
induced by improper means which was 
clearly irrelevant on (he charge of dacoity, 
but relevant on the pica as to whether the 
pardon had been validly withdrawn. In 
that view', the judgment in the ca.sc of li. 
V. Abani (0) can be reconciled with the deci¬ 
sion of the other case's T have referred to 
above, although it may not have been 
strictly regular or in aceordaircc W’ith tin* 
weight of judicial opinion to have tried the 
plea in bar along with the charge on whicli 
the accused uas committed for trial. The 
course adopted by the h'arned Judgt' in 
the pre.sent case in taking a verdict from 
the jury in tlie first instance on the ])lea 
in bar was manifestly correct. 

Then a subsidiary |)oint was raised that 
tlie fact that the li'anaal Judge took tlie 
verdict of the jury on the plea in bar rais¬ 
ed by Sashi after recording some of the 
evidence on the cliargc vitiates the trial. 
But Sashi when called u}X)n to ijlead rai.sed 
his plea in bar in such an obscure manner 
that the learned Judge apparently in the 
first instance did not grasp what Saslii 
meant when he said he was a witness. 
As soon, however, as the learned Judge 
realised the plea that Hashi wished t(. place 
before the Court, he proceeded in a regular 
manner, and any irregularity that then- 
may have been cannot luiva* pi-ejudiced the 
accused at th(! trial. Finally, it was 
argued that the learned Judge in his 
charge to the jury on the charge u|K)n 
w'hich the accused had been committed for 
trial misdirected the jury. I was and stiil 
am unable to ap[)r('ciate w'hat were tlu* 
misdirections the learned vakil for tlu! 
Appellants complains of. But even if 
the iwrtions referred to amounts to mis¬ 
directions, they are of such a trivial nature 
tihat they could not po.ssibly have had any 
effect on the verdict of the jury. 

(6) I. L. H. 87 Cal..845 (1910). 


In the result, I think the present appeal 
ought to be dismissed. 

BeachCROFT, J.—The learned pleader 
for the Appellants bases his appeal on 
three grounds: (1) that the joint trial of 
the approver, Sashi, and the other accused 
was ilk-gal, a branch of which argument 
is that it was incumbent on the prosecu¬ 
tion to examine Sashi as a witness at the 
Si‘.4hi(ms trial, (“J) that the Judge adopted 
ail i-xtraordinary procedure in taking a 
vt-rdict on the question whether Sashi had 
forfeited his pankm, after (he examina¬ 
tion of elev(-n only of the fifty-five prose¬ 
cution witnesses, which seriously proju- 
di<-(‘(l the Apjtellants, (.1) that there were 
misdirections in the charge to the jury. 

INf.my cases are to be found in the re¬ 
ports in which the question of the joint 
trial of an approver with tlu' other accus- 
c-d has arisen, and in approaching a con- 
.-jideration of these cases there is a broad 
dividing line Ix-twi-en Hk' two classes into 
which (hey naturally fall, a line which, I 
think, has not alw.i;ys been observed. 

One (-lass i-omprises those cases in which, 
at the Sessions trial, tlu- approver has 
tailed to obsf-rve the conditions of his 
pardon, and has then Ix-en tran.sleried 
tiom tin- witness-box to the dock and tried 
w i(h the other accu.st-d. Instances of such 
(-a^es arc tho.se ot Queen v. I'iiumher 
Dhuber (IJ), Queen Uipro Das (13), In 
re Jojjiulec i'aramamk (14), Queen- 
Kinpress v. MuUia (15), Queen-Empras 
\. Huma Terati (10) and Queen-Empress 
V. Jo(jat Chandra Mali (17). , To the pro¬ 
cedure adopted in such cases, there, has 
been* a double objf'ction, viz., that the trial 
of the apjirover was without jurisdiction, 

(12) 14 W. R. Critn. 10 (1870). 

(13) 10 W. R. Crim 43 (1873). 

(14) 7 C. L. R. 68 (1880). 

(16) I. L. R. 14 All. 602 (1892). 

(16) I. L R. 16 M»d. 862 (1882). 

(17) I. L. R. 22 Oal 60 (1804). 
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he never having been committed to the 
Sessions and that to lake him straight from 
the witness-box to the dock and try him 
with the other accused prejudiced him in 
his defence. 

The second class comprises those cases 
in which in the Magistrate’s Court the ap¬ 
prover has failed to observe the conditions 
of his pardon and his [>ardon having been 
withdrawn, the enquiry against him ni 
resfx'ct of the oflenc(! has been contihued 
along with the enquiry against the other 
accused and they have jointly been com¬ 
mitted to the Sessions. It is clear that 
n marks made in the first class of cases 
to the effect that thi' trial of the approver 
.should aw,lit the termination of the trial 
of the other accused can have no ajiplica- 
tion to the totally diflerent state of facts 
rni't with in the .second class when the 
apjiroviM’ conies before the Session.s (’ourt 
as an accuscsl and not as a witness, but 
those remarks have beim quoti^d in support 
of the view that when the pardon has been 
withdrawn befoie the case has come to 
the Sc'^sions, the joint trial is impro|>er. 

The curient ot decisions that the trial 
of the apiirover must await the trial of 
the other accused even in the second class 
of cases, was startl'd by the case of Queen 
Empress v. Sudra (18) decided by a single 
Judge. This ca.x' does not really fall 
within either of the classes to which 1 
have referred, for tiie approver was com¬ 
mitted to the Session.s not on a charge of 
murder, which was the charge against the 
other accused, but in a separate proceeding 
on a charge of receiving stolen property 
belonging to the murdered man. The 
case turned on the meaning of the words 
‘ ‘ in the case ’ ’ in s<}c. 337 of the Code of 
Criminal Trocedure, and Knox, J., re¬ 
marked that the approver should not be 
tiled till the original case had been fully 
(18) I. L. R. 14 All. 886 {mi). 
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heard and determined. That this dictum 
could not be universally correct was realis¬ 
ed by the learned Judge, who mentioned 
one difficulty which might arise from its 
universal application, viz., what was to 
be done w’hen some of the accused in the 
original ca.sc' absconded, and hinted that 
in such a case the rule might be relaxed. 

This case w'as subsequently dissented 
from by a- Division Bench of the same 
Couif, Queen-Empress v. Brij Narain 
M(()t ci), and the laler decision was follow¬ 
ed m Empiror v. Budhan (3). 

Shortly after the decision in Queen- 
Empress V. Brij Narain Man (2) a Bench 
of th(' r.ombay High Court in Queen- 
Empress V. Bhaii (19) took the view that 
not lung could b(' done against an approver 
till the tiial ol the other accused at Ses- 
sions was finished. The learned Judges 
relicfl on (he case of Queen-Empress v. 
idudia (18) and five other ca.scs not one of 
which IS an authority for the general pro- 
jiosilion stated. This ca.so was doubted 
by Fulton, J., in the later case of King- 
Empaor v Bala (o) and the judgment of 
CandN, J., shows that at an earlier stage 
a view uicuiisistent with that expressed in 
Qiii (n-Empiis<t Bhau (19) had been 
adopted 

In this Court the only reported case is 
that of Queen-Empress v. Natu (1). In 
that case (he commitment of the approver 
was criticised on three grounds, only two 
of which have any bearing on the present 
discussion These are that it wTis obli- 
g.itoi} that the approver should be avail¬ 
able as a wi(nes.s at the Ses.sions trial and 
that (he commitment of the approver 
before the trial of the otln'r accused had 

(1) I. L. K. 27 Cal. 187 (IfcM). 

(2; 1 L. R. 20 All. 629 (1808'. 
iS) I. L R 20 All. 24 (1906), 

(6) r. L. R. 25 Bom. 675 (1601). 

(18) L L. R. 14 All. 836 (1801). 

(19) I. L. R. 28 Bom. 498 (1898). 
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terminated was illegal. Logically, the 
second reason v\ould appear to depend on 
the first, for if there is no obligation that 
the ap|>rover should be available as a 
witness at the Sessions, there would appear 
to be no reason, as a general proposition 
of law, for delaying his trial till the termi¬ 
nation of the trial of the other accused, 
though circumstances might exist, which 
would induce' the Sessions Judge as a 
matter of discretion to direct a separate 
trial on the ground of inconvenience or 
possible prejudice' to the other accused. 

Sec. 3;i7 (f?), C. I’. C., provides that 
a per.son accepting a tender of pardon is 
to be examiui'd as a witness in the case. 
That condition is fuKillcd when the ap¬ 
prover is examined as a witness in the 
Magistrate’s (’ourt. In my opinion that 
sub-section docs not mean that it is com¬ 
pulsory to examine th(' ap])rover in the 
Sessions Court if he has shown by his 
evidence in tlu' ^Magistrate s Court that 
he is an untrustworthy witness. It is 
contrary to all piinciples that the Crown 
should be obligi'd to examine as a prosecu¬ 
tion witness, a person who has shown 
himsc'lf by Ins evidence in a previous stage 
o* the case to be untrustworthy. This view 
was taken in the ease <jf Quevn-Hmyress 
V. Ramasami (-20). Incidentally I may 
remark that the view expressed in the 
same case that beyond revoking the pardon 
nothing shoidd be done against the ap- 
l)rover until after the trial of the other 
accu.scd is over is obiter dictum and based 
on the case of Rmperor v. Bhau (19) and 
the case's (herein (juoted, which apply to 
an entirely different state of facts. 

It is to be noticed that the learned 
Judgf's who di'cidcd the case of Queen- 
i4j^rcss v. Natu (1) though referring to 

(K I. L.R 27 C*l. 117 (U««). 

(19) I. U R. 23 Bom. 498 (1S98). 

(20) 1. U R. 24 M»d 321 (1900). 


sub-secs. (2) and (3) of sec. 337 say that 
the intention of the law is that the ap¬ 
prover shall be “ available ” as a witness 
in the Sessions Court. If sec. 337 (2) 
really applies, his examination is compul¬ 
sory. The language of the Code is im- 
IK'rative—“he shall be examined”. I 
have jMjinted out that there is no obilga- 
tion on the prosecution to examine him at 
th(' Sc'ssions trial, if he has previously 
shovv'n himself untru.stvvorthy. There is 
iK'ver any obligation on the accused to 
examine a witness, and with all resj)ect to 
the learned Judges, 1 see nothing in the 
•section to lead to the .su|>|H)sition that no 
action is to be taken against him in order 
that he may be “ available ” as a witness 
for the df'fencc. In fact, he will be avail¬ 
able' as .such witness if at (he Sessions trial 
he i-. able to successfully plead that, he 
Las not forfeited his pardon, though 1 do 
not wish to be understood as giving this 
contingency as a rea.son for differing from 
the view expn'ssed in Queen-Empress v. 
.\u/« ( 1 ). 

J am of o])inion that where an approver 
has forfeited his pardon in the Magis- 
tialc’s (’ourt. there is no illegality in pro¬ 
ceeding with the enquiry against him and 
m committing him for trial jointly with 
tlu' other accused. 

The 8('cond argument advanced by the 
learned pleader for the Apyxillants was, as 
originally formulated, that the procedure 
of the learned Sessions Judge was unin- 
t('lligible, and it is quite clear that he did 
not realise what the object of the learned 
Judg(' was. It would have been better if 
the learned Sessions Judge had clearly 
stated in his order-sheet, what was the 
preliminary point on which he beard 
arguments on the 4th July. But an 
('xamination of the earlier proceedings 
leads to the conclusion that he was trying 
(1) I. L. B. 37 Tal. 187 «1899). 
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a preliminary issue in bar on a plea by 
Sashi that he bad been granted a pardon. 
On the charge being read, the following 
plea by ^ashi was recorded, “that he is 
a witness, that he cannot bo tried in this 
case and that he is not guilty This 
may reasonably be read as, first, a plea of 
pardon, second, an objection to being tried 
jointly with the other accused, third, a 
l>lea of not guilty on the general issue. 

It apjx'ars that an argument was tlum 
addressed to the learned Judge objecting 
to the Magistrate’s procedure in cancel¬ 
ling the pardon and at onei* procc'odmg with 
the enquiry against the accused jointly. 
The learned Judge decided that he coul.1 
do nothing in view of sec. ‘215 of the Code 
of Criminal Procedure. Thmi on the 4th 
July, after the examination of 11 wit¬ 
nesses, the evidence of Hasin giviui before 
tlie Committing ^Magistrate was read. 
This was followed by arguments on the 
“ preliminary iioint Th(' Judge then 
charged the jury and took their verdict on 
the que.stion whether Bashi had forfeited 
his pardon. 

From this it is evident that the learned 
Judge w’as trying the j>rcliminarv issue 
raised by Sashi’s plea of pardon as a bar 
to his being tried at all. 

This raises the question whether the 
procedure adopted was correct. The 
learned jdeader for the Appellants argues 
in the first place that the only yx'rson to 
decide wdiethcr the pardon was forfeited 
was the authority who granted the pardon, 
and in the second that if this was a ques¬ 
tion for the Court of Sessions it w as one for 
the Judge to decide and not the jury, and 
to support the second part of the argument 
he relies on sec. 298 (1) (c) of the Code of 
Criminal Procedure. 

In the case of Queen-Empress v. Manik 
Chandra Sarkar (7) it was decided that the 
(7) I. L. B. 34 Cak 493 (1697). 


authority which granted the pardon was 
the authority which had jurisdiction to 
revoke it. That case was decided under 
the old Criminal Prexedure Code, Act X 
of 1882. The decision has become obso¬ 
lete, for Act V of 1898 made a radical 
alteration in the law'. Under the existing' 
Code there is no provision for withdraw¬ 
ing the pardon, but the first clause of 
see. .‘}.‘}9 shows in what circumstances the 
pardon is forfeited and the second clause 
provides that when forfeited the approver’s 
statement may be given in evidence 
against him. Under the old law the 
pardon remained in force until it was with¬ 
drawn by the authority granting it in con- 
secpience of a failure by the approver to 
observi' tla' condition under which it was 
granted ; uiuier the present law the result 
of a failure to observe the conditions is 
that the approver may be put on his trial 
w’lthout any formal order of withdrawal 
or cancellation. ' The act terminating the 
pardon was, under the old law, the with¬ 
drawal b_\ the granting authority; under 
the piesent law it is the forfeiture by the 
approM r. It follow.s as a matter of course 
that when the approver is put on his trial, 
h(' iii.iv j'lead his pardon, and in such ca.se 
It must be shown that his pardon has been 
forfeited. 

Then arises the question what Court is 
t(/ di'cide whet her the pardon has been for¬ 
feited. The plea should in my opinion 
be taken at the commencement of the pro¬ 
ceedings before the Magistrate, for it 
strikes at the jurisdiction to take any pro¬ 
ceedings at all against the approver, and it 
would th(>n be neces.sary for the Magis¬ 
trate to consider whether the pardon had 
bcmi forfeited. But if he decides against 
the approver or oven if the plea is 
not taki'ii before the Magistrate, it does 
not follow that the plea cannot be 
pressed in the Sessions Court. That is 
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the Court which has to decide on the guilt 
01 innocence of the acciiM'd, and I cannot 
conceive that the Court which has to ad¬ 
judicate on that point has its hands tied in 
regard to what may be the strongest and 
pcrhai)s the only jioint in the accused s 
defence. Tlic position is exu<*tly the same 
as in any ordinary Sessions trial, e.g., on 
a charge of Criminal breach of trust. The 
Committing Afagistratc has to be satisfied 
both of the trust and of the breach before 
he can commit and the Sessions Court has 
to enme to a finding on both points before 
it can convict. So if a pardon has bee i 
granted, the forfeit me must be proved. 

When the case comes before the Sessions 
C<iurt, that Court ought to try the (pies- 
tion whether the pardon has been forfeitel 
btfore trying the geni'ral issue. It is 
jxissible that the evidmice on the issues 
may overlap and in some cases be practi 
cally identical and that seems to me to be 
the only argument against trying the 
question of forfeiture of pardon before 
calling on the ac^'used to [dead to the 
charge of the olTence, and where such is 
the case, it might be a reason for the Judge 
to use hi.s discretion and order the ap¬ 
prover to be tried .separately from the 
other accused. 

In expressing the above views as to the 
change made in the law by Act V of 1898 
and a.s to the duty of the Sessions Court 
to try the question whether the pardon 
was forfeited or not, I have not failed to 
consider the judgment of Holmwood, J., 
in Emperor v. Abani Bhusan Ghalcrahati 
(fi). It is truee that the learned Judge 
expre-ssos the opinion that the enquiry i.i 
to forfeiture should not be re-oiienel at 
the trial, but in the concluding paragraph 
of hi.s judgment he .says, “it is open lo 
accused here to show that the state¬ 
ment he made on oath was not a false 
(6) I. L. a 87 C«I. 816 (ie08 , 


statl'ment which is only another way 
of saying that he may prove that the 
pardon was in fact not forfeited. The 
learned Judge theicby in effect says that 
I bo question may be re-opened. Chattcr- 
j(c, J., in tlie same case says, “it was 
for tbe Committing ]\lagistrate to decide 
Ibis question (i.c., the que.stion of for¬ 
te itiirc). 1 say this with this qualification 
lliul this is only for the purpose of the 
commitincnt, amt it is open to the accused 
h) show' before us in this Court that the 
slati'inents wdiich are alleged to be false 
are true in fact which I take to mean 
that the Magistrate must come to a find¬ 
ing on the <}uestion of forfeiture before be 
can commit to (he Sessions, that bis find¬ 
ing has no elfect beyond the proceedings 
in bis own Court, and tliat the question 
can be le-opeiied m th(' Ses.sions Court. I 
eonsi(l('i- that not only may the question 
l»e le-opened, but the onus is on the Crown 
to prove that the jiaidon has been for¬ 
feited. 

A’ow, assunung that the procedure 
.idoptcd w'as not quite eorrect, in that 
evidence should have been taken only as 
against Sashi in the first instance and only' 
on (he pr'Iiniinary plea, there is no reason 
to suppose that any of the accused has 
been in any way [irejudiced. 

'J’lie argument that it was for the Judge 
and not the jury lo decide whether tho 
|)ar(lon was forfeited, is not supported by 
sec. ‘298 (I) (c) of the Code of Criminal 
I’rocedure. That clause refers only to a 
finding on a question of fact which it >8 
necessary to prove lo make other evidence 
admissible. Here tho question of for¬ 
feiture of the pardon was important not 
fo^‘ the purpose of making other evidence 
admissible, but for (he purpose of determin¬ 
ing whether the trial could at all continue 
as against Sashi. That was a question of " 
fact for the .jnry^ .. ’ ‘ ' 
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Culture and law. 

i’lulcssoi Kolllll ol lictllll is pclluils, Liu 
most ciiiilili iiiid (iNlingiiislud jmist ol tin 
piisiiit tiiiiis Oil! ol his most umiikal'li 
coiiliihiition to tlu 11 y il lit( t.itiiin IS till J’liilo- 
ol Ij.iw wIikIi has iiciulK hu n tuns 
lakd into Kiudish in \niiiici \\ i liivi not 
had \(t a hist h.iiid uiiiiamtiiKi wilh this 
woik hut \M liiid notuis ol it in out lij>al toii- 
tf'lllpol 11 K S llolll KlOts 111! s( 1 \\ 1 IK told 

thal till Kaiiud i'lolissm .ucipts lli^ils 
J'/ii iiiiiiK iia/oi/i/ of Sinni ,is (In hasis o] his 
])liiloso|)h\ Th( Il lined aiillioi s.i\s tint llu 
})hil()so])h\ ol law IS i hiiiuli ol |ihilosophv 
(It ahn{( with man md Ills (idtiiu ( idliiit , 
hp dehnis ,is thi' lonliol ol niliiu l)\ 

scKMUi and alt ind t'\ii\ cdliiu . in his 

\itnv, must hi pio\ idi d u itli its loiii spoudin^ 
and n|>|>ropii.iti s\sti m ol law In this philo 
sophv hi duals witli hotli pinati and jmhiic la\\ 
from this point ol viiw Tin oiigiiial woik 
vas wrilliii in 191 )') and \\i piismm tint tlu 
li'ained Piolossoi will find insiipiiahli ditli(ult\ 
in Ihe next edition oi his woik to iiconcdt his 
theoiy to the s,iva},uiy ol liis coinpatuots m 
the modern Eurojiean War. 


Detention of captured enemy ships. 

1 1 till Lull l/iiiyiirim and lUvicw the 
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kiKiuii to till piiitici in pti/i, and it would 
Il i\i I) I n imii li In tti i il the in itteis liad simply 
Ikcu uijoiiuud ^uiiiilh It 1111} he a ques- 
t on uliitliii I ihini ha\in{/;huii deluiitcly 
mull i 111 III siiiMisidul III tuluii 1 )} anothoi 
11 tlu (otiiiswiti iskitl lo pioiI c(l to condern- 
jHlinii II mulil Kg 11(1 itsi It a'' fuiuta ofjido 
\ pii/t mii-'l III hiouttht to piompt Inal—but 
till pinpiiiiN III duiiitioii coiitil tilln l>e plea 1 - 
c(l Is I II 1 on III Hilt imiimliatil} pioctcdmg 

10 SI 111 nil \ii Jolthi riaf,iu ( onveiilion 
wliiili |iii\idis tint il UK III} ships aio pre- 
A III d In (III must iiu 1 s to dipait within the 
jiuiod ii ,.,11(1 lonti mpl (led h\ Ait 1 , they 
shill mils Ik dll mud md not loiifiscated 
Hum jiioMsions (lu wnt( I loiisideis an mere 

11 (Ilium iiiliiiiiiis \(i (loiil)t they are so 
Till diiiMu llu pK s( nt wu li these ucom- 
1111 lidiiiiiii-. Il iiidl upon ind luiet with the 
ippn \ (1 111 tlu 111 i| iiit\ol tip 111nitniK nations, 
(h \ will 11" to till link ol ijituiwed piaotico 
wliiili tlu miiioiih will (\eniiia!ly ha\e to 
a I Cl pt 

Repudiation of Capitulation by Turkey. 

Iiiil(\ liishfiK ii|)udiited till capitulations 
wliiili lii\( lidti 111 loKi thiie foi long The 
I III ip( in ind \nuiu in siih|tds in Tiiikev ha^e 
toi I na III 11 I \unpl horn tin loc il tenitorial 
iiiisdutim mil lii\( Ik ( n sid)|iet to the c\tra- 
1 iiiiotiil |ui' 'utiiin ol the ( onsnlar Courts 
'link \ Ins luui pioti sling against the piris- 
il I Ik n loi soiiK Imu [iis| It must he said th.at 
.illlioiuli llu iiiimIu lion Is 11 itmi d In Millie of 
i tpiliil itioiis w liu II 111 i\ lu K g nded as tre.ities 
\i I 111 ( \ iiiiin ition ol llu li lleis of the treaties 
woiill 11 idl\ siippoit llu su|X‘istructure of 
liiiisdii luiii (h’t Ills hi t n mod thereon 
Tlu \ ongmihd in tlu tight of tlu Consul mere- 
h lo ifl( nd Cud oi Ciiminal trials where the 
suh|((t of his Rtato was concerned It is 
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tbiofly tho language diffieulty that, has been 
uistruiiieiital in enabling (he Consul to take 
|iart jn such trials and gradually exercise even 
S( le jurisdiction in their connection. The 
slender foundation h) (he treaties has thus 
been overgrown by a very large; accretion of 
cusbun and practice'. We* })resunie that the 
Suprenu! Consular Ceeurt at Cejiistantinoplc and 
the Appellate Jurisdiction ed' the' Privy Council 
thereon arc now things eef the })ast. Tn the Joris 
((ISC, where a Jielgian uas chaige'd v\ith shoed- 
ing at the Sultan in Constantnuiple', the whole 
practice aiiel pren'celnre* anel e'xtra-territeirial 
juri.selietiem we re' challe'uge'd and examineel. It 
may be; said that neiw the' more liberal vie'w of 
Jnte'rnatieiual Law would harelly leiiel any 
cenintenanee tei such jnrisdii'liem where an 
Orie'lila' So\ere'ign cbeieeses tee repudiate' it. The' 
repudiation by Japan ed the' jurisdiction was 
neve'r epieslieifu'd. So Turkey is certainly with¬ 
in her rights to re'pudiate' (he* juriseliction. But 
hi'i' rs'pudiiition gives rise' tei the* epiestion 
wbi'lher (he- Kgvptian (ieiM'nmu'jil which lias 
now ri'piidiali'il the' overlordshi)! of the' J'lirkisb 
Sove'fe ign woiilel .not be jiistiiie'el after this in 
te piidi!'ing also tlu' jiirisilie'tion id the' Mixed 
Trihun; I m Lg.\ pt wliie-h in a mamu'r owe'S its 
juri.silietion to Cemsiilar Jurisdiction. 

SIR SL'BJIAMANIA AIVKR. 

Sir Subramania .\i\er is a great name'. 'I'lie 
biogiapbv of this distmgiiishe'd liuliun b\ Rai 
Sahib S, .M. Raja Ram Rao, Lelitor, Wciliirs- 
(lail Ud'icir, with a l'or(".\orei 1<\ the Itigbi 
llon’ble Lord .\mp(hill, c,r.( love'i-nor of Mad¬ 
ras, which has just leee'n publisheel, is a 
ve'i'v iiiteri'sting stialv from more' |«)in(s 
ol vie'W than one. .\ disl ingiiisheil taiblie' 
man ed India, a giv'at Judge' of the' Afaelras 
ffigli Court, Sir Sidiramania Aiver is a “great 
gi'iitleman in tin* triie'sf anel he's! .sense of 
(hat time'-hemoiin'd Kngli.sh word," as Lord 
Ampthill puts it in his respectful appreciation 
the' man whom he' re-garde'd as the' “ soul eif 
honour’ , a.s a “man who had absoliib'ly no 
f e rseiiial einls to si'rvi' arnl who doveiti'd his gre'at 
ahililie's sole'ly to (he* jiiibliei good Sir 
Subramania .'Xiyer’s life is an example' to all : 
neither too con.servative imr too progre-ssive, he 
may bi' takein as the' model of an Indian 
gi'nlle'inan. No modern biography, to i|Uole 
again Tjord \mpthiirs words, ceiuld be of 
‘‘^r puWc value' in the .Maelras Presidency; 

life anel e'haracter ed the retired .fudge 

nple of so noble and rare a kind that a 


record of them ought most certainly to be 
enshrined among the enduring memories of 
Maelras. 

Sir Subramania Aiycr’s career from the- 
time he won his first prize at school till ho 
lose to bo the Aiding Chied Justice; of Maelras 
has been a series of successes following each 
other in logical sequence. There has been 
iieitliiug eif the adventitious eir the unexpected 
III bis life'. He was liorn in the District of 
Maekira on the 1st October 18i‘2 and in his 
ninth year he was sent to schoed ke'pt by a 
tailor who taught him the Ltiglisb alphabet. 
Ills real e'eliicatiem began when be joined the 
then iie'wlv eirgainsed /ilia. School iii iHbn. 

Vfle'f passing the- final e'xamination in the 
/ilia Seheieil in Its51), Subramania Aiver eide'red 
dll' .se'i'vice' of (iovi'i'iniii'iit as a eli'i'k m the Col¬ 
lector’s eifliee on Rs. 20 a month. Being 
(le'drous of taking the law a.s his ultimate pro¬ 
le ssion, Subramania .Mm-I’ passe'el tbi' pleaeler- 
sliip I'xamiiialiem, but whe'ii be aiqu-are'd before 
ilie Oislrii'l Judge' for Ills saiKid, an iticielenl 
IddIv pl.'ice wbieb uiiilouliti'eHv ga\e' him oi'ca- 
''loii lor miie'h le ilectleiii ill afti'i’ ye'ars. One 
\lr Cidlon was tlu'ii the' Oistriel Jiielge' of 
Mailiira. \\ lie'ii Subramaiua .\ivi'i'e'lite'i'e'el llii' 

I mil l-iooiu, be faded to .vii/eiiu to the' Court, and 
till .liiilge took sill'll a senoii.. \ie*w of his con¬ 
duct that not only was bis apphe-ation re'ji'cte'd, 
I'lit he was lile'rully piislKei out of the' Court. 
Ois.ippoiuti'd anil elisgrai'e'd, lu' came' back to 
I I-- e-lerkal iliilies in tie Colli'ctorate', but in 
I'SOJ, will'll the ne w Code of Ciiminal Pris'c-- 
iliiii' I'atiM' into li'ii',', be was ap|)oinli'(l Public 
I I'ose'ciitor by the' ftistrie't Magistrate', but the 
uood o[union that tlii' .Magistrate bail of him 
eoiild ned save' bun; for tlii' Jiielgi' before whom 
ii< hail to coniliiet easi'- was the' same Mr. 

( ottori who on lii'iiring■Subramania Aiyer on 
Ills first a])pearanee ed-d out “ Don’t e'balter 
like' a monkey.’’ * 

Siicli was the be'gimnng of a career which 
I'lidi'el in the Chii'f Jiistici'sliip of the Aladras 
High Court. 

Siihraniania .Vivi’r now thonglil of becoming 
,1 Vakil'<d the High Court, anil as was usual 
with him he set about it in right I'arncst. He 
passi'd the .Mairiciilatioii and tlie P.A. and the 
U. fj. Examinations, and afti'r being I'nrolled 
as a Vakil of the Ifigli Court, he eamc back to 
I'is district and bi'gan to practise in the Courts 
tbiTc. He soon built u[i a decent practice. 
Mmost the first im|)ortant case in which he 
was I'ligage'd was a suit against the Eamnad 
Zamindary in which the Madras Government 
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Were! interea(ed. as they liad advanced a loan 
of 12 lacs of rupees to the Zaiuindar. .1. U. 
Afayne, the well-known Aladras Jiarrisler, who 
v«as then the Advocate-General, appeared for 
the- Zaiuindar and Siibramania Aiyer assisted 
him. Air. Alayiie was so satislii'd with Suhra- 
niania .Viyer's work that he reported to the 
(idvernnu-nl that he might leave the ease to he 
pri'pared by Siibramania Aiyer himself. In 
1S.SH, he was ap|)ointed Government I’leader, 
and it fell to his share to proseeiile the famous 
Aageshwar ,\i\er Forgery Casi—one of the 
cleverest forgeries on leeo.d in which Air. 
Kardley Morton ap]H.'ared for the defi'iiee. 
Another prosecution, still iiioi" siuisatioiial, was 
against the Alohant ol Thii iipathi. The 
Alohant was aceu->ed of plaemg copper instead 
of gold coins worth two lacs of nijiees which, 
he asseited, he had placed in tlu foiiiidaliori of 
the flag-slafl' of the teiiip'e which was newh 
eiedi'd. 'I’he Alohant fell Imiisidf secure iii 
the helief that no Court of law oi the Go\ern- 
iiient Would dare to iemo\(‘ the llag-staH' which 
had hei’ii installed wilh die r'‘ligious iiles and 
find out his cle\er siihsiitutioii ol copper for 
gold. Subraniaiiia Ai\ei was so com meed of 
the guilt of ihe Alohant that In iiisisti'd upon 
till' flag-staff hinng reiiio\ed and the founda¬ 
tions dug up. The High Court ordered the 
rinunal of the flag-staff and when the founda¬ 
tions were dug up, it was found that copper 
and not gold coins had been deposited there. 

lie was iHwer eiianioiired of technicalities, 
hut always took a broad \iew of things. ,\s the 
law re|Kirfs show, he was alwa\s m fa\our if 
aihancmg the rights of women in the holding 
of propi'i’ty. As instances, the cases of Silloiniiu 
v. Liirhiihtun ll<(l(li,l. G. R. 21 Afad. 100, and 
Snbniutaniau Chi Hi v. Aruiichrintn ChcHi, 
1. Ti. H. '2K Alad. I, may he cited. In tlu' first 
of these cases, the land in dispute formed part 
of lh(‘ enioluinenfk attached to the oflici' of 
maniem in a Govi'mini'iit village. The Plain¬ 
tiff’s father formerly held the ollice, but having 
been guilty of embezzlement he was dismissed. 
The land was a few years afterwards en¬ 
franchised in favour of his wife, and afti'r her 
death the Plaintiff as her unmarried daughter 
claimed the properly in preferenci' to her 
father’s brother. The District Judge' relying* 
on a text of Katyayana lu-ld that the pro))('rty, 
though acipiired by the Plaintiff’s mothi'r, be¬ 
came on her death the Plaintiff’s uncle’s in his 
sole right and the Plaintiff had no title to it. 
The matter came up in apjieal to tlie High 
Court and Subramania Aiyer, J., held that the 


pro[)t'rty was the Plaintiff’s mother’s stridhan 
and gave a decree in favour of the Plaintiff. 
In the course of his judgment he observed— 
'■ Mo douhl judicial decisions have established 
that jirojieity inherited by a woman is not¬ 
withstanding the ojiinion of Vijnaneshwara to 
the contrary not siridhanam. Hut those deci¬ 
sions do nut go the length of holding that 
Ahjiiaiiesliwara’s doctrine us to stridhanain is 
olhiTwisi* iiii'-ustainahle. Jt is scarcely neces- 
sarv to say that A’ijnaneshwara's statement 
that sindhiiHum is not to lie undenslood in a 
lecliiiical sense was not mere philological 
oh-eiN III loll 1>\ laying down that proiwsition 
A'lpiaiiesliwara .iiid other gn'at eoinnicnlators 
who lollowed him succeeded in effecting a 
lit iielieial change m the arduiie Smriti Law' and 
plai'ei! women almost oji a looting of equality 
with men ,is legai'ds ilii' eajiaeity to hold 
iropeity. ft IS on aeeoiiiil ol the boldness 
and re.ieli ot miiul eMiieed tiy Vijnane.sh- 
waia in piopoundmg his din-trine of sUi- 
ilhiiiaiii am! Iiisolli.-i tlii-ories Dial property is 
’ mallei of -eciiliu, not of religious, cognizance 
and S(l/llm/^/^////l rests mi coiisubgiiinity that the 
Alilakshaia h.is Ik come tlie eliief authority on 
iliiulu l.iw. depaitme from the law' laid 
down by sii<-h a high authority must not be 
made unless supporled by adeipiale grounds.” 

In tlu oilier case Sii Siibramania Aiyer deli- 
\ered aiiolliei impoilaiil jiidgnient on the 
Jliiidii l.aw nf Grid/mmim. lie held there 
llial tluh' Is no lu-cessary coimeetion between 
the limited iMtiiic of the estate w'liich a widow 
lakes III her litishaml's property and thi; in¬ 
ti rest aeeimiig lo her in the income derived 
by 111 r as such limited owner. He obseiwed— 
"one (Mil iindersland the corpus of the hus- 
haiid's ('stall hemg gi\en lo a female without 
the iiileiilioii of diverting its I'ventiial devolu¬ 
tion troiii his family, the object being effected 
iiili'lligihly eiioiigh In making the estate of such 
I faker a hmiled one. Where hmvever what is 
gi\eii Is current income not for more use and 
return, hut for actual coiisimiption, it would bi' 
alnio.st absurd to talk of an inli'ntion that there 
should he any reversion, it being now thoroughly 
well established that what mav not have been 
eonsiniied may be disjiosed of by the female as 
she likes. In such cireiimstaiice.s whether as a 
matter of eonimon .sense or of legal principle 
hilt one \iew is possible, viz., that money so 
received is the absolute projK’rty of the W’oniaii 
deseendihle as siieh to her own heirs.” 

Sir Siibramania .-Aiyi'r has during his public 
career lieeu all aloug a prominent Congress man 
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and at its lirat S('.s.siou lie Hcfoiidcd a resolution 
advocatjiig the reiortu and i'Xpansion of the 
Legislative Coimeils. The n-soliitiou was moved 
by the late Mr. ivashiuath 'rnmhiieU Telaiig anil 
sii|>jiorted by i\Ir. Ladabhai Xaoraji. In second¬ 
ing the resolution Subianiamu Aiyer made a 
memorable speech uhieh was ehai'acteristic of 
(he man. lie said ” The actual working ol 
(he.se Councils is enveloped in somewhat of 
:■ mv.stery, and (o one oiUside i(, i( is a pu/zle. 
How it IS that the non-ollieial meinbi'is are .so 
little able to do good of any kind . . With 

tile best intentions m I hi' woild they find them¬ 
selves m till' wioiig plaie and so long as the 
pre.seiit const it lit ion of these Couneils remain^ 
unchanged, it is idle to expect that these non 
ottieial membei> wj irove of any great use to 
the country II one ean'fiilly noted tht* 

successive laws that aie enacted liv these Coun¬ 
cils one would plainly sei' that the limetioiis ot 
the-e Councils are limited to ri'gistt'ring the 
deen es of the Kxeiaitive (lovi'rnineiil and .stamp 
them with legislative sanction. " 

Siibramania .Mvi'r wanted to be thorough in 
every matter. In the pages of thi' biography 
one reads that a h w months alter his appoint¬ 
ment as a diidge of the .Madias High Court in 
siicce.s.sion to Sir .Miitiiswaini \iyer, he took 
with him to liangalore, where he spent (he long 
vacation, a copy of Ham's Knglish (irammer 
and assiduously studied il. Sir Suhramani.i 
.\iyei' retired from the Hench after ii years oi 
strenuous work. .\t his present age of 7d he is 
full of energy and vitality. .\t llu' elosi' of last 
year he di'liveied an addiess as Chairman of Hie 
Iteeeptioii Committee of the Indian .National 
t ongress which show- that his interest in 
Indian public tjiicstioiis is to this dav as kci ii 
.e' ever. With regard to such a man w<‘ cannot 
conclude without ('xpressing our earimst desire 
that he may yet live for many years to come 
; nd serve as a model to his eoiintrvinen. 


CURRENT INDIAN CASES. 

■'Civil.) 

(jiril Procedure Code, see. loO—Tninsfer of 
husmess froui ouc Court /o unrdher. 

SiiaavH Nviciiiai r. Hwi w.vtftw Cjikiti vii, 
I. L. R. .^7 Mad. IGg 

S’e^ COO, C. H. refers to the transfe o'" 
business owing to an order of Iransfer by a sU|ie- 
Hor Court a.s under se<‘. dl or any sueji .similar 
order and that mere alteration of jurisdiction 
Hiioiigh the Li/cal Covermnent’.s notifications 
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does not transfer any business within the mean¬ 
ing of sec. 150. 

('ivil Proeedure CWe, see. 06 — Appeal. 

M. SriiB.w.v r. M. R.vchayya, I. L. R. 37 
Mad. 177. 

Sec. !)(), C. H. C., says that an appeal shall 
lie to the Court authorised to hear ap|>ealH. That 
.\ppellat<‘ Court IS one which had juri.sdiction 
when the suit was decided and not at tlie lime 
when th(‘ appi'a! came to be pre.sc'iileil. 

]l.ilioiueiUni Lute .\larz-uloitaul. 

K'lii rshki) Hisvln r. h'viv.v/ IlrsviN, 1. L. 
K. fit; All. dSO. 

I'nder th(' Shia Law, a gift made in marz-ul- 
iiiaiit iileath-illiu'ssi holds good to the extent 
i}| only oiU‘-third of the donor’s estati' in s|dte 
ol the deliverv of possc.-sion prior to his death. 

Suit lor deelitrultoil ol idle. 

Isiiw.vKi Si.M' r. Nvinix Dvr, I. L. R. 36 
\ll 31-J. 

The I’I,mil ill's sill d for a declaration of their 
Idle III respect of <-erlain land of which they 
weie admiltediv not in possession at least for 
s< veil veals prior to the institution of the suit. 
The I’laintills' contention was that the land 
m suit was at (he time o| the institution of the 
si,i| lying waste and iH'ilher party was in |W)s- 
ses-,ion of It and theiefon' thi‘ Hlaintilfs need 
I'lit have asked for possession. 

Ihid Th.it the 1‘laiMifls could havi' sued 
and ought to havi' sued lor iicovery of possi's- 
-loii of 1 he land in .slid. 

I ibd rat Kill. 

('ll vrvuHiii .1 r. I! vi.iii ii.vit, T. L. R. 36 All. 

:!.H 

It is settled law that in th(‘ case of an agreo- 
nieiit to refer to arbitration, come to out of 
( ourt, neither party can rev?oke the agreement 
.it Ins own will and pleasure, but either party 
may do so for good and siif'licient caii.se. 

] tneuduieid of plaiiif. 

H.vhkviiw r. (i.uA Din. I. L. R. 36 .All. 370. 

In allowing the amendment of a plaint, a 
Court has no |K)Vver to allow a ik'vv cause of 
action to be introdiK'cd into a plaint afb'r that 
cause of action has become barred by limitation. 


Ciril Procedure (\>de— Misjowdr.r. 
Hvlkiuhmna Das r. Him Lal ICvola, 1-. Tj. 
R. .36 All. d06. 

A Hindu widow, who inherited an estate from 
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her husband, was after her death succi'eded by 
her daiighter who transferred certain jwrtions 
of the estate. 'I’he I’laintiff elaimed QjS batidhu 
■1 one-third share of the estate admiltijig that 
one of the Jiefendants was wititled to two 
thirds. Tile Piainlill' inipleaded Defendants 
JS'os. i and 2 as being in |H)ssession of some of 
the projierty, Jiefendants Nos. b and 4 as 
transh'rees of a pfirtion of the estate from tin* 
(laughter and Defendant No. o as a mortgagor 
of another [Kirtion of the estate from the same 
lady. 

Held That the I’laintitf's suit was not liad 
for miiltifarjousiiess, and he was entitled to join 
all the Defendants as parties to the suit, so as 
l(. enalile linn to reeo\er his share in the whole 
ol the estate. 

]Ke))ietD. 

'I'ni: Aiii,-l.\i)H |)i(.i:sr (Cniu, 1K|1 —IDIJ. 
Hij Saujiva How. \ ol. \. Piihhslicd hij T. 1. 
Yrnknwwiutj How and T. S. Kn.'ihiia.'aiwiny 
How. Haw HniitiiKj llow^c, Madra.'<. H)l H 

d’he volume iindei notice winch completes 
the above Digest places in the hands of Indian 
lawyers a complete and aeeiirate simim.iry of 
tlu' case-law as reported in the various law 
rc'|M)its and joiiinals m India and Burma, for 
a peiiod of lt)U viairs, dating from iHll down 
1(, 11)11. 'riie pieseiit volume tn ats ol the sub- 
j( et-matter fiom tlie letter \' toZ, and also con¬ 
tains a list oi important legal woidsand phrases 
wdh refereiiees, a tab'(' ol eases digested with 
n lerenees to the original re|K)rts from which 
lh(W have biam taken and a table of the names of 
eas(‘s digi'sted. The |rinting and get-up of 
the Digest are (piite in keeping with the rejvii- 
tation of the Law I’rintuig House. 

of Caaes 

ENGLISH LAW COURTS. 

THE BBTZE COI RT.- Before tiik Rkiht 
lloN’iitiK Sill SvMiKi. E\ VNs. President. The 
“ Miraniirhi ". 'Jbi’d Noveinbi'r 11)11. 

Conirart coiuludfd durnitj peace, affrcl.oj, mi 
outbreak of war—Miaiieipal or hifcrnattoual 
[jaw to (/oreru—Property ij pa.<ised to enemy; H 
not, not liable to capture—Enemy yoods in 
hrifi.<<h .'<hip.'< - Ueelaration of Pans. 

Where alt material parts of a eontraet took 
place bona tide during peace, held that the hw 
applicable was the ordinary Municipal [.aw of 
ftale of goods. 

The Miramichi was a British ship, and in 


July last wheat was shipped therein at 
(ialveston in Te.xas for Rotterdam, to some 
(lerman linns who were the purchasers. On 
the vessel's voyage towards Jlotterdam, the 
owiK'is, h} teli'grapli, directed her to proceed 
to (Jiu'eiistown tor orders, becau.sc' of the out¬ 
break of war. At Queenstown the owners 
lomnnmieated with the British Admiralty, and 
permission to jiroeeed to Rotterdam was re¬ 
fused. Accordingly she jiroeeeded to Eastliam 
in the i\Janeliester Ship Canal, where the cargo 
was si'izid. The Crown elaimed the cargo as 
pri/e, eoiilending that al the time' of its .seizure 
II w.is .il till' risk oi the Oernian enemies. The 
ovViicis (III th( other hand contended that il was 
not suhjict to seizure, as it did not belong to 
the I nemies. hut to theni.selves as neutrals, 
being eiti/eiis ol (he I lilted States. The 
coiitiact .iiid all material transactions in rela¬ 
tion to It, lip to the time ol till' seizure of the 
cargo, were entered into befon' the war or any 
anticipation llienot. The lull of lading was 
given m lavoiir ol the sliippiu', and was made 
out unto the ordei ol oiie Davis or to his as¬ 
sign- It w.ts indorsed geiii'rally, and in due 
coiii-e the si Ik is paid the shijijier for the wheat 
and ohtainid the lull of lading. They did not 
indoise- 111 lavoiirol the hiiycus, and it remailie I 
a lull of lading only indorsed geiK'rally. The 
neee-saiv iii'-uiaiiees were e1t(M.'ted on July 
■Jbrd. On .lidv dstli, the sellers drew a bill of 
(xeliange upon the buyers, and diseoimted it 
with tla h,inkers, depositing with them the 
lull ot lading and ei rtilie.iles ol insurance to be 
dehveied upon paynunt h\ the buyers through 
I Beihn Ikuik On the same dati' the ordinary 
(loemiiiiits w.ue forwarded to the same Berlin 
Bank tor credit oi tiu' New '\'ork Bank. The 
hiivt Is weie duly iiotilied of tlu'so matters, and 
an invoice was forwarded to them by the 
selleis, with all the lu'cessary jiarticulars of 
.Hiipmeiit, lull of exchange, ide. The buyers on 
tdiikr ndiised to accept the documents, or to 
I av the slims due imdi'r the lull of exchange, 
on till’ ground of delay in production. The 
le.siilt was that the si-ller.i or their bankers .still 
he'd the lull ol lading, and the bill of exchange 
remained unpaid. 

The learned Jiidgi' held that the cargo scizi'd 
was the property of (he American claimants 
and was not subject to .seizure. Ib' said as 

lollows : 

Where, as in the prt'sent case, all the 
material jiarts of the business tran.-action took 
plaei' bond fide during peace, and it becomes 
necessary to decide (jnestions of projicrty, I 
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hold dial the law to he applied is the ordinary 
Mtinicipal Jjaw governing contracts for the sale 
and purchase of goods. W'ln're goods arc cou- 
tiacled lo be sold, and are shipiK'd during |)eaee 
v.ithoni any aiilicipation of iiiuninent war, and 
are seized or captured afloat after war has 
sii[)ervi'ned, the cardinal [trineijile is that they 
are not subject lo sciziin' or cajdnre nnh'ss 
under the contract the property in the goods 
hits by lliiit tune passed to IIk' enemy. It nia\ 
bi' that th(' element of risk may legitimately 
enter into the consideration of the question 
vhi'lher the pro|s‘rty has passed or has liecome 
transl'ernsl. 

Ihit the incidetiet' of risk or loss is not by 
any means the delminming lactor of jiropert) 
ot owiieiship. (f/. see. 'JO of the Saleof (ioods 
Act, hS'.ld.) 'L'he mam determining factor is 

V hi'lher according lo llu' intention of scih'r and 
buyer the pro[)crt\ had passed. 

'riie (piestion which governs this casiy Ihcri'- 
fore, is : Whose property were the goods at the 
time of seizure? (See the ('onsiiii' l\larienrH', 
Kdw., did, and '2 K.l’.C., S.i; the Ida, Spinks, 
p. 'Jd and 2 K.l’.C., ids; the .\bo Spinks, p li. 
and 2 hi.AS.'); the \'row Margaretha, I 
C. Kob., ddd: 1 K.iIll); and I hi' Ariel, II 
.Moore, I’.C., Ill), and 2 E.P.C., dOO.) The 
.\ttorney-(ieneral did not argue that the }>ro- 
peity had passed lo the eiuMiiy huyers. Jle 
admit led that the neutral selh'rs had a. jnx 
(hapDnrmli, beeau'-e tlu'V held llu' hill of lading, 
which was not indor.sid, alt bough possilily ''c 
may ha\e inteiah'd to (pialifv this ailmission bv 
saying that “ tlK'refora the selh'rs would have 
to that I'xtenl a special pro|M'rly ” in tlie goods. 
Ihit, at any rate, as he did not contend that bv 
law the ])ro|)erlv had [(assed *0 the buyers, T 
think it siiilieieiit lo deal })riefly with the 
matter, and to state my conclusions without 
elaborating the grounds, 

Tn my opinion, thi' result of the many deci¬ 
sions from Trait v. Biki’r flSlH), 2 Ex., T, up 
lo Oqfi V. Shutt'r (1875), I (MM).. 47; Mirabila 
V. ()lt<))ii<iu Jiank (1K7S), d Kx. ])., 172; and 
thence up to the Sale of (ioods Act, 1893; of 
the pnnisions of the Sale of (Ioods Act, 1893, 
itself (following closely on these matters the 
jnlgnient of T,(jro Ji STICK CoTTON in MiraHta 

V ()lloman lia>tk)\ and of the decisions after 
the Act— e.q., Dupnnl v. British South Africa 
('onipjmq (IDOl), 18 T. L. Tt. 24; Hqau v. 
lUdlelrtmi), 8 Com. Cas., lOr); J9 T. L. R. 
15: and BvhicU v. B. Clcmois Horst (1911), 1 
K.P,., 214 (C.\. 934; II.li., 1912, A.C., 18; 
27 'r. L. K. 331)—is that in the circumstances 


of the present case the goods had not at tho 
time of .seizure passed to the buyers; but that 
the sellers had re,served a right of disposal ora 
jiis ilisftouctidi over them, and that the goods 
still remained their projx'ity, and would .so 
n main until the shipping docunu-nls had been 
tendered to and taken over by the buyers, and 
till' bill of exchange for (he price had been paid. 
It follows that th(' goods seized were the pro¬ 
perty of the .\merican claimants; and were n(,t 
subject to seizure. The Court decrees accord 
mgly, and orders the goods to be released to thj 
(lalmant^. 

.Miother point was that, as the cargo was in 
a Mntish shi[), it could not be seizi'd or ca])- 
tiired, even if it was enemy propi'rty. In my 
opinion, this proposition is wholly lacking in 
loundalioii. .\o authority was cited for it. 
Such a contention has never bi'eii put forward, 
because 1 think no one has thought that it 
coll'd prevail. Kiii'iny pro|K‘rty at sea or in 
poll I'an be captured or seized exci'pt where an 
expres,-. immumtv has been created. .Abun¬ 
dance of authority e\l,^ts for this in the books 
of internal loiial jurists. (Wheaton’s Inter¬ 
national Kaw, edited by Mr. Dana, IBdti, Sect, 
b.')') and .Note 171.1 

.\.s to the suggestion that (ho right of seizure 
or capture of enemy piopeity carried as cargoes 
ii, llritish ship-, no longer e.xists after the 
De laration of I’,iris, it is obvious that the 
Declaration (.uly iiKsiilii'd or limited the right 
in fa\onr of neiilrals for the beiietit and pro-» 
tielion of the coinmeice of neutrals and in the 
interest of internalu.nai counties; and did not 
III any otlu'r res|>ce( weaken or de.stroy the 
general right. 

In my \i<'w, >( is abundantly clear that 
enemy goods carried in British vi'ssels are 
subject to si'iziire m p«i( and capture at .sea in 
times of war. 

ittorurif (tcucral, Sir John Simon, K.C., 
and Mr. U'riqht for the drown. 

Airssrs. Leslie Scott, K.('., and Bulloch for 
till' Claimants. 

H. D. 

CHANCER)' DIVISION.—Before Mn. 
.li'STK'K S.\R(i.\NT. Armitiujc v. Borrjmann. 

I nil December 1914. 

Trudinfi with an encmij-(Uise of a partner¬ 
ship between Kntjiish and German subjects — 
I'.ftect of war. 

Tn this action the Blaintiff.s moved cx parte 
for the apjxrintnumt of a receiver and manager 
of the biisine.sa of tea-merchants, carried on in 
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partnershii) by tlie Plaintiffs and tbe Defen¬ 
dants, who wore (lornians. The partnership 
was created by a deed in 1913, which provid¬ 
ed that if the Defe/idants were called away 
^tor active servic<' in tlie (jertnan Army, they 
would not cease t(j be i)artners iji the firm, but 
that a third ))crHon therein named should be 
entitled to be admitted as a partner in plac<‘ 
o; the Defendants for the unexpired term, 
and receive the profits due to the Defendants. 
On duly 31st 1914, the I'laintilTs and the De¬ 
fendants euterc'd into an additional ayreeimuit 
which affirmed the previous agreemt'iit and jiro- 
vided that in view of llu' war one Palt\ was to 
be a fiartner for the une.xpired term of llu' part¬ 
nership, duiiiift the joint lives of the Defend¬ 
ants, on receipt of a salary. 3'lie Defendants 
shortly, afterwards left for (lernianv, and the 
Idamtilfs continued the business as usual. It 
was now <-ont(‘nded for the ’laintill's that th.' 
partnership was i/wi (art)> dissohed by the 
declaration of war, and that he riaintilTs could 
not trade with the enemy. 

The learned .lud;^e {^ranted the oidej-. He 
said that the deed of 3|sj ,)ul\ was entered into 
after the order for Oi'imaii niohili/ation had 
been made and when war, not oni\ with Russia 
hut aho with France, was immiiK'iit. Indeed, 
In rather thought that most people at that time 
considered that war between (lermany and 
(ireat Britain was probable. In their evidiuice 
Hie Blaintill's .said ;—" 'I’he ab.seiice of the De¬ 
ft ndants has not alTected th" control or mana<;"- 
incnt of the lirm, and there is no practical 
obstacle to the eifectivi' continuance of the 
business'.” Ho that at jiresent, havinj^ ri'ftard 
to that and the license, then' was no dil'liciilty 
as reearded outside persons. 

But the Fnelish parties were entirely nn- 
ctrlain whether tlu' declaration of war had put 
an end to Hit' partnership. On the other hand, 
b mieht be that flu' partnership was only siis- 
pinded, and at the end of the war the business 
mifflit continue. Tn that <'ase the Fnehsh 
partners niiftht be liabh- if they acted on a w rone 
view of the law, and hi' thought that he oiijTht 
to apjioint the recei\('r and nianapier, not to 
wind up the partnei'shii*, bib to continue the 
business. The appointment oupht not to be 
niadi' beyond a time when the Defendants 
inipht be heard undi'r rules which he under- 
stoo'l Were heinp frami'd. The ap|iointinent 
'Would lie for two months only, and BlaintitTs 
innst torthwith take out a summons for direc- 
tion.s to see what could be done in the mean- 
timo in the w'ay of service. Ticave would now 


be given to them to serve the notice of motion 
with the writ of .summons. 

Mr. llcnrii Terrell, K.C., and Mr. N. G. 
/\rmil.(i(ie lor the Blaintilfs. 

B. 1). 

(lALUUlTA diUd COURT. 

8ae«o( dsetalona not yot raportod 

The ImporttDt ciuin (i. lollj reporterf aeteitltar.i 

t'lvin .iei'ia.L.vii' .li iosnu 'rio.N. Before Holm- 
wood and ('\K\niFi', JJ. Arj>t:. 4 L krjM 
OiiDiai Xo. .110 OF 1912. DlXABAiXDHU 
.JAX.\ \\i) ,\.\o’riiKii, Ap|>cllants v. 
('IIIXT.\.M()M ,)A.NA .\Ni> oTJiKFts, Bes- 
[wuidents. Heard, 11th amt 1,5th Decem¬ 
ber. .luiijiiiK'iit, 22nd Decembf'r 1914. 

■\ W(inl - i’lirnli iirbilratidii ('wil Procedure 
Code ( li'/ 1 III Sell. II, imnis. 14, 15, 

do - Deei'iiini ini « pum/ not referred — Law, 
iiiislitl.e Ilf PeeiKioii iiatentlij eontriiry to law. 

This w,is all ajipial from an order allow'ing 
an awaid to be liled under para. 20, Hch. II of 
tile ('i\il Procedure Code. 

'I'lieie weie lour brothers named Chintanioui, 

1'iiiabaiulhu .lagabaiidlui and Keshari who 
were )oinl iii mess and property, ('hintanioni 
had I lu ce s(in^—Dasaratbi, Paiichanidi and 
Brahiu.inand Keshan had a son who died in 
his lalhei's lilelime and Keshari adopted 
Brahiiiaiiaiiil Ki'shari died before, 1909. At 
the beginning of Decemlier 1900 (he three sur- 
viMiig brotlieis separali'd in nu ss and on the 
2.')th DeeiiiilHU' 1909 an agrei-incnt was signed 
by the lliiei' bmiheis and on behalf of Brahnia- 
iiaiid by Ills iiatiiial falber and guardian Cliinta- 
moiii to siibimt ibeir affairs to arbitration with 
a view to p.iititiou of their properties according 
to shan's and lo settle certain disputes among 
them as regaids iIk' pro,a‘rty in certain busi¬ 
ness, leligioiis endowments, liabilitv to debts, 
elc. On I he 2()th Deei'inber 1909, the arbitra¬ 
tors made a draft award as to the shares and 
as to properties standing in the names of per¬ 
sons outside tlu' arbitration and as to propoHies 
standing separ.itely in tin' naiiu's of Chinta- 
inoni, Panchanidi and Chiiitamoni's wife. 
They also decided the (pu'.stion of the sebait.shif) 
of the thakiirs, and dei-lared the order of succes- 
•sion to the .iiehidlKliiji by primogeniture in 
('hinlaiiioiii’s family. 

Held, that a. mistake of law on a legal point, 
spceiffeally referred to thi'm, would not have 
vitiated the award, but a decision affecting the 
succession that w'as not referred to them and 
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:i (iccjKion (hat was {)atejitly contrary to law 
could not l)e acccplod by the Court and was a 
liar to (lie tiling of the award in Court, though 
il imglK not art'ect (he <-outrac( between the 
parlies on the other |>oints. 

\\'here any ol' the grounds mentioned in 
j>ara. 11 or 1{), Sell. II oC the Civil Procedure 
Code', \\as |)ro\ed, the Court could not prota'cd 
to tile the award where the mailer had been re- 
f( rred to arbitration uithoui (he intervention 
(/!' the Court. Even if the invalid portion of 
the award was separabh', it would still not be 
(‘iifbrceable b\ the sumniaiw procedure of r. ‘.It). 

lidbiis Hunt Cknidni Mo^riniuldr mu] Chdudid 
Scldtar lUnicrjci for the Appellants. 

Bdbiis I'nn'd'i Chdiidra Slitter and Suresh 
( bdiidid Chdkrdbdrtij for the Ih-spolidents. 

A. T. AI. \i)pca] allowed. 

CiMi, .\i'i*i,r.i.\i i; .)( RisDJcriov. Bid'ore Sii.aii- 
Ki DiUN and Co.'tn. ,1.1. Aim-km, kkom Ar- 
Pia.LVi'K Diocm.K No. AOlodK Afl'S- 

SAAf.MA'r BIBI SAId.MAX, Defeiulant 
.\o. I. .\i)pellant r. ChHORAX SAIL 
(Plaintdll \M> F.VZCE XADDAE (Pe- 
fendant Xo. '!). Kespondeiit-.. Heard, Ith 
and oth .Jaiuiarv. .ludgnumt, .5th .lanuar\ 
l‘J15. 

Hurdrn of proof—Fiaud Iteut, e.catpjcrated 
('bum for. 

The apjieal arose out of a suit for a declaration 
that .1 reiil-deeiee obtained by the Defendant 
-Xo. I against the Defendant .Xo. '1 was fraudii- 
li'iit. d'he suit which was said to be frauduhmt 
was instituted on the Kith Deiaunber 11)07. 
.\hout a month before that the I’laintiff applied 
for e.xecutioii of a mortgage-decree vihieli he 
held against the Defendant .Xo. '1 with res]tect 
to some land ineluded in the Defendant Xo. •.:’s 
hohling. This land he siibseijuently [uircha.sed 
m execution of his mortgage-decree. '^I’he act 
of fraud ph'aded was that the rent claimed m 
the suit was greatly e.xaggerated. that the rent 
(0 the holding was Its, 5 odd, whi'fi'as the suit 
was brought for rent at the rate of Rs. 5 odd in 
e.ish and dl maiinds of produce. The lower 
\pfKllate Court placial (he burden of proof on 
Defendant .Xo. I. 

IJeld. that it was for the Plaintiff to prove 
aflitlill ti\e!\ that the rent sued for was more, 
than the rent due and that the exaggerated 
rent was elainied in order to defraud him. 

Motilri Muhammad Mutdafa Khan for the 

\ppe,llant. 


Habu Baidyanath Narain Smgh for the Kes- 

poiidents. 

A. T. M. .\ppeat aJIouwd : case Tcmiandad. 

Civil Apj’KLl.vtk Ji-risdiciion.— ilefore N. 
Cn,^TTKR,ll!;A and (ifiR4V]!:s, JJ. Appeals 
FROM Ordfrs Xos. ro -i'Jd OF iyi‘2. 
XAREXDRA CilAXDUA L.VHIIU, 
Di-oree-holdcr, Appidlant a. AFIFAX- 
XKSS.V 111 HI .W’l) OTHERS, .Judgment- 
debtors, Jtespojidciits. Heard, itith Dc- 
cembi'r PJIl. .Judgment, b'Jth January 
l‘J15. 

Limitation - Beiujal Tenancy .let (17H oj 
ISS,') as amended by Act I of l‘,)08, K. B. 
and I. Tenaney Ic/), Sell. III,.\rt. (>—Dceree 
obtained by a eo-sharcr landlord for his .share 
oj rent -Decree jor sum oj mom y not e.ceeed- 
intj tls. odO Decree passed marc Ilian three 
years Injore apidiealion for (.eeeution. 

d’hi' (piestion lai.sed in tlu'se appeals was 
\' bet her an api>lieat.on for e.xecutioii of a decree 
obtained by a co-sharer landlord for his share 
ol the rent, ill a suiL to which llu' oilier co- 
sbarers were not parties, the decree being for a 
slim of money not exceeding Rs. 500, was 
goM-riK'd by llii' special limitation pio\ ided by 
.\i(. 0 of Sell. Ill of the Bengal Tenancy .Vet, 
io ameiiih'd by .\ct I of llKtS, E. B. and .\. 
Teiiancv .\cl. Thi‘ deciee in each of thesi' 
cases did not (‘xec'ed Rs. 500 and was made 
more than three years befoii' the date of ap¬ 
plication for i'xe<-u1ion, and the (jiiestioii tliere- 
iore was whether the decries were made in suit 
biiwe.Ti landlord and tenant, to whom the pro¬ 
visions of the Bengal 'renancy .\cl were ap¬ 
plicable. 

Held, that .\it. 0, Sell, llf of the Bengal 
Tenaney .\et, as amended, applied to till' ease. 

Thahaimini Dasi v. Moliendrn Nath Dey (10 
C. ]j. .1. followed. 

Mr. K. B. Dull v. (lo.stho Behary Bancrjec 
(10 C. \V. .X. lOOO), doubted and distin¬ 
guished. 

Babu Nayendra Nath ilho.se for the Ap¬ 
pellant. 

Xone api»eared for the Res|x)ndents. 

A. T. M. .Appeals di.smmed. 
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As regards the arguments that the 
learned Judge misdirected the jury, it is 
sufficient to say that no passage in the 
charge has been pointed out which 
justifies the suggestion. 

I agree that the appeal should be dis 
missed. 

Appeal dismissed. 


[PEIVY OOUNOIL.] 

[Appeal from Bomrav.J 

'' Hamarai Fram.iee 
1’etit, Appellant, 


Loro Di neoin. 
Loro Shaw. 

Mr. Ameer Ali. 
I'dl-l, 

Heard, 2ii and 

2!), October, 
dudgment, 

18, November. 


The Sr('ketarv of 
State for Tnoia in 
Council, Respondent ; 
and 

Moosa Ha.iee Hassam 
and ors.. Appellants, 

V. 

The Secrktauy of 
State for India in 


j Col NCIL. Respondent. 

“ Public purpotc" whnt is—Lease by Gorem- 
ment reserving power to resume for public purposes 
—Land wanted to build houses for use as private 
residence by public servants —Government's decis on 
that purpose public, value of. 


Laud (firrti iu lease by the Last Itidia 
Couipauy teas sourjht to be resumed by 
(lovernment {as sue,cessors of the Com¬ 
pany), under a eJaiise lehieh reserved 
potrer to resume it for “ publie purposes ”, 
for the purpose of ereeliny dwelling houses 
U'hieh they eould offer to Covernmeni 
officials at adequate rents for their private 
residenee. The Judges in India luuing 
agreed in holding that the seheme was a 
publie purpose within the meaning of the 
elause, the Judieial Committee affirmed 
that deeision. 


Decisions whieh eonstrued the words 
public purposes ” as used in a Statute of 
Elizabeth with reference to exemptions 
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fwm rating afforded no help in construing 
the words in the coutrari. 

The phrase “ public purposes ” in the 
eontraet must include a purpose in which 
the general interest of the community is 

CGUCCDLed. 

Government are prinia facie good judges 
of what is- a public purpose, but not abso¬ 
lute judges. 

The Judicial Committee rrould be slow 
to differ, when judges Ihoroughly conver¬ 
sant with the conditions of Indian life have 
held that the seheme would be to the 
publie belli fit by helping the Government 
to maintain the ejfieieneij of its servants. 

Tin \\(>U‘ two uj)jM‘als from two judg¬ 
ments of till- Bombay rfigh Court (Sir 
N. (i. Clumda'.arbar and Batchelor, JJ.), 
dated ibe dtli S('[>tember 1911, whicii 
affirmed the iiidgim iits of Beaman, ,J. By 
an indent me, dated the iSth .\pril 1K54, 
lhelloiri)K‘ Kast India. ('om]iany leased to 
the Appellant the land in di-.pute for a 
t( rm ot 99 \e,ii^, renewable in per])etuity 
at a Mtiall anmi.d lent. 

The ^<U(I lea-><‘ eontained the- following 
j.rovibion lor lb<‘ resumption of the said 
land in the e\eiit of it'^ beittg requirt'd for 
a public purpo.-'e 

“It lieieby agreed and declared that 
in cast' the ■'aid Company, their snecessovs 
oi assigns, shall for any jiublic ptirpose be 
at aiiA time di'siroiis to resume possession 
of the premises hereby granted, or any 
part or part.s thereof, or in case the said 
yi'arly ti id lierebv reserved, or any jiart 
thereof, shall Ix' in arrear and unpaid for 
the sjiaee of twent\ days m-xt after any 
ot the time or times limited for payment 
theri'of (tlie sanu^ lieing first lawfully 
deniaiul('d), or if the said Bnchooboye, 
widow, her heirs, executors, administra¬ 
tors. or assigns, shall attempt to assign or 
make mor atty part or piu-ts of the said 
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('(‘iiiiscd j)n'nii.s('s contrafv to (lie tnic in- 
ti'iit iind iiu'iining of those presents then 
and in ('\et v such case and I'roui thenee- 
lorth it shall he lawful to and for the said 
Company, llu'ir successors or assigns, into 
ritid uioti iJu' said herehy di'inis(Ml preniisi's 
oi any ))ai'l thereof in th(' name of the 
whole to re-ent(‘r, and the same to li.ue 
again, n‘-])os.scss and enjo\ as in their liisl 
and former estate', and the said Buchoo- 

I oy(', A\idow, her heirs, ('xecutors, ad- 

II inisirators and assigns therefrom to re'- 
mo\e, e.xpel and to put out anylhijig herein 
eontaini'd to the contrary notwithstanding. 
rro\ided always, that in e'asc of ri'sump- 
tion as aforesaid the said Hiiehooho\e, 
widow, her hei,rs, executors, adiiiimV a- 
tors and assigns, shall he entitled to and 
shall have six calendar months’ j)ie\ioii'' 
notice in wi-iting of the intention of (Io\- 
ernmi'iit in that hehalf, and shall also he 
paid for all hiiildings and im|)rovemenls of 
which |K)s'.ession .shall he taken a<‘Cording 
to such jiist and fair \aliialion as may lie 
made hy any Committee to he apjioinled 
hy (io\einmeiil for that piirpoM-.” 

'File (lOVi'/ niiK'iit now claimed to resume 
the land for tlu' purpose of utili/mn the 
same lor the ix-.-nlenee, of (joveiiiiiieiil 
oflicers, that hi'ing, in the o))inion of the 
(ioverrimi nt of P>omhay, a puhlic pinjiose 
within the meaning of lh<‘ said h .is(\ 
Both Court', allowed the BlainfilT’s claim 
in ejectment. The learned .fudgi's of the 
Ap|M'llale Court delivered the following 
judgments : — 

ChandaVARKAR, .1.- T agree with Bi'aman, 

J., from whose dr'ieref* t.his apja'a! is jji'e- 
ferred, that the English decisions wliich wi-ra 
c'ted before him and wliieh have also been 
cited bi'fore us in .supf)ort of the Apiiellaiil s 
contention as to the nic-aning of tin term 
“ inibliiC purjioses,’' all turned upon its 
meaning with reference to the law of rating 
and cannot hi* safej guides in the iiresent 
case, where different considerations have to 


OK Statu kor iNotA in Coi ncil. 

be taken into aeeonnt. Those were deci- 
.sions upon lln* interpretation of a secti.m 
in the I’oor llelief Act of HiOl (la FJiz., 
Ch. 2), according to wddeh the test for deter¬ 
mining whether a partieidar properly is 
liable to tlie rate there eonteiiiplated is that 
of bc'netieial oeeiijjalion. No doubt in deter¬ 
mining what is heiielicia! occupation the 
I'aiglif-h Courts have gone on to consider 
wliethei the oceupatiiin is for a puhlii' 
purpose, a term which does not uecur in fh 
.seetioii of file Statute. But the riih 
to be dediieed from them as now j)re\ailing 
is that there is no hi'iielicial oeeni)alion for 
the purposes of rating, where proiierly is 
orciiined either by the Cioami or by the 
sei\a.nt.s of the Crown for Crown jnirjjoscs, 
the oeenpalioi) of tlie latter lieiiig in that 
e\ent oeeupatiou of tlie t'rowii ilsc'lf [Mn-Mi/ 

V t'tiwiji"! (I)|. .And tlie i-eason of 
tlie rule is that tlie Crown, being not 
Miiiiied in the Slat life, is not hound hy it 
'riial CAcn up.HI that ti'sl, the dei'isions are 
not easy to reeinicile willi one anollier or 
with any logical ]irineiple is a|iparenl fi'om 
the remarks of Sargent, C .1., in tlie jii I,g 
iiietil of lliis Court Ml 77/ I luni-thi nf Jlum- 

t<e/ V. I III MiiiiKijKil <'(/HI//o / I'm /hi' (i/i) 

((/ Umiihiijt (2), of Bold AKel'stolle, C. 1 . 
Ml tlie l-inglish ease of tl’i////// \ 'riimiiu^ (:!) 
and of Borrl Brarnwell in < itniilni v ■hi'./u-i nf 
Ihil.s (1) The ease of It 111)11 \ ThmiiiiD (.')) 
is instructive as sliowiiig the present ten 
ill tiey of (he l•algIish ('oiirts towards a more 
liberal interpretation of the term “ public 
]niiTioses ” I'ven witli refeveiu’e to llie law of 
I ating 

In the present I'ase that I'.Npression oeenrs 
in a jierpetual ]< ase granted by the I'last In¬ 
dia Company in IS.AI under whom the Ajiih'I 
lant claims, subject to the condition that the 
Comjtan,v should lie entitled to resume tin' 
land “ for any public purposes." Tin' case 
of (Jovenimeiit, who claim under the Com- 
panv, is tliat tin' cost of living, including 
house-rent, having increased in the town and 
Island of Bombay, it has become necessary 
in the intc'rests of the public administration 
and the efficiency of the public service to 

(1 11 II L. C. 4411 (It i>i) 603, 601 (1866). 

(2) I. L. R. 1« Bom. 217 (1891). 

(3) [1911] 1 K. B. 43 (1910*. 

14) il883] 9 A, (1. 61 at p. 79. 
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attract the ablest of their oflicials serving in 
the Mofiis.sil to this City by providing suit¬ 
able house accommodation to them on easier 
terms t-haii those prevailing in respect of 
house-rent. Kor that puri)ose (lovernment 
desire to resume (his and other lands on the 
strength of the condition as to resumption 
ab(»veniention('d. Whether it is a ])ublie 
pin'|>ose or not must dejiend on the que.slion 
whether the proi)er housing of tlu'ir oflicials 
b> Covernment is fo?' the jjiiblic Ijcncfit or 
not The :{{)th section of the Statute, 21 and 
22 Vii't., (' 101) (]sr>!s), by section 1 of 

which the rule of the Hast India Comijaiu 
was tci’inin.iled, enacted that " all lands, etc.. 
mfnn\\s, etc., and other ri'al and ]jersoiiaI 
estate " of the Coiiipany “ subject to the 
ilcbts and lial)ilitics affe<'ting the same 
ami “ tlie bemdit of all <'ontiacts, etc., and 
all right to tines, penalties, and forfeiture, 
and all otliei emoluments, which the said 
('oinpan.> shall be s>'i.icd or possessed of, or 
entitled to, " at (he time of (he commence¬ 
ment of (he Act, " e.xcept tjie capital stock 
of the ('ompanv ami the disidcml thereon, 
should become \es(ed in Her Majesty, to be 
ajjplicd and disposed of, " subject to the jiro 
\isions of that Act, " for the jiuriioses ot 
the (loiernmeiiL of India. ” All jiroperty 
liclonging to the Coiniiany at the ^nne the 
Act c(Mnmenced and the benelit of all con¬ 
tracts entered into b\ the Comiiaiiy and 
enforeeabh' liy it InH-ame sested in the Clown 
for these latter jiurjioscs which m essence 
are jmblic jniriioses. The (ioi eminent of 
liidia exists for the benefit of Ilis Majesty s 
Indian subjects and whatever conduces to 
that, benedt must be a iniblic jiui'iiose 'Phat 
beiietlt can be secureil i)riniaril> onl^ by an 
elficicnt administration, which means an 
eflicient service. Hiieh si rvicc must dejicmi 
on the 1 flicicncy of the men who are aiijioint- 
ed to carry out (he jmiTHises of the (lovern¬ 
ment of India, and who arc, therefore, the 
sluvants of the Crown. If a state of thines 
comes about wdiich shows that in a city_ like 
Bombay the best men available from among 
these servants are reluctant to serve because 
of (he increasing hardness of life in point of 
house iK’eommodation and house-rents, the 
(.lovernment is entitled to say that it raises 
a serious cpiestion as to the future of the 
public administration and that the iiublic 


benelit must suffer if the best officers avail¬ 
able are coiniielled to serve as servants of 
the Crown in the city under such hard 
conditions. It is no reasonable answer to 
that consideration that the men are bound 
to serve wherever they are ajipointed, be¬ 
cause (lovernment never engaged to provide 
them with house aceoinniodation on more or 
less easy terms. It is true (lovernment are 
not bound in that resjiect but the question 
is not one of legal obligation but of general 
exjiediency and jniblie beiirdit. And in this 
coiiiu'elion it is a material cireumstance dis¬ 
closed by the Civil birt that it has been in 
this eomiliy customaiy for (lovcrnnient to 
jirovide Inuise allovvaiici' to its officials, 
where that is. ni its opinion, necessary in th>* 
intere.>(^ of tiu' pnbli<‘ service. In substance 
there can be no diffei'ciici' betwi'cn a house 
nllowaiKc and house acconimodation. 

There is no delinition of public piirjiose ” 
in any of our legislative enactments to afford 
us a eliie to the meaning of the term save 
one in (In' l.and Ai-ijiusition Act ; but that 
is a partially iiwliisive, not an exhaustive 
delinition Though the Legi.slature has not 
<le(iiied it for geiieia] [lurjjoses, it has given 
us a siiflicieiit indieation in the Land Ac- 
(luisition ,\et of what it intended the term 
should convey, having regard to the constitu¬ 
tion and olij.cis of (lovernment in and the 
spe<'ial imeds of tliis country. By clause (15) 
of section It of tlic Act, tlic Legislature has 
directed tliat a deilaration by (lovernment 
that a ceilani land “is needed for a public 
Iturpuse ■ shall be “ conclusive evidence ” 
that it is so needed What <'ouid have been 
till' object of the Legislature in making 
(lovernineiif the sole judge of what is a 
jnihlie purpose under thi' Act hut this that 
having rcgaid to the comlitioiis in this 
coimtiy, the needs of sound admini.stration, 
and the jiuhlic weal, it should not be ham¬ 
pered by any refined distinctions and legal 
subtleties hut must he left to interpret the 
e.xpressioii “ puhlie purjvose ’’ in a wise and 
reasonably hlieral spirit. Though, strictly 
speaking, this rule of the Legislature does 
not bind the Court, interjiri'tiiig the expres¬ 
sion where, as in the present ease, it occurs 
in a eoiitraet, yet the Court may well take 
the Legislature as its guidt* in aseerLiining 
the meaning of the expres.sion. It was con- 
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ceded by Mr. Setalvad for the Appellant 
that if (iovernment had sought to acquire 
this very land under the Land Acquisition 
Act, on the ground that it was needed for 
building a house for the residence of it.s ser¬ 
vants, he could not have quarrelled with the 
declaration that the land was needed for a 
public purpo.se. In that <'ase he could not 
have fairly argued that (hnernnient were en¬ 
deavouring to acquire (he land merely for a 
private benefit the benefit to an individual 
or individuals in the guise of a public purj)o.se 
If that is so, why should the C'ourt treat this 
case on different considerations, if on the 
proved facts it finds that the puryiose for 
which (lovernment claim to resume the land 
involves, in its opinion, the element of pub 
lie benefit and therefore of public purpose, 
understanding that exinession to mean an;, 
objei-t \shich secures (he good of the jiublic 
by seennng the etliciencv of those servants 
of the Crown on whose ser\ice the publi- 
good materi.aliy depends f The Court would 
under these idrcumstaines defer to the »Ie 
claration of (Jovernment on the analogy of 
the Land Acquisition Act unless the piirjiose 
stated was so flagrant as to involve, on no 
reasonable considei ation, the element of ]Hib 
lie benefit. 

It w IS said, howe\er, that the clement of 
public jnirpose such as it is, must be liel i 
to \anish in view of the fact that (lovern 
iiient inti’iided to charge rent to the official 
who would be housed in the building ])ro 
posed to be erected on this land after resnmp 
tion. This charging of the rent, it is urged, 
will bring jiecuniary benefit to (Jovernment 
and th.* building will be occupied by the 
official who will pay the tent, not solely or 
exclusively in his cajiacity as a servant of 
the Crown. A similar argument was urged 
in this Court in the C/i/r< )m/i/ of Jiomlxiij v. 
The Mnnicii/fil Cownii'.'iiiini r for the Cih/ of 
Humbni/ (2). The question there was whether 
the University of Bombay was an insfitution 
for a charitable purjjose and therefore er)- 
titled to exemption from Municipal taxes 
It was argued for the Municifiality that the 
University was not an institution of that 
character and therefore not entitled to 
^xeidplion, because it “ obtained an incojiie 
irom the fees j»aid by the students on the 


occasions of the Examinations held by the 
University ” and that “ it derived a revenue 
from the occupation of the buildings."' In 
the judgment of this (tourt, Sargent, C. J., 
disposed of the argument by pointing out 
that “ the sole test ” under the Bombay 
Municipal Act was whether the building of 
the University •' was exclusively occupied 
for a <‘haritable purpose “ and the mere 
circumstance that small fees are required 
from the students before examining them 
which ]5roduce a revenue insufficient to de¬ 
fray the expenses of the University in con 
ducting those examinations and keeping up 
the necessary establishment and which re¬ 
quires to he considerably sui)plemented by 
(Jovernment <'annot, in our opinion, alter the 
essential character of the ))ur])()sc for which 
tfic buildings arc occupied.” So also, in the 
Ijresent case, the sole test, under the lease 
which we are construing, is whether the 
building proposed to be erected on the land 
in dispute after resumption by (Jovernment 
is for ” any-public purpose.” If the element 
of that purpose exists, the mere fa<;t that 
(Jovernment will charge a mixlerate rent, 
not sneh rent as the letting value of the 
property will yield in the market, cannot 
alter the essential character of the building 
as one rtsed for a puhlie purpo.se. In this 
connection it is to be remarked as a circiim- 
.stancf' of some importance that the expres 
sioii used in the lease is not ‘‘ a public 
purpose ” but ” any piiblii- purpose.” The 
word ” any used to qualify the public pur¬ 
pose must have, iu my ojiinion, been used 
designedly to make clear the intention of 
the lease that (iovernment should be fn- 
titied to resume the bind whenever any con¬ 
sideration or need of public benefit, of any 
kind, arises, though it may involve at the 
same time some private benefit. 

In arriving at this conclusion, I have not 
overlooked the meaning of the expression 
“ jHiblic purpose ” given in v. Mors- 

Idiiil (,">). There relying on the authority, 
Joxoh/ue V. Mei'xiiu (H), Briiee, J., said 
that “ a place used for public purposes 
means, not a place used in the public in¬ 
terest but a place to which the public can 
demand admission or to which they are in- 


(2) I. L. R. 16 Bom. 217 (1891). 


(6) [1901] 1 K. B. 668. 
(6) 68 L T. 319 (1886). 
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vited to come.” The learned JudRe would 
appear to have intended that as the collo¬ 
quial and general meaning independently of 
its meaning in the particular Statute which 
ho had to construe. Apart from the fact 
that the decision in Muxex v. Alarxinnd (5) 
proceeds on the construction of the Statute 
and on the principle of ejusilftn ;/i tit'i ix, and 
that the observation of Bruce, J,, is so far 
an obiter ilietiim a reference to JomAijiic v . 
Mee.inn (6) on which Bruce, J., and Philli- 
more, J., relied shows that in this latter case 
the meaning of the expression ” public pur¬ 
pose ” went on its limited construction as 
used in an English Statute and on the rule 
of (iinfris. 

tin these grounds, in my o])inion, the de¬ 
cree appealed from must be affirmed with 
costs. 

Our decision in Appeal No. 24 of 1910 
governs also Appeal No. 25 of 1910. In this 
latter ai)pcal two additional points were 
sought to be urged by Mr. Setalvad for the 
Appellant at the hearing. The first was that 
there had been no legal notice of the inten¬ 
tion of (ioveininent to resume the land, 
because the actual notice given had been 
addressed to the lessee after he had died 
and not to his E.vecutors. The Executors, 
however, received the notice, and replied to 
it, and therefore such irregularity, as there 
was, was cured by waiver on their part. 
The second objection was that (lovernment 
claimed in the plaint a strip of land belong¬ 
ing to the lessee which was not covered by 
the grant to him. The AdvcKate-tJeiieral for 
(xoverninent having explained the faets with 
reference to this point, Air. Setalvad ad¬ 
mitted that he hg,d urged it under a mis¬ 
apprehension. The decree in this api^eal 
too must be confirmed with costs. 

Batchelor, .T.- By a lease executed on the 
18th April 18.54 the East India Comimny 
demised the land in suit to the Defendant’s 
predeeessor-in-title for a term of 99 years at 
a‘yearly rent of Rs ll-2-;i, the term being 
renewable indefinitely on certain prescribed 
conditions. But the lease contains a clause 
declaring ” that in ease the said Company, 
their successors or assigns shall for any pub¬ 
lic purpose be at any time desirous to resume 


poss(“ssion of the premises * * * then and 
from henceforth it shall be lawful to and 
for the said Company, their successors or 
assigns into and upon the said hereby de¬ 
mised premises, or any part thereof in the 
name of the whole, to re-enter, and the 
same io have again repossess ami enjoy as 
in tlu'ir first and former estate.’’ 

(In (he Kdh October 1903 the Defendant 
was served with a notice from the Collector 
of Bombay informing her that the Plaintiff, 
the Secretary of State for India in Council, 
was desirous (o resuriu possession of the 
land for a public purpose, and calling upon 
her to surrender possession on the 18th 
April 1909, (be Plaintiff undertaking to pay 
for all biiildmgs and improvements on the 
land 1)11 a fair valuation. The Defendant, 
hoHever, declined to surrender possession, 
and this suit is brought to eject her. Mr. 
Justice lleamaii, Indore whom the suit was 
tried, dt creed in fa\our of the Plaintiff, and 
against th.it decree the Defendant brings the 
pri'sent appeal. 

’Ihe only question raised is wliethcr the 
puiposc nf (Jovr'rnmont in .seeking to resume 
this land is a ■’ public purpose " within the 
meaning of that clause in the lease which I 
ha\ e (itid; if it is a luiblic imrjiose, then 
adniittidly tlie suit must he decreed. 

Now upon the question of fact as to what 
i.’. the purpose of (io\ernmeiit there is no 
disiuiti In jiara :> of the plaint it is 
stateii eoin)>eiidioiis]y as Indng '• the purpose 
of iinnidmg airommodation for Coverninent 
offiia'is ’ Stated more fully, the case for 
the Plaintiff is this: owing to certain eco¬ 
nomic conditions of life in Bomhaj', notably 
owing to the heavy liouse-reaits there pre- 
Aailing (oneminent are embarrassed in their 
selection of officers to fill public appoint¬ 
ments 111 this city ; instead of having the 
entire oe/c ef their officers as the field of 
choice, they an- driven to restrict their 
selection to a smaller group of officers, who, 
as baclielors or as Inning private means or 
otiicrwise, are enabled to meet the additional 
expenses ineuned by living in Bombay. 
The pinpose now actuating Government is to 
reiiKoe this embarrassment by resigning the 
land in suit and other land held on similar 
tenure, and by building on it houses to be 
leased to their resident officers on rents bear- 


(6) [1901] 1 K. B. 66S. 
(6) 58L.T. ai9 {18b6). 
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ing a reasonable i)i'()portion to the offieprs' 
salaries 

The aeeiiraey of this ileseriptiori of the 
|iiirpose of (lo\einnient lias not been chal¬ 
lenged before ns, and suflicii'iit iiroof of it 
will be found in the e^idelu■e of Mr. W 
Canicron, the SeiTetary to («ov(*rnnieiit in 
the Public Woiks Department Tliat gcnth'- 
man s|>caking on Indialf of (loverninetd, 
says: “Our selection is much cramjied in 
e.visting ciismmstanccs because good men 
whom 1 would like to recommend arc not 
able to serve here I have always to consi¬ 
der whether tlm olHcer can afford to serve 
in Itombay Ifouse-rent, say Rs. InO in 
Poona, would be Rs -1(K) in Rombay : and 
Poona is ne.vt ('.e, the next most cxiamsixe 
place) after Romliay ’ lie clinches this 
exidence by an instance from his own pm- 
sonal exiienence, narratjiiH; that in 1900 In 
had to decline an offer to serve in Romba.x 
as h(' <-ould not affoid the e.xtra e.xjiense 
On the (piestion of fact, then, 1 need not 
say mere I'he jmrpose of (iovernment in 
attempting to resume this land is as 1 hav» 
described it The (piestion is: is that a 
‘‘ public piirjiose ’’ within the meaning ol 
the lease 1 I am of opinion that it is, but 
before c.xplaining the gi-oimds of my opinion 
it will b(“ conxeiiient to (onsidf'r certain 
Englisli decisions which the Defendant 
claims .as author..ies for the view that tlu' 
purpose of (ioxeinment being as 1 have de- 
•scribed it, is Hot a “ laiblic piiiposc” The 
dia'isioiH rcfmred to are (i'(iinli/< i \ Drri.voi.s 
nf l.ijdfiiiil (7), M'lil/Ii V .Ivxvs' Him/ ('nin m 11/ir 
Ilf /III ll'rx/ l/'iliif l iiiiiii (S), Shiiiri’i.', V .l.s'sc.s- 
iiim/ /'milnil//I'l' nf /In / 'In-h nif^fmil f ’liimi <[)). 
and .1iiiii'.< V 'I III’ Mnn i/ J><irl,i Tiiidn’s (1). I 
have set out these cases Woe, because I 
do riot think they demand separate (onsidera- 
tion here. 1 will accept Mr. Setalvad’s jiosi- 
tion that, dcsinte the actual decision in 
Jmn/s case (I), th(‘ learned .Tudges’ discus¬ 
sions of the phrase “ jniblic purposes ” in 
the earlier cases remain unaffected as 
indie,at ions (T flic rneaning which that 
phrase was construed to bear; hut even so 
1 cannot bring myself to understand how 

(1) 11 H. L. <! 44;t at pg G03, fiOi ,18d£ij. 

• 7) 3 K. and B 34fi (1864). 

(8) 11 Q B. D. 146 (1883) 

(9i (18911 1 Q B. 339. 


tlio.se discussions can possibly assist the 
Court in the very different controversy which 
lias now to hi* determined. Indeed the very 
reference to these cases is, I cannot but 
think, an illustration of a practici* wliich in 
(,> 1 / 1 / 11 / v. Lnilliem (10) elicited from the Ear! 
ol Halsbury, L. the following protest: — 
There are,” said His Iiordshi)i, " two 
observations which I wish to make, and one 
is that every judgment must be read as ap¬ 
plicable to the particular facts proxed, or 
assumed to lie jiroved, since the generality 
of the e.xpressions which may In' found th(‘re 
are not inti'iidcd to be ex'iiositions of the 
whole law, but governed and qiiahlii'd liy the 
paiticiilar facts of the case in which such 
expressions arc to tie found The other is 
that a case is only an autlnirity for what it 
decides 1 entirely ih'iiy tliat it can be (iiioled 
for a projiosition that may se(*ni to follow 
Itigtcally from it ” In the case licfore ns 1 
cannot see that there is cxen an a|(pearance 
of Jogii-al connection tietween the “ public 
inn poses “ of the cases decided under a (larti 
ciilar English Rating Statute and the “ puldic 
piirjiosi's ” of the lease of land in Rombay 
in is.'}4 Eor the only “ jiublic jiurposes ’’ 
with which the lOnglish Courts were coneern- 
ed wen' pui'iioses suHicicnt to negative such 
l»cneticial occup.ation as would under the 
Statute of Elizabeth attract the liability to 
lating. So, the only question ih'cided in those 
eases was the (piestion whether a particular 
occupation was rateable, and tin' cases cannot 
Ijrojieily be (juoted as authority for more than 
xvas decided. 1 could understand the rele- 
\anc(' of an appeal to those (h'cisions if, the 
contemplated houses being sujiposed to be 
built and tin- English >Statiiti' being supjKisi'd 
to be law in Rombay. the (piestion were 
xvlielhcr the liousi's w<.uld be e.xcmpt or rate- 
alile ; and J am iireiiared to grant that, on 
tliese supiiosition.s, the houses would be 
rateable. Neither that, however, nor any¬ 
thing like it is, I conceive, the question now 
before the ('ourt And if the point need 
further elaboration, I would adopt the 
Advocal e-denerars illustrative instance 
I'rider the lease in suit (Iovernment, I 
siqipose, could certainly resume tlu* land 
for the purpose of building, say, a iniblic 
school, or a Eire Brigade Station ; yet both of 


(10) [1901] A. C. 496. 
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these inlitntions woiilrl be rale.ihle under the 
Enpriish Statute. It would seem to follow, 
therefore, that the “ inddie i)urj)OKes ” of the 
Indian lease are wider than the “ publie pur¬ 
poses ” eonsidered in the English eases as 
eontrat't with benefieial oecupafion. 1 would 
add that, in seeking to ai>ply the deeisinns 
of the English Courts in such a case as this, 
there is some danger of overlooking an 
essential feature of difference', f mean the 
difference, in the position of a (io\ernnicnt 
in England from tin* ixisition of an Indian 
(bnernmt'nt with its more direct and con¬ 
stant relalitins with the geiu’ial cumnuiiiity, 
and its necessarily moie active interference 
in the affairs of the iieoiile. On the whole, 
then, I am unable to recognise tliat the Eng¬ 
lish (h'eisions quoted can be referred to a*^ 
guides for the inlerjirctation of the words of 
the present lease. 

If that is so, and if this lease is to be con 
'■tilled from its own langiiaai', then I c'annot 
doubt tiiat Itcaman, .] s di'cision is right 
(Jeneral di'fiiiitinns ai'c, J tlilnk, rather to lie 
axoided wlieri' the a\i»l(lan<‘e is iiossibh', and 
1 make no att('ini>t to di'tine precise^ the 
extent of the tihrase “ imblic piii'iioses ” in 
the lease ; it is enough to say that, in my 
opinion, the jilirase, whate\er I'lsc it ina\ 
iinati, must iiicludt' a pui))os(', that is, an 
oliject or aim, in which tlie geneial interest 
of the community, as opposed to the jiarti 
cular interest of individuals, is directl.v and 
vitally concerned. That it is so concerned 
here must, I think, be jilain to any one fami 
liar with the relations between an Indian 
(loveriinn'iit and its, subjects, the innumerable 
points at which those relations are close and 
direct, aud the niultifaiiousness of tin' duties 
for whose discharge tin' community looks 
to (lovernment and tin' otlieers of (iov em¬ 
inent Here, therefore, it is cspeciall.v ne< es- 
sary in the interest of the public that (lovern 
nient should be abh' to .ajipoint to posts in 
the ('.a]>itnl t’ity those otlh'ials who, thi'.v 
are satisfied, are most competent to fill such 
aptiointments. It is directly to the gain and 
advantage of the juiblic that, on an aiipoint- 
nient falling vacant, the enquiry by (lovern¬ 
ment should be, who is most caiiabh' of 
filling the vacancy, and not, who can best 
afford the expense of filling it. 

The validity of these considerations is 


denied by Mr. Setalvad, W'ho replies that 
they would justify the resumption of the 
land for the jiuriiose, say, of building a 
(lynikhuna for (lovernment ollicials in order 
to preserve their health and efficiency, yet 
such a purpose, he contends, would certain- 
l.v not he a public ))iir|iose w’ithin the lease. 
To that I can only answer, first, that hypothe¬ 
tical cases arc best post))oned for decision 
until they have ceased to be h.vpothetical; 
and, sicomlly, that, assuming the (lymkhana 
would not be a public ))uipose, there is 
siiii'l.v a r.'ither ipbv lolls distinction between 
a phiei' of j cereal ion and a house to live in, 
the foinicr may be conducive to gocnl work, 
but till’ latiei is a condition precedent to 
all vvoik 

The same n suit is reached if we consider 
that till' lU’ovisidn of house accoiiniiodation 
does not, for our piesent jnirposes, material¬ 
ly differ trom the giant of a local allowance 
to covir the heavy charges on account of 
rent in llombav Yet 1 caiiiiol see how if 
could be contended that ‘■iich an allowance, 
if maile, was md made foi a public jnirpose. 
.\gain, on the proved and admitti'il facts, 
we have It that there aie not now in lIomba.Y 
enough suitable houses for tin' number of 
ollicials whom it is necessaiy to post here. 
Ihisudable houses ina.v exist, but for the 
purposes of the argument, thev are equi¬ 
valent to no houses, a proposition which 1 
meiilv Mate in jiassing since it has not been 
suggeslid befori’ iis that the officers of 
(Jov ci miiciit should he relegated to such 
houses as eoiild at (iiesent he found for their 
oeeuiialion 'Die case, theieforo, is as if 
(iov ei mneiil vveie jiroposing to Iniild for 
ollieeis neei'ssarily stationed in llombay 
houses where iio lioiisi's existi'd before, ami 
it seems to me ei'rtam that that would be a 
jnililie iiuipose It vvould be as much a pub¬ 
lic purpose as the jun pose nr ohjeet of the 
officers’ apjiointmeuis 

Tor these reasons 1 am of opinion that the 
deeiee iimh'r ap|ieal is right and 1 agree that 
the Ajijieal should he dismissed with costs. 

I agieealso with wliiU my leariu'<l eolh'agu'' 
has .said in decision of the related appeal. 
Till' point as to notice) is clearly without 
substance and the other jioint as to the strip 
of land was abandoned. No other point 
was taken before us. 
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Mr, L. DeGruythrr, K. C., and Mr. 
Knnrorthij Brown for the Appollants snb- 
iiiittod that a “ fniblic ])iirpose ” within the 
iijeaning of the l('ase meant an occupation 
or user by the juiblic and not by private 
[K'rsons. To provide ])rivate residences for 
(novernment officers was not a public pur¬ 
pose COntein[dated by the lease. If the 
(ioverninenf were entitled to resume the 
land for every })urpose which it considered 
a public pur[x)se the h'ase in perj^etuity 
would be converted into a tenuncy-at-will. 
The true test was that there must be a 
change in the nature of occupation or user 
from jirivate into public. The Land Ac- 
<piisition A<t, I of 18Uf, provided a 
machiiKM'y for conijuilsoi} ae(iuisition by 
the (Joverninent. Under tin* [uovisions 
of sec. n of that Act a declaration made by 
the (rovernment was conclusive evidence 
tiiat the land was needed for a public pur- 
po.se, but the Act had no application to the 
present case, and from the provisions of 
that Act no inf<-rence adver.se to the Ap¬ 
pellant ought to be drawn. 

Sir Erie Rirhurds, K. (\, and Mr. (i. R 
Lowndea for the Kespond<*nts were not 
heard. 




Their Lordsiiii’.s’ Judoment was deli¬ 
vered by 

Lord Dineoi.v. —The same general 
[Kunt is raised in these two appt'als. 

The first Appellant was le.ssee under the 
Ciovernment as succc'ssors of the East 
India Company under a lease of date 18th 
April 18.54, which lease contained a ]X)vver 
of resumjdion in favour of the le.ssor if 
' the Company, their succes.sor.s or assigns, 
shall, for any public purjMi.sc*, bo at any 
time desirous to resume 2 K)sse.ssion of the 
premises granted ” . . . uixm certain 

terms as to notice and com|)ensation. 

The seco.nd Ajrpellants are holders of 
land under Government in virtue of a 


Sanad originally granted to one George 
King on 6th .\pril 1839, by the said East 
India Company, which declan's the ground 
given in occupation is to be “ at anytime 
r(!sumable by Government for public pur¬ 
poses ” u)X)n certain terms as to notice and 
compensation. 

The Government giiv<‘ notice in both 
eases to resume for a public purpose. On 
being challenged ns to what that public 
puriHjse was, they ex[)lained that they 
wished for tlie ground in order to erect 
dwelling houses, which they could oiler to 
(iovermnent officials at adeepjate rents for 
their private residence. Suitable houses 
for Government servants are not easily 
obtainable in Bondiay ; but it is not .said 
that obtaining (piarters of somt' kind is an 
impossibility. The whole question, there¬ 
fore is : Ts such a .scheme a “ public pur- 
po.se ” within the meaning of the contracts 
contained in the lease and the Bauad? 

The learned Judge of first instance' in 
the nigh Court of Judicatun' at Bombay 
ami the .\p|H'al Court of the same Court 
ha\e both held that it is. The learned 
.Judges in the Courts bc'low have, in defer¬ 
ence to citations made before *them, 
elaborately considered many of the deci¬ 
sions which construed the words “ public 
p\n]) 0 .ses,” as used in the Statute of Eliza¬ 
beth with reference to exemptions from 
rating. Jn the end, however, they came 
(o the conclusion that those decisions 
an’ordiHl no help as to the proper construc¬ 
tion to be put (m the words of the.se con¬ 
tracts; and in that conclusion their Lord- 
ships unhesitatingly agree. 

The argument of the Appellants is really 
rested upon the view that there cannot be 
a “ [uiblic purpose ” in taking land if that 
land when taken is not in some way or 
other niiule available to tlie public at large. 
Their Ijordshii>B do not agree with this 
view. They think the true view is well 
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exprcasc'd by J3atchelor, iu tho first 
case, when he says :— 

“ Oeneial dofinitioiis arc, 1 tliiiik, rather 
to be avoided where the avoidance is poHsil)le, 
iiiid I make no attcin])! to define precisely 
the exlent of the phrase “ i)ublic purposes” 
in the lease ; it is enough to say that, in niy 
opinion, tlie phrase, whatever »“lse it may 
mean, must include a purpose, that is, an 
object c)i' aim, in which the general interest 
of the community, as opposed to the paiti- 
cular inf crest of individuals, is direcfly and 
vitally c<incerned 

Thai beiiif' so, all tliaf remains is to 
determine wlietber the |Hir|X)se here is a 
|air|)ose in which the general interest of 
the commiimty is eoneeriu'd. Primd 
facie the (!o\eminent uu' good judges of 
that. They aie not ahsohite judges. 
'^I'hey cannot .sa_\ : “ Sic volo sic jubio," 
but at least a ('oinl would not easilv hold 
thi'iii to be wtoiig. Hut heri', so lar from 
holding tlii'in to 1><‘ wiong, the whole ol 
the It'arm (1 .liidgis, who aie thotouglilv 
(onveisaiit with tin conditions o) Indian 
hie, sa> th.it till \ .lie sali^hi d lli.il the 
sc-heme is one w ha h will ledoiiiul to piililie 
heiiefit b_\ helping the (iovirnmeiit to 
maintain the i‘llieiene\ of ils s(_i\anfs 
J'’rom sLK'h a eoiK-liision their Loidships 
would he slow' to (Idler, and upon its own 
stakmient it commends it,self to their 
judgment. 

TJicir Loidsliijis ar(‘*tIier(‘tor<' of opinion 
that on the geiK'ra] [loiut the view of the 
Courts below w'as rigid. 

A special |xjint was taken m the second 
case as to sulilicicucy of notice. It is 
enough to .sa> that tlie viciw of the Courts 
below was clearly riglit in tins matti'V. 

Their Lordships will hmiibly advisi' His 
Majesty to dismiss the Appeals, but tluTc 
will be no costs to either party before this 
Board. 

Solicitors : Messrs. T. L. WUson cf Co. 
for Hamabai l'’ramjee Petit, 


Bolicitors ; Messrs. Latteys and Hart for 
Moosa Hajee llassani. 

The Solidtar, India Office, for tho 
B('ere(ar\ of Stati' for India in Council. 

H. D. Appeal dismissed. 

[CIVIL APPELLATE JDRISDIcriON ] 

Ai'I’Kai. Fitovi Affeelate Decree 
N o. (;i2 OF 1911. 

Mookehjee, .), 

I 

Be.aciichoI' r, J. Rameswau Mondal 

1913, and ors.. Defendants, 

Heard, 7 and Appellants, 

iS, 3Iuy. I r. 

1911, PitOVABATI DeBI, 

Judgment, Plaintiff, Uo'spondent. 

21, May. ^ 

llin iu loidou', al.enatio'} hy — lient of superior 
landlord-Legal necessity—Sua against Hindu 
wniow — Heversioue/' vhether necessary party — What 
piss”s at a sale in execution ol a decree against 
Hindu ii’idoir—Lfiaitation Act (A’F o 1877), Uch. 
/, Alts. I'fl, IJO—Specfii' Rehel Act {I o 1877), 

SC’ {? 

Till pDirits III (I Hindu iridoiv in rcs- 
pdf ol iilhicilion of Hu estate of her 
hn'ibaudati sunihii In thosi oj the (juardian 
Ol an inlant 

lllAooMW FIKSM) r. IUBOOEE MoON- 
HVI f.SI, IWMISW \lt r. Rl N lUlIADUR (9), 
l.\i,v VMvitwni V. Aciihan Kukr (10) 
\M) Piiv<,w\i Di u. r. Dlbi Dyal (11), 
hdlowed. 

Th< nidi fuit that money i.s raised for 
paijnunt ol unt and applied for that pur- 
po.si is not s-ujfieunf to'provc legal ncces- 
sity. 

The eu'ditor to protect himself where he 
i, not shotrn to hai c nnide a bona fidci 
enquiry must pion that there was an 

(8) (i M. I. a. 3Pa ; IS W. K. 81 (1866,'. 

(fi) I. R 8 I A 8 : 8. c. r. L. R. 6 Cat. 843 
(1880). 

(10) I.. R. 1» r. A. 198 . s. c 
420 (1892). 

(11) 12 C, \V. N. 193 : 9, i. L R 36 L A. 48 

I. L. R. 35 Cal. 420 ( 


40 
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actual pressure on the estate, sueh as an 
outstanding decree or an impending sale 
which the icidnw is not capable of mecling. 

JjAIjA Amahnath V. Aciihan Kbeh (lU), 
l)HAK\MrHA.\D V. BhAOANI MiSUAIN (Jl), 
Sbkknath V. Rutunmala (1.5), Srimobi'N 
•p. BRI.I REHARY (1(5), JjALA Byjnath V. 
]iissKN (17), Mata Persh.vd v. Bhac.ke- 
Ul TllEE (18), (lltANSin \M V. BADnALAL 
(ID) AM) Jj\KSllA]AA' r. RU)11A Bai (•!()), 
followed. 

Where a llindti widow ohtaim a loan, 
she is at liberty to bind herself personally 
or when the purpose for which she borrows 
is a necessary one, she is al liberty to bind 
her husband's estate and the intention 
must be (lathered from the statement if 
any in the (had or from the surrounding 
circumstances. 

DWIODAR r. -IWKIBAI (-21) AND PliO- 
siNW r. (’mkd^r K\j\ (22), referred to. 

,1 decree for rent which has accrued difc 
after the death of her husband is priin.'i 
l':K-if a pt r.^onal decree against the widoir. 

,)iB\MvRisi]\V r. Br\.)\lM; (7), Kicisro 
(ioBlND r. 11) il ('(lANDRV (,‘57), MollAM- 
MKD S\D\i Alt r. IfARXsi ndaui (38) AxNd 
B iin s\\ \i{ r. Kamm. Ki Ai\)t (.‘30), foUowed. 

The ni( re lael that the widow inlemhd 
to create a liability on the estate is not 

(7) I. h. II. 30 ''al. 550 : s c. 7 0. W. N m 
(1903). 

(lOj L. R. IB I. A. 196: e. C. f. L. R. 14 All 
420(1,892). 

(14) L. B. 9* (. A. 183 : 8. C. r. L. R. 26 Cal 
169 ; 1 C. VV. N. 697 (1897). 

('&) Beng. S. D. A. 421 (1859). 

(16) I. L. R. 36 Cal. 763 (1909;. 

(17) 19 W. R, 80 1873). 

(18) 2 All. H, 0. R 78 (187 

(19) I. L. R 24 All. 647 (1902). 

(20) I. L. R. 11 Bom. 609 1 1887). 

(21) 6 Bom. L R. 360 (1903). 

(22) 13 C. W. N.353 (1908) 

187) I. L. R. 16 Cal. Ml il889'. 

(38) 18 r. W N, 1070 (1912). 

(89) 17 C. W. N. 887 (1912), 


enough. The creditor has also to show 
that he intended to enforce such liability 
and the true test is to sec whether the pro¬ 
ceeding in which the sale was directed was 
brought against the widow personally or 
with a view to affect the whole inheritance. 

JUdAL 0. JOTENDRA (40), COURT OF 
Wards v. JIamaput Singh (41), Srinath v. 
H.\R[ (42), Bamlae r. Akhoy (415), Radha 
JCsHiiN V. Nal’uotan Lal (44), Braja v. 
.JOflC.BSWAR (45), Kistomoyee V. Pro- 
.srNxo (10), Bi.sto Beharee v. Byjnath 
(‘J7). Baijin V. 15R1J Btiooican (48), 
BiREswAii V. Kam.al KIjMAiu (39), Sadat 
ALI V. llARASl’ND.lHI (38) AND TRILOCHAN 
r. Bakkeswar (49), referred to. 

It is not necessary that a reversioner 
should be joined as party to the suit, but 
(f he is so joined, the fact would afford 
dear indication that the creditor intended 
to make the inheritance liable. 

BiiAC-Aitinir Da.s r. ]5alii:si\ vh Baoerti 
( 50), Moiini) CiiANDHV V. Bxaiktshoue 
(5), Shinvi’m I)vs,s V. IIakipvdv (42), 
N((.eni>h\ v. Kamtni (51) wd Bloid r. 
,I()M\E.s (52), referred to. 

Where the property is not in posse.ssion 
of the liefendanls and the Tlaintiff can¬ 
not (isf, for cjeetiiKiit as against them, a 

.'!) 23 w. R. 171 ; 16 H. T. R. 112 (1875). 

(.38) 16 0 W. N. 1070 (1912). 

139) 17 r. W. N. 237 (1912). 

(40) L. R. 11 1. A. 6. ; 8 c. I. L. R 10 Cal 
985 (1884). 

(40 54 M, I. A. 606 (1872). 

(4^ 8 C. W. N. 687 (1899). 

(48) 7C. \V, N. 619 (1803. 

(44) 6 0. L J. 490 (1907). 

(46) 9 C. L. J. 340 (1909). 

(46) 6 \Y. It. 304 il866 . 

(47) 16 W. R 49 (1371). 

48) L. R. 2 f, A. 275 : s. c I L. R 1 Cal. 183 
(1878). 

(49) 16 0. r. J. 428 (1910). 

(.'■■0 19 C. L. J. 156 : 8. c. 17 C. W. N. 877 
I t, R. 41 Cal. 09 (1913). 

(611 11 H. 1. A. 241 (267) (1867). 

.62) 9 Ves. 87 (07) (1803; 
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declaratory suit is maintainable under sec. 
42 of the Specific Relief Act. 

Subramaniya V. L’auuiaswaban (53) and 
Mamiyya V. Perumal (54), followed. 

This was an a]>])(“al from a decision of 
K. Pantoii, Rsq., District Jiidf^c, Burd- 
wan, dated “2nd J)eceinber lUlO, modify¬ 
ing that of Balm .\ghore ('handra Hazra, 
Siibordinalc Judge, Burdwan, dated 9tn 
Se|)temlM*r 1905. 

The facts of the ca.se are shortly as fol¬ 
lows : — 

One llakhal Chandra Mookc'i’jee owned 
an eight anjias share' of two /nz/n/ inahals, 
Joaldanga and Chakclianda. Baklial died 
in Jidy IiS83 leaving Ix'hind his wife, 
Sukhoda Simdari, and his nnmarried 
daughter I’roNabati Debi. Sukhoda Snn- 
(iari remaizied in |H).ssession of prope'rtie'S 
left by llakhal. Paklial and Ins brother 
Dagal had borrowed \arioiis sums from 
the i\Jondal Di'lendants and to se'cnre 
payment of these' Sukheeela and Bagal 
executed a usiijrue'tuary mortgage' boivl 
for Ks. 3,115 on, the* 15th Neeve-nibe'r 
ISH'h the be)?id te) be* paid ejf by the 
iisnfruct e)f the j)re)|>e'rty in 19UL Sub- 
seepiently on the* I’dth May 1KS5 Siikhe)da 
anel Bagal be»rre>weel a sum e)f Us. 300 
by simple beend for payment of puiiii 
rent of the albrosaiel putni mahtiLs. 
The Mondals instituted' a niemey-suit, 
iSo. 70 of 1888, for realisation t;)f the mone'y 
due on the aforesaid bond and obtained a 
decree e)n the (5th April 1888. In exex'u- 
tion of this eh'eree the pre)pe'rty mortgage'el 
by the afore'said usufrue'tiiarv mortgage 
bond waes sold and purchased by the Mondal 
Defendants for Us. 715 on the ‘2nd July 
1888. Sukhoda died on the ‘21st Ne)vend)or 
1901 and then her daughter Provabati 1 )cbi 
succeeded to the estate left by Rakhal. 
Provabati instituted the present suit on 
'68) I. L. R. 11 Mu). 116 (1687). 

(64) 81 Mad. L. J. 1028 (1911}. 


the 18th November 1904 for a declaration 
that th(', Ahmdals had no right to the putni 
properties aforc'said afler the death of her 
mother which since then had devolved 
upon her. It was also slatz'd that the 
putni malinh were suh.sequc'ntly put up for 
sale under Ueg. VllI of 1819, and a dur- 
putnidar on payment of the putni rent was 
in |K)ss('ssion of the putni iniihal as girbi- 
dir /Mild I’laintilf was no( entitled to posso.s- 
sion nn1il Ihe girbi was paid oil; and that 
under llu eiieiimslanees the I’laintiff 
instituted this suit sjuiply for the declara¬ 
tion of her light iis afore.said. 

The J)(Teud,lilts by their written state¬ 
ment averied that the debt was incurred by 
the widow Sukhoda for legal necessity, that 
(Ik* sale was binding on the Plaintilf, (hat a 
declaratoiy ■-uit was not maintainable. 
The Suhordina1.e Judge found that the sale 
was binding iqion th<’ [*lainlill reversioner. 
He h()W('\er iouiiil that a^ the mortgagee 
brought till* mortgaged jiroperty to sale 
in contravention of the terms of se<“. 99 of 
the TranM'er of property Act, the sah' was 
void ab niitw, and the Plaintill was entitled 
to the deel.ii.ilion sought for, but she must 
[)ay to the Mondal Defendants Us. 309-1-6. 
There was an ajifieal to (he District Judge 
by the Mondals and a cross-aj)|)eal by the 
I’laintilf ag.nmt tiu' judgment of the Bub- 
ordinati' Judge. Tlu' Di'-tnet Judge on 
appeal reveisc'd the (h'cisiou of the Subor¬ 
dinate .liidge on the ground that the suit 
was bad for mis|oind('r oi cau.se-^ of action 
and parties, \gainst this judgment, the 
Plaintiff apiKiiled to ihi' High Court, and 
in swond ap|K'.il (h<' High Court set aside 
the judgiueiit of flu* District Judge and 
the case was remanded to the lower x\ppel- 
late Court for a trial on tin' merits. The 
District Jiidgi' on ninand found that only 
the limited estate of Sukhoda passed at 
the execution sale. In this view the Dis¬ 
trict Judge dismissed the appeal of the 
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Mondal Delendants and deorc'od tlio cross- 
apjx'ul of IdaiidilT. fTcnci' this appeal by 
th(' J )ofcndaiils. 

I\fr. Sinlia (with Iktbn.'i Prohlias Chandra 
Mittrr and Iliralal Sanyah for Appellants. 
- In the present eas(' th(' debt was inciirred 
for lega.] ii('e('.ssit\ and tlie revi'rsioner is 
hotuid hy tiie .sah'. Itelers to Munsln 
haninnddin \. Kniu/utr (lohmd KnsiDia 
ibh). 

Dr. Iia.sh licirtni (;ho.<,‘h (with liahus- 
Bipui F^rhary aiai iSanhim Ch<t)idra 

Mukhrrjec) for PesiKindont-- deferred to 
Srimoliun v. Drij Ilrliary (10), Jktijiin 

iJrij Dhookan (ItS), Mohinm Chatidia v. 
Raniki.'ihorr (o) and SnnaUi \. llari ( hJi. 

The findin^f is that llu'fc' was no Ic^al 
nec(\ssity. K\en wlun then' is jiistilMiy^ 
neeessity the suit must he pro[M>rly lejire- 
sented and the rtwernioners im^dit to he 
made jiarties to a suit on a bond ('xeeutisi 
by the widow for delits whicli niiyht or 
might not hind (lie estate. If the creditor-, 
intend to pnjceecl against the estate and 
bind the reversioner, he must frame hi.s 
suit accordingly: Srntalh \. llari (hj), 
Story on E(iuil\ Phadings, Art. Ill, 
JAoyd V. Johncs {-yl). Jtcference was al.so 
made to the following ca.se: Krtslo v. 
Hem (37), Mohammed Sadat .Hi v. Hura- 
sundari (38), JJtre.sirar v. Kamal (3U), 
Braja v. Jiban (0), Jiba}i v. Braja (7), 
Gtribala v. Srinath i33), Mayne on Hindu 
l^aw and I'sage, Art. 85.5. 

(5) 2:1 W. K. 174 ; 16 B. L. R. 142 {lo76l. 

(61 I. L R. 23 Cftl. 286 (1828). 

17) I. L. K. 30 Cat. 660 : s. c 7 ('. W. N 426 
(1903). 

(13) I. L. R 36 C^l. 763 (1909). 

( 3 : 1 ) 12 C. VV, N. 769 (1908). 

(.37) I. L. R. 16 Cal. 611 (1889). 

(38) 16C,W. N. 1070 (1912). 

(39) 17 C. W. N. .337 (1912). 

U2) 3 C. W, N. 637 (1899). 

(48) L. R. 2 I. A. 275 : s. c. I. L R. I Cal. 133 

(1876). 

(.62) 9 Ve*. 37 (67) (1803,1. 

(66 13 C W. N. 1117 at p. 1123 (P. C. (1909). 


Babu Probhas Chandra Miller in reply. 

Cur. adv. vull. 

The Ji DGMUNT OK THE CoHRT was as 
follows ;— 

This is an appeal h\ th(‘ first nine De- 
hndants in a suit 1)6 a Hindu reversioner 
I'oi' declaration that <‘(>rlain alienations, 
made 1)6 <1 widow 111 jxissession of the estate 
ol her husband, wc'c in excess of her 
authority and do not hind the iniK'ritance. 
'J'he pio[H'rties in dispute belonged to the 
lather of the I’lain! ill, Itakhal Cliandra 
Mookerjee, and his brother Hagai Chandra 
Mookeijee. Kakhal Chandra iNfookerji'c 
died in I(S,S'.3, Iea6ing a 6\ ido\6 Sukhoda 
Simdiiri Dehi, and an umnarnc'd daughtt'r 
hv hei, l’|•o6:lhall Dehi now Hlaintiif-Hes- 
jond. nt I )i‘i‘oie iis. Oil the 'i.lth jS'ovem- 
hi'i- hSiS.'), Sukhoda Simdari l)el)i and her 
h'othm-in-law Hag.al Chandra borrowed a 
sum o| R.,. .3',)!) (rom Hameswar Mondal, 
the lirst Deiendant in ihis suit. The 
( leditor silt'd on the money bond, and oh- 
tained an cr jiarle det^'ee on the (ith April 
18S.S. 3'lie deeret' was exeeiiti'd ill due 
(oiiisf, and the right, title and interest 
oC tiu jiidgmeiil-dc'htors in tli(' disputed 
pioperties 6\en' sold oil tlu' ’Jiid .Iul6 1888, 

6\ hen the deeree-holth'r, no6v' represented 
1)6 tilt \))p( Hants, heeame the piirchast'r 
lor Its. 7I.'», in the.name of one l\rohe.s6sar 
Hh.(tlachar|i. The salt' was eontirmed on 
the 7lh .lamiary 1881), and the sale-certi- 
lieatf was issued in the name of the osten¬ 
sible piirehasi'r on the' l‘Jth Eebriiary 
iSht). Mea 1 ( 66 Idle on the 'J2nd November 
I88<S, Siiklmda Simdari liad .sold tlie same 
iropeiiies again to tlie Defendants other 
than the A|)pellants. Sukhoda Sundari 
died oil till' ‘ilst Novemhc'r 1901, when 
the siieet'ssioii ojiened out to tho Plaintiff 
a.s the reversionary lieir to Iho estate of 
herfatlier. On Die I8fh November 1904, 
the Plaintitr c-ommeu(x;d the present action 
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for cleolaratioii that the execution sale us 
also the private alienation were without 
legal necessity and were not operative after 
the death of her mother. She further 
impeaelu'd the validity of the execution 
sale on the ground thot the decree-holder 
held a mortgage on the projx-rty sold and 
has acted m contravention of the provi¬ 
sions of see. of the Transfer of Pro- 
lierfy Act. She did not sue for recoverv 
of possession, as tlu- estate was in the 
hands (d an under-t('juue-holder who had 
saved it from a sale under the Piitni Regu¬ 
lation and had obtained possession which 
would continue till his advance was re- 
])aid or salislied from llie profits. The 
Defendants lesisled the claim of the Plain- 
tilV on the ground, amongst oihers, that 
the sales had taken place for legal neces¬ 
sity. Till' Subordinate Jiulge found this 
jioiid in lavoiir oi the purchaser at the 
c.xecution sale, hut against th(’ purchasers 
at the private saU'. In tins view, he gave 
the I’laintdf a conditional decree against 
the former, who la came entitled to receive 
a ])ro[)ortiona1i' share of the ]‘)urchase 
monev, and an unconditional di'croc 
against llu' latter, whose conveyance was 
declared to be whollv inepi'iative. On 
a])j)eal bv the Deleiidants, the Ihstrict 
Judg(' reversed this de<'ree and dismissed 
the suit on tlu' ground that it was bad for 
misjoinder of jiarties and of causes of action. 
On ap|K'al to this ( ourt, Jirett and Sharf- 
uddin, .1.1., held on the authority of th? 
(l('ci.si<ins in l.shau Chandra v. Ilanics- 
u'ar (D, Ntinda Knnuir v. I'anamali (2), 
and Lola liUiniarain v. Copal Devi (d), 
that tlu'i'c was no niisjoinder of parties or 
of cau.ses of action and that the Plaiiititf 
was competent to maintain one suit 
against all the transferees in resfiect of the 

(l, I. L. R 24 Cal S3I (lbP7). 

(2) I. L. R. 29 Cal. 871 (1902). 

(31 L. R. S6 I. At 103 ; s. c. T. L. R. 36 Cal. 

780 ; 13 C W N. 920 (1909). 


est.'ite of her father to which she had be¬ 
come entitled on tin* death of her mother. 
The apjieal was accordingly allowed and 
the case remanded, so that the apjical pre- 
h'ln'd to the Di.strict .Judge might be 
heard on the riK'rils. In so far as the 
(irivale salt' is concerned, no attempt ap- 
pi'ais to have been made to assail the 
< oiichisit)!) of th<' Subordinate Judge that 
II was bad for want of consideration and 
legal necessity, and his decision upon the 
point must be taki'ii to have become final. 
W I ai<' cnncei ned, at this stage, only with 
the elfeel ol the e\e<aition sale of the 2nd 
.lulv, As regards thi.s sale, the 

Suhoiihn.iie .Judge found, first, that the 
nioiiev h.nl Ix'en borrowed by the widow 
loi pavnant of rent to the Zamindar and 
w.is apphisl lor that purjiose; secondly, 
tint III' '-.ih' was void, because held in 
(onti.ivi ntion ot vc. bt) ol the Transfer of 
I’lopeiiv .\ct and, thirdly, that a declara- 
torv (h'cK'e should be made in favour of 
the I’laintill, conditional on />ayment by 
hei ol a slim of Rs. to the first 

nine l)etendanls, as such money had been 
applud bv the widow for the benefit of 
the e-.|ate. I poll ajipi'al th(' District 
.liidge h.i-^ found, first, that the loan was 
l.iki II bv the widow and the money borrow¬ 
ed w.is .ipphed by her for payment of rent 
due to the superior landlord; secondly, 
fli.it 1.11(1 down in Asutosh Sikdar v. 
lu’lunilal hirlania (1), the sale was not 
void but nic^relv voidabh', because held 
coiitiaiy to the provisions of sec. 99 of the 
'rraiisfer of Propf'ity Act, and, thirdly, 
that It was iinneci'ssary to avoid the sale, 
bec.iiise it had pa.s.st*d to the purchaser 
nothing bevond the limited estate of the 
widow, as laid down in the cases of 
Mohlnia Chandra v. Ihtniki^hore (5) and 

(4) I. L R. .If) Cut. 61 : B 0 . 11 C. W. N. 

1011 (1907). 

(6) 23 W. R. 174 ; 16 B. L. R. 142 (1876). 
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Ilrajdlnl v. ■Jibnnkrislnia (6), which was 
coufiniii’d oil apix ai tu the Jiidirial Coin- 
iiiiitce : Jibnnkrishm v. llrajnhil (7h 
The District .Iiulge lias also overruled the 
conteutioiis that the suit was not niaintain- 
al)le for a ])iin' declaratory decree without 
cous(‘((U('ntial ndief, and was, in any 
view, harred h\ limitation. In this view 
the District Judf^e has niodilic'd the decri'e 
of the pr.mary Court and has {^iven the 
t’laintilf an unconditional dc'chirat ion 
that the execution sale does not hind the 
estate in her hands. On the present ap¬ 
peal, besides the U\o subordinati' points 
last mentioned. namel\, tlu‘ ^rant of a 
declaratory decree ^\itllou1 eonsiapumt ial 
relief and the bar of limitation, the sub¬ 
stantial (juestion which has emergi'd for 
consideration is, what was the true nature 
of the debt created by the bond, of the 
deert'e in the bond suit and of thi' proceed¬ 
ings thereon, and what was the legal 
effect of the exi'cution sale on the estate 
in the hands of the widow? 

It has been found by th(> Di.strict Judge, 
in comnirrence with the Subordinate 
Judge, that the money was rai.sed and was 
applied by the widow for )>ayment of rent 
to the superior landlord. On this basis, 
it has bei'ii argued that the loan was 
taken for h'gal necessity. This conten¬ 
tion, in our opinion, is not well founded. 
The jiowers of a Hindu widow, in re.sjiect 
of alienation of the estate* of her husband, 
are similar to those of a guardian of an 
infant, as defined by their ijordships of 
the Judicial Committee in Hunuoinan- 
pi'mul V. Buhoucc Moonraj (8), Kanics- 
war V. /ittn Bahadur (9), Lala Amarnath 

(6) I. L. R. 26 Cat. 285 (1808).; 

(7) I. L. R. 30 Cal. 660 : s. c. 7 C. W. N. 426 
(1003). 

l8) 6 M. I. A. 393 ; 18 W. 11, 81 (1866), 

(0) L. R. 8 1. A. 8 : s. o. I. L R. 6 Cal. 848 
(1880). 


WEilKLY NotiSS. 


V. Achhan Kuer (10), Bhagumt Dyal v. 
hebi Dyal (U). Consequently a person 
who cliums title under an alienation from 
la'f must prove that there v\as legal neces¬ 
sity for it, that is, such pressure on the 
estate at the time the. loan was taken or 
lh(‘ alienation made as justifieil the act 
of the widow ; he can also protect himself 
by proof of bond fide enquiry, and if the 
fact of such enquiry is established, the 
leal existi'Uce of an alleged sufficient and 
K'asonably credited nexiessity is not a con¬ 
dition-precedent to the validity of his title. 
In the cas(i before us, there is no jR’oof 
o| bond fide eiupiiry by the creditor, and 
lurtlu'r ri'lcrencc need not conse(|uently 
i)( made' to this possibli* aspect of the 
matter. J'he qia-stion then n'duc(‘s to 
11 is was tls'i'c legal necessity for the 
ban? The mere fact that the loan was 
l.iki'ii to pay rent and tlu* money raised 
\\as apjilied for that jiiirjiosc, is clearly 
not sufficient. It may Ix' conceded that 
the extreme view taken in Matiulla v. 
lladhnbinodi (1-J), and lladhaniohun v. 
(hndhari Lai (l.J), jiamely, that the 
cieditor must not only show that the 
money wa.s borrowed oi’ required for a 
tiecessary ]mrjK)s<>, but also that the neces¬ 
sity was attributable to causes beyond 
till' control of the widow, is unsound and 
cannot he sup))orted on principle; for, as 
ilii'ir Lordships of tin* Judicial Committee 
(pointed out in ilunoomanpcrsad v. 
luiboovc Moonraj (8), the creditor is not 
affected by any precedent mismanagement 
of the estate, 2 >i’nvidcd that he has not 
be(.‘n a ^larty to the misconduct which has 
produced the danger he helps to avert by 

(8) 6 M. I. A. 393 ; 18 W. R. 81 (1866). 

(10) L. R. 19 I. A. 196 ; B c. I. L. R, 14 All. 

420 .1802>. 

(11) 12 C. W. N. 893 : a c. L. R. 86 I. A. 48 ; 

I. L. R. 35 Cat. 420 (1908). 

(12) BengiS. D. A. for 1866, p. 696. 

(18) Bang. S* D. A. for 1867, p. 460. 



VoL. XIX.] THE CALCUTTA WEEKLY NOTES. 819 


Kameswab Mondal V . Provabati Debi. 

his loan. On the other hand, the oppo¬ 
site extreme view that the creditor is pro¬ 
tected if the money raised has been applied 
for the benefit of the estate, is equally un¬ 
tenable. 'J'he true rule is that the credi¬ 
tor, to protect himself, where he is not 
shown to have made a hoiiii fulc enquiry, 
must prove that there was an actual pres¬ 
sure on the estate, such as an outstanding 
decrC/O, or an im])ending sale which the 
«id(n\ had no funds euj)able of meeting. 
[Lnia AvHtniath v. Achluin Kucr (10), 
Dlinronichand v. lUidoani Mi.srain (14), 
Srcctmth v. Hniiiumalii (15), Snniohun v. 
Brij Hcluinj (10), LnUi Bijjnath v. Bisucn 
(17), Mata Parstiad \. liluKjrcruthrc (18), 
(thansliijaiit v. Badiijala (10), iMkuhinan v. 
Hadha Itai (dO). ] 'Pested from this point 
of view tlu' en ditor in thi' ease befori' us lu s 
laid no solid foundation for hi^ claim. W’l* 
know nothing about tlie state of the 
family at the time of the loan, and no 
explanation has b.cii offen'd why tin' 
widow in | o-.se -.ion o( a valual>'<' jaitni 
should ha\(‘ found herself unabh' to pay 
e\en till' euirenl .'ent to the snpeiior land¬ 
lord. \V( mu.st hold aeeonliJigl\ that the 
eu'ditor has not proved legal necessity for 
the transaction. 

Kven if we assiinu', however, that there 
was legal Jieet'ssity for the loan, (he posi¬ 
tion (jf (he cii'dUor is beset with inevtri- 
cabl(“ difiieulties. Where a Hiiulu widow 
obtains a loan, sh<' is at liberty to bind 
b.ers(df {s'rsonally, or, when the ]Mirpose 
lor wdiich she* borrowed is a necessary one, 

(10) L. K n I. A. IPfl : s. C. r L R. 14 All. 

4-.'0 (18P2). 

(14) I. ». 21 r. A. 18.1 : c. I. L, R. 2.'i Cal. 

189 ; 1C. \V. N. 6'^7 11897). 

(16) Beng. S. D. A. for 1S59, p, 42K 

116) F. L. R. 36 Cal. 763 (1909). 

(17) 19 W. R. 80 (1873) 

(lt>) 2 All. H. (\ R 78 (1870). 

(19) 1. L. R. 24 Ail. 647 (1902) 

(20) 1. L. R. 11 Bom. 009 (1887) 


she is equally entitled to bind her hus¬ 
band’s estate. \\’hether, in a particular 
ea.se, (he widow inUmded to bind herself 
alone or to hind the estate as well, must 
he gathered from the statement, if any, in 
the deed, or from the surrounding cir¬ 
cumstances ; Daaiodar v. Jankibai (21), 
\. ( }ticdjr Raja (22). In this 
ri spect Iherc is jio real distinction in prin¬ 
ciple heluren a ca.se wIktc u charge is 
tormall\ created by the widow, and an- 
othii when' she exi'ciites a bond for the 
iuo;ie\ advaiKaal : Hurry Mohun v. 

(l()nrs]i (2'A), Ramcoontar v. Johamoyi 
(•-!l), \((i(i v. Rrrappa (25), Regalia 

■Idyiiuya v. 1 e)tkata (20), Veerahadra v. 
Miiiudaya > 21 ), Sahrabhai v. Manganlal 
'J.'si, ( miootraiH \. Xaraijandas (29), 
Ihrji \. Sh(i))ibhu (30), although the con- 
1iMr\ \i<u has sonietimi's bei'ii maintain- 
fd, liiDna'^u'uini v. S(dlaloinmul (31), 
Xarmia \ ! asteva (32), (liribala v. 

Siiiiiillt i3.3). Prosntiuu v. Vnicdar Raja 
cj-Ji, ('.aihn ppa \. Ippaji (3i), Dhiraj v. 
.iiiiii/iiii Kdihi \. /'■«/;/«,:; (30). It 
Is |()s-i|iK., h(i\\i\er, lhal whi'ie a charg(‘ 
lias I I I 11 ci.aled 1)} the widow’ on the 
(-(.III iheie ma\ be surer indication of 
liei inteiiiioii to make the estate liable 
111 .Ill wilt !(' she has (‘xi'cuted a promissory 
Hole : lull once (lie intention is tsstablish- 
ed. the I lli'ci of her act must do})end uixin 

(21) f. Bom I.. R. 350 (1903'. 

(22) 1.1 C. \y. N. 3f'3 (1908). 

(,>1) I. L. R. 10 Cal. 828 (1384). 

(24) I. L. R. 6 Cal. 86 (1830). 

(2;.) I. L. R. J9 Mad. 484 1 1906). 

(26) I. L. R. 13 Mad. 492 (1910) 

{21) I. L. R 84 Mad. 188 (1910). 

(28) I. L. R. 26 Bom 206 1901). 

(29) 2 Borr, 223 (1822) 

l30) I. L. R. 24 Bom. 135 (1899). 

(31) I. L. R. 4 Mad. 375 (1882). 

(32) 1 L. B. 17 Mad. 208 (1893'. 

(33) 12 0. VV. N. 769 (1908i. 

(34) I. L. R. 3 Bom. 267 (1879). 

(.15) I. 1. R. 19 All. 300 (1897). 

(36) I. L. B. 30 All. 394 (1908). 
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the nutiire of the debt, which is twover- 
able from the estiile in tlie liands of the 
reversioner, if it has been in<‘nrred for 
iK'ce.ssary |)iir|xjaes. Tested in I ho lij'ht of 
tJiesc' principles, the creditor Jiere is in .i 
precanons position, as there is notliing to 
indicate tliat the ^^idovv intended to make 
the ('State lialde for the loan. The rent 
uas j)rimar]ly pasablc out of the income 
as it ac(;ru(‘d, and if by reason of any 
lem[)orary dil'tieulty, the widow was driven 
to laise a loan, there is no reason why 
one should assume, in the absi'iice of clear 
indication to that ell'eet, that sbi' intended 
t(; throw a [lermanent burden u|xm the 
inheritance rather than to repay the Icjan 
out of the income for subse(|uent years 
which would be absolutely at her dis[xjsal. 
In this connection, we must bear in mind, 
that as laid down by their Ijordshijis ol 
the Judicial (ommitti'e in Jihankrishna v. 
Urajulal (7), and by this {'ourt in Krista 
(lobind llciii CJiuudra CiT), MoJuttiitiicd 
Sadat A'i v. Ilara.siuidnri (.‘38,1, and 
llirc'iivar \. Kaiiial Kunttr a decree 
lor rent, which has accrued due afti'r the 
death of her liu.sband, is prinid jacic a 
personal decree against the widow ; al¬ 
though when such a decrei- has been ob¬ 
tained by the entire bod\ of landhrrds 
under the provisions of the IJengal Ten¬ 
ancy Act, the tenure itself may pass into 
the hands of the jiurchaser as the result 
of a sale in execution. Ajiart from this 
initial difficulty, tliere is a graver obstacle 
in the jiath of the credihjr in the ca.se 
before us. It is not enough to show that 
the widow intended to cieate a liability 
ujxin the e.state in her hands. The credit¬ 
or bus further to establish that he in- 

(7i 1. L. R. 30 (‘bI. btii : a c. 7 C. W. N. 425 
t»03:. 

37) 1. L. I«. 10 Cal. 511 (1889), 

(3-) 16 C, W. N. 1070 (1912). 

(39) 17 W. N, 337 (1912;. 


I<'ndcd to enforce such liability. The real 
((iiestmn in fact is. what was liable to be 
sold ;ind what in fact was actually scAd. 
In the investigation of this (juestion, the 
I lame of the suit, Ihc judgment, the de- 
ciec', the execution proceedings, the sale- 
pi oclamation, the amount of jmrehase- 
money, and the conduct of the parties 
must all bo taken into account; the sale- 
((rtiticate is by no means conclusive. As 
tiu' proc(vding may be against the widow 
p rsonally or against the widow as re- 
presc'nting her husband’s estate, the true 
i('st is to see whether the ))roeeedings in 
which the sale was directc'd was brought 
against tlie widow personally or with a 
view to affect the whole inheritance. 
[diKjal V. dahndra {J0>, Court of Wurdu 
V. lUnnainit Siitgli (ID, Srinath v. Ilari 
' Ij!), llantlal v. Akhoij (l;3i, lladhakishcn 
\ Saurotan Lai (1-1), Lrija v. Joggcsirar 
( !.’i), Kistotnoijvc V 1‘iosinnio (Hi), liisto 
Ihliarrc JUjjiiath (17', liaijun \. Lrij 
llliookou (J8), JUr( 'tV'ir v. Kaiual Kuouin 
i'".)), Sadat AH V. Ilaia\iiiidari (ifS), Tri- 
loi hail V. BakkcstiHir (l'.)j. j It is not 
jiect'ssary that the reversioner shoidd be 
joiiK'd as jjarty to (he suit, but if he is so 
)oined, the fact would afford clear indica¬ 
tion that th(‘ creditor intended to make 
(he inheritance liable- and not to restrict 
Ills remedy to the qualified interest of the 
widow. \ Bhayarathi Uas v. Baleswar 

(38. 16 C. W'. N. 1070 (1912). 

(39) 17 C, VV. N 337 (1912). 

(40) L. R. 11 I. A. 66 : 3. c. I, L. R. 10 (’h1 
985 (18H4). 

(41) 14 M. I, A. 605 (1872). 

<42, 3 C. W. N. 637 (1899). 

(43) 7 C. VV. N, 619 (1»03', 

|44i 6 C. L. J. 490 (1907). 

(45) 9 C. L. J, 342 (1909). 

(48) 6 W. B. 304 1860). 

(47) 16 W. R. 49 (1871). 

(48) L. R. 2 I. 

(1876). 

(49) 16 0. L. J. 423 (1910). 


. I. L. R. 1 Cal. 183 
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Hngerti (50), Mohhm Chandra v. Ram- 
kishore (5), Srinath Das/t v. Haripada 
(4‘i), Nugnidra v. Kamnii (51), Lloyd v. 
Johnt's (52); Story on Equity Pleadings, 
Art. 144.] Tested in the light of these 
jwinciples what is the fx^.sition of the 
creditor in the case before There is 

no indication \\hate\er that in the suit 
on the money bond Ik* intended to obtain 
a decree whieli would o|)erate against the 
ii'heritance. The claim was, in form, 
personally against tlu' widow. The de¬ 
cree, on the face of it, was personally 
against her. In the exc'cution pro< eeding, 
her right, titli- and interest were j)ut u|) to 
sale and wi*re [)urchas(‘d by the decree- 
holder, who paid for the .share of the ])ro- 
jierty now in dis]ni(e, one-half of Rs. 7 15, 
though the valis' thereof was according 
to the Plaintiff not less than Rs. 2,l()0. 
\Vhat was sold, was, prinid facie, her 
limited interest, and it is im|K)ssible for 
us to hold that tlu* entire inheritance was 
intended to be and was acually brought 
to sale. Consequently, the interest ac¬ 
quired by the purchaser ba'imnati'd on the 
death of the widow. In this view’, it is 
immaterial that the sale, though \oida1)le 
because' held in contravention of sec. 99 
of the Transfer of Property Act, was not 
avoided by the widow ; her omission to do 
so could not give the sale greater efficacy 
than it {Hisse.ssi'd or enlarge the interest 
acquired by the purchaser thereunder. 
We hold accordingly that the Plaintiff 
became entitled to the projx'rty on the 
death of her mother. 

It is plain that no question of limita¬ 
tion arises. Whether we apply Art. 120 
or Art. 141, the suit is obviously in time. 

(5) 2S W. R. 174 ; 16 B. L. R. 142 (1876). 

(42)* 8 C. W. N. 637 (189fl). 

(60) 19 (\ L. J. 166 : e. o. 17 C. W. V, 877 ; 

I. L. R. 41 Ca). 60 (1913). 

(61) 11 M. I. A. 241 (267) (1867;. 

(62) 9 Vm. 87 (67> (ISOS . 
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Nor can objection be taken to the grant 
of a de< laratory decree under sec. 42 of 
the Specific Relief Act. The property is 
not in th(' posse.s.sion of the Defendants 
and the Plaintiff could not ask for eject¬ 
ment as against them ; Hubrnmanhja v. 
Piiramd'.intTdn (.)3), Malaiijya v. Pcrumal 
(54). Nor could she join in this suit the 
und(‘i-teniire-holder w'ho has obtained pos- 
se.ssioM imdci the Piilni Pu'gulation for the 
satisfa-lion of his hen; his possession is 
lightfiii and the Plainlifl' has no cause of 
action again^ linn. The only question 
in eojitioM'isy is. whether on the death 
of the Pl.iintill's mother the property 
ve.sted in het, oi still continues in the 
hands ot iIk' exicution purchaser : for the 
reasons assigned, it has been righTIy de- 
claied that lie projierty vested in the 
Plaintiff 

The lesuli IS that the decree of the 
District .hidge must be affirmed and this 
ap[)i'al dismissed with costs. 

.4 ppcal dianii^sfied. 

[CIVIL APPELLATB JURISDIOnON.] 

Aitfms ruoM Arm.LATE Decrees 

Nos. 47S, :)70, 559, 5(15, 5Sl, .590, .597, 
t)()2, (iOd, anu (1.57 OF 1910. 

Mookeimee, -I. Bata MoNOAii and anr., 
Beaciichoft, J. Defendants Appellants, 

1914 , V 

Heard, 11 and Mahara.ja Manindra 

12, damiary. Chandra Nandi Baha- 
Juditmont. dfr, Plaintiff, 

12. daiiuary.J Respondent. 

Bengal Temnev Act ( Vlll of 1885), tec. 29 — 
Clast oi ajreemenis in kabiiliyata not affected hy 
the tection—Sec, lOOB, scope of enquiry under- 
See. 106 

4» dyrccincnt embodied in a kabuliyat 
lo pdij d ceridtn amount of rent agreed 
upon by the parties in settlement of a 

(!iS) 1. L. B. 11 Ma.1. 116 0887. 

(64) 21 Mad.L. 1P92(J91J), 


41 
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bona fwlc' (lif<i>utc rcyardiiKj the rate of 
rent and to avoid further UtUjation is not 
an afireenient in riulalion of the terws of 
see. 2d of the Benf/al Tenaneij Aet. 

The eiUjUtrii under sub-see. (1) of su\ 
lOdli IS obnotisly eontemidated in a easi 
where the aijreeinent or eomyromise hit'i 
been made for the puriiose of settling a 
dispute, namely, a dispute U'hieh the 
Revenue Ofjieer would be ealled upon to 
deeide on the merits but for the agix- 
ment or eompromise. See. lOOB elearhj 
does not apply to a ease, where the eontraet 
between the parties was made several 
years before the setllemeni proceedings. 

I'lu'so wore ii|)[)cjils prc'l'eiTod on tln' 
•JSth <»r Fel)iiiar\ 1010 af^aiiist iho (ioorci'. 
of r>. C. Mittor, Kh(|., S|a‘cial .hul^c •)] 
Zilla ]Mur''lii(lal);nl, dated tlie 30th Se|)- 
tetnber 1000 and -ind Oetobei' 1000. iv- 
versinji the deeiees ol MooIm Moluiiiiinad 
Chainuddin, Selllt'inent Othcer at Hcl- 
danga, dated the .‘list ot .XiigiiMt lOOy. 

The inaO'i'ial faet^ ol tlie ease will ap- 
|)ear I'roiii the judgment. 

Babus Broras , Chandra Miller and 
Kumar Sanl;ar Roy for (he Ap[)ellan(H. 

Dr. Rash Bichary Chose, Babus Ram 
Chiuran Milter, Uemendra Nath Sen, 
Sarat Kumar Mitter and .fafindra Nath 
Lahiri for tlu' Res]Kjndent. 

I’lie Jlix.mhni or THi!: Col RT was as 
follow.s :— 

S. A. 178 of 10lU. 

This is an ap)H>al by tlie Defendants in a 
suit under see. lOt) of the Bengal 'IVnaney 
Act. In the course of proceedings for 
the preparation of a reeord-of-rights under 
Chap. X of the Bengal Tenancy Act, a 
dispute arose between (he landlord and the 
tenants as to the amount of rent annually 
^yahle by the latter. 'I’he landlord relied 
upon a kabuliyut executed by the tenaiits 
pn the 17th April 1803, The kabuUyat 


on (he face of it state's that the tenants 
held a definite (juantily of land and that 
tlu'v agreed to pay a specified rent in res¬ 
pect of (his land. The tenants contended 
that the liabuhyal had been e.xeciited in 
contraM'iition of the provisions of sec. ‘20 of 
the Bi'iigal OVnancy .\ct. To meet this 
ohjectiou, the landlord relied uinm an 
amanat roka, in which it was stated by the 
ti'iiants (hat tlu're was no certainty of the 
actual quantity of land and the amount of 
rent payable in n'spect (hen'of at the time 
when the_\ executed the kibuhyal. The 
Settlement ()ftic('r held that the kabulujal 
was not binding upon (he li'iiaiits and made 
an entry in the record-of-i ights in their 
favour, holding that tlu' n'lit payable' by 
them w,is the rent (he\ had paid before the 
habuliyat was exeeuti'd. 'I’he landlord 
thereuiKUi ins(i(u(<'d the present suit lot 
declaration that tin- tenants were liable to 
pa\ rent on the basis of the habuliyal and 
lor amendment of the leeord-of-rights. 
'The Settlement ()ffK-er <lismissi'd (he suit : 
but upon appeal (hat decision has been re¬ 
versed h\ the Special diidgi'. In this 
Couit, on bi'lialf ol the tenants it has been 
aigued (hat thi' kabuliyut is not binding 
upon them, and an i-ndeavoui' has been 
made to distinguish the ilecisions in Sheo 
Sahoy v. Ramraehiya (li and Nath Singh 
V. Damri Snigh (M. The' Special dudge 
has found that at flic time when thi' 
habuliyat was executed, there was a bond 
fide dispute betwi'en the landlord and the 
tenants as to the (piantity of land and the 
rent payable in res|K'cl (hereof. On the 
basis of (his finding, he has hi'ld that the 
kabuliyut is not alfi'cted by the |>rovisiona 
of sec. 21) of the Bengal Tenancy Act. Tn 
our opinion, the view taken by the Special < 
.judge is siipfKirted by the decisions men- 
tionSd and'must be upheld. 

(1) J. L. R. 18 Cal. 388 (I8d1). 

(2) I. L. B. 28 Cal SO (ISOO . 
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There is no room for controversy that 
the case of Nath Sinffh v. Damri Singh (2) 
is an authority for the proposition that an 
agreement embodied in a kabiiligat to pay 
a certain amount of rent agreed upon by 
(he parties in settlement of a bond fide 
dispute regarding the rate of rent and to 
avoid furtluT litigation, is not an agree¬ 
ment in violation of the terms of sec. 29 of 
I lie Ft('ngal 'Fenaney Act. A careful 
('xaminalion of the |iidgniejits of the 
Ic'arned Judges, ubo dtridtal that ease*, 
has convinced us that this was the projx)- 
silion they intended to lay douji, on the 
authority of llie decision in Sliro Sahoy v. 
liainrarhiya (1). With regard to this 
earlier ease, (here may he sonu* room for 
argumi'ut that (he judgmenis aie pos¬ 
sibly ambiguous; lliere may l)e a (piestion 
whether (he learned ,lodges intended to 
la\ down (ha( si'c. 29 ap|)li(‘d only when 
(ho intention of both parties was to elfect 
an (‘nlianei'inent. Ihit it is worthy of note 
that ony of tlie learned Judges wlio df'cideil 
th(‘ later ease was a party to tlie earlier 
dicision, and we mu.st acei’pt his \iew of 
what he had intmided to d('<-id(' in concur¬ 
rence with his colleague in the (aulier 
cas('. \V(' must take it then that the two 
decisions mentioned an' against the con¬ 
tention of tlie Ap|«’llant. Tlu're is the 
further fact tliat in (Ik- cas(' of Kedar Nath 
V. Maharaja Manindra ('handra Nandy (J), 
to which one member of tliis Bench was 
a party, an unsuccessful attempt was mad ' 
to challenge thcsi' two decisions, and 
although some doubt was ('xpressed 
whctlier they gave ellect to the true intent 
of the legislature in framing se<'. 29, they 
were followed, possibly not altogeiher 
Vithout hesitation and reluctance. Alter 
a careful consideration of the elaborate 

(1) I. L. R 18 Cat. 333 flSPl'. 

(2) I. L. R. 28 Cal. 90 (19001. 

(3) 11 C. L. J. 106 (1909). 


Chandra Nandi Bahaditr. 

arguments which have Ix'cn addressed to 
us on the jrre.sent (Krasion we see no 
adecpiat<' reason to dissent from these 
decisions which have been accepted as 
good law for a qtiarter of a, century; as 
will prps(>ntly he s('en, they can be defend¬ 
ed upon an intelligible construction of sec. 
29 of the Bengal Tenancy Act. 

Sec. 29 finds a place in tla* lifth chapter 
of (he Bengal Tenancy ,\ct among a group 
of s( ctioris which deal with the t|Uestion of 
enhancciiienl of rent of an occui)ying 
raiyat. Of these, the tii.st, namely, sec. 
27 Ia,\s down tlu' principle that the rent 
for the time hi'ing payabk' by tin occu¬ 
pancy niiyaf sh.tll be presumed to be fair 
and eijuitable until the contrary is proved. 
Sec. 2S then follows with the principle that 
when' an occiip,inc\ iai_\at pays his rent 
in moiiev, his rent shall not be enhance,! 
except as pio\ided by the' .\c(. This 
clearl\ conteiujtlates an ('uhancement, 
where then' is mi intention to effect an 
enhancement Sec. JO deals with the case 
of enhaiici'ineni of rent b\ suit. It is ob¬ 
vious that .in I uhancement undi-r this .sec¬ 
tion can 1)1 elh'cted, onl\ when then' is an 
inti'iition to ellect an enhaiK'i'inent. Sec. 
29 whii'h Is wedged in between sec. 28 and 
sec. JO M'lates to ('iihanci'ment of rent l)y 
contnut, and la_\s down that (he money- 
rent of an occupancy raiyat iiiiiy be en¬ 
hanced 1)\ contiael. subject to the condi¬ 
tion (hilt the lent must not be ('iihanced 
so as to I'xei'ed b) more than two annas in 
the rupee the rent previously payable by 
the rai\at. The .section con.seipiently 
deals with the validity of a contraci for 
enhaiK'i'iiient of rent. It may be legiti¬ 
mately hi'ld that (hcie can be no contract 
lor enhanci'inent of rent, unless both the 
))arties to the contract are agreed upon 
one point, uaini'ly, that thire is to he an 
enhancement of Hie ri'nt. This does not 
necessarily imiJy that the (larties are agreed 
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as to what is th(’ aiuount of rent actually 
payable lK>fore the enliaiioeiru'nt. To take 
a concrete illustration : The landlord may 
assort that the ri‘nt payable is Rs. 10; the 
tenant may assort that the rent jiayable 
is Rs. U. If there is an agreement that 
th(' ri>nt in fntnre will be Rs. 11, there 
an agie(‘ment for enhancement, because 
both the [)arties ari‘ agreed that the rent 
payable in future shall be higher than tlie 
rent payable in the past, whether we ac- 
ce})t the tigiiie for the antecedent rent as 
asserted by the landlord or as alleged by 
the tenaut. It is thus clear that the 
operation of st'c. '2d may fairly be limited 
to a cas«' \\b(>re tlu-re is a real contract 
for enhancement, which cannot ordinarily 
take place where there is a bond fide dis¬ 
pute, that is, a serious claim honestly 
made on the one hand and honestly re¬ 
pudiated on the otluT, as to the rimt 
payable. Buch disjaite may be the result 
of a controvmsy as to the area of the land 
or the rate at which it is held, or both 
these eh'inents. This, we think, is a 
loasonable constru<-tion of si'c. ‘20 of the 
Bengal Tenancy Act, and, as it has been 
uniformly adojited ever since 1801, we are 
not prepared at tins distance of tinu' to 
take a diffenmt view’. We cannot also 
overlook the significant fact that although 
since 1801 the Jkmgal Tenancy Act has 
been repeatedly amended, sec. ‘20 has not 
been so altered as to m-gative the decisions 
nientioru'd. W'e must ac<-ordingly u|)ho'd 
the decision of the Special dudge that th > 
l.nbuliyat in this case is not invalidated by 
.sec. 20 of the Bengal Tenancy Act. 

One further question must be examined, 
namely, what is the effect of sec. JOOH, 
which was inserted in the Bengal Tenancy 
Act by Act I of 1007 (B. (h), and did not 
consequently require consideration in the 
decision mentioned. Hec. 109B deals 
with the question of the authority of the 


Revenue Officer to give effect to agree¬ 
ments or com[)romisea. Sub-sec. (1) pro¬ 
vides that in framing a record-of-righta 
and in deciding dispute,s under Ohap. X, 
the Revenue Officer .shall give effect to any 
lawful agreement or compromiw^ made or 
entered into by any landlord and his 
tenant; hut he shall not give effect to any 
agreement or comjiromise, tlu* terms of 
which, if they were embodied in a contract, 
could not he enforced under the Act. 
This sub-section clearly contemplates, in 
the first place, a di.spute, and, in the second 
place, a lawful agreement or eompromise 
in settlement of such disjmtc. When an 
agreenu'iil or compromise has been reach¬ 
ed undi'r these cireiimstances, tlu' Settle¬ 
ment Otlieer may give cffcci to it, hut he 
is debarred from giving effect to it, if it 
is of a certain di'.scription ; suh-.see. (2) then 
providi's that when* tiny agreement or 
eom[)romise has heim made for the pur¬ 
pose of settling a dispute as to the rent 
psiyable, (he Revi'iuK' Officer shall, in order 
to ascmtain whether the effect of such 
agrec'inent or compromise would he, to en¬ 
hance the rent in a manner or to an extent 
not allowed by sec. ‘29 in the case of a 
iontract, record evidence as to the ren^ 
which was legally payable immediately 
before (he j)eriod in reK[)ect of which the 
dispute arose. This empiiry is obviousiy 
contemplated in a ca.se wlnue the agree¬ 
ment or compromise has been made for 
the pur/wse of .settling a ilispute, namely, 
a dispute which the Revenue Officer would 
bo called u|K)n to decide on the merits but 
for the agreement or compromise. Sec. 
J09B clearly does not ajiply to a case 
of the deseri[)tion now before us, where 
the contract between the parties was made 
in 1893, that is, 15 years before the settle¬ 
ment firoeeedings. Consequently, sec. 109- 
B is of no avail to the Defendants. 

The result is that the decree of the 
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Special .Judge is affirmed and this appeal 
dismissed with costs. We assess the hear¬ 
ing fee at one gold mohur. 

It is conceded that this judgment will 
govern the other appeals, namely, 370, 
559, 565, 581, 590, .597. 602. 603 and 657 
of 1910. These apj^eals, also, are dis¬ 
missed with costs, one gold mohur in each 
case. 

Appeals dismissed. 

[OiYiL appellate JURISDIOTION.] 

Appeal from Appellate Decree 
No. 3951 OF 1912. 

Fletcher, J. 5 

Richardson, J. Esahcq ('howdurf, 

1914, Plaintiff, Appellant, 

Heard, 3 and r. 

9, June. Abadennissa Bibee, 
Judgment, Defendant, Respondent. 

9, .Tune. 

Mahomadan Law — Dower-deht, gtjt made in lieu 
of, if. governed by principle relating to gifts in 
death-bed illness. 

The provisions of the Muhomedan Law 
applicable to gifts made by persons labour 
ing under a fatal disease do not apply to a 
so-called gift made in lieu of a dower-debt 
which is really of the nature of a .sale. 

This was an appt'al preferred on the 17th 
December 1912 against the dt'cree of Babu 
Bejoy (io])al Basu, Subordinate Judge of 
Burdwan, dated the 23rd S('ptenil)er 1912, 
aflirming the decD'e of Babu Achinta Nath 
Mitra, Munsif of that place, dated the 17th 
January 1911. 

The facts of the case will a|)pear from 
the judgment. 

Babus Dwarka Nath Cdiuekerbutty, 
Bepin Behary Ghosh and Peary Mohan 
Chatterjee for the Appellant. 

Dr. Rash Behary Ghosh and Babu 
Probodh Ch. Dutt for the Respondent. 


The ,Ti dgment of the Court was as 
follows :— 

Fletcher, J.—This is an appeal from a 
judgment of the learned Subordinate 
Judge, Si'cond Court of Burdwan, dated 
the 23rd September 1912, affirming the 
decision by the Munsif, The suit was 
brought 1)\ the f’laintiffs Tor a declaration 
that the hobala set uj) by the Defendant 
No. 1 was collusi\e and invalid and not 
binding u[K)n them. The question that 
we liavi^ got to decide lies within a narrow 
compass. The Defendant No. 1 is the 
widow of a .Maliomedan gentleman. This 
Mahomed,in geiith’iuan had agreed to pay 
a certain siuii as dower to the said De¬ 
fendant 'J’h(' dower was di'ferred dower; 
hut it is the eoitimdii ease—aud so found by 
the le.uiied Snboidinate .liidgi'—that a 
portinii (it the dower was outstanding at 
the date of the e.\eculi<m of the kobala in 
(jiK'stioii. 'I'lie (h'cea.sed gentleman exo- 
ciitid a conNeyanee of this projierty to the 
Di'fend.iiit ill .satisfaction of her dower- 
deht \. <|iii siioM has lu'cn laised before 
us, wlii'ther the jirinciples of the Maho- 
modan I, aw, with ret(TeiiC(“ to the death¬ 
bed illne--^ which apply to gifts apply also 
to a s.ile will 11 the sale is foi dower-debt. 
The maltd- is not les Integra. The very 
in.itltr has alreadv hemi dealt with in the 
.Mlahahad High Cmiit; .see Gulam Mustafa 
V. Ilurmat (1) where the learned Judges 
held tliat till' pioMsions of the Mahomedan 
I.aw .ijipluMhle to gifts made by [lersons 
iahoiiting undi r a fatal di.sease do not 
a|>ply to a so-called gift made in lieu of a 
(lowCl-debt which is ivally of the nature 
(I* ,1 s.ili* That cas(' js exactly on all fours 
with flic present, and it ha,s been followed 
and approved of lioth by this Court and 
till' Madras High Court. [See Abbas 
Ml V Karim Bak.sh (2h Bibijanbi 

(t) I. L. R. 2 ah 854 (1880). 

|2) 13 0. W. N. 160 (1908). 
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V. Hazarath (3).J Wo are of opinion 
that, that deoision in the case of 
Gulam Musiiija v. llurmaf (1) i,s cor¬ 
rect, anil we think we ought to follow 
the same. It does not sc'em to us from a 
perusal of the books that have been handed 
up to us in (he course of the argunu'ut (hat 
the [irinciples relating to a gift apjdv to a 
transaction such as tlu^ one that is now 
before us. In our opinion, the lea me I 
.Indge of (he lower Ap|)ellate Court came 
to a corn'ct eonelusion. Thi' present 
ainh'al, therefori', fails and must be dis- 
mis.sed with costs. 

b’lCHARDSoN, ,1.-1 agree. Casi* \il, 
p. 177 of .Maenaughten’s Mahomedan fiaw, 
appears to be distinguishable from the 
present cas(>, inasmuch as it is not .stated 
there that Ihi' sale was in consideiation ot 
a dowi'r-debl. 

A ppt'd I (I is m isscd. 


[CIVIL RBVISIONALVURtSDIOTION.] 

Rule, No. 861 of IDl.’b 


M00KER.IEE, . 1 . 
Beachcroft, J. 
1914, 

2, February. 


Aninii. A/iiz and 
others, Petitioners, 

V. 

TAFAzrnniN Sheikh 
& ors.. Opposite 
l*arty. 


Civil Procedure Code {Act V of 1908], Or. 21, r. 
90—Stle in execution o' decree for arrears of rent 
— Non-transferable occupancy holding, trans eree 
of a portion of, if entitled to apply for reversal of 
Sole. 


A trnnsjeire of a portion of a non- 
tra>i.sfrrablc oecupnncij holding is mt'itled 
to ojiply for reversal of a sale in execution 
of a deeree for arrears of rent obtained by 
the entire body of landlords. 

The rule formulated in rule 00 of Or. 21 
gfjhe t'lril Procedure Code of lOOH has a 
wWer scope and is of a more comprehensive 


(11 T. L. R.2AII 864 (1880). 
(3) 21 Had. L. J. 958 (1911). 


character than the rule laid down in sec. 
dll of the Code of 18H2. 

This was a Rule against a dexiision of 
Hahii .jogendra Nath Bose, Subordinate 
.ludgi', Khulna, dated ‘iOth March 1913, 
eontirming that of Bahn Amrita Lai Ban- 
iierjee, Munsif, Bagerhal, dated Ith .June 
1912. 

Till' material facts will appear from the 
judgment. 

Babu Haripada Chatferjee for tlie Peti¬ 
tioners. 

Baba Brojolal Chackrabartty for the 
(>Pt>osite Party. 

'I’he -JiDoMK.NT OF iME CoiRT was as 
follows 

M e aie invited in tins Ruli* to .set aside 
an ordi'r of the Comt of first instance, 
affirmed on apfieal )>.\ the Subordinate 
./ndge, b} which an api>lication presented 
b\ the Petitioners under r. 90 of Or. 21 of 
tlie Code of Cnil Pioeediire has hi'eii re- 
jecti'd on the ground that tliiw had no loeus 
sfitndi in (he malti r. 'I'he eiieumstanees 
under whiih the ap|)lication was made are 
not disputed, and ma\ be bnelly reciti'd. 
The lanillords oldained a dirree for rent 
against tlii' reeorded tenant ot a non- 
tian.sferahle oecupanc\ holding and had it 
sold by auetion on (he 1 1th Se))(emhet 
1911. 'J’lie Petitioners had previously 
puichased a portion of tin* holding and 
had also taken a moitgage of anothi'r |)or- 
fion : the two portions thus Iransft'iTed to 
lh(’ Petitioners do not cover the entire 
holding. The Pi'titioner applied to have 
the sale set asidi' on the grounds men¬ 
tioned in r. 90 of Or. 21. To this, thi' 
objection was taken that they were not 
corajictont to make the application inas¬ 
much as they were not [lersons whose in¬ 
terests W(*rc affected by the sale. The 
Court 6f first instama* gave effect to this 
objection on the strength of the decision 
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of this Court in the case of Prosunno 
Kumar v. Kama Charan (1) »n<l diBinissecl 
the application. On appeal by the Ap¬ 
plicants, the Subordinate Judge has con- 
lirmed the oi’der of the original Court. He 
has held that there is a conflict of judicial 
opinion upon this que.stion and that he 
is bound to follow tin* latest decision in 
the reports. This order is now assailed 
before us and it is argiasl that the erro¬ 
neous view taken by the Court of first 
instance as to the true scope of r. 1)0 of 
Or. 'il has led that Court t(‘ refu.se to exer¬ 
cise a jurisdiction vested in it by laAS. In 
our opinion there is no room for s(‘rions 
controversy that the order of the Court of 
first instance as cnfirnicd by the lower 
iVppellate Court is erroneous and must be 
S('( aside. 

The most serious mistake into which the 
Court of first instanci' has fallen is that 
there is dixersily of judicial opinion upon 
this question. The ca-'^i's have been 
analysed bid'ore us and the\ show that 
there is no decision which supports ihe 
vii'w taki'ii by the Courts bekiw, whereas 
there* are several deci.sioiis which support 
the contention of the I'etitioners. No 
usi'ful purpo.se could l>e serxed by a detail- 
id analysis of the judicial deci.sioiis men¬ 
tioned bv the Subordinate Judge they 
xxere decided with reference to statutory 
provisions which haxe no ap|)lication to 
the ca.se before us. AVc may state briefly 
that th('case of l/i’v. luahodihu i'D 

indicates that in circumstances not distin¬ 
guishable from those of the jire.seni ea.se, 
it xxas held that under sec. 311 of the 
Code of 1H82, a transferee of a jxirtion of 
a non-transferable occupancy holding* was 
entitled to apply for reversal of a sale in 
execution of a decree for arrears of rent 
obtained by the entire body of landlords. 

. (l) 18 C. W. N. 963 (1909). 

(8) 9 0 W. N. 184 (1904). 


WEEKLY NOTES. 


In three other caiscs, namely, Kunja Bchari 
MamhiJ v. Sambhii Chandra Roy (3), 
Jirnodim Ha.^i \. Pranj Mohan Haidar (4) 
and Omar Mi \. Rasiruddin Ahmad (5), 
Ihe right of such a piircha.ser to ajiply to 
have the sale set aside under sec. 3J0.A of 
the ( ode ol IHS-J was alfinned. Tn txvo 
other cases \ Jayahnohini Dasi v. Sruuith 
Chatti rjee U!) and TarakdoN Pal Chaudhurij 
V. llansh Chandia Hancrjcc (7)], the right 
of siuli a transferee to make an ajijilica- 
tion under sub-sec. fJ' of sec. 171) of the 
Heiigid J’eiKincy .\ct was upheld. In txx'o 
other decision^. | liarhamdco Singh v. Ram- 
duu'u Singh (S' and (ladadhar Ghose v. 
Thr Midnajxnc Zcmindarij ('o. (9)J, the 
position w.is siipjioiti'd that a transferee 
of this desi'iijition was entitled to maintain 
a suit to M't aside a fraudulent decree 
which, il not set aside, might be executed 
and might pri'judice his po.sition. The 
Subordinate Judge was imdoiibtedly in 
error when he held that some ol the cases 
mentioned did not support the contention 
of the I'elitioners. If th«* present case 
had aiisiii under the (,'ode of l88'J, there 
is no (jiiestion (hat the* dei’isioiis to xvhich 
xxe haxe u ferred would liaxi* .suj)|>orted 
llu' coiiti iitioii of the I’etitioiK'rs. The 
Hiihonliii.ite .liidge was eipially in error 
xxhen he held that I here are tliri'e later deci¬ 
sions which negatixe tlu* contention of the 
Petitioners, namelv, .Vrx'.?<7 Ribi v. Radha 
Kisliorr iKP, Prosunno Kumar v. Bama 
Charan iJ> and Kalini lUdtari Roy v. Ful- 
mani l)assi ill': he oxcrliKiked the x'cry 

( 1 ) nlc.\\v. N. 862(190‘»). 

(3) 8 (\ XV. N. a.32 (1903). 

(4) 8 C. W. X. 66 (1903). 

(6) 7 L. J. 282 (19081. 

(8) I rC. L. J. 809 (1910). 

(7) 17 0. W. N. 183 (1912). 

(8) 16 C. L. J. 139 (1908. 

If) 16C. L. J. 141 (1908). 

(10) 11 0. \V N. 312 (1908). 

(11) 16 C. W. N. 421 (1912). 
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circ-iimstaiice that in each of those 
cases, the entire holditifi had been trans¬ 
ferred. In the first case, it was held that 
the transh'ree of a Iranst'erablc occupancy 
holding was the rejiresentative-in-interest 
of the tenant, and was entitled to apply 
under .secs. 'J14 and 311 of the Code of 
Civil rnxiediire of IBB'i to have the sale 
set aside. There is a dictiun in the judg- 
UK'nl to the efl'ect thal if the holding were 
non-transferabh', the transferee could not 
be treated as a representative. This view 
W’as followed in the case of Proftunno 
Kiivuir V. Hama (■haran (1), while in the 
case of Xalini liehari Roy v. Fuhmni 
Dassi (11) the question related to the 
Itoshion of a transferee of an entire non- 
transferahle ludding under sub-sec. (3) of 
sec. 170 of the Bengal Tenancy Act. The 
distinction between th<‘ |)Osition of a trans¬ 
feree of a jxution of a holding and of an 
entire holding is fundaincntal and has been 
overlooked by the Courts below. If a 
tenant has transferred his entire holding 
which is lion-transferable and has surren¬ 
dered jKjssossion to the transferee, he has 
in i'ssence abandon'd the holding. The 
tenancy has t('rniinated, and the landlord 
has become entitled to re-enter. On the 
otlu-r hand, if a jKirtion only of the holding 
has h<-en traiish'rred, even though th(> hold¬ 
ing be non-transh'iable, there is no for¬ 
feiture'. The tenancy still sidisists, and 
the landlord is entitled to look to his tenant 
for payment of rent: Kahil Sardar v. 
Chandra Nath Nay Chaudhury (12), 
Ihirya Prosnd Sea v. Dow}a Gazee (l.‘i) 
and (lazaffcT Hosmin v. R. l^alglish (14). 
Ir is jilain, therefore, that if the (’ode of 
1B82 ap])lied to the prc.sent case, as the 
Subordinate Judge assumed that it did, 
(I> 13 0. W. N. 66a (IQOfli. 

(11) 16C, W. N. 421(1912). 

(12) 1. L. R, 20 C*l. 690 (1892'. 

(18) I C. W. N. 160 (1804). 

(14) 1 C. W. N. 162 (1806), 


the Petitioners would be entitled, upon 
elementary princijiles as also on well- 
established authorities, to maintain the 
ai)plication under sec. 311 of the Code of 
Civil Procedure. But the Subordinate 
Judge has overlooked that by the legisla¬ 
tion of 1908 a fundamental alteration has 
lieeii made in th(' law. In sec. 311 of the 
Code of 1882 it was ju'ovidcd that the 
(k'cree-holder, or any iktsoii whose im¬ 
moveable property has been sold in execu¬ 
tion, may apply to the Court to set aside 
the sale on the ground of material irre¬ 
gularity in publishing or conducting it. It 
was ruled by a Pull Bench of this Court in 
tho ca.se of Pareshnath v. Naboyopal (15) 
with reference to .sec. 31 ()A that the ex- 
jU’cssion “ any person whose immoveable 
property is sold ” includes every person 
who has an interest in the property 
wliether qualified, partial, or absolute, 
jnovided such interest is affected by the 
sale. In the prc.sent Code, r. 90 provides 
tliat where immoveable projicrty lias been 
sold in ext'cution of a decree, tho decree- 
liolder or any ])orson entitled to share in 
a rateable distribution of as.sets or whose 
interests are affected by the sale may apply 
to the Court to set aside the sale on the 
ground of material irregularity or fraud in 
jiublishing or conducting it. If we con¬ 
trast this w'itli the language used in r. 89, 
we find tliat tlierc is I’emarkablc variance 
between the two rules. 

11. 89 contemplates an ajiplication by 
persons either owning the jiropcrty which 
has been sold in execution or holding an 
interest therein by virtue of a title acquired 
before such sale. It is improbable that 
this«divergence in language is merely acci¬ 
dental. The exjircssion “ a person whose 
interests are affected by the sale ” has 
obviously a wider imiiort than the ex- 

tie) I. L. R. 29 C»!. I: a. o. 6 C. W. N. 821 
(1901).. 
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|>res 3 ion “ a person bolding an interest in 
the property sold It is not difficult 
to imagine ea.ses in which the intorcsts of 
a person may be affected by an execution 
sale, though it may be difficult to main¬ 
tain that he has an interest in the property 
sold. Under thi'sc circumstances, wc are 
of opinion that the rule formulated in r. 
90 of Or. '21, of the Code of 190B', has a 
wider scopt*, and is of a more comprehen¬ 
sive character than the rule laid dow'n in 
see. 311 of the Code of 1882, and that the 
present case falls within the scope of r, 90. 

The result is that this lluh' is made 
absolute and the orders of the Courts below 
set aside. The case will b(' remitted to 
th<‘ Couit of first iiisfaiu-e for investiga¬ 
tion on the merits. TIk* I’l titioiiers are 
entitled to their costs tlirmiglioiit the jire- 
.sent ptdcc edmg'i. \\ (‘ asses', the luaring 
fee* m this Coint at three gold nioluiis. 

RiiJc made ahsohifc. 

[lIVtL REVISiONAL JURISDIOTION 1 
Ui i.E No. (179 OF 1911. 

ITlAsANXO KiMAK 

Hol.mwooI), d. Cm cKEiim ttv A anr., 
JllciiAunsoN, J. Defendants, Detitioners. 

1914, r. 

17, August. PllOKASll Ch. Ditt, 

' Plaintiff, Opposite Party. 

Bail-bond—Forfeiture on lailure of accused to 
appear—Suit by surety ayainsi third person vpuii 
promise to indemnity —Contr ict, leg dity o 

A bail-bond having bcoi forfeited oiring 
tc the failure of the aeeuficd to appear, the 
surety sued a third person who had agreed 
io indeynnify the surety fot recovery of the 
amount forfeited. 

Held —That the contract to indemnity 
was illegal and could not be enforced. 

This was a Pule granli'd on the 19th 
June 1914 against the judgment and decree 
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ol Balm Debeiidra Bejoy Bose, Subor- 
dm.ite .Judge, 1st Court, Burdwan, passed 
111 I he (‘\ercis(> of his powm’s of a Court of 
Small Causes, dated th<- 2.3rd March 1914. 

3'he tiu-t', of the ease were as follow.s :— 

'rile Plaintiff, a Mukhtear in the Cri¬ 
minal Court of Burdwan, stood surety 
toi ajipi aiaiiee of thi’ aceirsed in a criminal 
case and g.iAe a hail-liond for Ks. 100 each 
in i<'sjK'<‘l ol ea<'li accused. IL' did SO at 
tile leiiuest ol the Defendants and on the 
l.iil( 1 agieeiiig to make good the Plaintiff’s 
loss, it th('\ tailed to (xodiiee the accused 
wIkj W( ii Ills men, and if on that ground 
llu' bail-hoiid were furfeiled. The three 
a<-en',( (I (lid not appeal and the bail-bonds 
w ('le luileited and the Plaintiff' had to pay 
Bs. Too owing to The taiinrt' of the Defen- 
danl.s lo piodiiet llie accused. He thero- 
ii|.oii bioiiglit this Sint. Till Defendants 
denied tli( P'aiuliirs allegations and plead- 
e I til it till \ W( le not in aiu way liable. 

'I !i( "'iihoidm.iie -liuige toiind on the 
(\id(ne tli'l the I )el( iidaut', had ill fact 
ago d lo iiiak( good the Plaintiff’s loss, 
an 1 lliai c. (he ai.i'ii'.ed did not appear 
til lioiids weie Joileitt'd, and finther that 
tile Plainrill did not himself know the 
ai’ciiM d (>11 th('-,e findings he decreed the 

Slid 

The Delind.U't theren|)on moved the 
High ( oi:il and ohlained this Rule. 

iJi pwarKu Xath Milter and Babu 
\irmal ('liandra Chandra for the Peti- 

tlOlU’ls. 

I'uilai Kaiunamoy Bo'^c for the Opposite 
Part s. 

Tht' .liiKiSiENr OF THE Coi'HT was as 
l’oll( iw > ■- 

'I’lu-' Rule must he made uhsolute on the 
giouiul on which it was is.sucd. The prin¬ 
ciple laid down hy North. J., in the case 
of Comsolidated Exploration and Finance 

42 
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Vo. V. Mus<ir(tvc (11 has boon applied in 
this eouiitry both by the Punjab and 
Allahabad Coiiits and obvunisly must ap¬ 
ply in ('Very countiy wlicre English cri¬ 
minal ju.sticc is adminibtcivd. Tlie 
])riiiciple is that it is essential that the 
person givinj^ bail sbould bc' interested in 
looking after and, if necessary, exercising 
the l(‘gal powers he has to prevent tlu' ac- 
ciisi'd from disapi^earing. 'L'his is essen¬ 
tial for the jH’otcction of (he puldic, and 
anything that tends to prevent or hindci 
his so doing is illegal. Why is it not 
equally illegal for llu' bail to be indemnified 
b> a third person, it lieing admittedly 
illegal to be indemnified by the prisonerr* 
The rcastjii of the illegality is the same in 
each cas<‘. 'riierelore the Opjxisite I’arty 
cannot escape by saying that he contracted 
with a third party. 

T1k‘ ilcerec' of tlu* lower Court must be 
set aside and the I’laintilf's ^mt disiiiis.-.eil 
without eo.sts 111 any Coiiit. 

Unit- Diinh ah'^oluic. 


[CRIMINAL APPfiLLATR JURISDICTION.] 


Ait. No, 
Flktciiei!, J. 
Beachcuoi’J', .J. 
11)14, 

Heard, 2 and 
o, November. 
Judgment, 

.0, November. 


634 OK 1914. 

IIaur Khjshna, 
Appellant, 

r. 

Thk Kino-Emi'ekoi!. 


Euidence, greater part of which Jound to be false, 
propriety ol relying on—Indian Penal Code {Act 
XL V or mO), secs 330, 

Where m a case, under secs. 348 and 330, 
1. V. V., the Se.ssions Judffe disbelieved all 
wilnc.'isr.'i in the case, hut selected with¬ 
out any corroboration certain passatjes from 
the (Videnec which he believed garc the 


(1) [1910] ICh. 87. 


correct story and, on hts own estimate as 
to whether that story was true or not, con¬ 
victed the accused : 

Hold —That the conviction could not be 
sustained. 

Tliis was an appeal preferred on the Ist 
September 1914 against an order of B. B. 
Idiavh', E.sq., Bes.sions Judge of Cuttack, 
(luted the 51 b August 1914. 

Th(' material (acts sulfieiently ap[)ear 
from th(' judgment. 

Itabus Dasarathi Sanyal and Debendra 
V. Ithaltacharji for the Accused. 

Mr. Vultan .ihmad for the Crown. 

The JuntiMENT ok the Coi ht was a.s 
lollows : — 

ElI'JI'cher, j.—T he Applicant before .us 
IJare Krishna, alias llari Misra, was tried 
along with three other |H‘rsons before' the 
learned B('ssions Judge ol Cuttack with 
the aid of A.sscssors lor having committed 
ci'itahi olfcnecs under secs. 31H and 330, 
1. 1’. C. d'hc Vsse'-'-ois caiiic (o the con¬ 
clusion that none (d' the accused was 
guilty. I'he learned Jiidg(' agn'cirig witli 
the Assessors with regaid to thu'e of the 
accused, acepiitled them hut disagreeing 
with the A.s.sessurs with ri'gaid to the Aji- 
pi'llaiit before us eoinieled him and sen- 
(c'lRM'd him to undergo IS months’ rigorous 
iinpiKonment. 'rins is the interpretation 
placed 1)V (he li'arned Judge on the opinion 
of (he .Vsses.sors. It may, however, be 
said that in the opinion of one of the 
Asses.sors as would appear from the record 
all four accusi'd were guilty of wrongful 
confinement. The Appellant before us is 
a yoiinginari, aged about 20 years, who is 
said to be a student afiparently studying 
Siiiiskrit with a view ultimately to becom¬ 
ing a pandit. 

'fhe case is really an extraordinary one 
on the evidence, because the learned Judge 
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has disbelieved all the witnesses in the case. 
In fact he described them as liars of vary¬ 
ing degrees. But he has selected wdthout 
any corroboration at all certain passages 
from the evidence which he belii'ved to be 
the correct story ; and on his own estimate 
as to whether that story is true or not he 
has convicted the Appellant l)efore us. 

Now, in a case like this h is obvious 
that opinions of Ass(>ssors are entitled to 
considerahl(‘ weight. The\ are gentlemen 
of the neighbourhood, knowing thi* langu¬ 
age and habit of the peo]>le. Their opinion 
was that a portion of the case was not 
proved as against any of thi* accus'd. A.s 
regards the remainder of the ease' it may 
be that they differed in then opinions. 

Now (he sloiy if.self is also an evliaordi- 
nary one. d\\o ot the iucii''id, iiamcdv, 
Kiinja and (lie \ppellaii1 beloie iis were 
uncle and lu-phew living together jointly. 
The two other accu.sed Hadha (lobinda and 
Krista were also nieiubeis of a joint family. 
These two families were apparently on 
terms ol intimate liieiidslnp; and the 
story (old is that certain alterations were 
lieing made in one of the rooms in the 
liouse of oni' of these two families and that 
the tw'o (’omj)laiHants Nursing and Moui 
were engaged in doing certain excavations, 
and on the 7th Nlay last, it is alleged, 
Nursing, one of the Complainants, lount 
in the course of his work a .small eaithen- 
ware ve.ssel which wa.s believed by Hari to 
contain treasure. The men at mid-day 
arc said to have been kept from going to 
take their usual bath and refre.shment and 
later on in the day they were alleged to 
have been tortured by having crow-bars 
which had been heated placed against 
various parts of their skin. One of them is 
said to have been incapacitated for a cer¬ 
tain length of time. That shortly is the 
nature of the complaint. The medical 
evidence certainly shows that there were 


.some marks upon these two Complainants. 
But the diniculty on the medical evidence 
is, again, that it do<’s not altogether corro¬ 
borate the story of the witnesses whom the 
learned Jndgu has stated to be liars; 
because the medical evidence is that these 
injuries on (he bodies of the two Complain¬ 
ants had been caused not less than 72 hours 
h(‘fon ilie time when the doctor saw 
them. As a matter of fact these injuries, 
ii the “-toiy told is a tnie one, had been 
cau.sed consid<*ral)ly less than 72 hours 
beloie till} wi'iL si'en by the dixitor. Of 
couise 111 ail oidmary case one might not 
])ay miicli attention to the opinion of a 
doctoi (III .1 iiiattoi like that. But when 
the dill et ixidt'iiii Is disbelicwcd by the 
Judge Ol I illiei wlieii (lie Witnesses who 
gUM' till dm cl ( \id( nee were disbelieved by 
llie.liidgi . It is a mat ter ol im|K)rtanc<‘ that 
the iiK'dical (widi net' tends fiirthei to throw' 
doubt ujioii tile story as told by the wit¬ 
nesses. 'L’lii other witness who is said to 
coriolxaate ill jiait the stoiy told by the 
Compidiiiaul is the wile of Mom Kainali. 
She agciiii was bi'lie\ed not to be a truthful 
witiK'ss by the learned Judge, rersonally 
I do not K member e\er having seen a 
man coinuied on e\idence of the nature 
of what tih learned Judge describes as 
that ut liais without any corroboration at 
all. It seems to me a dangerous prece¬ 
dent to com let a man on evidence of 
[icople who wcic louiid to be untruthful 
withoui any coi lolioration. 1 think under 
the circumstances tlie case is much too 
doubtful loi ua to support the conviction 
pa.ssod "olely on evidence of this nature, 
and we ought to allow this apjieal of the 
accused and set aside the conviction and 
.sentence [lassed uiien him. 

BEtcircRoET. J.' 1 agree that the con¬ 
viction h.iscd on (he evidence of jiersons, 
the greater jtart of wdiose evidence has 
been fuiiiid to be false by the learned Judge, 
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cannot be sustaineil, especially in view of 
(he great delay in lodging information, a 
delay for w hudi no adecpiatc' explanathm 
had been giv(’n. 

A/ipcal allowed. 

[CRIMINAL REVISIONAL JURISDT TiOV.j 
Key. xVo. 1151 ok 1!)J 1. 

SAi{o.iEi?.vsinxi Deki, 
Jenkins, I. l^l I’arty, I’etitioiKT, 
Tei non, J. 

1014, SlUPATI (tllAKAN (!uo\\- 

0, (September. dhky A' ors., 2nd T’arty, 

Opposite I’artv. 

Griuxinal Procehne Cfie ( O'' Vo sec,\ 

ISS, 1,37—Procee liiiff >1 ein he ilropped V'lthont 
taking evidence irnen ilppoote Pnriij shon's ciu.ic- 
IU‘8 judiatt.i, apphcob / In o' i/ie doetrme oK 

Where in a procccdinij under see. 133, 
Cr. P. C., in reapeet of an alleged obstrue- 
iion of a public wag, the \Iagis[rati niadi 
a conditional order but dropped the pro¬ 
ceeding on the Oppiwde Party taking tin 
objection in showing cause Unit the Court 
had no jurisdiction to proei ed with the in¬ 
quiry on the ground tint the identical wag 
had previously been the subject-matter 0 / 
an enquiry under see. 133, Cr. P. C., by a 
Court of competent junsdietwn ; 

Held —That the Maguslralc was bound 
to follow the proei dun prescribed by see. 
137, cl. 1, it being open to the Magistrati 
after taking ividcnce under that section to 
consider whethir ikere was a complch 
answer to tlu ease against the Oppositi 
Party or whether the ease was one when 
the parties should be referred to the Civil 
Court for the determination of a matter 
which the Magistrate considered he could 
not decide. 

'’^'hat on the facts of the case there teas 
no room for the application of the doctrine 
of res judicata. 

This was a Kule granted on the tlth July 
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toil against an order of Mr. A. Dutta, 
Sub-divisional Magistraie of Basirhat, 
datc'd tlie 2Sth April lOM, dropping the 
[.roeeednigs taken uudi-r see. 183, Cr. J^. 
( .. an apj)lieation for the revision of which 
order was ix'jected by .Mr. II. 1’. Duval, 
Sc'ssion.s Judge of the 2 1-L’arganas, on the 
Ith June 1014. 

In this case the .Magistrate made a con¬ 
ditional oidi'r under see. 18.8, Cr. B. C., 
Ill respect of an allegid obstruction of a 
piddle wa}. The Opposite I'aitv ajuiear- 
( d belore tlu* .Magistrate, shoU( d cause and 
lo(d< an objection to the pirisdietum of (he 
( ourt, uhei'i'iipon the Magistrate uitiiout 
taking any ('videiice diopped the proceed¬ 
ing. The nature of (he objietioii taken 
will apjiear lioni the iollouiiig order of (he 
Magist r.ite • 

(tbjeetioii has la ui take!) In tlu* 
<>pj)().,i(e l'ar(\ on lli.' gioiind (hut the 
(ourt has no piiisdielion to entertain 
tills proceeding under x, e. 1.8.8, Cr. C. 

( on the ground that this idenlieai 
palln\a\ toriiK'd (Ik ..iilipaM-matter ol 
an eii([Uiiw nndi r s('e. 188, Ci. C. {., 
h\ this Coillt the ( 0111 1 ol the 1 >is- 
lii<-( Alagistiate exeieis ng eoneiirtx'iil 
pirisdiction in the iiiatler and a judgment 
was reeoided b\ siieli Comt and that while 
■..ludi jiidgnient is in force, the Court has 
no jmisdielion to proei eil with regard to 
the identical subject ol dispute'. It is eoli- 
teiided on behalf o( (he IVtit loiii'r that the 
pre\ lolls lindiug did not amount to judg¬ 
ment inasmuch as no evidenci' v\aK re- 
eordeil and hence tlu'ie is no bar to fresh 
jiioeecdiiig. 1 would think' that il the eii- 
(jiiirv 111 the ju'evious e,ises had been made, 
under see. 187, Cr. 1’. C., recording of ovi- 
dence wa.s no doubt imperative. The law 
as contaiiK'd in this sec. 1.87, Cr. P. C., 
h'ave^ no ojition to the Magistrate with 
ngard to the recording of evidence when 
the person proceeded against appears and 
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shows cause against the conditional order 
under sec. 133, Cr. P. C. If in such a case 
no evidence had been recorded, the ordt'V 
would not have ainoiuited to a judgtncnl. 
J3nt in tlie present case no conditional 
order under sec. 133, Cr. P. ('., ajjpears to 
liave been passed and the incpiiry had not 
leached the stag(' wlien the recording of 
evid<'nc(' was imperative under the law, 
under sec. 137, Cr. C. The Court siinph 
appears to have made a preliminary en¬ 
quiry if I he allegation of the ()p|xjsite Part\ 
was a bo)ia fuh one or a )n’etext to oust th(' 
jurisdiction of the Court. Such an en- 
quir\ appears to have bi'cn made under 
sec. 133, Cr. P. C., cl. D). Tliere is no 
provision in the law that tin* iccording of 
evidenc(‘ was im|)erative in a preliminarv 
iiKpiirv under sec. 133, Cr. P. ('., and hence 
1 llimk the ordi'r in the previous case- 
amounted to a pidgment. Judicial [iro- 
e<'<'ding as defmi'd in .sec. J- (in), Cr. P. C., 

■ includi's any jiroceeding in the course of 
which I'vidence is or may hi' legally taken 
on oath.’ Hi'IKV' the order passed was .i 
judicial proceeding and as thi' Court con¬ 
sidered the hniKi fuJe.s of the alli'gation, ] 
think it amounted to a judgment. Hence 
so long that judgment r<‘mams in force, I 
do not think this Com I has jurisdiction to 
entertain this procei'ding. The proceed¬ 
ing is therefore drgppi'd." 

Biihus Dasarathi Sanyal and Deheudra 
Naraijan Bhuttacharjer for the Petitioner. 

Babtif! Atulija Uliaran Bose and Du'ijen- 
dra Xath Mukerjec for the Opposite Party. 

The Jnu(i.\iiiXT of the Coi et was as 
follows ;— 

Jenkins, C. J. —The jiroceedings wdiich 
are called in question hy the Eule now 
under consideration arise out of action 
taken hy the Magistrate under Chap. X of 
the Code of Crimina.! Procedure. Sec. 133 
provides that wheni'ver a Magistrate of the 


qualifications there described considers, 
on receiving a police report or other infor¬ 
mation and on taking such evidence, if any, 
as he thinks fit, that any unlawful obstruc¬ 
tion shall be ri'iiioved from any way used 
b} the public, he may make a conditional 
order of (he nature described in the sec¬ 
tion and iiiuy call iijxin the jx^rson affected 
to apjicar iM'forc hmusclf and move to have 
the order set aside or modified. Here it 
appeared (o the Magistrate that there W'as 
a publie niiiSiiuei' eoming within the terms 
of that si'ctioii and tlie nature of the 
iiuisanee wa^^ an unlawful obstruction of 
a wav Li^ed In the public, lie accordingly 
n.ade a eoriditional order. The person 
aflccti d iindoiihtodly appeared and showed 
cause, but iioiw ilh.staiiding that the 
Magi''ti,ifi li.is allowed tlie proceedings to 
dn.p. Without iollowin^ the procedure 
[iii'.sci ibt il In r. 137, cl. 1. It is this 
onii'^sion on tlie pait of (he Magistrate 
(hat has li'd to tlie Eule being granted 
calling upon the Ujijxi.site Party to show 
cansi' win the older complained of should 
not he '-i I a'-ide and such other and further 
order made as to this Court might seem fit. 

We h,i\i' hei'ii assured that there is a 
large iiuiuIh'i of casi's wdiicli are in the 
direction ot sanctioning what the Magis- 
tiate has done, though I'ven the authorities 
do not go quite the length that he has. 
But wliatevi r may have been decided, we 
cannot cscajK' liom the words of the Legis¬ 
lature until we are told by some higher 
.luthoniieb that wi' must. The legislature 
in the event that has happened has direct¬ 
ed that the Magistrate shall taJio evidence 
in (he matter as in a summons case, and 
in so far a*- he has failed to do that, he has 
not jx'ifoiiui'd the duty cast ujxin him by 
law. It appear-: to me that the rule is 
rightly eoiiccived. It is said that it is 
open to the Magistrate to consider whether 
(he claim In the Opposite Party in dero* 
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nation of this asserted public right affords (CRIMINAL revisional JURiSOltTION ] 


an answer or not. But in deciding that 
si'c. 137 nuKst 1)0 followed. Wv in no way 
d(’prive tho ()p|X)siti' Party of his right to 
show that (ho toriiis of sec. 133 do not 
iipply or say that the Court should not 
u])ply tli(>in, in the ()aiticular circum¬ 
stances of th(‘ <‘aso, either by reason of 
real doubt as to the applicability of the 
section or otherwise. All we have to say 
is that the i\lagistraL(' having taken such 
measures as make the provisions of see. 
137 applicable, those provisions must be 
observed. 

Therefore, we must make the Rule 
absolute and direct the ease to go back to 
the Magistrate in order that Ik* shall tain* 
evidtmeo in the matter as in a summons 
ea.s<' m the manner provided by see. 137. 
It will be op('U to him, as 1 have indicated, 
to consider, when that evidence is taken, 
whether thi're is a complete answer to the 
ease against the Opposite Party or whetber 
this is not a proper ease where the parties 
should be referred to the Civil Court for 
the puriiosc of determining a matter which 
for sonn* reason or other the Magistrate' 
considers that he cannot decide. But in 
saying that I do not wish to encourage the 
idea that the Magi.strate should endeavour 
to escaj-ie from dealing with matters which 
legitimately fall w'ithin his jurisdiction. 

There is one further matter that has 
been pressed upon us. Tt is that these 
proceedings are in some measure barred 
by the doctrine of res judicata. We arc 
not satisfied that there is any room on the 
facts of this case for the application of 
this doctrine. 

Tuonon, 3.—I agree. 

Rule made absolute. 


Rev. No. 373 or 1913. 

Imam, J. Purna Chandra 

Chapman, J, Moulik, Petitioner, 

1913, *’• 

17 April Bjsnoar Chandra Pal, 
Opposite Party. 

Criminal I'rocedwe Coie {Act V of 1898), tec . 

—Death of Complainant, efert of, in a mm- 
mont case—Substitutional lelniieo' Complainant 

In a case under sec. 362, I. P. C., after 
I he death of the Complainant his nephew 
applied for siib.'ititution of his name in 
place of the deceased. The Magis- 
liate directed the ease to be proceeded 
with, the ground assigiied being that the 
accused had been guiltij of the contempt 
Of Ihe process o) the Court. 

Held- That it was not a sufficient 
ground and the Magistrate should have re¬ 
corded an order of acquittal under sec. 247, 
Cr. P. C. 

This was a rub- granted on the JJlh of 
March 1913 against the pioeeedings under 
-ee. 362, 1. I’. [lending in th(' Court 
()!' the Sub-i)eput\ ^Magistrate ol Madari- 
pur. 

One Uuigar Chandra Pal filed a petition 
of complaint hcloic the Magistrate alleging 
that (he Petitioner had entered his shop, 
pushul him by the neck and beaten him 
with sho( and jirayin'g that the accused 
.eight be suimnoiied for trial of offence 
under si'cs. 14H, 37y2 and 3‘23, 1. P. C. 

Tile Magistrate summoned llu‘ Peti- 
t'oiier imdi'r sec. 352, J. P. C. 

Dengar Chandra J’al died some time in 
I )i'ccmber 1912. Afti'r his death one 
Pisseshur Pal, a nephew of the deceased, 
made an afiplication asking for [xirmission 
to go on w4th the case on behalf of the 
deceased. No order appears to have been 
passed thereon, though the case was ad¬ 
journed to 18th January 1913. 

The accused tiled a petition in which 
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it was expressly fnented out that as 
the Complainant was dead, the case could 
I'ot goon. On the day of heaiing the same 
objection was raised, but the Magistrate 
disallowed the same and directed the case 
to be [uoceeded with. The only ground as¬ 
signed by the Magistrate for going on with 
the eas(’ was that the accused had been 
guilty of tbe coiiteiiijit oi the jirocess of 
the Court. 

Against the Magistrate's older the Teti- 
tioiiei moved the Ses'-ious Court which by 
its ordei. dated 2()th lA'biuary 1913, re¬ 
fused to inteilere. 

TJie li'titioner moved the High Couit 
and obtained the jiic'sent Kidi'. 

Habu (iuiioda Chatan Sul toi the Teti- 
tionei. 

Tlie Jiin.MENT OF THE Coi HI' was a-, 
follows : 

This w.is a Kule calling on the District 
Magntialc ol Faiidpui to show cause wh\ 
ihe |)ioeecdmgs in this <ase should not he 
dropped. 

Till' man, on whosi' complaint the piuse- 
< lit ion was stalled, died and, on his death. 
Ills iii'phew , one Bis.seshur Paul, applic’d to 
lx substituted m jdace of his deceinsed 
uncle. 

The case is one under sec. 30'2, 1. L*. t 
which is compoiindablc; and we .see no 
reason for the substitution of Bisseshur 
in place ot tlie deceased Complainant. An 
order under sec. 217 ought to have been 
]>asbcd by the ^lagistiate on the failure of 
the Comjilainant to apjieai at the healing 
of the case, .uid sec. 217 ('nifxiwers the 
Magi.stratc to acquit the accused person, 
unless for some leasoii he thinks jirojier to 
adjourn the case to some other day. The 
only ground on which the learned Magis¬ 
trate has chosen to proceed with the case is 
that the accused had been guilty of the 


conti'mjit ot the process of the Court add 
he has eonsideied that a good ground. 

To out mind, it is not a sufficient ground. 
I'lie accus'd is acquitti'd and the Rule is 
made absolute. 

Rule made absolute. 


[CRIMINAL BEFEBENOB.J 

Uh.i. Xo 174 OF 1914. 

Jenkinn, C. .1. 1 The Emperor 

Tkinov, J. ' c. 

1914, j Sarath and others, 

9, Sejit emlicr. I Accused. 

Criminal Procedure Code {Act V ot 1898), tee. 
SOS—Enquiry pielmmaiy to commitment — Evi¬ 
dence uh eh M igisti tie is bound to take—Effect of 
application ut summoning Witnesses and filing 
documents on dale on w/inh commitment is made. 

In an t nqmry prtlinnnaTy to commit- 
nit III f I till ( uiirt of Sessions^ after the 
( uiiniiiahon ami i ro'.s-csamination of the 
in/iosws pa till iiroit'cution the Magis 
trail hull a ilah foi pa^simj necessary 
oiilir^ nil ijniiui Ihinmih till' Tccord. On 
till', ilah an aiiji'n ation i/yis pled on behalf 
III tin ihiiiitil 111 a nii'^oiuible time for 
hUnq Mo/o iliii iiiiK nt'i and summoning 
.soihi aitiii'-'ii'i This application was re- 
juliil (hi llu s'.inu day, the accused 
iciii loniiiiiltui to tin Sessions. 

Held 'I'liaf thin was no contravention 
of su 'I'hi first paragraph of th: 

SCI twn onUj nqiiiris that the Magistrate 
should hull all the evidence produced 
be foil It nil. 

Ki\(p-KMi’in ss r Ahmad ('2), approved. 

Kmi'iiioh r All ir\MM\i) Uadi (1), ex- 
plarni d 

This was a lehu-enee under sec. 438, 
Cr. P C , m.ide b\ Afr. N. K. Dutt, Ses¬ 
sions .lodge ol I’urnea, on the 18th July 
1911, nroinmendmg that the order of the 

(1) I I.. R. 26 All. 177 (1903). 

( 2 ) I L R, so All 364;(1898) ' ■ : 
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Sub-divisional TVlagistnite of Kishorganj, 
dated the IBtii dime l‘JI4, committing the 
ac<‘uso(l to take (heir tiial in the Court of 
Schsions under see. .304, read with sec. 149, 
1. P. C., he quashed for the reasons set 
out in the order of reference. 

The letter of refen'nce was as follows :— 

At the enqiiirv, [iroseciitioti witnesses 
were examined iind eioss-examined, and 
th(‘ prosecution witiiessi's wen* linished on 
ITtli dune 191 (, and the Court [>assed the 
following order ; “ I shall go through the 
record and pass neeess!U\ orders to¬ 
morrow ". On the lollowing day, that is, 
on 18th .June 191 I a petition on behalf of 
tilt' aeciist'd was hied ptaving loi' examin¬ 
ation of a lew witnesses on behalf of the 
aeeu.-ed and for summoning the witnesses, 
a list ol whom wa^ to he tiled at once, and 
to allow a reaMUiahle time tor tiling docu¬ 
ments. The Court ordeied as tollows: 

Aeeii.sed ale eoinmitt-d to tht' Court ijI 
Scvsioris to-da\. No further adjournment 
e.tn be allowed.” 

1 think the oidir ot eoininitment wa*- 
wholl\ ilk gal. I'nders e. 'JOS, siib-si'c. (1', 
Cr. I’. ('., It was imp<’rati\e upon the 
Magistrate to take ad <>vid('nce as might he 
[irodiiced on behall of the accused, and 
under the same section, sub-sec. (3), the 
Magistral!' should issue pnK'ess to comixil 
attendance of any witness or the produc¬ 
tion of any document, if tlu' prosecution ot 
accused apjilies for the same, unless lot 
rea.sons’to he recorded he <leem.s it iin- 
ni'Cf'ssary to do so. 

The Magistrate cannot nfuse to issue 
summon-^ to compel the attendance of wii- 
lu's.ses, Ix'cause he thinks that the case must 
be committed to the Sessions, he should 
Weigh fh" evidence of both aides that 
jhi^t b' adduced. 

Tf he coiisidi'rs that tlu' lu-cused should 
be discharged on the evidence adduced on 
behalf of the prosecution, or if he thinks 


that the accused is guilty of grave laches 
in praying for sumniouing of witnesses and 
tor such other reason to be recorded, he 
may refuse to summon witnesses for the 
defence. 

it might be that after examining the 
witui'sses for tbi' defence and considering 
till' do<’uments filed on behalf of the ac- 
eus('d, the Magistrate might come to the 
I'oneliision that the accused i-ominittcd no 
olfi'uce or committed an olfencc that 
should not be tried hv tin* Court of 
Sessions. 

So in this case the Magistrate was bound 
ti. i.ssue summons to eonifX'l the alfend- 
.iiiee of witnessi's on behalf of the accused 
under see. 208, Ci. I*. C. .\s he did not 
do so, the order of eoninutiiK'nf was whoHv 
illegal. The case of A’mpiror v. MuIkuh- 
1 ) 1(1 (I Uadi (1) suppoits (his \iew. The 
ease of PlKDtiiidra Sail) \. Cmpe/or (3), 

< i(ed by the I’lihlie Cioseeiitor, is not in 
point, as the accused m lhat easi' did not 
(■lire to cross-examine the witnesses for the 
pii'secution as llu'ir examination wi'iit on. 

So 1 think tlu' ordi'r of coiimiilnii n( was 
illegal and I therefoie recommend (hat it 
may be quashi'd b} the lion hie High 
Court under si'c. 215 of liii' Cr. P. C. 

l/r. K. N. ('IxnaUiun and Ilabu M<i)i- 
))(atha Noth Mukherjiu for the accused. 

None for the Crown. 

'riie Jl’TXIMENT OP THE Coi'RT WUS as 
lollovvs :— 

.Iekkins, C. J. —This is a reference to 
(he High Court by the Sessions .ludge of 
I’ninea under si'c. 438 of the Criminal 
I’locedure ('ode, and the suggestion is that 
the law as jirescribed in sec. 208 of the 
Criminal Procedure Code has not been 
ohserved. That view has been supported 
before us by Mr. Chaudhuri who has cited 

(1) I. L R. 26 All. 177 (1908). 

(8j 1. L. R. 36 Cal 48 (1908). 
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iCiVIL Al'PEliATK.) 

Pffsrkn Nath S n ». Taia 
Prasnuna Sen s d others. 
Dcfendant’i application to 
BUtricl Judge for tramfer- 
—Allegation against Judi¬ 
cial offlC'r~ Ordet of tram- 
fer 0/ the ease without 
notice to llaini ff and with¬ 
out calling erplanallon from. 
Judicial oficir, if proper Isoln 


OEPORTB (8« Index . 


Criminal Sessions. 

The first Calcutta Cnniinal Scsmou oI the* 
i/iebent year commences its sittings fioin date, 
Mr. .Justice Fletcher presiding. 


Calcutta Improvement Act Amendment Bill. 

The Bill introduced in the Bengal Fjegis'ative 
Conncil to amend the Calcutta Iiniiroveineut 
i\ct IS of considerable im{K)rtnnee. The Improve- 
iiicnt Act was passed in 1911, and tin- Calcutta 
Improvenmnt Trust coniraeiiced work in .Janu¬ 
ary 191‘2, and it has lieen found ncees-sary to 
amend the Act two years after the date ol its 
I'liactment. As the law now stands the Jm- 
provement Trust have no control over pros- 
|)<H.’tive lines of roads within the Ca'cutta Aluni- 
c.fiality until a road scheme has been fiuallv 
approved and the land acquired. Tt is proposed 
in the Bill to amend sec. 03 of the Improvement 
Trust Act, so as to extend to Calcutta itself the 
power which the Trust now exercise only in 
th(‘ vicinity of Calcutta in respect of preparing 
hchemes and plans of proposed streets and 
regulating building operations on the land 
shown in them when the plans have been 
duly sanctioned. This power which it is pro¬ 
posed to give to the Trust is now exercised by 
the General Gommittoe of the Corporation of 
Calcutta, but evidently Government is of 
opinion that the control over the whole pro¬ 
ceedings ^ould be vested in a single authority^ 


The Hon’ble Mover of the Bill in introducing ill 
fahid—“ It is essential that the operations of thd 
Trust should not discourage private enter¬ 
prise ; it is equally essential that private entaf- 
prisi' should not cause undue interference with 
the future working of the Trust. . . The 
preparation of a programme for the future gives 
them tthe Trust) no pow'er of interference with 
building oprations on the land concerned, nor 
(lues it give the public any assurance that the 
alignments proposed will not eventually be 
modified or that the execution of the project 
will not be long delayed.” 

The change which is sought to be made is 
!>( rliajis ne cessary for the efficient administra- 
lioii ot the Trust, hut the Bill undoubtedly,in- 
Mihes much eontrovei sial matter, and the pdl%> 
should li.iie the fullest opportunitv of discusfidilg, 
the |)ro\Jsions of the Bill before it is passed ir^ 
law 

■ - ' * 

Purchase of war ships by neutrals from la 
belligerent. 

The last number of the Law Magazine and 
Iirrieir takes the same view of tfie purchase of 
war-ship.s by neutrals as we did at the time of 
the allegi'd sale of Odeben and Breslau to the 
Turkish Cio\ernment by Germany. There ifl 
no legal disability to the sale and purchase, but 
the whole qiK'slion turns on the bond fides of 
the transaction. This is what our. contenj- 
jinrarv says :— 


It 18 impossible to quarrel with the purchsM bv 
Turkey of war-ships from Germany. She is at liberty 
to buy her navy where she likes provided the tranBaotiii^ 
is bond fide The many c >S 8 S in which purchases ftoqi 
an enemy in war-time have been disregarded are all —ff Tn 
of merchant-ships, in which the vessel, after saJei mu 
still carrying on the enemy’s trade as before. 

One can hardly acxiept the snzgeatinn that the of 
7 %s Minerva is in any way applicab’e. There, the (». 
fiigee man-of-war was taken np by the Wentral soverefga 
(Count Bentinck of Oldenburg) to bo oeed in twdb, and 
prob^blv, in the enemy trade in wWch fhntaerly she had 
been employed. In such oases as that of the (ideUtk, 
it is not the case that tbs enemy is relied frdm ftM 
ooOseqnenced of bis vessel’s predicament That piniioa. 
metit results in the neutral obtaining ao expensive shib 
extrempiv cheap. 
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The juridical position of Egypt. 

In our last issue we said that the abrogation 
of the Turkish suzerainty over Egypt will re¬ 
sult in the abolition of the Consular Courts in 
Egypt, of which there aro three besides the 
Court of Appeal therefrom. The Law Jourml 
to hand by the last mail confirms our view, 
but says this will not be done before the termi¬ 
nation of the present war. Our contemprary 
reviews the juridical position of Egypt in the 
fcllowing terms:— 

The establishment of the English Protectorate over 
Egypt, and the abrogation of the Ottoman suzerainty, 
regularise a situation which for over thirty years has 
been a iudicial anomaly. Since the military occupation 
in 1S83, England has been the virtual controller of the 
country, but in law Egypt has remained an autonomous 
province of the Ottoman Empire : her subjects have 
^n Ottoman ; her b’gal and judicial system has been 
complicated by the < apitulations conceded to Ohristian 
Powers by Turkish Sultans ; her legislative and taxing 
poweiB over foreigners resident in her bordeis have been 
gravely restricted by the same fetters ; and her progress, 
remarkable as it is, has been crippled by the fiction of 
Turkish overlordship, with the consequential European 
immunities. During recent years indeed, the vassalage 
has been reduced to very low terms in regard to inter¬ 
national relations. In the Crimean War Egypt duly 
sent her contingent to help the suzerain Power ; in the 
Turco-Oreek W.ar of 1897 she contented herself with 
withdrawing the ezequaturs of the Greek consuls, and 
took no part in the fighting ; in the Tripoli and Balkan 
War' she was strictly neutral, and enforced punctiliously 
against Turkey the respect due to her neutrality. At 
the outbreak of the present war she issued a statement 
as to her relations with Germany and Aii-tria, which 
involved her in a state of war with those countries, by 
interdicting 'dl intercourse between her inhabitants and 
those of the enemy countries, and by permitting acts of 
belligerent capture in her territorial waters and porta 
Thus Egypt had in practice achieved the right to pursue 
her own policy of peace and war independently of the 
suzerain Power, before the struggle begin between that 
Power and England. It then, however, clearly became 
necessary to cut the Gordian knot of fact and fiction, 
and the proePmation of the Protectorate has put on a 
rational basis what was becoming a farcical situation. 
Egvptians become members of a separate > ationality 
under the protection of Hia Majesty’s Government, 
wheiever they may bo ; the responsibility of the real 
prot'Ctor is ma<ie explicit; the impossible tie with the 
nominal suzerain is severed. But what is of more im- 
|wrtance than the iiuroediate regularisation of the posi¬ 
tion in war is the ultimate change in the etatus of Egypt 
in peace in her relations with other Powers. The Capi¬ 
tulations and all the anomalous immnnitiea which 
foreigners enjoy under them, and which hamper the good 
administration of the proper legal development of the 
country, wilUiOnbe swept away, or so revised m to 
ofibr no obstaro to uniform legislation and a uniform 
judiciary. British justice will be the guarantee of public 
and private security, as in the rest of the British 
Empire. The re-arrangement of the Courts is to be 
left till the end of the war, but in the meantime another 
notable opportunity is afforded to the English jui^ts 
to frame a scheme of laws—% niw jtu penfium—which 
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shall tiike the place of the present multiplicity of legal 

systems. 

IRebietof. 

A (’OMJJUNT.tUY ON THE LaW OF INSOLVKNOV 
IN British India outside the Presidency Towns 
and Kangoun {with the Provincial Insolvency 
Ad, IW7, and the Rules thereunder by the 
High Court at Fort WUliatn in Bengal). By 
K. G. Drala'-Brockman, I.G.S. Calcutta and 
^iimla : Thacker, Spink d Co. 1914. Price 
Rs. 4. 

This is an excellent little publication whicn 
does not follow the orthodox method of anno- 
laling Indian Statutes. It divides the whole 
subject logically into parts, and states the law 
bearing on each in the author’s own words with 
references to the sections of the Provincial In¬ 
solvency Act and relevant English and Indian 
(la-isions. The Act itself and the Calcutta 
High Court Pules are printed at the end for 
reference. In other words, it is a treatise on 
the law to which the Act is added as a conve¬ 
nient appi^ndix, and not a case-noted edition 
thereof. This mode of treatment has obvious 
advantages in the case of an Act with which 
e' eri Judges and professional men in the Mofusail 
are notoriously unfamiliar. ’Hie statiunent of 
the law everywhere is lucid, eolierent and point¬ 
ed. The references are judiciously selected, so 
far as Knglisli cases are concerned, and exhaus¬ 
tive as regards Indian cases. Pefereiices in the 
\et I'ortion to the ixignate passages of the Com- 
i ientarie- would iXThaps have made the hook 
more eonvenient fur use to practising linvyers, 
hut (his requinunent is partly fulfilled In the 
index which gives references to both [lortions. 
Its handy size and get-uji are not the least <’oni- 
mendahle features of the hnok. 

Tin: IxDi.w IjAW op (’rimhs— in two 
Volumes. Vol. I. By Tarapada Bannerjee, 
B. L., Vakil, High Court, and S. C. Mukerjt, 
M. A., B. L., Vakil, High Court, Calcutta. 
Published by Messrs. R. Cambrey d Co., 9, 
Hastings Street, Calcutta. 

AI't(M’ the d(*ath of the late Hr. Tarapada 
Bannerjee the second edition of his Indian Penal 
Code was placed in the hands of the present 
Editor, Mr. S. C. Mukerji, for revision. In 
proceeding to revise the book, Mr. Mukerji 
has re-written the present work from beginning 
to end on a plan which makes this worK, to all 
intents and purposes, a new book. The author 
has in hia annotation omitted the statement of 
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•lacts ol cases referred to as the statement of 
4he facts of oases referred to can never dispense 
with the necessity for consulting the original re¬ 
ports. The present editor has in this view given 
only the points decided in cases quoted by him. 
The notes seem to be succinct, well-arranged 
and full. The author’s analysis of the points 
decided in each case ought to be useful to the 
profes-sion. The get-up of the volume is also 
satisfactory. 


Jlottn Ot QL&BtB. 

ENGLISH LAW COURTS. 

HOUSE OP LORDS.—Before the Lord 
Chancellor and Lords Ddnedin, Atkinson, 
Parker and Parmoor. Jureidini v. National 
British and Irish Millers’ Insurance Co., Ld. 
16th December 1914. 

Contract of insurance with a clause provid¬ 
ing for arbitration as condition-precedent lo 
<iny right of action—Effect of repudiation of the 
contract which went to the root of the contract 
on the arbitration clause. 

This was an appeal from a decision of the 
Court of Appeal. The Ap|)ellant’fi firm were 
wholesale dealers in hardware, and had their 
stock-in-trade insured against loss or damage by 
fire ^vith the Respondents. 

The policy effected with the Respondents pro¬ 
vided, by cl. 12, inter alia, that if the claim 
should be in any respect fraudulent or if the 
loss or damage should be caused by the wilful 
act or with the connivance of the insured all 
benefit under the policy should he forfeited. 
Cl. 17 provided that if any difference arose as 
to the amount of any such loss or damage, such 
difference should, independently of all other 
questions, be referred to the decision of a single 
arbitrator and in case of disagreement to the 
decision of two arbitrators and an umpire, and 
R was thereby expressly stipulated and declare,! 
that it should be a condition-precedent to any 
right of action upon the policy that the award 
of such arbitrator, arbitrators or umpire of the 
smount of the loss or damage, if disputed, should 
be first obtained. 

In 1910, all the goods of the Appellant’s firm 
uere destroyed by fire, and notice of the fire 
and loss wa.s given. After a long correspon¬ 
dence the Respondents, by their Solicitors by a 
letter of 18th November 1910, disputed the claim 
on the ground of arson. The Appellant sued 
and the Respondents pleaded that the claim was 
fraudulent and that the premises had been wil¬ 
fully set on fire, by or with the connivance of 
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the Appellant’s firm, and also that arbitration 
was a condition-precedent to any right of action 
on the policy. Darling, J., held that the claim 
was not fraudulent and entered judgment for 
the Plaintiff. 

The Court of Appeal (Lords Justices Vaughan 
Williams, Parwell, and Kennedy) reversed the 
judgment of IVfr. Justice Darling on the ground 
that no action w.as maintainable until there had 
been an arbitration to assess the amount of the 
damage. 

The Court allowed the apfieal. 

The present appeal was preferred therefrom. 
The^ Lord Chancellor ^d that the Appel¬ 
lant’s finn made a claim hbder their policy for 
the loss caused by the fijjRC^ The Respondents 
took up (he [losition that the loss was caused by 
the felonious act of the claimants; they charged 
them with arson, and said that the claim was 
Iranduleiit. That was obviously a case which 
went to the very root of the matter, because 
cl. 12 ‘.aid that in such a case all benefit under 
the i>nlicy was to be forfeited. That attitude 
was again taken up by the Respondents after 
action brought and the same ground was re¬ 
lied on .!-< a defence to the action. No doubt 

was (me that tlu- policy contained an arbitra¬ 
tion . Liiec- as to amount with an express stipu¬ 
lation (bat till' going to arbitration was a condi- 
tion-])r(v<‘(k'nt. II that bad l)cen all and this 
action had been bioiighl. then both on principle 
and on authority the claim conid not have been 
inaintaiiicd witliont fulfilling the conditions of 
the |K)hc\. because b\ the law' of this country 
a man might make mo-^t contracts he desired 
to, and .iiiiong oIIkts that ho should not come 
under am liability under a contract unless and 
until Ibal habilitv had been defined in a parti¬ 
cular way by an arbitrator, and Scott v. Avery 
[ •’) li. Ij (’.. 811'] had declared that to 

be (he law. liiil in that case a plea had 
been jait in alleging that the action was not 
iiiainlainabh'. That plea was demurred to, 

, and (he only di-cision was that the demurrer was 
not g(X)d and that the plea was good, and that 
the action could not be maintained. It was, in 
fact, a decision on demurrer. 

But this was a different case. Liability was 
disputed im a charge of fraud and arson, the 
effect of which was that under cl. 12 all benefit 
under the policy was forfeited. But one of 
those l>enefits was the right to go to arbitration, 
and accordingly they forfeited that along with 
the other benefits under the contract. Speak^ 
for himself, where there was a repudiation 
which went to the whole substance of the coi- 
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tract, he did uot sc'e how the party so repudiating 
iiould be en(,itled to insist on the subordinate 
terms of the contract. When the case went to 
trial, the jury j'oiuid that the charg(' of fraud and 
arson had biok'-n down, and the learned Judge 
gave judgment for the IMaintift's foi- a definite 
amount, lie thrjuglit that that was |)erfeetly 
right and that the right to arbitration had gone. 

Mexsr.t. G. Hcwifl, K. C., and 6'. Maticr, 
A. C., and Mr. Kvons, tor the Aiipcllant. 

Mc,ssrs. ,1. B. Mitthcu-s, K. ('., /.*. 

Ihmtford and Mr. Uohmin Gregory, l\. for 


t he Kespondonls. 
B. D. ^ 


L 


Appeal allowed 


GALCUlrA HIGH COURT. 


Baeaat d|bAi''oii not raporMA. 
(Th9 Inporttiil to be fillip raportod heipaflOT.' 


iiMii Eevisional Jurisdiction.— Before U. 

CH.Vl'TERJhE and C'H.\PMAN, JJ. (IJML 

Bures Nos. 8U2 and 803 of 1914. 
UWARKA NATH SEN, Plaintiff, Peti¬ 
tioner V. TARA PRASANNA SEN And 
OTHERS, Defendants, Opposite Party. 
Itih December 1914. 

' iri' I'roeedure Code (.'let V of 1908) — Be- 
j,(anug ease pending before. Munsif — Defen- 
daiit's applicMtion to District Judge for it'^ 
initisftr—Allegation against Judicial officer — 
Order nf transfer of the ease without notice to 
Blainttff and without calling c,vplanahon front 
Judiciai officer, if proper. 

In Oetolier 1912 the Plaintiff-Petitioner 
1 m ought two suits for declaration of right of 
’vay and removal of obstruction to way in the 
t'ourt of I’irst ^Iiinsif at Narail against the De- 
ffi^aiits, Opposite Party. The suits having 
lasted for a year-and-a-half were dtcreed e.r 
parte on the lOth .\pril 19M. Defendant No. 1, 
Oppo.site Par(\, thereupon made two ap[)lica- 
tioris for rehearing the aforesaid cases in the 
(‘oiirt of the h'lrst Munsif, Xarail, and notices 
weri' issued on the Plaintiff to show cause wh\ 
(he said cases should not be reheard. But on 
the 14th May 1914 the 1st Munsif wrote to the 
Distiict .fudge of Jessore that subsequently to 
tile trial of (he original ca.se he had come to 
know that' a friend of his was interested in the 
casr and tHit he would rather not try these caa<'s. 
Hi' also said that he understood that the 3rd 
Muti'.if was also similarly interested. He 
therefore requested that the cases might be 
tran.sfi rred to the Court of the 2nd Munsif. 


On the 20th May 1914, Defendant No. 1, how¬ 
ever, made an application to the District Judg» 
of Jessore stating that the 2nd Munsif of Narail 
was also interested. The application was not 
supported by any affidavit or sworn testimony 
of anybody. The District Judge without issu¬ 
ing notice to the .Plaintiff or calling for an ex- 
jiluuation from the Munsif at Narail passed an. 
order on the 12th June 1914 transferring the 
case to (he 3id Munsif at Jessore. On the 
13th July 1914, the Plaintiff applied to the 
District Judge for sotting aside the aforesaid 
Older as being without juri.sdietion. On the 
I7th July 1911, the Di.striet Judge refu.sed the 
application and passed the following order: 
■'rile Judge may transfer eases sno-motu. 
Notice to Opposite Party is not alw'ays neces¬ 
sary. I see no sufficient reason to re.scind 
the order already passed. J’lie application is 
refused.” The Plaintiff-Petitioner tlieu moved 
(he Higli Court and obtained the jircserit Rules. 

Th(' order of the District Judge was objVctcl 
to on two grounds. The first that the I’eti- 
(loiK'r before tlie learned District Judge wais 
allowed to make an allegation agaiiiijt a Judi¬ 
cial officer and although neither that Judicial 
officer nor the party intere.sted in opposing the 
application had any notice of the application 
and ahhoiigli the slalemeiits made with regard 
l(; tile 2iid iMunsif of Narail had not been made 
a subject-matter of inquiry or investigation, an 
Older was passed for (be transfer of the' case. 
Secondly, that no order ought to have been 
passed for transfer without notice to the Plain¬ 
tiff, Piirtlier that this was a matter in W’hicb 
the eonveuieiiep of the parties was of groat 
itnporlance. 

held, that the ohjoctions taken by the Peti¬ 
tioner wi're valid and that this was a ease in 
wliieli the ordi'v for transfer ought not to ha.ve 
been made wihoiit not, i to the Plaintiff. 

The order of transfer was set aside and the 
District Judge was directed to disfiose of the 
aiiplieations after hearing the Plaintiff and also 
considering the objwtion that circumstanoes 
have changed since (he last ordiT was passed. 

Babus Joqcndra Chandra Ghosr and Smriltsh 
Ghnmlrn Ghose for the Petitioner. 

Balm Braja Lai Chaffravarfi for the Opposite 
Party, 

H. 0. S, Rules made absolute. 
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The Emperor v. Sarath. 

in support of it a decision in Emperor v. 
Muhammad Uadi (1). That case docs 
not pur|x>rt to {^o beyond the decision on 
which it is based, that is to say, the deci¬ 
sion in Queen-Empress v. Ahmad (2). 
But in fact it does enlarge the rule laid 
down in this case in so far as it aj)plics the 
rule in the earlier case v\hich was limited 
to witnesses produced, to witnesses whom 
the accused might be pri'pared to produce, 
and this enlargemi'nt is in conflict with 
the express terms of sec. 208. T cannot 
myself see that thi’ ]\lagi.strate has in any 
\\ay failed to obs('rve the provisions of that 
section. It is not suggi'sted that he did not 
hear all the evidence produced before him, 
and that is all that is rcquiied by the first 
paragraph. The fact that an application 
was made on the date on which the ac¬ 
cused was committed to the Sessions for 
the summoning of further witiu'sses ap¬ 
pears to me to introduce no conditions 
which show that the provisions of that 
section had not been observed. It is 
iin))ortant to notice tliat what was sought 
was that the INfagistrate should allo>v 
n'a.sonable time for filing documents and 
summoning witne.sses. On that the 
Magistrate made tlu' order that “the ac¬ 
cused are committed to the Court of Ses¬ 
sions to-day, no further ad]‘ournment can 
be allowed ”. 

The application Mierefore was obviously 
too late, for the commitment had been 
made. Alore than that, I think in 
the circumstances of this case that 
the accused is not deserving of any 
great sympathy because an applica¬ 
tion could have been made at once 
to this Court under see. 215 for the quash¬ 
ing of the commitment if the circumstances 
permitted it. But instead of doing that the 
accused waited until the case was called 

(1) I, L R. S6 All. 177 (IPO.'I). 

(2) T. L. R. 20 All. 264 (189S). 


on at the Sessions and took this point a 
month after the event. In my opinion we 
ought not to uphold this reference and we 
direct the Sessions Judge to proceed with 
the trial of the accused. 

TElJ^ON, J.—I agree. 

PRIVY COUNCIL. 

[Atpeai, from Bombay.] 

Lord Duneiux. 

Loan StiAW'. 

Sir -John Eucr. 

Mr. Ameer Ali 
11)14, 

Heard, 20 and 
21, October. 

Judgment, 

IS, Xoveinlier. 

Pat Itter/tfi'p debt, debt incurred by individual 
partner or pattnerthtp purposes, when—Bills 
drawn an i discounted bt) each partner separately, 
accepted by third party — Lattet's right to hold both 
partners resfionsihle on each bill. 

Where tu'o persons entered into a part- 
mrship lor doiiuj husiitess in broten sugar 
to be shippid from Mauritius to Honq- 
t otKI, bill III (iidir to keep the partnership 
a scerel iioiii a rival shipper at Mauritius, 
made atlaiuii mev.ts for the shipping and 
eonsiqiudion in sipaiate names, half in 
the mini of oiu partner and half in that 
of till of hi I, and for their purchases drew 
bills SI piiiiiti lij in their respective names 
on the Plaintiff leho oired neither of them 
ang moiieij but accepted them with full 
hnowh dijc of the terms and conditions of 
the iHiitiiership agreement, but subse- 
quenlly irhen the bills fell due, one, of the 
parfneis (/\) met the bills drawn by him, 
but the other partner {R) did not, and then 
birimi iiisolccnt whermpon the Plaintiff 
ns acceptor met them and then sued both 
partners on the same : 

Held —That the money advanced on each 
of th esc biffs was on account, and for the 
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Kakmali Abdulla 
Allahakhia, 
Appellant, 

V. 

V^ORA Karimji and ors., 
Itespondents. 
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Karamau RL\ All.\kakhta r. Vora Karim.ji. 


Cl edit of the purtuershli) and the Plaintiff 
wa.'i entitled to a decree against both 
partners. 

Where goods are purchased or monnj 
raised for a joint adrenture and the dint¬ 
ing though ostensibly by an individual /s 
tiuly and substantially a dealing of the 
joint adrenture, the adrenturers are liable 
a.s partners. But there is no such res¬ 
ponsibility for goods, ete., purchased on 
the credit of an individual adventurer pre- 
nou.sly to the contract though afterwards 
liought into .stock as his contribution. 

The criterion to be applied to the parti¬ 
cular facts of each ca.se in order to see 
nhether the transaction is or is not a part- 
ner.ship tran.saetion, us stated in Goi'TH- 
WAiTii V. 1)1 cKWcjRTH ('i*, approved. 

When a drawer discounts an aeceptauee 
which is given at a time when the ac¬ 
ceptor owes HO money to the drawer the 
dtawer avails himself of the aeceptoi's 
credit. 

This was ail apneal from a ju(l}>nu'tit aii<i 
riecrci' of the I>oiui»ay Hif(h Court (Sir 
liusil St'olt, ('. and Batchelor, J.i, 
dated the 17th Jariuaiy 11)10, whicli rc- 
M.M'd a judgment of Kussell, dated 
the 13th .\|)ril 11)00. The facts of the 
e.ise sufficiently a(ipeiir from tlieir Lord- 
ships’ Judgment. The (|uestion for 
dcrermination on the a[)|)cal \^UH whether 
an agremnent, dated the •J.'ith July 1006, 
entered into hetween the first and second 
Respondents, and with the privity of the 
ApjH'llant, constituted a partnershi[) or a 
joint venture. The agroement was in the 
following terms : 

We the undersigned, Vora Karimji Jivanji 
k Co., and Khoja Rashid Alidina an 1 
Co., at present residing at Bombay, for 
the purjaiso of doing business in partner- 
red ( ! brown) Mauritius sugar, 
from Mauritius for China-Hongkong, agree 

(a) 12 ( 1810 }, 


with each other (to act) according to 
the underwritten conditions. The parti¬ 
culars of the said (conditions) are as 
follows: — 

] The people of Vora Ka: Ji: & Co. and 
the jieople of Ra : A ; & Co. are jointly to pur¬ 
chase at Mauritius red (brown) sugar suitab]« 
for Chin.a-Hongkong dcniand, after con¬ 
sulting each other and jiaying (proper) 
attention to the intelligence (that may be 
sent) by us from Bombay. As to the quantity 
that may lie inircJiased from time to time, 
each one of the two parties is to send to the 
I'ther party “deli', ery order” on the Dock, 
in respect of the half (of that quantity), that 
i-, to say, the people of Vora Ka: Ji; & Co. 
are to send to Ha: A: A: Co, “delivery” 
(order) on the “ Dock " ki respect of exactly 
half the nnmhf'r of lia.'.fas (packages) which 
they may have purehased ; and in the same 
manner the ])eople of Ra; A : Ar Co. are to 
send to Vora Ka ; Ji: A: Co “delivery or¬ 
der ” on the “ Dock ” in lespect of e,\actly 
half the niindior of (fiaekages; 

which they may jHirehase Neither of the 
two parties is to give (allow) a share to any 
person ivhatever in such sugar purchased on 
(the) partnership faccoimt) 

Both tlie parties arc to buy the said red 
(brown) sugar. When a quantity suffieient 
to load a vessel with the consignment tlicreof 
is purchased, then both the p.arties, after 
consulting cacli other and also according to 
llie intelligence ( !) (received) from the 
Bombay (firms) are to charier any steamer 
whate\ei', and having loaded thereon the 
sugar So ))urchased on (the) partnership 
(account) half and half (by each jiarty), 
(they) arc to cause, thftt steamer to sail for 
Kongkong. 

R. Both the aforesaid parties ate to .shij) the 
said red (brown) sugar w'ithoiit gunny bags, 
and also (they) are to ship (the jiackages 
thereof) without putting any mark on them. 
Kach of the (two) parties is to pri'pare an 
invoice of the purchase (price) and charges 
also including the expenses incurred, in 
respect of such number of (pack'kges) 

as (each party) may ship on board (the 
sliainer): (and tie' representative) of Ra: 

ik Co. is to send his invoice to its Bombay 
firm and (the representative) of Ka: Ji: & 
C’o, is to send his invoice to its Bombay firm. 
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4. As to the sugar which the abovemention- 
cd both the parties may consign for Hongkong 
per chartered steamer, against the vouchers 
thereof, they are to write (draw) Bombay 
Hundi-documents: (the representative) of 
Khoja lla: A; k t'o. is to write (draw 
Hundis) on its Bombay firm ; so also (the 
representative) of Vora Ka; Ji: & Co. is to 
write (draw Hundis) on its Bombay firm, 

(for the present as long as Vora Ka: Ji: 

Co. have not opened their firm in Bombay 

(") 

so long), (? the said Ka: Ji: k Co ) arc to 
write (draw) “ documents ” on our Hongkong 
Agents Khoja Karamali Abdulla k Co.’s Bom¬ 
bay firm which is carried on in the name of 
Khoja Abdulla Alinral’hia Co. in respect 
of the sugar consigned through the said 
(firm). As to the Bombay “ document 
Hundis ’’ again.st th(‘ .steamer carrying sugar 
direct from Mauritius to Hongkong, if the 
banks of that i)lace should refuse to receive 
( I accept those Hundis), then we are to be 
informcil of the same by wire, in Bombay. 
And immediately after the receipt of such 
info/mation, the people of Rashid Alidina k 
Co. and the people of Vora Kaiimji Jivanji 
& Co. are to make arrangement here, with 
our Hongkong Agent’s linn and inform (the 
people) tit Mauritius (about that arrange¬ 
ment) or are to send from banks ( I letters 
of) “ eredit ” or having received half the 
amount from the firm of this place (viz 
Bombay) of the Hongkong firm, (they) are 
to remit the same by wire. This .subject has 
already been talked about personally with 
the representative of the local firm of the 
Hongkong Agents. 

5. On the stojinier carrying red (brown, 
sugar from Mauritius arriving at Hongkong, 
as to tlie offers with regard to sales of (those) 
goods which may be received from that 
place, Khoja Ra: A: k Co and Vora Ka : 
Ji: k Co. of this place are to consult amongst 
themselves about them ; and as to whateve" 
(instructions) they may communicate by wire, 
thiHiUgh the Agents at this place about 
causing the sales to be effected, the sales 
are to be effected aeeording’ to those (in¬ 
structions). Aecciuots of sales slumld come 
from Hongkong (separately) in the names of 
the two parties (i.e.) in respect of half and 
half (the quantity for each party). On the 


cargo carried by one (particular) steamer 
being entirely sold (and) so soon as the ac- 
count -sales in respect of the entire consign¬ 
ment are i-eceived, the amounts of the invoices 
received (from) Mauritius from both the 
parties are to be added up, (and) the net 
surplus of the account-sales (1 is to be 
ascertained) (i.f.) on (the one item) being 
deducted (from the other), as to whatever 
surplus (oi ) deficit may be found, the same 
is to be divided and received ( ! or paid) 
forthwith b\ both the parties amongst them- 
.selves. In this manner accounts in respect 
of each tif the steamers are to be settled 
(immediately) after the accounts (sale, 
etc.) of the entire (cargo thereof) are re¬ 
ceived 

6. As to the steamers which may be charter¬ 
ed at Mauritius tor the purpose of the afore- 
mentioneil business in red (brown) sugar 
the same are to be chartered in the name or 
names of any one or both of the two (parties). 
And as to wtiate\er commission on the 
freight tlicieof may be received at Mauri¬ 
tius, or if the freight has to be jwid in Hong¬ 
kong, then (as to the commission) which may 
be reccned there, out of that (commission) 
the sundry e.'cpenses and presents, etc., 
(made) to t aptains being deducted, the net 
(amount ol) commission which (may remain 
over and) may be received, is to be divided 
and taken m t'qual half shares (by both the 
parties) 

7. For file |)iii])oses of the aforesaid business 
in red (blown) sugar the steamers are to be 
cliarteied at Mauritius or at times we people 
aie to ciiarti r (ste:imcrs) at Bombay and in¬ 
form (file people) at Mauritius. In those 
(ste.anu i *-) red (bn.wii) sugar or other goods, 
r/:., white ( f lelined) sugar or molasses be¬ 
longing fo the partnership account of Vo: 
Ka: Ji A Co and Ra. A. k Co. are to be 
shipped goods behmging to any other 
person aie not to be shipped. In case it 
be found neeessaiy to give (issue) orders to 
some (i)tliei people), or if such a time shouM 
come when the goods to be shipned on (the 
joint) m count of us both be small in 
quantify, and (therefore) it be (necessary) 
to give I f issue) orders (to other people) in 
the town, then in that case, such orders are 
not to be given (issued) without (obtaining) 
the permission of the people at Bombay. 
(They) are (first) to apply for permission 
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from Bombay (people) ; if (they) give per¬ 
mission, (the Mauritius ijeople) are to issue 
orders; ])e()ple there (at Mauritius) are not 
to exercise their (own) authority (for I lie 
same). 

8. If on some occasion the said purchases of 
red (brown) sugar made at Mauritius be 
small (i.'.) if the quantity of the goods be 
not sufficient to load the (whole) steame.- 
for consignment, or if a. steamer cannot b'“ 
secured for (shijijiing) such goods as may 
have been (purchased), then (in that case) 
the people of that place (/.'■. Mauritius) after 
having taken the peimission of the peoph' 
at Bombay or after <-onsulting each othei, 
are to consign those goods for Hongkong 
half and half (in each jiarty’s name) as slated 
above, by any steamer whatever on the 
partnership account The invoices of thono 
(goods) also should come ( t should be seiU) 
to us at Bombay as stated above; also tlie 
ai'cf Hint‘'-sale (thereof) should, as .statr.l 
above, come to us both ( ' should be sent to 
ur both) from Hongkong (».'.) in respect of 
half (the quantity of the goods to each). 
And as to whatever surplus (or) deticil 
(1 profit or loss) there may be (found) there¬ 
in, the same is to be divided and recei^eil 
(or paid/ forthwith half and half. 

9. If at any time, there- may not be a de¬ 
mand at profit in Honakong of red (brown) 
sugar jmrehased on the ji.artnership lu-coiint, 
or there being a demand at profit, if any buyer 
in Mauritius should offer to purchase the 
samCj^ at a profit from our people (there), 
then in that case also (the people at Mauri¬ 
tius) should take instructions of people at 
Bombay. If they get permission from Bom¬ 
bay from both of us to effect the sales, then 
(they) both of them are to sell the same on 
partnership account. As to whatever irroflt 
may be made by such (sales), both the parties 
in Mauritius are to divide and take the same 
in eipial half 8hare.s. 

10. Both of our representatives at Mauritius, 
after consigning sugar (as) nrentioned atiove 
for Hongkong, w'ill <lraw Ifundis payable at 
Bombay (and) will send here invoices en 
closed under cover. In doing so, if (they') 

draw •' document-IIundis ” (for sums) 
larger (or) smaller than (the amounts of) 
the invoices, then they are to give or take 
crei'ifc (in the account) for interest thereon 
(1 on the difference) at the rate of Re. | (per 


Karim Ji. 

cent per month). (They) themselves are to 
bear the additional discount paid in respect 
of the Hundis which arc drawn in excess. 
As regards the partnership account, (they) 
are (only) to give or receive credit (therein) 
for the interest at the rate of Rc. | (per cent 
per month). 

11. This agi cement for the partnership busi- 
ni'ss begins (f eomes into force) from the 25th 
day of .fuly of the current year. We bind 
ourselves on our true religious faith properly 
to continue the same (in force) for one year. 

'L'hi- Cuiirt (il first iiisliuico foiiiul that 
ii uii.s a iiarlncr.ship and that tlie iiioiieys 
paid in advance by the I’laintiff upon cer¬ 
tain linndis were jiaid and advanci’d for 
and on aceoiint and for tlie credit of tlie 
part nersliip. This fnidin{( was reversed 
liy lh<“ .\ppellate ('oiirt, vvliieh field tliat 
on a proper constnielion of the affreement 
llici'c was no part nersliip, and tliat each 
of till' Respondent 111 ills was liable to the 
.\p|>ellant only in ies|Hct of tlii'ir own 
hundis, and the i-harj^es incurred in con¬ 
nection with (heii own shares of the ship¬ 
ments. 

Jleiici' tills ap(x*al. 

l/r. L. DrCiruiithcr, K.C. (with hinri 
Mr. lU'iirij O'lldijnn), tor the Appellant, 
siihmilted tliiit till' ca.se was {'overtied hv 
the provisions of Hie Indian Contrael 
A<‘t, Tile agreement oiif^ht to he 

construed in its natmiul m{'anin}> : Noren- 
(Ira Math Sircar v. I\ atalbaftiui [tani (7). 
So construed the agreement amounted to a 
partnershif) as defined liy sei*. 231) of the 
Indian Contract Act. Illustration (a) to 
that section afiplied to this eosc. Refer¬ 
ence was also made to si'cs. 241), 251 and 
2.52 of the Act. 

Mr. Clau.<tnn, K.(\. and Mr. (J. II. 
L()Wii(}c.s for the Ucspondi'nts siibrnitti'd 
that the agreement did not coiLstitute a 
partnership, but <inly a joint venture. 
The hundis drawn by tlie. second Resjxin- 


(7) L. R. 23 r. A. 18 at p. 26 |1896). 
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dent firm wore drawn in their own name 
and for their own purposes and there was 
no a{<reement by the first Kt'spondent to 
be resjX)nsil)le for th<‘ same. Heliauce 
was ])laced on Heap v. I'^obsoti (4) and 
(iJbsoH V, Lupton (8), liindley on Part- 
nersliip, ]>. 238. 

Mr. DeCirnylhrr iii reply referred to 
Gouthwnitr v. Duckworth (2) as layiiif^ 
down tlu‘ law in sueh cases. 

Their Lordships’ JrDdMHxr was deli¬ 
vered by 

JjORd Dunkdin.— 'riiis action arises oin, 
of tran.sactions eonmrted with a ven¬ 
ture in brown siif^ar entered into by the 
first and second Kes|)ondents. The 
sieond Kespondent is now bankrupt and 
the tliird Kes[H)ndciit is his ollicial as- 
signe(‘ : and neithi'r of them defended the 
aetiijii or took [>art in tb<‘ proee(*dings 
under ap[x'al. 

Th(‘ first Resjiondent, Karimji, and 
second Kesiwrident, Hasliid, were both 
merchants carryinf^ on busine.ss in ^latiri- 
tius and had for .some tinu' been rivals in 
the sugar trade. 

liashid had all along also had a Bombay 
house, and Karim was in the a<’l of set¬ 
ting one up, but it was not at the date to 
be presently mentioned yet opm. 

The Appellant, Karamali, is a merchant 
carrying on business in Bombay an 1 
Hongkong. 

Karim and' Kashid n'solved to liave a. 
joint speculation in Rrown sugar to bo 
Hhip|x*d from Mauritius to Hongkong. 
The terms of the arrangement they made 
between tlumiselves were on 25th .Inly 
1000 embodied in a stain|K'd agreement. 
The document is too long to quote,, but 
may be summarised thus—It begins with 

(2; 12 East i?] at p 424 (1810). 

(4) ISC. B. N. S. 460 (1868). 

(8) 9 ffing. 303 (1832) 


a preamble that the parties “for the pur- 
|X).se of doing bnsine.ss in partnership in 
brown sugar from .\rauritiua to Hongkong 
agree to act as follows.” Then follow th3 
terms. Purchases were to be made 
‘‘ jointly ” at Afauritius. These purchases 
W(‘re to be made by Ixjth firms after con- 
sidtation with each other, and after taking 
advice from the Bombay houses. No 
limit :is to puivhase is inqio.sed on either 
firm ; but as soon as either firm buys, that 
firm is to give a delivery order on the 
Dock warehouse for half the quantity of 
the paicel to the other firm. When suffi¬ 
cient sugar to load a ship lias been pur¬ 
chased, then a ship is after consultation to 
b(' chatteled, aiul loaded with the pur¬ 
chased sugar and despiitched to Hong¬ 
kong. Invoices of the sugar, made out 
separately a.s half and half, were to be sent 
r(\speeti\('l\ to each of the Bombay firms. 
At th(' .siunc time Rashid was to draw bills 
to the \ahie of the sugar on his Bombay 
house, and Karim on his Bombay house 
when it came to be o(Hmed. But until 
that time came he was to draw bills on 
Karamali. It the banks at ^Mauritius re¬ 
fused to discount the bills on the llashid or 
Karim house, the Bombay firms were to 
be mtormed by wire, in which case it was 
said that Karamali would come to the 
re.sciK b\ mtt-rposing credit aevording to 
arrangt'iiieiil made with him. On the 
shi[) aiming at Hongkong the arrange¬ 
ments a> to sah' of the sufl[ar were to be 
carried through by the Bombay houses. 
.\ccount sales were to come from Hong¬ 
kong made' up separately half and half to 
each, 'riun the invoices were to be added 
together and the surplus or deficit on the 
entire trausaidion was to be divided 
ecjuall}. ('bartering was to be done in 
('ither one or both names; but all com¬ 
missions were to be equally divided. In 
the event of (he Hongkong market being 
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bad and (hc're being an opportunity of a 
profit by n'selling at Mauritius, this was 
to t)e done aftt'r permission got from 
ltond)uy; and sueh ))rofit on all saU's was 
to be equally divided. The agreement 
\\as to remain good for a year from 
date of signing. There is then an adden¬ 
dum to th(‘ agreemcJit written and signed 
by the IMaintilf, in whieh he binds him¬ 
self to eome to the assistance of the part¬ 
ners if the Mauritius banks nduse to <lis- 
count the bills drawn by tlu* Mauritius 
firms of the two Defendants on their own 
Jiombay firms respect i\ely. 

following on this agreement a venturi' 
was commeneod, and the terms of the 
agreement weri' lit ('rally cariied out, ex¬ 
cept in one [(articular. That is to say, 
sugar was bought, about .‘16,000 bags by 
Karim, and about 1,000 by Kashid. 
Delivery orders were then given by each 
to each for half of the sugar purcha.sed bv 
him, and the sugar ,so divided on shif)- 
nii'nt was consigned to the Hongkong firm 
of the I’laintiff. The one particular m 
which the agreeint'ut was not literal!\ 
complied with was that tlu' bills were not 
drawji by Kashid and Karim at Mauritius 
on Kashid and Karim in the first instance 
and then, on refusal of the bunks to dis- 
f'ount, recourse had to the as.sistance ol 
the riaintilf; but thi'y weri' at once drawn 
on and accepted by thi' IMaintiff’s firm it 
Ilond)ay. Tbi' bills wi're diawn bv 
Rashid and Karim resjajctively for sums 
approximately representing the value of 
the sugar shipjxsl u|)on the separate in¬ 
voices of each, J.C., abotit half and half— 
an exact half being unattainable on ac- 
cotmt of the. packages in which the. sugar 
wa.s put iif>. 

Th^^ugar arrived at JTongkong, and 
was 8(M by the Plaint itf to whom it was 
(xmfiigned. TJic venture, however, turned 
out a failure in.stead of a success; the 


prices realised not being sufficient to give a 
protit after payment of the price of the 
sugar, the freight and other (‘Xiumsos. 

I’he IMaintiff accordingly raised this ac¬ 
tion, v\hich is tndy an action of account¬ 
ing against both Kashid and Karim. Now, 
when the hills drawn by the two Di'fend- 
anis had become due, and weri' payable 
to the hanks who held thi'in, Karim had 
I ('tired the bills of which he was tlu' 
dtawi'f, but liashid, who bad this 
lime bi'come insolvent, had not retin'd the 
bills of which he was the drawm-, with the. 
result that the Klaintifl' v\hose name was 
on these bills as aceeptor had to ri'tire 
ll.em. 'I’his necessarily brought out a 
ecnsidcrable balanee on the whole tran- 
saetion as due to the Plaintiff. The bank- 
ruj)t Respondent Rashid and his offieial 
assignee did not oppose judgment being 
entered against them; but Hie solvent 
partner Karim opposed judgment u|)on the 
ground that he luid paid a'l sums due on 
hdls signed by himself, and that he wa.s 
not liable in respect of any monies raised 
on bills to wbieb lu' was no party. 

The ea.si' depended before JKissell, J., 
in the High f'ourt aklfombay, who after 
trial found in fa\ uir of the Plaintilf. The 
material ground of his judgment may be 
ellectively summari.sed bv quoting two 
of his lindings on thi' issues which he in- 
coiporated with his judgment, whi<'li were 
IIs follows : — 

“1 find (D There was a Jiartncrship be 
twi'i'ii first and second Defendants’ firms . 

■ • (4) The Plaintiff paid and advanced 
moneys on the Kiindis (Bills) for and on 
Hcecimt and for the credit of the said pnrt- 
riership ’’ 

The Court of Appeal reversed that judg¬ 
ment. '^riie gist of their judgment may Ijc 
t iken from the erincluding jiaragraph' 
tbi'reof, which is as follows - 

“ Treating the question as purely a ques¬ 
tion of liability between the parties to the 
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bills «f exchange it is manifest that the Plain¬ 
tiff cannut succeed in chai'ging the first De¬ 
fendant with liability on bills of the second 
Defendant, and having regard to what 
appears to us to be the correct oonstniction 
of the agreement between the parties, we 
cannot hold that there is any collateral 
cagreement by which one shipper agreed to be 
liable for the default of the other in not 
taking up the bills of exchange drawn by him 
on the Plaintiff.” 

Their Tjordships arc* of o|miion that it 
i" erroneous to trc'ut the cpieslion as juirely 
a question of liability on the hills. In 
other words, th<*y think the issue ju'oposed 
by the learned trial Judge to himself was 
right. The case of In re A(lan,souia Fibre 
Co. (1) seems to have been much pressed 
on the Court by the Ic'arned Cleador. But 
the very first sentence of the* judgment of 
James, .L.J., shows that in that case the 
only question was whether in a winding 
u|) ))roof eould be m.-ulc on the hills alojx*; 
and that all quc'stions of ultimate liability 
were left undc'cided. 

No one' doubts that there was here a. 
parlnerijhip. It is stated to be a juirtner- 
ship in the agieement. and it amply falls 
w ithin the definition of a pai tiu'rship givc'n 
by the Indian Contract Aet, which rules 
parties in this case. It is, however, 
partnership of a limited character, and con¬ 
sequently liability to he enforced again.st 
one partner when there is no dtX'ument 
of debt which on ils face binds him. can’ 
only be justified if it was shown that what 
he did was within the o|X‘iations natural 
to the partnershi]) and for the ]>aitnership. 

Their Ijordshij)s think that the law on 
these matters is accurately slated in the 
w’ell-known judgment of Lord Ellen- 
horougb in Cwuthwaitc v. Duekicorth (‘2). 
In saying “ the law,” it would perhaps 
be more accurate to say, a stateinorit of 
the criterion which is to hi* a])plied to the 
(1) 0 Ch. App. 63.A 1874). 

(z) 12 East 421 (1810). , 
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particular facts of each case in order to see 
whether tlx* transaction is or is not a fiart- 
neiship transaction. Tn that case it was 
sought to make Duckworth liable for goods 
purchased by Brown and Powell, anjl Lord 
Ellenhorougli says this : ” There seems 
also t<t have been some contrivance in this 
ease to keep out oi general view’ the in- 
ter(‘st which Duckworth had in the goods; 
the oilier two Defendants were sent into 
the market to ])ureha.s(' the goods in which 
he was to have a moiety ; and though they 
were not aiitlxaised, he says, to purchase 
on the joint account of the three, yet if ail 
agree to share in goods to be purchased, 
and in coiisecpienee of that agr(*ement one 
of them go into the market and make the 
purchase*, it is the same for this purpose 
as it all the Jiamc.*' had been announced 
te the M'ller, and therefore all are liable 
for the of them.” He distinguishes 
the case of Savilic v. Hobert,s-on (3) thus : 

The c:iM* of Saville v. lioberfson (3) does 
indeed approach \ery near to this; but the 
distinction h(*tW(H‘n the cases is that there 
oacli priit\ bought his separate parcel of 
good-- which were afterwards to be niixed 
in the eommon adventnn* on bf)ard the 
ship, and fill that admixture the partner¬ 
ship 111 the goods did not arise.” And 
Da\leN, after describing Sarillc v. 
Hober.'it,))} i.'P in tlu' same way says : ” but 
here as soon as the goods were jinrchased 
the iii(er(*st of the thri'e attached in them 
at tlu* same instant by virtue of the pre¬ 
vious agrci*m(*nt.” 

Mr. (ic'orge Joseph Bell, in his celebrat- 
I'd l'omm(*ntaries on the Principles of 
Mercantile Jurisprudence, after stating 
tliat th*' law of Scotland is the same as 
the law of Kngland in this matter, quotes 
the judgment of Ijord Ellenborough as 
correctly laying down the law, citing, inter 
alia, a case of Kinnear, on the same 

(3) 4 Term Rep. 720 (1792 , 
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lines as (iouthwaUc i'l), which was affirm¬ 
ed in the House of [jords in 1705, and tlio 
\\hol(' niatter is eonipreliensively exjuess 
<■(1 in his rrinciples, sec. 395, in words 
wl)ich their Lordsliips lliink acciiralely 
{'ive (lie result of the ca.ses l)uth old and 
iiiod(‘rn. “ Where {^(»ods are pui'chased or 
nioJUA raisi'd for the joint adventure, and 
th<' dealijif^ tlunigh ostensibly by an in¬ 
dividual is truly ajid substantially a deal¬ 
ing of the joint ad\i‘nlure, the adventurers 
are liable as i>artners. But there is no 
such res|Xjnsibihty for goods, etc., ])iir- 
chas'd on the en'dit of an individual ad- 
\enturer previously to thi' contract tliougli 
aft<‘rwards brought into stiK'k as liis con¬ 
tribution. . . 

It may be and oiten is a difficult niatter 
to .say on whicli side of the line thus in- 
(iicated the facts ol a jiaiticular ca.se fall, 
and cases will be found illustrating liotii 
results, d'o the cases already cited may 
be added the ease of lied}) v. jiohfton (1) 
vihile in tin* Scottish Courts may be* taken 
as on th(> lines of (loulhu'dilr's cane (-2) th ' 
ca.se of Hrilish Ijtu'n ('». v. Alexander 
(where the facts are .drikingl> similar to 
the pre.sent easel, and on tlw lines of Sarille 
and Jh'op's cases (tl il’ t), White \.Me- 
Jjttyre (Gc 

Their Jjfudships are aware that Tjonl 
Hindlev. in his capacity as an author but 
not as a dudge, (‘.xpre.ssed .some doubts as to 
wlu'ther the case of (iouihiraiie (*2) could 
be supported, ^riiev are of opinion that, 
whether that doubt is sound or not, it is 
not a critici.sm on the criti'rion of law in¬ 
dicated by Lord Kllenborough and the 
other Judges ; but is only an indication that 
a different view might have been taken of 
the facts of that particular ca.se. 

(2) 12 KMt 421 at p. 424 (ll>10>. 

(3) 4 T.rm Rep. 720 (17P2). 

(4) IS C. B. N. S. 460 ,1863). 

(6) KS D. 277 

(6) 8 D. 334. 


Karimji. ' 

Turning then to the present case, their 
Lordship-s have come to the conclusiol 
that the judgment of the trial Judge was 
correct. Tlie considerations which leal 
them to that result arc as follows ;— 

Jt is clear from the terms of the agree¬ 
ment that eithcT of the two partners by 
the mere fact of purcha.se (after consulta¬ 
tion as to price) could subject any sugar 
mdependently of tin' action of the other to 
bei'oining partnership sugar. A jnirchase 
of sugar therefore becomes a juirchase for 
the partnership, and any one who sold the 
sugar, or advanced money by whicli the, 
sugar was bought, was crialiting the part¬ 
nership w'ith goods or money. This is 
Ill'll her accentuated by the provision as 
1o |H).ssible re-sale in Mauritius itself. If 
(ither party in the casi' bought sugar, and 
llu'ii came to re-sell i( in terms of that 
article, he could nol riduse Ins coadven- 
lurer a share of tlii' profit he made. These 
considerations make if imiiossible to say, as 
w,is .said efb'ctively in Savtile's case (A) or 
Heap's ease (Jl, that the joint adventure 
only began whim the goods were shipped, 
as it is clear that the joint adventure began 
as regards ea<-h parcel from the moment 
that parcel was bought. The learneil 
Judges of the Court of Appeal arc im- 
pres-.ed with the view that the agreenwnt 
is “ elaborat(d> drawn for the purpose of 
keeping the interests of the two ship})er3 
distinct . . . except in so far as a 

combination between thimi was desirable 
for the pur|K).se of si'ciiring joint shipment 
and a sale of the sugar at Hongkong.” 
Their Lordships cannot take this view. It 
ignores the fact that notwithstanding the 
separate shipment and consignation docu- 
mi'iits, (he sugar was admittedly to bo 
accoiinb'd for as partnership sugar. Sup- 
jxising that the jiarticular parcels con- 

(8) 4 T«rm Rep. 720 (1702). 

(4) 1.1 C B. N. S. 460 (1863). 
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signed by one had in some way been 
deteriorated, either by perils of the sea, 
without insurance, or by the development 
of some intrinsic fault, it is perfectly clear 
that, the other party would have had to 
bear his share of th(i loss resulting in the 
whole cargo. No doubt the anxious ar¬ 
rangements for shipping and consignation 
in sc])arate names were ])eculiar. But the 
reason for them is amply explained by 
the fac“t that the parties desired secrecy, 
being afraid at Mauritius of the hostile 
atJtion in breaking prices of a rival whose 
astuteness they deploringly acknowledged. 

Moreover, it is ch'ar not only that the 
facts as to the terms (jf a partnership in 
the sugar ship|)cd are as have been stated, 
but that the .Plaintiff knew the whole 
terms and conditions of the agreeuu'iit 
He knew, therefore, lie was helping bv 
advance of credit the partnership in its 
purchase of sugar. The learned .\p|)eal 
Judges say that the Bespondent Karim 
did not avail himself of the.' Plainlilf’s 
credit. That that ei’edit was not inter- 
po.sed in the precises way originally <on- 
templated by the 4th article of the agree¬ 
ment is true. But that they did not in 
fact avail themselves of the Plaintiff's 
credit is obviously an error. The bilks 
speak for them.selvcs. When a drawer 
discounts an acceptance which acceptance 
IS given at a time when the acceptor owes 
no money to the drawer, it is idle to say 
that the drawer does not avail himself of 
the acceptor’s credit; and if anything 
more was wanted it is to bo found in the 
evidence of Karim himself, who admits 
in crpss-examination, “ For the purchase 
of all that sugar neither T nor Kashid 
paid a rupee; it was all paid for by Hundis 
accepted by the Plaintiff. ’ ’ 

Their Lordships will, therefore, humb¬ 
ly advise His Majesty that the Appeal 
should be allowed and thy Judgment of 


the trial Judge restored, the Defendant 
Karirn paying costs in the Courts below 
and before this Board. 

Solicitors : Messrs. Ashurst, Moris, 
Crisp (f- Co., for the Appellant. 

Solicitors: Messrs. Latteys and H>art 
for file Bcs])ondcnts. 

B. I). Appeal aUnv'rd with costs. 

iOBDINABY OBiaiNAL CIVIL 
JUBISDICTION.] 

SriT No. 1914. 

Ki'mar Krishna 

CllITTY, .1. MiTTEB, 

1915, 

11, Jiiiiuary. Ami'I.ya Charan 

Mitter. 

Code oj Civil Procedure {Act T of 1908), sec. 7S 
(1), {c)— Surplus sale~proceeds, distribution amongs 
attuchhig creditors—Money stundmg to the credit of 
one suit, application for transfer to another suit, i/ 
to be ma'le in jormer — Practice— Cert'fie 'tes of Ac- 
count'int-O'eneral and Rrgistr ir, Original S de, .re¬ 
quired W th application 

U7(c/c iHoneij in Court stands to the 
credit (>} one suit and the Plaintiff in an-^ 
other suit has, by reason of bciny an attach- 
iiiif creditor or niortifaijvc or otherwise, an 
intcri'st III such money and desires the 
fund to be transferred to the credit of his 
suit in order to be dealt with therein,.he 
should in all raws mahe the application in 
the. suit to whose credit the money stands 
for the transfer. 

In an application on the Original Side 
of the Iligh Court for the transfer and 
rateable distribution of funds to which the 
provisions of sec. 73 tl), cl. (c), of the Code 
of Ciril Procidure. (.let V of 1008) may 
possiblij apply, the Applicant should be 
required to produce, in addition to the 
certificate of the Accoiintant-G^ieral, a 
certifeate of the Registrar. 

* This is an Application in Chambers, th.i 
facts of which are fully set out in the judg- 
ment, ■' 
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The JiD(iMi';.\T ou I'HK C!(>urt \V!is as 
folloAvs 

Chitty, J. —This is an application by 
Kumar Krishna. Mith'r, decree-holder iii 
suit No. lOd of JDl 1, asking that a fund of 
Its. lying in the hands of (he 

Accountant-General of this Court to the 
credit of the said suit he, after payment of 
the TVtitioner's costs, divided rah-ahly 
between the I Vt it inner and Rarn Chandu 
Kay Chaudhiiri, execution-creditor in suit 
No. 45d of lUlO. The facts are as 
Ibllows ;—Rro])erty w hich had belonged 
to Ilari Das Mitter, deceased, was subject 
to a mortgage, dated Ibth Dcrember HHH, 
in favour of IKomke.-'h Chuckerbutty. 
The mortgagee in.sdtuted a suit on his 
mortgagi* (No. 179 of 1911) making the 
rejH’e.seiitatives of llari Das Alitter, parties 
Defendants. The final decree in that suit, 
dat(_*d loth .fanuar\ 1918, ordered a .■'cde 
of the mortgaged ja-operty. 9’he sak; 
((/ok place on 'ind May 1911, and after 
making I'le iirst and .second paynu nts 
prcieribed by sic. 78 (/', provi.so (c' (il 
do s not a I |>ear (bat there were any sulse- 
(pient incumbrane's), there remained a >um 
of Rs. l,()o()-d-7 as surplus .sale-proceeds. 

Onfith .Vptil 1914, the present J’ctitjoiie’ 
obtained a decree in this Court ti.:’ 
Rs. 1,(144-10-9, interest, and costs again.a 
the estate of llari Das Alitter. On 18th 
dune 1911, he ap|)lied for e.xocution and 
at (addled The suridus salc-orocr^cds abovi* 
mentioni'd. In N’riViiinber last ho applied 
to have, (he said fund trariyl<:’**^<^'d to the 
endit of his suit. No. 1(18 
it wa.i ,so transferred under an ord^^^t -fid 
December 1914. That transfer wa''’ 
without notice to other ereditorsN 
certificate of the Aecmintant-G^'^'*--*'’'^' 
t\^ch was the only oerlificato reqiiit^^’d 
the afrplicalion for transfer, .show{j^'‘^ 
attachment or other impediment 
gards that |nncl- « 


On i2‘2nd December 1908, Ganga Das 
Mabta had obtained a decree in Small 
Cause Court Suit No. ‘22780 of 1908 
against the estate of Hari Das Mitter for 
Its. 1,684-2-0 including costs and interest 
up to 26th April 1911. The statement in 
para. 13 of the present petition that, that 
wa.s a persdnal decree against Arnulya 
Charan Mitter and Rireshnr Alitter, is 
incorrect. That decree was transferred 
to this Court for execution on 1st Alay 
1911, and on ‘28th August 1911 that execu¬ 
tion-creditor attached the mortgaged pro¬ 
perty. 

On 29tli July 1910 Ram Chandra Ray 
Chaudhiiri obtained a decree in suit 
No. 458 of 1910 for Rs. 2,701 with further 
intere.st and co.sts against the estate of 
llari Da.s Mitter. In exeeiition of that 
deerei' be also on iOth January 1918 at¬ 
tached the mortgaged property. 

There wa.s a further execution-creditor, 
Ooiirliari Mukiujee, who held a money- 
dee e.' for Rs, 2,000 odd nga n.st the estate 
of ILiri Da.-i Mitter, hut as lie did not apply 
lor e\e;'iiii(,n until J2tli December 1914, 
/.c., iifter tlie as-ets had h.en received 
by the Court, it ii iJivious that he has no 
ItK'iis slamli on the pre.seni ajip'ieation, 
and his claim may therefore he left out of 
consideration. 

On ddnd D.e rulier 1911, (he present 
Petitioner applied Ibat the fund might bo 
lateably distributed lietwoiui himself and 
Ram Chandra Ray Chaudhiiri. For the 
purpose of this applieatio.u it was neces¬ 
sary for him to produce certificates, not 
only of the. Accountant-Oeiilial, but als-i 
of the Sheriff and the Registrar. From 
till' two latter it appeared for the first time 
(hat thi-re were attachments against the 
piop.'rly at the instance of Oanga Dis 
Alahta and Ram Chandra Ray Chaudhiiri. 
It is clear that by the provisions of sec. 73 
(1), proviso (c), these fiersoiis are entitled 
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to be paid rateably out of the proceeds of 
sale in priority to the present Petitioner, 
whoso attachment was issued after the. 
sale, and then only against the sur)>lus sale- 
proceeds. As their claims are more than 
sufficient to absorb the whole fund, 
Rs. 4,050-2-7, it follows that there will be 
nothing left for the Petitioner, and his 
present application must necessarily fail. 
R is a matter of regret that it should have 
Ix'en ]X)ssible for the Petitioner to obtain 
the order for transfer of the fund without 
its trans])iring that there was in reality no 
fund to transfer, in which he could Iiojk! 
t(/ share. This is due to two defects in 
our procedure, one of which has already 
been recently dealt with by the issue of a 
gi'neral order. Till recently it was un¬ 
certain in which suit an application for 
transfer of a fund should be iind'erred, the. 
suit to th(' credit of which the fund lay, 
or the suit to which it was to be trans¬ 
ferred. T have intimated that in future 
it should in all cases be made in the suit, 
to the credit of which the fund is lying. 
The second defect is that in ap[)lications 
for tran.sfcr, such as that in the present 
case, orders have been passed on the certi¬ 
ficate of the Accountant-deneral only. 
From this certificate all the attachments 
or incumbrances on a pro]>erty or its sale- 
proceeds do not necessarily appear. If 
on such applications 'tlu' Petitioner were 
required to produce a certificate also from 
the Registrar, he would be coiniielled to 
search the registers of that officer as well, 
and any objections, which might exist to 
the transfer, would necessarily be disclosed. 
In my opinion this iiractice sliould be 
followed in the future, and on an appli¬ 
cation for the transfer of a fund to which 
the provisions of sec. 73 (i), proviso (c). 
Code of Civil Procedure, may [wssibly ap¬ 
ply, the Applicant should Iw required to 
produce, in addition to the certificate o* 


the Accountant-deneral, a certificate of 
the Itegistrar. 

This a['plication fails and must be dis¬ 
missed. Under the peculiar circumstan¬ 
ces I direct (hat each jiarty do bear'his own 
costs. As (he order for transfer should 
never have been made, 1 direct that the 
funds in (piestion be transferred back to 
(he credit of suit No. 179 of 1911, to be 
dealt with under .si'C. 73 (7), proviso (c), 
if and when the fiarties or either of them 
entitled thereunder make an applicatioa 
for that purpose. 

d/r. N. M. Chattrrjcc, Attorney for the 
Idaintiff. 

Messrs. H. W Basu if Co. and Mr. T. 
b. Bay, Attorneys *^^ 01 ' the liespondent. 

CIVIL APPELIATE JURISDICTION.] 
Aim’Kal from Orkiin'al Decree 
No. 20tj OK 1910. 

M00KER.1EE, d, 

Beachcrokt. d. Hemanta Kumari 
1912, Debi, Defendant, 

Heard, 27, 2« iV Appellant, 

29, November* e. 

1914, Miunaitr Zemindari 

2, 3 & 4 March. Co., Plaintiffs, 

Judjimcnt, Respondents. 

6, July..' 

Indian Registration Act [HI 0 / 1877), secs 

3, 17, els. {ftl, (h) ['\)—Agreement to grant per¬ 
manent lease o! properly not subject 0 suit, em¬ 
bodied in petition of compromise -Ag-eement part 
of consideration oj compromise—Decree passed on 
petition—Specific peijormance, suit or — Admis¬ 
sibility of petition and decree to prove agreement — 
Petition tl agreement lor lease 

Per Mooker-iee, J. —.Although an agree¬ 
ment in writing, which does not operate as 
a present demise, but is only an agree¬ 
ment for a lease, is [ha,ving regard to the 
e.vtended significance of the term lease as 
defined in see. 8 of the Begistration Act) 
required to be registered if the term ex¬ 
ceeds one year, and the exemptions provide 
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ed in els. (h) and (i) to sec. 17 do not apply 
to leases or agreements for leases, sec. 49 of 
the Act does not preclude its being receireJ 
as evidence of any transaction not affect¬ 
ing such property. 

Such a document can therefore he proved 
by the Plaintiff in a suit for specific per¬ 
formance of the agreement to grant the 
lease. 

JCoKDl llI r. (iorri'Ml KKALA (5), Sat\e>- 
URA Nath Bosk r. Anil Chandra Girosn 
(6), Sarat Ch\ndra Chosk v. Shyah- 
CHANi) vSiNLH (7), relied on and Hurjivan 
r. jAMSliTJf (HI VND PUBNANAND Das r. 
Dhabsey (D), not foUou'ed. 

Where in a suit' tor recovery’of property 
A, the parties entered info a compromisi 
and in a petition to the Court recited the 
fact intei- al^u that Plaintiff had agreed to 
grant a permanent lease of property ll to 
the Defendant on certain terms, and the 
Court recorded the compromise in full and 
made a decree in these terms : “ The suit 
be decreed hi terms of the compromise 
filed by both parties ”, in a suit for speeifie 
enforcement of the agreement embodied 
in the compromise petition : 

Held, per AIookerjee, J.— That the 
agreement for lease embodied in the peti¬ 
tion was admissible in evidence to prove 
the contract to grant the lease. 

Per liEALHCROFT, J .—That the petition 
simply amounted to a statement to Court 
that the parties had come to certain terms 
accompanied by a prayer for a decree on 
those terms. II in itself was not an agree¬ 
ment to lease. 

That the promise to grant a lease of pro¬ 
perty B was part of the consideration for 
the agreement arrived at concerning 

(6 17M. L. J. 2lh(1907). 

(6) 14 C. W. N. 66 1908). 

(7) I. L. R. 34 Cal. 663 (1912-. 

(8) I. L. K. 0 Bum. 63 (1634). 

(9) I. L. R. 10 Bom. I J (I8 6). 


property A, and the Court in its decree was 
bound to record the whole of the terms 
of the compromise, and the decree, though 
it was final only so far as it related to the 
.subject-matter of the suit, was admissible 
in evidence to prove the promise to grant a 
lease of property D. 

Documents referred to in els. (e) to (n) 
of sec. 17 of the Registration Act are ex- 
Lcptcd from the provisions of els. (b) and 
(c) and not from those of els. (a) and (d), 
because those documents come within the 
description of documents in els. (b) and 
(c) and not within the description of 
documents in els. (a) and (d). 

This was an appeal from the decision of 
Babii Bam Charaii '^Mallik, Sulxirdinate 
-ludfic, Nadia, dated ‘iDth Alarch 1910. 

The material facts will appear from the 
jiidf^meiit. 

Mr. S. P. Sinha, Dabus Kishori Lai 
Sarkar, Bepinbehari Cho.se, Debcndra- 
nalh Bagchi and Bidhubhusan Ganguli 
for (he Appellant. 

Dr. litish Behari Chose, Babus doges 
('hnndra Roy and Rajendra Chandra Guha 
lor tlie Bcsjxindents. 

The .IClKlMliNT OF J'HE CoURT WUS aS 
follows : — 

Mookkujee, ,).— 'J'his is an appeal by 
(he Defendant in a suit for sjiecific per¬ 
formance (jf a cent 1 act to grant a i>enua- 
nent lease. The agreement was made on 
(he 2()th September 1897 and was in res¬ 
pect of lands which at that time formed 
the subject-matter of a litigation between 
the Defendant and the Secretary of State 
for India in Council. The contract was for 
the grant of a lease by the Defendant to the 
Plaintiffs, if the former should obtain a 
decree in her suit against the Secretary 
of State, That suit was decided in favour^ 
of the Defendant by the Judicial Com- 
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mittee on the 2l8t March 1906; and the 
Plaintiffs commenced this action against 
the Defendant on the 26th February 1909. 
The Defendant denied that she had en¬ 
tered into the alleged agreement with the 
Plaintiff’s and also contended that if the 
agreement was established, it was of such 
a character that a Court of equity ■would 
not grant specific performance thereof. 
The Subordinate Judge has overruled the 
contentions of the Defendant and has 
decreed the suit. The Defendant has now 
apjxialcd to this Court. The funda¬ 
mental point for consideration is, whether 
the agreement alleged by the Plaintiffs has 
been proved, aJid this involves the deter¬ 
mination of the question, whether a 
])etition of compromise which embodies 
the agreement to grant the lease and a 
decree which recites the terms of the 
compromise are admissible in evidence to 
prove the tortus of the agreement. For 
the appreciation of the questions raised, 't 
is necessary to give a brief outline of the 
facts antecedent to this litigation. 

The lands in respect of which a perma¬ 
nent lease is claimed by the Plaintiff’s are 
included in estate No. 1 of the Rajsliahi 
Collcctoratej in which the Defendant had 
2 annas 15 gunda.s share with a separate 
account. In 1863, when the dry lands 
emerged from the floods, Watson & Co., 
the predeccssors-ln-interest of the Plain¬ 
tiffs, entered into possession. The pred> 
cessor-in-title of the Defendant, Maharani 
Sarat Sundari, instituted a suit for eject¬ 
ment of the company. The Subordinate 
Judge dismissed the suit; but on appeal 
to this Court, that decree was reversed on 
the 12th February 1868 and a decree was 
made in favour of the then Plaintiff for such 
of the lands as were proved to be accre¬ 
tions to Mauza Jotashai. An appeal to 
the Judicial Committee was preferred, but 
was dismissed for want of prosecution in 


1875. The lands decreed in favour of the 
Plaintiff shortly afterwards disappeared in 
the river. When they re-appeared, Gnv- 
ermuent look possession of part of the lands 
and leased them to the company, while 
the company took ix)ssc.ssion of the re¬ 
mainder. There were negotiations between 
the 1 )efendant and the (Government for a 
settlement of the dispute, but they were 
iniructuous as the (lovernment consented 
to withdraw from [)osse.ssioji, only if the 
rights (if the company were, recognised. 
In these' circumstances, the Defendant 
instituted two suits in 1895 for recovery 
of [)o.sses.si(jn, one (No. 72) against the 
Secretary ol Statf:^^ in respect of accretion 
(t. i\laiiza dotashai, the other (No. 73) 
against the company in ri'S])ecl of refejr- 
malion- (iii the original site of Jotashai. 
(.)n ilie -iUth September 1897, the suit 
against (he company was decreed on the 
basis oi a |K*tition of compromise. It is 
this pi'tilioii of compromise which em¬ 
bodies the agreement to lease now sought 
tii be .s|)ecilica]ly enforced. The petition 
lefeis to the lauds of both the suits; as 
regards the lands of the suit against the 
eompany, the petition provides for the 
creation of tenaney rights in the comjmny 
on et'itain's))ccilied conditions; while as 
regards the lands of the .suit against the 
Govermneiit, the petition recites that the 
then Plaintiff' had agreed to grant a per- 
muin id lease to the company on certain 
specified terms, in the cwnt of a suc¬ 
cessful termination of her claim against 
the Government. The Court recorded the 
compromise in full, as it was bound to do 
under sec. 375 o*’ the Code of 1882, and 
made a decree in those terms : “ The suit 
he decn'cd in terms of the compromise 
filed by both the jiarties.” It may be a 
matter for controversy whether the Court 
intended to iucor^Kirate in its decree all 
th(' terms of the compromise* or to givq 
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effect only to such of tlie terms as related 
to the lands in suit; at any rate, under 
sec. 37!), th(' Court had jurisdiction to pass 
a decn'c in accordance with the compro¬ 
mise oidy in so far as it related to the 
subject-matter of the suit, and its decree 
would h;> final only to such I'xtent. I may 
take it, conse(]uently, that the decree, 
while it rwdted all the terms of the com¬ 
promise, gave Lffe<d to such alone of the 
terms as related to the suhject-mattcr of 
that suit. It is on this basis that the 
com[)any seek in the po'sent suit tho 
st)ecific performance of so much of the 
agreement as related to the subject-math'r 
of the suit against the Secretary of State. 
The question necessardy arises, whether 
the |)etiti(jn of com prom i.se, which om- 
hodies the terms of the agreement to lease 
or the decre<' which lecites the terms of 
the compromise, is adnussible in evidence', 
notwithstanding the provisions of sec. 40 
of the Indian Registration Act. On be¬ 
half of the Defendant, it has been argued 
that as under sec. 3 of the Kegistration 
Act, 1877, the term lease includes an 
agreement to lease, under sec. 17, cl. (d), 
an agreement to grant a lease of immove¬ 
able projierty for any term exceeding one 
year is compulsorily registrable. It has 
been pointed out that neither cl. (h), 
which exenqits from registration docu¬ 
ments merely creating a right to obtain 
other documents, or cl. <it, which exempts 
fiom registration decrees and orders of 
Courts, is of any assistance to the Plaia- 
tiffs, as these clauses apply only to cases 
under els. ib) and (c) of sec. 17 and do 
not affect cases under cl. (d). There is 
considerable force in this contention, and 
it is worthy of note that in the case of 
Panchsmn hose v. Chnndicharan MisrOr 
(1), thm attention of the Court was not 
drawn to the extended significance of the 

(1) 1. L: R. 37 Ca). 808 (1910). 


Zemindari Co. 


h 


the 


term lease as defined in sec. 3, nor tot , 
fact that cl. (h) of sec. 17 refers on^ntluot 
cases under cIs. (b) and (c). It can; 
be disputed that as laid down by the 
Bench in the case of Sufdar Reza'*^ 
Amjad AH (2), an agreement for a lei 
when in writing, is compulsorily rei!j. 
trablc under cl. (d) of sec. 17. 
question remains, what is the precise^'^ gp 
of non-registration. Sec. 49—I the 

much of the section as is applicablt^g . “ ]yTo 
present case—is in these tenrt^, 
document required by sec. property 

tered shall affect any unmo^^^ received as 
comprised therein or be[^; affecting such 
evidence of any transactiolp^j^ registered in 
aoiK-rty, unless it has 

accordance with the prf .^..promise, con- 
A(d ”. The ix.>litK)n of r' ^ immoveable 
sequently, doi's n,.t aftec ^e 

property now m disput#-p,^^gjjp^i,,j, 


received as evidence of 


he answer will be 


ing such property? t^negaUw, according 
in the aflii mativc o agreement to lease 
as it is held affect the property. It is 
did not or terms of the agreement 

plain froini, operate as a present demise, 
that it did n between a lease and an 

1 he di.stin'J^ I^p briefly stated, 

agieemcn t by vvliich the conditions of 

An g,)f letting arc finally ascertained, 

a contract e| hij-ended to vest the right of 
and which ^gHession in the lessee either at 
exc usive P' . term is to commence imme- 
once, if a future date, if the term is 

di.itely, subsequently, is a lease; it 

to couimenf by way of actual demise, 

is said to oj] j|j[,bg lessee has entered under 
and when j^jon of landlord and tenant is 
it, the On the other hand, an 

fully t^rcatei^ binds the parties, 

instrument • j^gj.jjte and the other to accept a 
the, one to cl agreement for a 

lease hcrean 

VDiR. 7 Cal. 708 (1881). 

(2) I. L. 
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lease, and although the intending lessee 
enters, the legal relation of landlord and 
tenant is not created, unless he also pays 
rent, in which case he becomes tenant 
from year to year, upon the terms of the 
agreement so far as applicable to a yearly 
tenancy : Richardson v. Gofford (3). This 
is subject to the rule in [Valsh v. Lonsdale 
(4) that, on equitable grounds the Court 
may, under certain circumstances, treat the 
])artieH to be in tin; same position as if a 
lease had actually been granted, on the 
principle lhate(|uity considers that to have 
been done which should have been done. 
Consequently, where, as hc'rc, there is no 
])resent de-mise, the agreement to leasts 
does not operate as a lease and does 
not affect the land; it will ailect the 
land only when specifically enforced in a 
suit pro|)erly framed for the purpose, or 
when followed by the grant of a leasi'. 

, On this principle, it was ruled in Konduri 
V. Gottuinulikahi (.5) that in a suit for 
spiKiific performance of a contract to grant 
a lease, an unregistered d(‘('d containing 
the alleged agreement is admissdile in 
evidence to prove the contract for the 
breach of which the suit is brought. This 
jirinciple was aj)|>rovvd m Sahicndrit Noth 
Bose v. Anil Chandra Ghosh (0) and is the 
foundation of the decision in Sarol 
Chandra Ghosc Y..Shijarnchand Singh (7). 
J am not jirepared to ado[)t the contrary 
view taken in Ilurjivan v. Jamsrfji (8) 
and Purnanand Das v. Dharscg (9). I 
hold accordingly that the petition of com- 
jiromise has been rightly received in 
c.vidence in proof of the agixu nient to lease. 

The question next arises, whether the 

(3) 1 a. A E. &2 (1834). 

14) 21 Ch. D. 9 1882). 

(5) 17 Mad. L J. V|8 (1907). 

(fl) 14 0. W, N. 8S (1908). 

(7) I. L. It. 39 Cal. 683 (1912). 

(8) i. L. R. 9 Bom 63 il884) 

(9) 1. L. R. 10 Bom 101 (1885). 


petition was executed by the Defendant. 
She says in her evidence that she .signed 
the solenamah, and put in the word iti on 
every page, and that her seal was impress¬ 
ed above her signature on every page. 
The solenaanah, as a<.-tually filed in Court, 
bears her sign.itiin' on tlie first page only 
with the impression of her seal above it; 
the other }>agi's do not bear her signature, 
but bear the impression of her seal in the 
back. Rhc denies that the word iti on thp- 
sheets other than the first is in her hand¬ 
writing. The obvious suggestion is that 
the original sheets other than the first have 
been replaced after the document had been 
executed by her. No such allegation was 
made exprei-sly in her written statement, 
and 1 am in ftdl agreement with the Sub¬ 
ordinate Judge that the evidence is in- 
suflicient not only to firove .such a case but 
e\en to raise a reasonable sus])icion that 
there had been ii sub.'.titution of sheets 
after execut on. .No foundation is laid in 
the evidence as to the identity of the per¬ 
son jtossibly gudty of such a crime ; in the 
ab.scnce of any e\idcnee on the jxiint, I 
am not prcpaied to countenance the theory 
that the company or their oilicers had 
bribed her oflicers to c'uter into a conspiracy 
ti betray tlu'ir mistri'ss. On the other 
hand, upon a careful comparison of the 
word iti which finds a place on every 
sheet, 1 am .satisfied that the word, 
wherever it occurs, was written by the 
same' person ; and as the word on the first 
sheet was admittedly written by her, the 
word on each of the other sheets is in her 
bandwriting—this conclusively estab¬ 
lishes the gi'iiuinene.ss of all the sheets in¬ 
cluding the one containing paragraph 8, 
which embodie.s the agreement to lease 
and is suggested to have been interpolated 
fraudulently. I am not prepared to attacn 
any weight to her assertion that every 
sheet must have been sealed as well as 
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signed by her in the usual course. I 
cannot overlook the fact that the document 
was executed on the 20th September 1897, 
and she gave lier deposition on the lltli 
July 1909. It would bo an extraordinary 
feat of memory to be able to remember ac¬ 
curately, after the lajise of twelve years, 
whether one had signed one or more pages 
of a document and how many times the 
seal had be(>n put thereon: it is not sug¬ 
gested that she had any occasion to make 
a spi'cial note of this matter at the time 
of' execution or to recall it to memory at 
any subsequent fx^riod. On the other 
liand, her deposition shows that she is not 
able, at this distance of time, to recollect 
accurately the details of the negotiation 
and the terms of compromise ultimately 
settleil. 1 am satisfiial that the jietition 
of compromise a-i it stands is genuine m 
its entirety, and as the Defendant admits 
that the petition signed by her wa. exe¬ 
cuted after slu' had become fully aware of 
its contents, flu n' is not lo un for <'on- 
troversy that she is bound by all the tenn.-i 
of the [letition iisdusive of the agreement 
to lease embodied in jiaragraph 8. This 
really concludes the case; as the Defen¬ 
dant signed the petition with full know¬ 
ledge of its contcmts, there can be no ques¬ 
tion that lh(! agreement to lease was made 
as alleged by the Plaintiffs; in this view, 
i' is needless to consider whether the 
pleader who filed the petition in Court on 
the strength of a new vakalatnama was 
duly authorised; nor is it necessary to 
examine the oral evidence as to the nego¬ 
tiations between tlu; officers on both sides 
which preceded the actual execution of the 
petition by the Plaintiffs and the Defcn- 
‘^.'ant and their resi^ectivc pleaders. But [ 
may add that on a scrutiny of the evidence 
I am satisfied that the Subordinate Judge 
* has correctly held that the terras as finally 
embodied in the petition of compromise 
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are indentical with those actually agreed 
upon between the parties. The failure of 
the Defendant to examine important wit¬ 
nesses on her side, namely, her survey 
amin Asutosh, her jamanabis Sris- 
narayan, her manager Arabica Charan and 
l)er sister’s husband Gohinda Chandra as 
also h(;r omission to produce important 
ilocmncntary evidence, namely, the draft 
oi the solenamah, are matters for legiti¬ 
mate' adverse comment and tend to throw 
suspicion on her case. Much stress has 
bec'u laid on the fact that even after the 
compromise with the Defendant, the 
company hel^X'd the Gove'rnmcnt officers in 
the suit brought by her against the Secre¬ 
tary of State. But ihe explanation is 
obvious; the company ha<l not undertaken 
to remain neutral, much less to assist the 
Defemiant; the company were free to help 
(he Government officers with information, 
and llii'V did so, because they would not 
lose even if the iJefeiulant was defeated, 
ff’lie company w’ould be able to take a 
base from Govermiient, and that on easier 
(einis than from tin; Defendant, to whom 
(bey would have to pay a profit in addition 
to any ?'evenue that might be assessed by 
Government. I liold accordingly that the 
agreement to lease, of which the Plaintiffs 
seek specific performance, has been fully 
established. 

Two subordinate questions have been 
argued on behalf of the Defendant, name¬ 
ly, first, that the Plaintiffs have not suc¬ 
ceeded to the right of Watson & Co. to 
enforce specific performance of the agree¬ 
ment to lease, and,secondly, that the terms 
of the agreement .arc so vague and indefi¬ 
nite that the Court should not grant speci¬ 
fic performance thereof. There is no 
substance in either of these contentions. 
As regards the first point, it is plain, on 
the conveyance taken by the Plaintiffs, 
that they have succeeded to the contrao- 



VoL. XIX.l THE CALCUTTA WEEKLY NOTES. 35a 

Hbmanta Kumari Debi v. Midnapur Zbmindari Co. 


tnal right vested in their vendors. As 
regards the second point, the Subordinate 
Judge has correctly inteqn-cted tlic terms 
of agreement to lease. It would be an 
obviously unreasonable conslructioii to 
hold that the Defendant agreed to grant a 
permanent lease of the disputed lands tr) 
the company, only on receipt of the (lov- 
ernrnent revenue; there is no conceivable 
reason why she should thus make a free 
gift of the lands to the comi)any afhu' she 
had successfully litigated against the Sec¬ 
retary of State. The only n'asonable 
construction is that the company under¬ 
took to pay her (_lovernnient revenue in 
addition to rent at the rate fixed for the 
lands of suit. No. 7:1, that is, f annas, G 
pies jXT bigha, and this is the view 
adopted by the Subordinati' Judge, 'flu; 
suggestion has been fainflv made that even 
this rate is too low, but I do not feel 
jiressed by this contiuilion ; it must b(‘ re- 
memben'd that the rate of t annas, G pies 
per bigha is the rate' tixed for the lease of 
the lands of suit N<». 7:1. and that from the 
year lldlb, the Defendant woulil bo en¬ 
titled to get nuit at such rates as may be 
in force in the vicinity. 1 may add that 
the mere fact that the Oovi'rnnient has not 
assessed any revenue on the lands (which 
were found to bi' reformation and not ac¬ 
cretion) does not entitle, the Defendant to 
claim rent at a higher rate than J annas, 
b j)ies per bigha up to the year 1:118; 1 
express no ojiinion upon the (luestiou— 
what would be fair rent for revenue-free 
lands with effect from 1:310? As the 
Plaintiffs have not taken any cross-objec- 
tjou, the Court cannot also consider 
whether the decree is too favourable to the 
Defendant. 

The result is that tJio decree of th(' Sub¬ 
ordinate Judge is affirmed and this ap])eal 
dismissed with costs. 

Bbachcroft, J.—I agree that this ap-i 


])eal should be dismissed with costs, 
though my reasons for considering the 
compromise petition and the decree in, 
suit No. 7:1 of 180.5 admis-sible in evidence 
differ somewliat from those given by my 
learned brother. The view, which I take, 
is that the petition wa,s not an agreement 
to lease, and therefore sec. 49 of tlie Regis¬ 
tration Act can have no application. It 
was a petition presented on behalf of the 
theji I'lamtiff, Defendant in the present 
suit. It is headed “ the petition of the 
Plaintiff Rani Hemunla Kumari ”, and 
runs a.s follows:—‘‘Being apprehensive 
as to thi“ future result of the .said suit 
No. 7:3 of 1805 whieh I have instituted in 
tliis Coiiil against i\Ies^rs. Robert Watson 
iC Co.. I;d.. for the lands mentioned in the 
sehediile, and which is .still ]>ending, now 
with tli<- coiisi-nt of botii of us this suit iS 
com promi.scd according to the manner 
uu'ntioiicd below . . .” Then follow 

tbe terms set out in eigbl paragraphs. 
The elfeet of ihi se lerm.s is that the Plain¬ 
tiff's title as ])ropru'tor to the lands in suit 
is rei-ogm.sed, the company will be given a 
lease (»f those lands on certain terms, and 
also be given a lease of tbe lands, the 
subject-matter of .suit N’o. I'l, in case of 
sueee.ssful teimiualion of that suit against 
(lOvernuuMit. Tlit'U follows the, prayer, 
‘‘ Hence by tiling this mhmvioh with (he 
consent of the D<'fendant .sohib.'i it i.s pray¬ 
ed that after going through the above 
stati'iucnts the present stiit may be decided 
in terms of the aforesaid terms Then 
follow the schedule of the boundaries and 
the signatures of the, Managing Agents and 
the pk'ader of Ales.srs. Watson & Co. as 
conseiitmg to the petition. 

To my mind this simply amounts to a 
slatemeiit to the Court by the Plaintiff 
that (he partu's have come to certain 
terms. th<' accuracy of which statement is 
accepted by the Managing Agents and 

45 
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pleader of the company, accompanied by 
a |)rayer that the suit may be disposed of 
accordinf^ly. The document itself is not 
an agreement to lease but a statement of 
fact, aecompunic'd by a )>rayer, in a ))eti- 
tion to the Clourt. 

If the terms had been staled orally to 
the Court, the Court would liavc been 
bound to make a record of the whoU' of 
them, under sec. 375 of Act XfV of 
though lh(‘ decree of the Court would have 
been final only as far as it related to the 
subject-matter of the particular suit. 
For the eonveiiioJice of the Court or for 
the pur|X)se of ensuring accuracy, the 
terms were jnit on paper, but that fact 
does not alter the real nature of the peti¬ 
tion, or convert what is really a prayer to 
the Court into an agn'cment to lease. 

The decree was ecpialiy admissible in 
evidence. As alri'ady remarked, the Court 
was bound to record the w hob* of the* terms 
of the compromise. Tlu* promise to gi\e 
a lease of the land, which was the subject- 
matter of suit No. 7*2, was part of the con¬ 
sideration to the eompaiiy for consenting 
to a decree in suit No. 73. If any author¬ 
ity is required for the projtosition that the 
decree would be evidence, it may be found 
in the case of Praiinl Aiini v. Lakshmi 
Arini (lU), The Privy Council remarked : 
"If the parties, after agreeing to settle 
the suit of 1885 on the footing that they 
were each to take a half share of tin* lands 
involved in that suit, and also a half share 
of the lands now in dispute, had informed 
the learned -hidge that these were the 
terms of coin promise anti had invited him 
by reason of such coiufiromist! to disftose 
of the conclusions of the suit of 1885, their 
Lordships see no reason to doubt that tho 
order of the learned dudge, if it had re¬ 
ferred to or narrated these terms of com¬ 
promise, would have been judicial evidence, 
(10) I. L. R 32 Mad. 508 
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available to the Ap|M*llant, that the Res 
[Kindents had agreed to transfer to her the 
moiety of land now in dispute That 
language- aptdies to the circumstances oi 
(he present case. 

Sec. 17 of the Indian Registration 
. Act does not to my mind create any 
real difficulty. It is true that the docu¬ 
ments referred to in els. (e) to (n) 
of that section are e.\eepted only from the 
provisions of els. (b) and (<‘) and not from 
(lie pimisions of ds. (a) and ((/), but that 
is because the dotaimenls enumerated in 
cIs. (c) to (n) eoiiu* withiu the description 
of documents in els. (b) and (c) only and 
iiot within the description of dwiiments in 
< Is. ((/} and {<1). 

As regards tlu* facts I consider it clearly 
established that the whole of the ])etition 
of eompromise is genuine and that that 
part of it which contains ])aragrapli 8 was 
not a fraudulent interpolation. And I 
eonie to this coiieliision not mer(*ly on the 
litidoubled similarity of writing of tho 
word if'i in the various places in which it 
occurs, for tiie similarity of writing of a 
single word taken by itsi'lf w’ould be a mis¬ 
leading ti*st. But the learned Subordinate 
•ludge lias juit the matter very clearly and 
forcibly, in dealing with the ffth and 7th 
issues, on page. 155 of the Paper Book. 
He points out that the Hefendant admit- 
ti illy signed a sulenamah, which was fair- 
copied from a draft prejiared by the prin¬ 
cipal officers on both sides and that she 
was aware of its contents, that there was 
evidence that this solcnamah was the 
identical one which was filed in Court and 
that evi<l(*ne(' to the contrary, if PlaintilTs’ 
story were untrue, was available to the 
Defendant, hut was withheld. 

The (pie.stion of tlic authority to com¬ 
promise of the pleader who filed the 
petition of compromise becomes immate¬ 
rial in the view that the Defendant signed 
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the compromise petition in the form in 
which it now is. The argument is that 
he had authority to compromise, but his 
authority did not extend to the inclusion 
of matters contained in paragraph 8 of tlic 
[jetition. His authority was contained in 
a raknhtnama filed on the 'JOth Se|)tem- 
ber 1897, the same day on wbieli the com- 
promise jietition \\as filed. The raknM- 
mmn contains a ju'ccis of the* contents of 
the jKdition of compromise, but there is no 
reference to the subject-matter of jrara- 
graph 8 of that petition. Though the (|ues- 
tion of his authority to compromise is 
immat(*rial, this rakahitiwma deserves 
notice as a piecr* of evidence supporting 
])efendant’s cas«‘ that the petition which 
sh(‘ signed was added to before- its pre¬ 
sentation in Court. 

A possible ex])lijiation of the omi.ssion 
of the subject-matter of paragraph 8 from 
the precis contained in the rnkahdnama is 
that it went beyond the subject-matter of 
the suit which was tu be compromisc-d. 

But there are other matters in coniK'C- 
tion with this vnJnlatmniiu which dc-serve 
notice. The pleader in (pieslion, Jialni 
Narahari ^lukhei-jee, was oxamiiu'd as a 
witness for the I’laintifl'. He states that 
he got the petition of compromise from 
Kirish Xarain Broebanda, the am- 
mukhtr'ar of the Defejiidant, to be filed. 

Hirish Xarain, it may be mentioned, is 
one of the witne.sses who ought to have 
been called for the Defendant. The ex¬ 
planation given-for not calling him, base^l 
on the allegation of his dismissal from 
‘Defendant’s service, does not carry con¬ 
viction. To satisfy himself the pleader 
a.sked for a rakahitnama specifying the 
terms of the compromise', signed by the 
Defendant. Yet having got the vahdat- 
uama he says he did not read lire petition 
of compromise as he had no time; it wa.s 
brought to him just before the rising of 


the Court, arrd he took Sirish Narain’s 
word that its contents corresponded with 
what was vvritteir in the vakalatnama. 
In cross-examination this statement was 
modified, the witness admitting that the 
petition wa.s brought to him the day before 
ii was filed, Tt is clear that the jx-tition 
was not brought just before the rising of 
the Ciuirt and filed at mroe. for the order 
shf'et of the record shows that on the 
filing of the petition the -Judgt' ordered the 
case to Ik- called u]) that day for orders, 
and later on the sanu' day dt'creed the suit 
in terms ot the com])roniise. Further, 
having asktd for a vakiilat)tama to satisfy 
himsell as to the terms of the petition of 
compi'oimsi- the plead(*r did not trouble to 
compare the two. and finall.v when the 
df'crei' vva-. drawn up in aceoidance with 
the eompiomi'-e petition it was ho who 
.signed it on belialf of the Defendant, 

V’arioiis llieoiie" for his conduct are pos¬ 
sible : eith(T he was satisfied that the peti¬ 
tion of eom[>iomise “ was covered by the 
ti'iins ol the rnhnlnimimd and the conten¬ 
tion advanced ior the I’laintilTs was that 
the word i/i/udi was wide enough to cover 
the teiin-. of paragraph 8, or he knew 
that tlie pititioii of comju’omise went 
l)o\ond tb(- teiiiis of the rakalatmma, 
and filed it lu)iu-.tl> hmuise he believed 
It to h.ivt been signed liy Defendant, or 
he filed It dishonest 1\ in the interests of 
Robert W atson I't ( o. It is also a pos¬ 
sible tlieoi.v th.it Die ditrerence in the two 
docuiiK'iils was due to design as a meaus 
of suhs( (pieiitly attacking the compromise. 

Now, had be intmided to act dishonest- 
1) in the interests of Robert Watson & 
Co., tli('u was no neec-ssity for him to get 
,i fresh raluihdvtutia specifying the terms of 
the coiiiiiromise. for under his original 
I'akahditiiina of the 1st April 1895 (Exhibit 
20) he had authority to tile jxititiou.s of 
coraproiuisr*. The reasonable view is that 
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he made himself acquainted with the terms 
of the petition of compromise and filed it 
because he believed it to be in order; but 
he is now doing what he can to su])port the 
]X)8ition taken up by the Hefendant. That 
the Defendant did not cease to trust him 
is shewn by the fact that ho drafted her 
■W'rittcn statement in the presiait suit and 
acted for her in the suit till cited as a 
witness by the Plaintilfs. 

It is further clear that compromise was 
part of a policy of reconciliation between 
the parties. In 189G, Bhuban Babu, a 
pleader, had been trying to have dis])ute.s 
amicably settled, and in the following 
year, tho year of the compromise in (]ues- 
tion, disputes in regard to a large numbiT 
of villages were settled. A few appeals 
in cases between the parties were prose¬ 
cuted, but generally s|)eaking thr're was a 
settlement of disjnites bed ween them. 
Crawford says he was jjarticularly insist¬ 
ent on having the land in .suit No. 72 in¬ 
cluded in the coni})rofiiise or he would Jiot 
have compromised suit No. 73. Thes'e facts 
are sufficient answer to the argument that 
it was unlikely that the Defendant would 
have given up the land for which she had 
been and still was fighting (lovcrnmcnt. 

There is no force in the argument that 
that part of the, contract referred to in 
paragraph 8 of the ]Kdition cannot be en¬ 
forced, as it was for a Tease of accretions 
to Defendant’s land, wdiereas in fact the 
land w^as found by the Brivy Council to 
lx? a reformation m situ. It is clear, the 
partie.s contructe<l for a lease of the land 
which was the subject-matter of suit 
No, 72. A misdescription of it will no.*; 
affect the contract, espetdally when it ap- 
}‘>ears that the present Defendant was 
(jjaiming the land in suit No. 72 on tho 
al^native plea that it w^as either a re¬ 
formation in situ or an accretion to her 
estate. 
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My learned brother has dealt with the 
que.stions of the terms on w'hich the lease 
was to be given and of the Plaintiffs' title. 
On these points I have nothing to add. 

Appeal dismissed. 

[CIVIL APPELLATE JURISDICTION.] 

Ai'PEALS FROM APPELLATE DeORBES 
Nos, 1G87, 1688 and 1991 of 1911. 
(’arndi ff, J. Hem Chandra Ciiow- 
lliCHARDsoN, J. DHURV, Defendant, 
1914, Appellant, 

Heard, f v. 

11, March. Hemanta Kumari 

Judgment, Deri, Plaintiff, 

23, March. Respondent. 

Civil Procedure Code {Act V oi 1908), Or. 2, r, 1 
— rartition, mil for, if lies without including the 
whole of the joint properlie* in the suU — Prin¬ 
ciple for Cowts to !allow in such cases—Bengal, 
Agra and Assam Civil Courts Act {XII of 1887), 
sec 37. 

The Plaintiffs and the Defendants were 
the joint proprietors of a eert'ain pargana 
u'hieh. u'as partitioned bg the Collector. 
.1/ the time of the partition certain kinds 
U'hieh were, jungle or submerged were ex- 
eluded from the partition, and kept joint. 
The Plaintiff brought three suits to have 
the joint linds partitioned. 

}lvh\- 'riial it cannot be said that the 
general rule, is that a joint owner cannot 
claim a parlition of the joint property with¬ 
out bringing the udiole of it under parti¬ 
tion. The rule to be applied is much 
more clastic and what the Court has to 
consider in cases of this kind under sec. 
37 of the. llengal, Agra and Assam Civil• 
Courts- Act, 1387, is jnstiee, equity and 
good con.scienee. 

This vva.s an ap|)eal preferred on the 6th 
(d .July 1911 against a decree of Mr. C. H. 
Mos('ley, Di.strict Judge of Zilla Mymen- 
singh, dated the 4th April 1911, affirming 
a decree of Babu Latu Behary Bose, 



VoL. XIX;1 CALCUTTA .weekly NOTKS, 857 


Hem Chandra Chowdhury v. Hbmanta 

Subordinate Judge of Mymensingh, dated 
24th September 1910. 

The facta will a|>|)ear from the judg¬ 
ment. 

Mr. Caspersz and liabu Ramoni Mohan 
Chatterjee for the Appellant. 

liabus Kishori Lai Sarhar, Tiepin Behary 
Ghosh and Debendra Nath Huychi for the 
Respondent. 

The .lUDOMKNT OK THE CooRT was as 
follows :— 

C'.VRNnuFK, J.— These a]>p(;als are ]>ie- 
ferred against tliree preliminarv . decrees 
for the partition of certain lauds in the 
District of Mymensingh as apjwrtaining 
to Pargana Pnkhiiria, of which the parties 
are the joint ])roprietors. 

I^argana Pukhuria was partitioned hv 
the Collector in the yeai‘ IH.’IO, wlien four 
separak' estates were fonrual and allotted 
a.s follows:—Tau/.i No. 132 to the 
Plaintiff’s ])redecessor-in-interest : Tau/i 
No. 6100 to the predecessor of the second 
IhdVndant : and Tauzis Nos. and ,5513 
to the predecessor of the otlier JN'fendant. 
A considerable (juantity of land in this 
])argana- was, however, either jungle or 
submerged at the time, and this was, and 
apparently had to he, excluded from the 
partition. It consists of parcels in a large 
r.und)er of dilfereut matizas, in which the 
nature and extent of the interest of the 
respective parties vary. As a rule tlie 
parties ar<; the sujK'rior landlords, the 
Plaintiff’s share being ten annas, the first 
Defendant’s two annas, but in .some 
maiizas the .shares are different—in Mauza 
Sailarkhanda the Plaintiff and the first De¬ 
fendant own eight annas each, the .second 
Defendant not being a coparcener at all, 
in another mauza a twclve-aima share is 
monopolised by an idol, and in a third, the 
parties are tahikdars. In three of the 
mauzas the lands are becoming culturablc. 
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and the allegation of the Plaintiff is that 
they are being taken possession of in a 
haphazard way as ojiiwrtunity arises, and 
quarrels and ohstaclc.s to improvement 
have beem the consequence. The Plaintiff, 
therefore, sought, by means of these three 
suits, to have all the joint lands in the 
three ruauzas partitioned between herself 
and 1 k‘I- co-sharer. To this, the second 
Defendant has raised no objection, but the 
first Defendant has, on the ground that 
separate suits for the partition of {lortionsof 
the ijinali land.s are not maintainable, and 
tliat one suit ought to have been brought 
for the partition of all the ijmali lands in 
the pargana which were omitb'd from the 
Colleclorate' partition of 1889. There were 
other iKiints raistal : but that is the main 
point, and it is the only one with which 
we are concerned iU’these appeals. 

Mr. (.'aspersz, on behalf of the Appel¬ 
lant, contends that the general rule is that 
a joint own; r cannot claim a jiartition of the 
joint profierty without bringing the whole 
oi it into hotch|K)l, so that all the equities 
b(‘t\\ien the parties may be considered 
and .settled and the matter may be dealt 
with once for all. .\nd he further urges 
that the institution of suits for partition 
piecerni'al involves multiplicity of actions 
and ofl'eiuls against the jirovisions of Or. 
2, r. 1, of the f'ivil Procedure Code. In 
support of the aj>]H‘al reliance is placed on 
siweral reported cases. 

In Joyendra Nath v. Juqobudhoo (1), 
it was held (Ik'theram, C. J., doubting, 
but following authority) that a suit will 
not lit' for partial [wrlition. But the pro- 
jK'rly ht'fe w'as the joint ]>ro)ierty of a 
Hindtt fiimily. and a.s the learned Vakil for 
the Respondent admits, the application of 
the genenil rule in such a ca.se can hardly 
be detiied. .But that even then there may 
be an exception is shown by the next rul- 
(1. r. L. R. 14 Cal. 122 (1S86). 
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ing, on which the leai’niMl Counsel for the 
Appellant relies, that in Pnnehman v. Shib 
Chandra t'i), in which Trevelyan, J., while 
mentioning the general rnle against partial 
partitions, nevertheless entertained a snit 
for the partition of so much only of a Hindu 
joint estate as lay within the original 
jurisdiction of this Court. 

In Jof/endra Nath v. Baldeo (3). 
Mdokerjee and Cas)><,'rsz, J.I., observed 
that a co-owner cannot enforce a parti¬ 
tion of a part only of the common lands 
leaving tlu' n'st undivided, and the entire 
property must be included in thi' partition. 
But the observation was incidental and 
parenthetical, the suit before the Couit 
being one for the ri'covery of joint posses¬ 
sion of some lands whiidi had accidental!), 
as in this casi‘, betui excluded Irom the 
jiartition of the holding to which they a])- 
{X'rtaineil. 

In Fuziur Bahnian v. Faijzer Hnhinan 
(4), Chitty and N. R. Chatterjea, dJ., ex¬ 
pressed the view that there is no distinc¬ 
tion in principle betwi'cn partiti«»n ot joint 
jiroiierty under Hindu or Mahoniedan 
laaw,” and held that it was inexja'dient 
to allow a suit for the iwrtition of a jxir- 
tion only of joint nro|)erly. But here 
their fjordshijis were dealing with family 
[iroperty, and, no doubt, very much the 
same considerations arise whether the 
joint family is ^lahomedan or Hindu, 

In Sai'ija Kumar v. Satijn Kishore (5), 
Mookerjee and Vincent, >fJ., held that 
“ although there cannot be a partial parti¬ 
tion by suit,” partial partition by private 
arrangement is allowable. But once more 
the propi^rty dealt with was that of a joint 
Hindu family. 

In Momharam v. (lanenh Chandra (6), 

*#(2) I. L. R. 14 Cat. 836 (18S7). 

(81 I. L. R. 36 Cal. 988 (1907). 

(4) 16 0. W. N 877 at p. 879 (1911). 

. 16) 10 0. L. J. 603 (1909). 

(6i 17 0. W. N. 621 at p, 622 (1912). 


Kumari Debi. 

Mookerjee and Beachcroft, JJ., remarked 
that, ‘‘when the Plaintiff sues for ]>arti- 
tion of a {)art of the joint proiierty, it is 
open to the Defendant to take exception 
to the scope of the suit and to insist upon 
the inclusion of all the projicrties jointly 
owned by the parties.” But the precise 
point before the Court was whether a per¬ 
son holding pro))erty jointly with another 
is pri'cluded by .sec. 43 of the Code of 
Civil Procedure, 1882, corre.s|)ondiug with 
Or. 2, r. 2, of the jircsent Code, from 
suing for a partition of it by reason of its 
having been the subject-matter of a pre¬ 
vious |)artition-suit between the parties. 

3’lies(i arc (he strongest cases on the. side 
ot the Apixdlaut. On the either side; there 
are Fadmamoni v. Jayadamba (7), Ram 
.\'lnlian v. Mutchand (H) and A but Faiz v. 
Asita Mohan (b). in the first of these, 
Phear, J., laid it dov\n that one of two co¬ 
heiresses to n joint Hindu family property 
i not obliged to include in h('r snit the 
u hole of the pn)|X‘t ty, but may eontine it to 
the |H)r(ion which slu* is desirous of having 
partitioned, although it is ojum to the 
dctence to .show that the jHirtion ought 
not to be divided or tsjuld not projK'rly be 
divided, and that a fair and equitable 
division could not be made without bring¬ 
ing in all the. joint pnqierty. In the second, 
tlie Allahaliad High Court cx)>rcssed entire 
eonciirrenec with the \i*(w of Phear, J., 
held that the purcha.ser of certain shares 
in twi; .^hops was rightly decreed partition 
of the share purchased by him in one of 
them, and observed that ” there is nothing 
t<t preclude one of the joint owners of 
several items of property from seeking a 
tiartition of one of such items.” In the 
third, this t!ourt followed the Allahabad 
(ourt and ruled tliat one of the co-ow'ners 

(7) 8 B L. R. 124 (1871). 

(9) I. L. R. 28 All. 39 (1905). 

( 9 ) 12 C. W. N. 640 (1908). 
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of un estate could sue for the partition of 
the chaukuhn chakran land appertaining 
to one inauza in the estate. 

In the result, I think that the learned 
Counsel for the Aj>|)ellant has not been 
able to establish the broad proposition ^or 
which he contends, and that the rule to 
be a]>]>lied is much more clastic. Indeed, 
what we have to consider in cases of this 
kind,' under sec. 37 of the Bengal, Agra 
and Assam Civil Courts Act, lb87, is 
justice, equity and good conscience; and 
those seem in this case to lie entirely on 
the side of the i’laintitf. So far as ap¬ 
pears, the Kani has brought her suits in 
respect of the only ijniali lands regarding 
M'hich any diffictilty has so far arisen, and 
a suit in reaped of the otheis might be 
premature and iufriictuous. Fur there is 
nothing to show that other lands not in¬ 
cluded in the partition of 1830 have 
emerged and become culturable or capable 
ol partition, and the suggestion that there 
may be such other lands is a mere surmise. 
A fortiori, there is no substance in the con¬ 
tention that the Kani may be in possession 
of more than her fair share of culturable 
lands in other villages, so that, without 
bringing all into hobdqiot, she cannot es¬ 
tablish her right to a particular share in 
the lands whicli have become culturable in 
the three mauzas—Char iVlagiira, Mirzapur 
and Sailarkhanda. And, as regards the 
apprehension as to multiplicity of suits, 
there is really no foundation for the objec¬ 
tion if we look at the facts in connection 
with, say, appeals JS’es. 1()87 and 1991 re¬ 
lating to Char Alagura and Sailarkhanda. 
In the former mauza the Rani has ten 
annas, the second Defendant two annas, 
a^d the Apjxillant four annas. In the 
latter the Eani holds eight annas and the 
Ap^xjllant hold's the other eight. If one 
suit were brought in respect of both 
mauzas, there might <no doubts be one 
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preliminary decree, but the final decree 
would deiiend on the results of tw'o entirely 
distinct enquirio.s by the Commissioner 
a|)|)ointed to etfect the partition. 

On the whole, I am of opinion that the 
Appellant is merely obstructive, that there 
ur(> no riK'rits in his a]>peals, and that they 
shoidd he dismissed with costs. 

Rk’Uakdron, J.—[ agree. 

Appeals dismissed. 

[OlVIL APPELLATE JURISDIOTION.] 

Appeal from Order 
No. 196 OF 1912. 

Mookeiwee, .J. 

Beachckoft, J. Ciiamed Sheikh, 
1914, Appellant, 

Heard, 26 and v. 

27, January. Naba (topal Ghosh 
J udgment, and ors., Respondents. 

27, January. 

Bengal Tenancy Act [VIII of 1885, as amended 
hy Act 1 (B. C.) of 1907] sec*. 15S, l^S,suh see. (t) 
—Civil Procedure Code \Act V of 1908), Or. j^S, r, 
1, cl. (t}—AppecU against dtsmissal of /or ro- 
C ^very ol an-ears o rent or le>s than Rs. 100, ex» 
parte decree in - Order refusing application for re¬ 
hearing of apped, if appealable—Suit, meaning of^ 
if includes appeal—Application for re~hearing of 
appeal, if an application in the suit—Civil Proce¬ 
dure Code, application of, to euits hetvmn landlord 
and tenant. 

.1 siiii for recovery of arrears 6f rent for 
le.s.s than Ii,s. 100 was dismissed on the 
therits. The Plaintiff's appeal against this 
decree a'a.s decreed ex parte. The Res¬ 
pondent'.s application under Or. 41, r. 21, 
C. P. ('., to have the appeal re-heard in 
his presence having been refused an ap¬ 
peal u'a.s preferred against this order to the 
High Court: 

Held —That see. 153 of the. Bengal 
Tenancy Act was a bar to the appeal. 

The. term "suit" includes the appel¬ 
late stage, and an application to re-hear 
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the appeal is clearly an application in 
the suit. 

Sub-see. ('2i of see. t tS of the Bengal 
Tenancy Act, which makes Or. 43, r. I. 
cl. (t), C. P. apphcabic to suits 

between Imulhml and tenant, makes U ap¬ 
plicable .subject to the operation of the 
restrictive prorision of see. lo3 of the 
Bengal Tenancy .Irf, and the absence, of 
the restrictive words “ in a case open to 
appeal” from cl. it) does not give the 
right of appeal. 

This was an a))|H'al iwfenvd on thr" 
‘24th of April H)J2 aj^ainst an order of Hahn 
Chandra Bhusan lianerjee, Siihordinale 
Judge of Zilla Khulna, duteil tlu' 2(jtli of 
.laniiary 191‘2. 

The faets of the ea.se will a|)pear from 
the judgment. 

Babii Bimal Cluindra Idas Oupta for 
Babu Jadu Nath Kanjilal for the Ap- 
jjellant. 

Babus Narendra Chandra Bose, Charu 
Chandra Biswas and Sarat Chundra 
Mnkerjee for the Bes|K)nd('nts 

'Fhe dt'lXilVIKNT OK IHK Coi K'l Was as 
follows :— 

This is an appeal hy the Gefendant 
against an order l)y which the Court of 
Appeal below has refused to re-hear lh(‘, 
appeal heard e.r parte in his absence. 'Phe 
suit was for recovery of arrears of rent; (ho 
claim was valued at Ic-.ss than Ks. 100 in 
the Court <jf first instance and was dis¬ 
missed on the nu'rits. The Plaintiffs ap¬ 
pealed against this decree of dismissal. 
At the bearing of the ap|)^'al, the Ke.s- 
jxjndent was not reprc.soutcd and the ap¬ 
peal was decreed ex parte, lie then made 
an application under Or. 41, r. 21, of the 
C^of Civil Procedure to have the aj>peal 
te-heard in his presence. 'J’he Court re¬ 
fused the application. The present appc'al 
is directed against that order. 


The first que.stion for consideration is, 
whether the a|)peal is competent. Under 
sub-sec. (ti), sec. 148, of the Bengal 
I’enancy Act, the Code of Civil Procedure 
aj>j>!ies to all suits between landlord and 
tenant subject to any rules made by the 
High Court utxU'r sub-sec. (/) and sub¬ 
ject also to the other provisions of the 
Bengal Tenancy Act. On behalf of the 
.\p|!K-ilant it has been argued that the order 
m (picstion is open to apf>eal under Or. 
18, r. I, cl. it) of the Cod<‘ of Civil Jho- 
cedure. But before this contention can 
1)0 ac<-epted, we must examine,, whether 
llu're is any provision of the Bengal 
dVnaricy .\ct which bars the right of ap- 
fieal. In our <ip]nion, see, 15.8 is clearly 
.1 bar. That section pro\ides (hat an ap¬ 
peal shall not lie from any order passed, 
whether in the lirst instance or t)n a[)iM'al, 
in any suit iiislitLited hy a landlord for the 
)■( coverv of rent, wlien the order is [tassed 
hy a Siihoi'dinate .judge and the amount 
claimed in tiie suil does not exceed Hs. 100, 
u)d('s.s the order has de<‘ided one or more 
ol eertain .specified |M)ints. U is not sug¬ 
gest eiP that the order against which the 
pies(‘n( ajfpeal has been preferred decides 
an\ (piestion of this character. The. point 
f(jj consid<‘ration therefore reduces itself 
t<, this Is this an order fu.ssed in a suit 
in.^tiluted 1)} a- landlord for re<‘overy of 
reiit‘:' The learned Vakil for the Apitel- 
laiit has not disputt-d that the term “ suit ” 
includes the appellate stage. This indeed 
is clear from the decision in the ca.se of 
(>agan ('hand v. Caspersz (1) and Batasa 
Sarkar v. .laili Bewa (2). Jn fact it has 
been held in the ca.se of Shyama Churn v. 
Debendra Nath (3) that the term 
“suit” includes even the exccution-pro- 

|i) 4 0. W. N.44 (1607). 

(2) 3 0. W. N. «2b 

(8) I. L. K. 27 ('*1. 414 I • 0.1 0. W. Hf, m 

( 1 ( 00 ). 
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ccedingB based on the final decree made 
in the suit. It has been argued, however, 
that an application to re-hear an ap[>eal 
is not an apjdication in the suit, but ’s 
an extraneous proceeding which, if grant¬ 
ed, in effect revives the ap]»eal. In our 
opinion, there is no force in Ibis contention, 
and the application to re-hcar the apjx’al 
is clearly an application in the suit. This 
view is supfKirted by the decision in the 
case of Acha Mian v. Dimja Charan (4) 
where it was held that an apjilication to 
review an order made in a sint is a )iro- 
cteding in the .suit itself. The case 
before us is obviously very much stronger. 
I’inally, we have been invited to contrast 
the language of cl. (/) of r. 1 of Or. 43 
with that of els. (c), (</) and (u) and to 
hpld that the ab.sence of the restrictive 
words " in a case open to appeal ” from 
cl. (t) snpjxirts the right of apfieal claimed 
by the Af>})ellant. Ihit this <-onteution is 
obviously fallacious : the crucial point of 
the matter is that sub-sec. (~> of sec. 143 
of the llengal Tenancy Act which makes 
Or. 43, r. 1, cl. {() of the Civil Procedure 
Code applicable, maki's it applicable sub¬ 
ject to the operation of the restrictive pro¬ 
vision of sec. 153 of the llengal 'I’enancw 
Act. 

It follows that this ap)>eal must be 
deemed barred under sec. 153 of the 
Bengal Tenancy Act. and con.sequently dis¬ 
missed with costs, ^^'e as.sess the hearing 
fee at oHe gold mohur. 

Appeal dismissed. 

(4) I. L. K. 25 Cal. 146 : i. o. 2 C. W. N. 187 
(1897), 
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Appbal from Original Decbeb 

No. 295 OF 1910 

AND 

Appeal from Order 

No. G53 OF 1911. 


Fletcher, J. 

N. R. ClIATTEIUEA, J. 
1914, 

Heard, 1, 5 and 

fi, March. 

Judgment, 

27, March. 


Kanai Lal Jalan, 
Claimant No. 1, 
Appellant, 

V. 

Rasik Lal Sadhd- 
KHAN & Claimants 
Nos. 2 to 5, Respon¬ 
dents. 


Fes judicata—TVrOTmaDon of tenancy hy decree 
on prior m'<rt()age — Fixture^ right of tenant to re¬ 
move—Tram er of Pioperty Act (IV of 188S), tee. 
108—Acquisition of la7id with building hy Oavem- 
menl — Tenant ij only entitled to price of material 
—Benaindar, mortgage-decree agaimt, if bindt bene¬ 
ficiary. 


The Appellant purchased a plot of land 
at a sale held in exeeution of a mortgage- 
decree. Ill (he mortgage-suit the Plaintiff- 
mort'gagrc's case was that the tenant-De- 
feiidaiits to that suit had taken their 
tdiaveies from the mortgagor after the 
date of the mortgage and the mortgagee 
praged for the sale of the property free 
tiom the leiiaiieies. The ea.se set up by one 
of the lU'siiondeiits who was the elder 
brother of the other ilespondents was that 
they held a jieniuiueut tenure created prior 
to the mortgage which was confirmed by 
a confirmatory lease after the mortgage 
and that they had creeled a masonry build¬ 
ing on the land. Issues were framed on 
this point and the Court found in favour 
of the Plaintiff-mortgagee, and in execution 
of the mortgage-deercc the property was 
sold free of all cncumbiances and pur¬ 
chased by the Appellant. Subsequently 
a portion of the land so purchased by the 
Appellant was acquired under the Land 
Acquisition Act and the Bespon.dqnts put in 

46 
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a claim for the compevsnlion-money (illc<f- 
inff ihat they had a permntinti inokuravi 
maiirasi inlcresl in the land the tenmivii 
standing in the name of the elder brother. 

Hold— That the matter ;r«.s' directly ui 
imie in the former suit and decided against 
the liespondents and they could not open 
the question again. 

Hold (as to the contention that under 
sec. lUS of the Transfer of Property .Icf, 
the right of the tenant to remove fixtures 
must be e.rercised during the continuance 
0 / the lease)—That the provisions of sec. 
108 of the Transfer of Properly Act are 
subject to local usage, and in the present 
case the kases not being determined by any 
notice to quit and the decree in the mort¬ 
gage-suit under u'hieh the Respondents lost 
their right not having given them an op¬ 
portunity to renuive the building, they 
should be allowed to remove them unless 
the .Appellant chose to tahe them on pay¬ 
ment of compensation. 

In the circumstances of the case, the Res¬ 
pondents were giren one-half of the amount 
awarded on account of the building. 

The view taken in Ii\M Biihaiu 
Sarkar V. SrRKNDRA Natii Ghose (d) 
that a boiianidar defendant in a mortgage 
suit represents the interesl.<i of the person'; 
beneficially entitled, approved. 

This uus an a|>|)oal |>refom*d on tho (illi 
Jidy 1910 against a docroo of i^Ir. W. N. 
J>ole^ingno, District Judge of Hoogh].y, 
<iated Jnd April J910. 

The .Vppoliant purchasod a plot of land 
at a sale held in oxj?cution of a niortgage- 
decroo. In the inortgago-snit the Plain- 
litf-mortgagee prayed for the sale of the 
mortgaged nroporty free of all en¬ 
cumbrances. His case \vas that the. ten¬ 
ants who were on the land and who were 
party-Defendants to the suit had accpiir- 
ed their tenancy from the mortgagor^ srI). 

L J. 34(1918;. 


8( qiient to the mortgage. The llespon- 
dent Ra.silf Tail, who was the elder brother 
of the other TTosjxmdonts, filed a written 
statement to the following eifect:— 

“ y’hat out of the pro|K?rtie8 in dispute, 6 
<‘ottuhs of land \ver» held since a good long 
time, ev<'n from the time of the ancestors 
ol th(‘ principal Ih'fctidants, by one Nitni 
C haraii Rana in mokurari maurasi jamni 
right at an annual rent of Rs. 13, 14 and, 
on his d(‘ath ,th(' said land devolved on his 
lu ir Rali Das Rana in the aforesaid right: 
and on tlu' death of Iviili Jlas Rana his 
.s(,us and heirs Dakshmi Xarain Rana and 
others came into jKjss<\ssion of the same 
and while .so doing made sevi'ral successive 
mortgages of the said right with Gujarmall 
.liarwari of Sulk('a, and finally sold the 
.same for th<f sati.sfaction of th(? said niort- 
giige-dehts to this Detendant on the 26th 
day of Jai.sta IdO-l (R. S.) for the con.si- 
deratioii ot R.s. 1,790. Sid)se(piently this 
Defendant has seeured from the Defen¬ 
dants Xos. J and 2 a mokurari maurasi 
pat fa at the old rent, by way of jmxiuring 
the registration of his own name (in the 
landlord's .y/icrj.v/a) on the 1st Srahan 1305 
(li. S.). h>o the said land cannot be, sold 
away for the moidgagi'-dehts alleged by 
the I’laintitr to the destruetiori of this Do- 
h'lidant's right.s. 

“ That out of the .sajd 6 eottahs of land a 
certain portion remained in the khus |k)s- 
session of the said Kali D.ts Rany. and of 
his sons on his demise. And a certain jx)r- 
tion of the said land remained in the pos¬ 
session of Jlhahatarini Da.si and Xistarini 
Dasi in korfa dur-mokurari right who erect¬ 
ed masonry buildings thereon. There was 
litigation hi'tvveeu the .said Kali Das and 
Nistarini up to the Hon'ble High Court 
itt which the hmjemi right of the said 
Idiahatarini and others was upheld, 
d hereafter the. said Rhabatarini sold the 
said right on the 13th Magb 1284 (B. S.) 
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io Idah Bibi in the henami name of her 
son JX‘dar Buksh for the consideration of 
Rs. 701, and while the said Idan Bibi 
held it in possession in the aforesaid ri^ht, 
she died, and her heirs sold tlio said right 
on the ^‘ind .laista 130-1 (B. S.) to one 
Jbnanath Sanyal in the benami tiaiiie of 
Jagabandhn C'liakravarti; and the said 
1')inanalh Sanyal afterwards sold the afore¬ 
said right to the father of this Defendant 
lor the consideration of Hs. 000, and tb(' 
masonry building fheroou was purchased 
at a court-sale by one JIaridas (Jhosh, who 
sold the said masonry building to the 
father of this Dtd’endant, and. on his death, 
this Defendant, as the heir of his father, 
came to hold it in his |H)ssession, and he 
has been since liolding the said 0 eottahs 
of land in |H)ss(*ssion, having erected there¬ 
on a thri'e-storied masonry building at an 
estimated cost <jf above Jls. 20,000. 

“ That this Defendant had no knowledge 
of th(' mortgage to the Plaintiff. He 
honestly believed that the; principal De¬ 
fendants wiTi' the full owners, and so 
obtaiiu'd of them the pitUn on the muta¬ 
tion of names at thi* old rent, and this 
Defendant in good faith spemt about 
Rs. 20,000 on the .‘•aid pro[)erty and effect¬ 
ed its improvement. In the aforesaid 
circiimstanees the said property cannot !)(' 
sold away in satisfaction of the mortgage- 
debt alleged by the I’laintilf in annihila¬ 
tion of this Defendant's rights.” 

Issues were framed on the |x)int rai.scal 
and the fnurt held that the tenant-JX- 
fendants were sub.se(|uenf eneuinhrancers 
and ordered ‘‘ that the' suit, he deerr'ed with 
cost and inti'rest calculated at the bond rate 
till the date of realisation. If the decretal 
amount be not paid within three months 
then the mortgaged propi'ities are to ho 
sold free of encumbrance. Tlie suhsi'- 
qlient encumbrancers including the lessce.s 
can either naleem the Plaintiff or share 


in the surplus sale-proceeds, if any, ac¬ 
cording to their priority.” 

In execution of this decree the property 
w'as .sold and purchased by the Appellant..# 
Sul)se(pu'nlly, the land came to he acquired 
under the. Land Acipiisition Act. The 
Kospondenfs jail in a claim for the com- 
jK’Usation-money on the ground that they 
had a iiermancnt mokurari manrasi in¬ 
terest in I lie land on w hich their dwelling 
house stood, lh(‘ tenancy standing in the 
name of Pasik fad the elder hrether, 
and tlu'\ were entitkal to get the entire 
iiinoiml of the compensation for the 
lend and building under sie. 18 of the 
Land Aeiiuisition .\e(. There was a refer¬ 
ence to flic Disiriel Judge who held as 
follows:—■■ Plnding fhaf the lenancy is 
a peruianeiif one, but that the rent is liable 
tc enhancement. I divide the compensa¬ 
tion awarded for the land acquired bc'tween 
the landlord and the tenant in the projxir- 
tion of I to 2. r find further that the 
tenants are entitled to the whole of the 
eoui|X‘n,sation for the structures on the 
land.” .\gainst this decision the Appel¬ 
lant prelerred an aj'peal to the High Court. 

Dr. I{<f<libclinri (Ihosh and Dr. Sarat 
Chnn<]rn lUi.'iul: for the Ap|X‘llaiit. 

Ml. Piifih, Jbihiis Irworkdmth Chucker- 
bnltij, Mdhnulra Nath Koy and Kali 
h'ltikai ('Inirlxcrbvltij for the Respondents. 

The Ji i)O.Mi:\T ok tmk Cokut was as 
follow > . -- 

These two appeals have been heard 
logelliei', and we shall deliver one judg¬ 
ment ill the two ajqieals as the points that 
have Ix’cn raisi'd and argued are common 
to both. Till’ .\ppellant before us aoquir- 
I'd his interest in the jiroperty at a sale 
hehl in execution of a mortgage-decree on 
the I7(h June 1907. 

The main question before us is—are the 
Rcspoiideuls esto[q)cd from raising the 
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question as to whc'thcr the interest that 
the Api^ellant purchased at the sale in exe¬ 
cution is subject to a nennanenl tenajtev 
in favour of the Respondents? But before 
considering the main question raised in 
the ap[>eal No. 65.'! of 1911, we will dis¬ 
pose of an objection tliat has been raised 
to the coin|K'tency of that app<,"al. 

Tlie case out of which the apjH'al 
No. Gi'iS of 1911 arises has been before 
this Court. On that occasion, the case 
was remanded to the lower C'ourt and 
directed to be re-heard. 

On the former appeal to this Court, an 
objection was taken as to the competency 
of the appeal; but (hat objection was 
overruled and this case togetlnu- with otlu'r 
analogous cases was remanded to the luwi‘r 
Court with this direction “ tha!: these a])- 
[>e'als must be allowed and the cases re¬ 
manded to the (k)urt below in order that 
the applications may be dealt with as 
proper applications under sec. 244 of the 
Civil Pnx'ednro Code.” 

Sec. 244 of the old ('ode, is for the jao 
sent ])urposes in idmitically tlu' same (eniis 
as sec. 47 of the present Code. The Kes- 
[■xindcnt, however, obje<‘ts that the pre^mt 
application is one under t)r. 21, r. 98, of 
Sch. 1 to the Code of Civil Jh'cxietlnre ami 
that therefore tlnu'e is no a])peal from the 
order of the lower Court. 

Having regard, however, to the terms of 
the order remanding the case to the lower 
Court and to the fact that the proceedings 
in that (!ourt are headed as being under 
sec. 47 of the Code of Civil Procedure, wc 
do not think it is open to us to go into the 
matter. Wc therefore, overrule the objec¬ 
tion as tf) the competf'iicy of the appeal. 

^ No such objex’tion ari.ses in the other 
appeal that is now before us w'hich is an 
appeal from an original d(>cree. Now, as 
we have alnuuly stated, the Apjiellant 
purchased the property at a sale in execu¬ 


tion of a mortgage-decree. That sale took 
place in a suit (No. 57 of 1904), and the 
Respondent Rasik Lal Sadhukhan was De¬ 
fendant No. 23 in that suit. 

By the plaint in that suit, the Plaintiff 
in para. 7 alleged that the tenant-Defen- 
(lants to that suit had taken their tenancies 
from the mortgagor after the date of the 
mor(gag(‘ to the Plaintiff and accordingly 
he prayed amongst other reliefs that the 
fu'ofierty might be sold free from the 
tenancies. By para. 3 of his written state¬ 
ment filed in that suit, the Respondent 
Ra.sik Lal alleged that be had acquired 
flic interest of certain persons named 
Rana which was a |X'rmanent tenancy in 
fi portion of the property, and subsequent 
(e the mortgages be had obtained from 
the mortgagor,s a pntta at the same rent. 

It appears to us to he quite clear that 
th(' cax’ the Res))ondent Rasik Lal was 
sitting iij) in his written statiunent was 
that, he Ill'll! a permnni'nt tenure created 
[trior to the moitgages which was confirm¬ 
ed hy a confirmatory lease after the date of 
the mortgage. 

I’he issue settled in that suit comprised 
the following issue—No. 11 : Are the leases 
ereuteil hy 1 tel'enilants .\os. 1 and 2 in 
bivour of the tenant-Defendants, including 
Defendants Nos. 4 and .5 after the mort¬ 
gages in suit, valid and binding en the 
Plaintiff ? Are the* properties saleable 
under the Plaintiff's mortgages free from 
all inemnhrances under tlie said leases? 
•Arc .some of these leases prior to the Plain¬ 
tiff’s mortgages? 

By his judgment in that suit the learned 
diidge found in answer to the issue No. 

II :—‘‘The other Defendants are subse¬ 
quent incnmhranci.'rs and they can redeem 
the Plaintiff’s mortgage, if they like, or 
.share in the surplus sale-proceeds.” 

By the decree [lasseil in that suit, it was 
ordered that ‘‘ in default of payment to the 
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Plaintiff of the amount therein mentioned, 
the mortgaged properties will be sold free 
from all incumbrances.” The property was 
subsequently sold by order of the Court 
and the Appellant became the jnirchaser. 

The sale-certificate to him is dated the 
3rd October 1907, and is not made sub¬ 
ject to any tenancies whatsocivor. On 
those facts it seems to us clear that the 
Respondents are. now estopjK'd from say¬ 
ing that their tenancy is ])rior to the inter¬ 
est purchased by the Ap|)ellant at the sale 
by the Court. 

This matter is, in our opinion, directly 
in issue in the former suit and decided 
against the Respondent Rasik Lal, and the 
decree in that suit ordered the sale of the 
propc'rty free from the tenancies which 
were set up by th(' Respondent Itasik JiUl 
in his written statement. In our opinion it 
is not open to the Res[X)ndent to go into the 
question again on these present apjx.*als. 

As to the other questions that have be{'n 
raised in these appeals, the next question 
IS as to the right of the Res|x)ndents to 
the buildings on the land. 

It is contended on behalf of the Apjx l- 
lant that under sec. 108, cl. ih), of the 
Transfer of l*ro[xT(y Act, the right of 
the tenant to remove, fixtures must be 
exorcised during the continuanc<' of the 
lease. But the ))rovisions of the section 
are subject to local usage. In the cas(> of 
Isnmi Kani Jiowthan v. Nozarali !:)ahrb 
(1), it was pointed out that the section only 
provides for the tenant removing fixtures 
during the continuance of the l(>as(\ and no¬ 
thing is said as to the rights of the parties 
in respect of such things after the deter¬ 
mination of the lease, if they hav(^ not 
been already removed by the lessee. The 
learned Judges observed as follows :— 

‘ The question may arise whether the 
teiumt forfeits all his rights in such things 
(1) I. L. R. 27 Mad. 211 (180A. 


if he ha.s not so removed them, and in the- 
absence of any contract on that point, the 
question will have to be solved with refer¬ 
ence to the ‘ local usage,’ whatever may 
be the precise sense in which that ex-' 
pression is used in sec. 108. According to 
the customary or common law of the land 
as laid down in In the matter of the Peti¬ 
tion of Thakoor (Jh. Pramanik (2) the 
option in such ca.ses will be wdth the lessor 
(‘ither to take the, ljuilding on paying coni- 
])ensat!ou, or if he is unwilling to pay com¬ 
pensation to allow the ttmant to remove 
the building.” In that case the lessor 
did not object to the removal of the build¬ 
ing, and the only (piestion was, w'hether 
the teiiaiit was entitled to compensation 
and the ((uestion was decided against the 
tenant. J!ut the \icw taken of the right 
of the tenant to remove l)uilding 3 if he has 
not removed them before the determina¬ 
tion ((t the lease appears to be an equit¬ 
able t)Ue and in accordanci* with the 
iisagt s and customs of the country as laid 
down by tin* Lull Bench in the case of 
rhnkoiif Piiimnnik (g). ^rhe leases in 
thei-c ease;, wei<‘ not determined by any 
notice to (pul. and the decree in the mort- 
gage-suil, under which the Defendants lost 
their rights, dal not give them any op{X)r- 
tunity to nunove the buildings. Under the 
circuuislanees, W4' think they should de 
allowed to reniovt' the buildings (three 
months’ time being allowed for the removal 
thereof' unless the Ap|)cllant chooses to 
take the buildings on paying compensation. 

The luiilding of the Rcs|X)ndents in 
Reg. \ppi'al No. 29o of 1910 has how- 
evi'i- been acquired under the Land 
Ac(juisition Act, and Rs. -d.G'Il-fi-T has 
been awarded as com|)cnsation for the 
building. It is contendffd on behalf of the 
Appellant that the Rcs|X)ndent is entitl¬ 
ed (if at all) to the value of the materials 
(2) B. L. R. (F. B.) 696 »t p 697 (1866), 
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‘Only after the demolition of the build¬ 
ing. Under the peculiar circumstances, 
we think that the lies]>ondents should gel 
one-half of the amouul awarded on account 
'of the building under the Tiund Acquisi¬ 
tion .Act. As for the compeJisation allow¬ 
ed for the land, we think the Appellant is 
entitled to tlu' whoh' of it. Interest wdll 
run on the said amounts at the rate of six 
jier cent, per annum from tlu' date, when 
the said amounts \v(‘re withdrawn by the 
Kesjxmdents till the date' of payment. 
Another point, that was raised in the ap¬ 
peal No. ‘jyS of 1910, was that as the Res- 
{vjndent Rasik lad was merely a hrmnuhir 
for his father, the estoppel cri'ated against 
him by the judgment ami decree in the 
mortgage-suit does not bind th(' other Re.s- 
pondents to appeal No. ‘295 of 1910. 

But in our opinion that is not so. 

We agree with the view expressed by 
Mook(Tj(*e. ,)., in Hum lichari Sarkar v. 
SuTCiuIra Nafh (Ihosc (.‘0 that the heuau/- 
dar-Defendant in tlu* mortgage-suit repre- 
s<‘nted the intere.sts of the |>t‘rsons bene¬ 
ficially entith'd. In the rc'sult, th<' order 
and decree appealed from must be vari('d 
in accordance with the above rf'inarks. 

There should he no order as to the costs 
of this appeal or f>f the* pnKvedings of the 
Court below. 

Decree piried. 

[CIVIL APPELLATE JURISDICTION.] 

Appeal from Original Decree 
No. 270 OF 1911. 

Holmw'ood, J. 'Monorama Chowdhrani, 
Chapman, J. { Petitioner, Appellant, 
1914, * . V. 

Heard, 1, July. Shiva Sundari Majum- 

Jodgment, i>ar, Opposite Party, 

6, July.’ Respondent. 

Will—Relocation of probate after many yean— 
Omu on Pettt^er ta offer reatonable explanation 
oj delay. 

(8) 18 C. L J. 34 (1913). 


W here the Petitioner comes to Court 
lifter considerable delay, and knowledge of 
nnd acquificence in the grant of probate on 
his part are shown, the Court will not allow 
him to re-open the probate unless he 
offers some reasonable and true explana¬ 
tion of the deliy. 

'This was an appeal preferred on the 
l.'Jtli July 1911 against a decree of iSfr. A. 
H. r'urnming, District Judge of Zilla 
Xoakhali, dated the 1,5th of .May 1011. 

In this ca.se the IVtitionec applied under 
s('(‘. 50 of the Probate Act to set a.side a 
probate and to call on the pr<)batc-hold'*r 
(tlh' executor) to prow* the Will in fU’oper 
form in the pre.seiice of the Petitioner. 

The testator, the father of the Petitioner, 
died in December 188.9, leaving a widow 
aJid five minor daughters as well as two 
hrolhcr’.s sons. Application was made ))y 
the widow for (he prohiitt' of the Will. 
Tliere was no op|R)sition, and the WTll was 
|uo\ed and probate was granted in com¬ 
mon form in 18bT to the widow. By the 
Will the widow got a life-estaU* witli re¬ 
mainder to the brother’s sons and the 
daughters were given allowances for main- 
t( iiaru o at Its. Pi a year. It appeared 
that general citations were issued, but no 
guardian nd litem was apfKuntcd to re- 
pr(!scnt (he tniiujrs on whom (heic was no 
set vice. At the time of her father’s death 
III 18h'9, the Petitioner was jibout eight 
years of age. On the 17th .March 1910, 
she filed her application for annulment 
iind rev*)cation of the proltato granted to 
her mother. Hit allegation was to the 
following ctl'oet :— 

“ The Petitioner had learnt that with a. 
view to deprive the Petitioner’s father’s 
Iteirs, including the Petitioner, of tliqir 
jiist inheritance and in order that his pro¬ 
perty might not he inherited by the heirs, 
but ni ght be taken by his nephews, the 
n lafions of the Petitioner’s father in collu- 
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sion with his nephews iind servants of the 
estate bad falsely got np and set up after 
his death a Will, purported to be CTcecut- 
ed by the Petitioner’s father while lying 
in the boat on his death-bod, and applied 
for the probate or letters of administra¬ 
tion under tin; said forged and fabricated 
Will to this Honourable Ooiu-t in the name 
of the Petitioner's mother as executrix or 
legatee thereof (who being a sirnple-minil- 
ed lady, the Petition*?!' has reason to believe 
that the Petitioner’s inothor was not aware 
of these under-hand transactions) and witli- 
oiit issue of any citation to the Petitioner 
and the parties interested in inheritance 
and on false representation and conceal¬ 
ment of material and im]X)rtant facts 
fraudulently obtained probate of the said 
forged Will from the ('ourt in case Xo. d4 
of 1881 on the ‘i5th J'’ebruary 1885. 

“ The Petitioner’s mother was a young 
and uneducated punlanashin Hindu lady 
at the time of the Petitioner’s father’s 
death and on tlio. death of her husband, she 
lived in the Petitioner’s father’s house in 
joint mess with the nephews of the Peti¬ 
tioner’s father and under the absolute con¬ 
trol of them and their mother, the sister- 
in-law of her, who was the widow of the 
Petitioner’s father’s brother. These re¬ 
lations with the assistance of the old 
.servants of the estate used the Petitioner’.s 
mother as a mere tool in their hands and 
they had everything in their owai way. 

“ Some years after the death of the I’eli- 
tioner’s father the? Petitioner has been 
married to llabu xVnanda (.’handra Chou- 
dhuri, who comes of a very respectable 
family, though comparatively i.H)or and 
living at a long di,stance from the Peti¬ 
tioner’s father’s house. 

“ The other sisters of the Petitioner, of 
whom only three are living, have all lost 
their husbands before any issue was born 
to any of them. 


“ The Petitioner since her marriage-was 
living all along with her husband at 
Lukbiiair in the Histriet of Noakhali and 
until very recently wa.s not aware of any. 
such fabricated and forged Will, and the 
fiaudulent probate which was juirposcly 
ke])t concealed from the Petitioner by 
those relations of the Petitioner’s father, 
and the mother of the Petitioner also did 
not inform the Petitioner anj’thing about 
the said ^\'ill or probate, either from 
ignoraiK-e or in collusion with those 
relations. 

“ The Petilioiier has now come to know, 
on eJiquiry during her last visit in her 
father’s bou.sc in Kartik last, about the 
pnqwjuiulmg of the fabricated Will of her 
father and of the )>robate ca.se as men¬ 
tioned al)ov(' and alxiiit all the transactions 
relating (o the said case and therefore beg 
t!> iippl.\ to this Honourable Court for the 
revcK'alioii and annulment of the said pro¬ 
bate f)btai)ied in the name of the Oiqxisite 
J’arty.’’ 

The nisirict -ludge (!iHmi.ssed the Peti- 
tiom-r’s application and against this deci¬ 
sion of the Distiu't Judge the Petitioner 
apfiealed to the High Court. 

Hnbus Du'iirha Xoth Chiickcrbuttij and 
Ihtntcsit ('litUKlni Sen for the' Apjiellant. 

ilfe.v.sTv. Caspersz, . 1 . Yusuf a.ud Bahu 
I jH'nthd Kiimtir llaij iov the Pesjxjndent. 

The -It DoMiiXT uh' THU CoiJUT was as 
follow." 

'rills was a suit for revocation of probate 
of the Wilt of one Cb'binda Chandra Das 
Hajuindar calling iijHin the executor to 
the W ill in <h*' presence of the Petitioner. 

' The testator dietl on the'27th or •28th 
Deeeiiiber 1883 of Cholera in a boat, and 
(be Will was .said to have been executed 
on the 27th December 1883. He left a 
w idow and five minor daughtere unmatrfed 
as well as two brother’s sons, the objectors 
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in (luH cast.', who wore then also minors. 
IJy file the widow "ot a life-estate 

with rciiiaiiider to the brother’s sons, and 
tin’ (laii^'hters were given a.Howjii'nce jor 
luaintenanee of Ks. Vi a >car each. The 
I’etitioner ^lotiorama Cliowdlirani is-the 
only one of the daughters who has bona' 
sons, and .she claims to come in, because, 
admittedly although general citations werii 
issued and her mother obtained probate of 
the Will, no separate guardian ad litem 
was ap|)ointed to represent the minor 
daughters or the minor brother’s sons in 
the prohat e-proee(‘dings. The. eldest 
(laughter Kusum Kuniari, now a childless 
widow, was born about 1809: the elder 
brother's son Sashi Mohan Das Majmndar 
was horn in 187:! : the second daughtc'r 
Kumudini was born in 1871 : the I’eti- 
tioner was born in 1870 : the fourth 
daughter Kadainbmi was born in 1880 an I 
the younger brother’s son Kainini Mohan 
Majumdar was born in 1883. The fifth 
daughter is dead. 

It is fully e.stablished by evidence that 
Siva Sundari, the widow of the testator, 
took out probate on the 20th March 1M8I, 
and in a rent-suit in 188t) the Will was 
filed by her confidential servant Kali 
Kanta Bi.iwas and returiUMl to her. In 
1887, the Petitioner, then 11 years of age, 
was married, and there is evidence tint 
the Will was read out to her husband, :i 
j li'ader’s clerk, who has since become a 
vernacular copyist in the Munsif’s Court 
at Lukhipur and herself at the time of the 
marriage. Tn accordance with the terms 
of the Will, Kusum Kumari, one of the 
daughters, gave receipts for her allowance 
to her mothef in 1887, and to her mother 
and khuri, the mother of the objectors, 
jointly for the years 1888 and 1891. Two 
subse^iTejil receipts of her, the first given 
to her mother and Sashi Mohan jointly, 
and the second to her mother alone have 


also been produced. Keceipts of a similar 
nature granted by Kumudini for 1890 and 
1901 are }>roduced and from Kadarnb’ni 
for 1903. But the most important docu¬ 
ment is the receipt given by the Petitioner 
lu'r.-self in 1901 for Hs. 200 being the ar- 
j('ars of her maintenance for IG years from 
1885 to 1900 and three-quarters of her 
allowiUi<>e of 1901. All the.se receipts 
clearly recite that her father Gobinda 
before his death executed a Will on the 
18<h Pous 1290, and in the said Will ho 
made, directions for payment of Hs. 12 
annually to the recijfient as allowance out 
of I he profits of the estate. In 1909, the 
olijeetors Sashi Mohan and Kamini 
Mohan had occasion to bring a suit for 
aeeounts against Kali Kanta Biswas, who 
was managing for Siba Sundari and for 
their own mother, and they made Siba 
Sundari a Defendant also. Tliis appears 
lo have annoyed Siba Sundari, who 
scjiaratcd from her sister-in-law and the 
ohjeetors, and went over to the side of the 
Petitiojier and lier husband, and in 1910, 
this petition was brought making Siba 
Sundari alone a parU. llpm thi.s, the 
objectors came in and .said, that the peti¬ 
tion was fraudulent and collu.sive and got 
up by Siha Sundari, At the trial Siba 
Sundari and all the surviving daughters 
denied the Will altijgether and denied 
Ibey had received any ulk^wance, and sup- 
]K)it('d the Ik'titioiK’r in her allegation that 
nhe had no knowledge, of the Will of her 
father or of the jirohate ease until Kartik 
1-31G, when she went to visit her father’s 
l.uu.se. 

As regards the facts, we may at once 
say that w’c have carefully perused the 
doeumenls and can have no doubt thakithj 
receipt (Bx. A) is in the handwriting of 
the Petitioner herself, and the other re¬ 
ceipts are genuine. Numerous specimens 
of the handwriting of the ladies have been 
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Germany’s paper^blockade ot hritish Isles. 

The new method of blockade tlial i.? proposed 
to be adopted by (Jermany is iiHpnc.'dented in 
International Jjaw. .\o doubt (ler.iiaiiy has 
every rijjdit to blockade the Jinlush J.-l. 6 eil'cctivc- 
ly, il she may, and slop the neutral vessels rim- 
niii{> the blockade. With rei^eird to British 
vessels she is surely within her riulil.-, to sink 
them even by sub-marines and tor) edoes, after 
giving notice or taking such sl('|!.-i a. may be 
necessary for the safety of civilian crew. But 
she has no right to attack the neutral vessels 
in (he High Seas all round the British Isles, 
unless Iii'r alleged blockade is I'lfective. Neu¬ 
trals are not bound to acee[)t her paiter-hluekade 
in Die ah.sence of her war-vessels guiirdmg all 
the approaches of British ports. '.I'lic lurking 
of a few sub-marines in obscure plat;es cannot 
be acct'pted as evidenee of (’ffcctivc blockade, 
(lermany may as w'ell say dial since she can 
destroy neutral vessels by throwing bombs on 
tlu'm from above, her blockade of tlu* kfigh Seas 
should be recognised by lu'utrals. BITeclive 
blockade presu|)j) 0 Hcs presence of war-vessels, 
and not mere cbanco-presence of instruments of 
destruction above or below the surface of wat^r. 
In the absence of effective watch and guard, 
neutrals are not bound to recognise effective 
blockade. 

In the absence of effective blockade (iennany 
has no right to torpedo^a ncjitral vcssid without 
exercising her right of .search first and asking the 
vessel to follow the captor to some Oermsn I'ort 
1) 


lor adjudication of her cargo and, if the same be 
of a contraband or a qualified contraband 
nature, its confiscation by the orders of a Prize 
( ourt. If the neutral vessel refuses to follow 
or, tliruugh stress of weather or some 
other jnevilable cause, the captor is unable to 
take her to home |xirt and there is no question 
(d the cargo lieing of a contraband nature, she 
may lie justified m sinking the netural vessel 
after ensuring the safety of her crew and 
taking care to preserve the ship’s pajters as a 
proof of her bond fuh'S in the matter. But even 
then a neutral power would be justified in 
claiming com|K'nsation both for the vessel and 
the cargo and the matter would eventually have 
(o be submitted to a Brize Court for peaceful 
adjuiliealiuii or the neutral power would be 
justiiicd 111 going to war for the outrage, 

Gormanv has put forward as an excuse for 
her new jircteiitions the fact that British vessels 
lia\e been sailing under neutral flags and that 
il is not jTossihle tor her to di.stingiiish enemy 
vessels from neutral v('ss(‘ls and as it is within 
her obvious rights to destroy enemy vessels, 
it is possible for her to sink a neutral vessel if 
she eoincs within the war zone, which she 
might say, sin* has siifliciontly clearly indicated. 
But belligerents arc cntilled to resort to 
any ruse they plca.se, and the neutrals cannot 
be made to suffer for that. So Germany’s de¬ 
claration is surely meant to be more of a bluff 
to create a scare (ban anytliing else. Her 
idea surely is that as in laud if any neutral 
subject enters the war zone and seeks to trade 
with the ciK'my, he does so at his risk, so since 
she has included the Britisli Seas within the 
o|x'ration of her naval forces, a neutral vessel 
entering Ihc zone would incur similar risk. 
Very likely Germany would also say that if she 
sank any neutral vi'sse! by mistake believing 
her to l)p an cnemv vcs.sol sailing mider false 
colours, she would be prepanal to compensate 
the neutral |>owei'. if the shiji’s paj^rs showed 
a clean hill. But the rules of land warfare 
have never been extended to the High Seas’ 
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which is nobody’s property and which, so far 
as the neutrals are concerned, they are en¬ 
titled to use as public highways both in 
times of peace and war subject to right of the 
belligerents to search. Besides, the English 
Channel can never be closed by either belli¬ 
gerent to neutral commerce. They can surely 
exercise the right of capture and right of 
search. The Channel is one of the Inter¬ 
national highways. So the neutral ixiwers 
are, we presume, not at all prepared to accept 
these new pcetontions of Germany without 
active jirotcst. But Germany commenced this 
war by a violent violation of the rights of Bel¬ 
gian neutrality, and as her statesmen and sa¬ 
vants have fallen back on the jirimitive prin¬ 
ciple that nothing is too mean to crush an 
enemy, she seems to be decided in setting at 
naught every rule of morality and good faith 
in the course of progress of this w'ar. So all 
right-thinking people are bound to join in tlie 
common cause of crushing an unrighteous 
enemy. 

TERMLXOLOGi' OF LEGAL SCIENCE. 

The Terminology of Jjegal Science is the sub¬ 
ject discussed in an interesting article published 
in the November numlicr of the Harvard Law 
Heview. The author begins by saying that the 
two languages best fitted by circumstances as 
tools in scientific discu.ssions are English and 
Japanese, because they can draw traditionally 
upon two enlirely distinct stocks of language- 
roots for the formation of terms. English law, 
ic is said, has never developed a scientific 
terminology. Its French roots went to form the 
popular and unscientific law-Iangnage and the 
advantages of the Engli.sh language have never 
been utilised for legal science while the other 
flcienees have freely made use of them. The 
author strongly urges a movement about 
developing a proj^cr terminology—a legitimate 
enterprise for philosophers and jurists. 

The terminology proposed is as follow s :— 

The science of law as a w’hole may he termed 
Nomology. 

The science may be classified according to 
the different activities of thought which deal 
with the fact of law. These are four:— 

Law m»y be conceived of as : 

fl) A thing to be ascertained as a fact of 
human conduct; this branch to be termed 
NomO'Seopy 

A thing be questioned and debated as 
a rule which by some standard might be different 


from what it is; this branch to be termed Nomo- 
sophy; 

(3) A thing to be taught as a subject of edu¬ 
cation ; this to be termed Nomo-didactica: 

(4) A thing to be made and enforced by the 
state organs; this to be termed Nomo-practies. 

Nomo-scopy has three branches of activity ;— 

(a) It may concern itself with ascertaining 
the actual law of a given moment by studying 
the sources in which the existing law is to be 
found—.statutes, decisions, customs, decrees, 
etc.; this to be termed Nomo-statics. 

(b) It may concern itself with the former 
condition, history and development of a rule of 
law; this to be termed Nomo-genetics. 

(c) It may concern itself with the relation 
between law and other facts and it is to be 
termed Nomo-physics. 

Nomo-scopy has three branches of activity 
(a) It may talce a standard of logic, analyse 
the rules of law and examine their consistency 
as a system; this to be termed Nomo-critics. 

tb) It may by a standard of ethics (whether 
divine, moral or social) examine their conformity 
k' that standard; this to be termed Nomo- 
thetics. 

(c) It may by a standard of economics or other 
policies of social welfare examine their confor¬ 
mity with this standard.; this to be termed 
Xorno-politics. 

Xomo-didactics has a single branch only and 
Xomo-practics has three branches of activity : — 
(a) Jt may be considered as a rule Requiring 
to be [larticularised and applied in sptxnfic 
controversies and realised in concrete instanci's, 
thus giving rise to the judicial function includ¬ 
ing file advocates and other Court-offici'rs; 
this to be termed Nomo-dikastics. 

fb) Tt may be considered as a rule requiring 
tc» be fnrmulaled by semie form of expression 
of the Stat('’s will, thus giving rise to the legis¬ 
lative iunction and ifs methods; this to be 
lernu'd Nomo-fioectics. 

(c) It may lie considered as a rule of action 
for various officers having duties under it thim 
giving rise to the executive function; this to be 
termed Nonio-drastics. 

The writer concludes by saying 
“ Take any page of juristic writing and see 
for onc.scif how much ambiguity is cleared up 
by kei'jung separate these different aspects of 
legal science.” 


70 



THE GALGUTTA WEEKLY NOTEB. 


VoL.- XIX.3 

OUERENT INDIAN OASES. 

(Civil.) 

Company—Allotment of shares. 

Changa Mal V. The Pbovieoial Bank, 
Limited, I. L. E. 36 Ail. 412. 

The allotment of shares by an irregularly 
constituted Board of Directors is invalid, but if 
the Articles of Association of a Company validate 
an act done by a de facto Director in a bond 
fide manner, the (-ourts will uphold his ad. 

Succession Certificate Act {Vll of 1889), 
secs. 16,18. 

Edpan Bibi V. Bhagblu Lal, I. L. E. 36 
All. 423. 

A certificate granted under the Succession 
Certificate Act is conclusive as against the 
'debtors under sec. 16 of the Act. It can be re¬ 
voked j?y the District Court under sec. 18 of the 
Act, blit no suit will lie to have the certificate 
and the decree set aside on the mere ground 
that the certificate was obtainetl by the use of 
false evidence. 

Civil- Procedure Code, sec. 11—Res judicata. 

Muhammad Amir v. Sumitha Kuar, I. L. E. 
36 All. 424. 

The Plaintiffs as members of the Mahomedan 
community claimed a declaration that a cer¬ 
tain* mausoleum together with a flower garden 
and an imambara were wakf property. It ap¬ 
peared that previously two persons as members 
of the Mahomedan community had brought a 
suit in respect of certain property which includ¬ 
ed the property in suit against the predecessors- 
in-titlo of the present Defendants. Both claim¬ 
ed that the property was wakf and one of them 
claimed that he was the Mutwalli. In that suit 
it was held that the Plaintiffs had failed to prove 
that the property or any ]>art thereof was wakf. 

Held —That the subsequent suit was barred 
by the principle of res judicata. 

Specific Relief Act (I of 1872), secs. 15,17. 

Gobinda V. Apoth Sahaya, I. L. E. 36 Mad. 
403. 

. Sec. 17 distinctly prohibits a Court from 
directing the spwific performance of a part of a 
contract except in accordance with the prece l- 
ing sections. Even in cases w'here the condi¬ 
tions of sec. 16 are fulfilled, the use of the word 
“ may " indicates that the granting of a decree 
for part-performance is discretionary with the 
Gonrt. 


Ixxi. 

Hindu Law—Suit by reversioner. 

K. China Vabayya v. E. Lakshminarabamma, 
1. L. K. 37 Mad. 406. 

A suit by a reversioner for a declaration that 
a deed of alienation or other instrument exe- 
cut(‘d by a widow* will not affect his reversionary 
rights abates on the death of the Plaintiff, and 
the cause of action does not survive^to the next 
revcnsioner. 

^tbieiDB. 

The Police Act. By H. C. Sinha. Pub¬ 
lished by the Surma Office, Silchar. Price 
Rs. 2-8. 

This is (he second edition of a book already 
known to the profession. In the present edi¬ 
tion the notes have been revised and brought 
up to ilate. The book contains much useful 
matter, but the author might well have reduced 
the price to some extent. The printing ia^not 
faulty, l)ii( much better paper .should have been 
used. 

A Manual of the Law of Torts. By Pra- 
siinia K. Seu, M. A., LL. B. {Cantab.), 
Barrisfrr-at-Law. Calcutta: S. K. Lahiri d 
Co., 56 Colleyc Street. 1915. 

This book of barely 260 pages presents a 
careful analysis of the law' of torts, based 
evidently on a close study of the standard 
works on (he subject and a first-hand acquain¬ 
tance w ith the cases, the facts of which and the 
decisions arrived at are recorded at every step 
to illustrate the points enunciated. It is 
obviously intended not for practitioners but for 
students, to Avhom it oin be recommended as a 
very reliable work. Within its small compass 
the principles of the law of torts have been very 
clearly, <-orrectly and precisely stated. It is 
neither in its conception nor in its execution a 
cram-book. The author, who has been a 
teacher of law himself, has evidently made the 
best use of his experience, and neither students 
nor teachers of law will fail to profit by the 
study or consultation of this work. 


^otea of €«0e0. 

ENGLISH LAW COURTS. 

(’OrilT OF APPEAL.—Before Loins Jus¬ 
tices Buckley, Phillimobe, and Pickford. 
Wells v. Great Western Railway Company. 
16th November 1914. 

“ Non-delivery,” meaning of, in a contract 
of carriage by a railway company. *" 
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TtiH was an appeal from the decision of a 
Divisional Court (Bray and Lush, JJ.). Tho 
Plaintiff, who was a butcher, claimed damages 
from the Kailway Company for the non-deli- 
veiy of some carcases of frozen meat. When 
the consignments arrived at their destination, 
tho I’lainliff found that the number of carcases 
that were delivered was less than what hiwl 
been sent. The contract of consignment was 
subject to the usual conditions printed on the 
back. Cue Avas that the Company .should not 
he ('xempted from liability in the case of non¬ 
delivery, except where they proved that the 
non-delivery had not been caused by the negli¬ 
gence or misconduct of the Company, etc. The 
consignment was dispatched at owner's risk, 
and i( was agreed that the Company should not 
be lialile for loss, damage, mis-delivery, delay 
oi' detention, unless it was pnn’ed that the 
.same arose from the wilful miscuuduot of the 
Company’s son'ants. 

The first Court held that it was a ease of 
non-deliver\. and alloAAed the Claintiff’s claim, 
and that judgment was attinued on appi'al. 
Jioru) .JrsTtcK Hi e.Ki,n\ in dismissing tlm ap¬ 
peal ,said, that, on the true eon.slniction of 
these consignment-notes, there had been in the 
case of each consignment a non-delivery. Non¬ 
delivery of a consignment iucliidi'd non-delivery 
of part of the consignment. .\on-d('liverv did 
not mean that the ent'n'ty must lie the siibj<'e^ 
of non-delivery, but iiH'ant that then' had not 
b'l’M df'liverv of the eniinuy. 

Mrssra. Si'hiJlrr, I\. and Tafhtiii for tlie 
.\ppe'lants. 

.l/mw. liav'livson, K. C., and F. C. 
\Vi'(ithrrl('!i for fhr Rrspoiiilfnl'. 

B. n. Appfnl (listmascd. 

COl'KT ())'' .M'J'E.Vlo—Bi'fore the Masthh 
OI'' Tiiij ItoLLs and Lobdk Justices Savinfe^ 
K\i)V and PHii,i,iMOiiE. Hmifh, Coney and 
Ifurrclf V. BerJirr, Cray and Company. Pith 
January 1915. 

7'/jc rffpri of War and Fmharrjo on fhr 
li fiality of a cnvfrarf cnf’rrrd into before the 
liar. 

Tills wa-i an appeal from a decision of 
Warrington, J. The IMainlilFs carried on biisi- 
ne.sh in‘ljiveriK)ol. In the beginning of 1914, 
till' T’laintiffs bad agn ed to purcliase sugar from 
the Defendants to be delivered at Ifamburg in 
.August 101't, at a stipulati d tiriee. 

The (leriH^ fiovernment having placed an 
embargo on nie expf<iilf of sugar on the J1.st 
July, the Plaintiffs on .\ugtisl 1st gave orders 


to tho Defendants to sell the August sugar^ 
which they had agreed to buy, at the test 
price. The Defen^ts thereupon entered in¬ 
to the contract to purchase the sugar Trom the 
Plaintiffs as sellers on that very date. Thd 
contract contained a war clause in the following 
words :— 

‘ ‘ In the event of Germany being involved in 
a wiu' with either England, France, Russia, 
ami/or Austria, this contract, unless previously 
closed, shall on official notice being given that 
such a state of war exists bo deemed to be 
closed at the average quotation of the official 
calls held on the sixth working day counted 
hackwards from the day when such official 
notice is given.” 

The Plaintiffs now sought a declaration that 
the contract of August 1st 1914 AAas illegal by 
|•('ason of t he declaration of war on August 4th. 

Tho Court below dismissed the claim, holding 
that the contract was valid and binding when 
i* was made. Thi' Court dismissed the ap|)eal. 
The Master oI'’ the Ropes ob.s(Tved :— 

That h(3 could see nothing illegal in the con¬ 
tract and nothing to justify tlic contention of 
illegality. The contract was for sale, of sugar 
f.o.l). at Hamburg, or, if by reason of a war 
thi.H was not nossible, it was jirovided by the 
Avar elau.se that the contract sliould bo settled 
by a payment of cash. There Avas no illegality 
in this contract Avilh its two branches. If 
delivery was impos.sible, the contract could be 
|>(‘rformed by a payment in cash. That Avas 
ihe true construction of the contract, and tlu'ro 
was nothing in the contention of illegality. 
I’ndei the war clause there AA’as a provision to 
meet the (went of an outbreak of war. 

With regard to the question as to the effect 
of tli(‘ embargo, tlu're was no aiitboritv to show 
that a mere embargo was a termination of the 
rights of tho parties wndm- their contracts; and 
there Avas nothing to show that the contract 
AA as entered into on the presumption that there 
would he no embargo. It was for the buyers 
to say Avhetlmr the sugar Avas to be delivered 
in a ship at Hamburg or warehoused, and there 
was nothing to prevent them from saying that 
as th('r(' Avas an emliargo llu' sugar must be 
warehoused. There was no ground, therefore,- 
for saying that tho contract Avas illegal or in¬ 
capable of iierformanC/O. 

Afe.w.?. Maurice Hill, K.C., and Devonshire 
for the Plaintiffs. 

Messrs. Clauson, K.C., and J. M. Cover for 
the. Defendants. 

B. D. Appeal dismissed with costs. 
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Monobama Chowdhbani V . Shiva Sdndari Majumdab.- 


produced in the shape of affectionate 
letters and post-cards written by them lo 
the objectors and to their own motBer, the 
authority of which cannot for one moment 
be doubted, though the witnesses of the 
Petitioner have had the audacity to deny 
all knowledge of them. It is clear from the 
correspondence that up till 1909, the 
sisters were on the most affectionate tenns 
with their cousins, the objectors. One 
of the letters speaks of the objectors as the 
only hope of carrying on their father’s 
name. 

We therefore find two main facts against 
the Petitioner; first, that her petition is 
not bond fide but collusive and fraudulent, 
made solely as an answer to the suit for 
accounts against their mother and her 
agent, and, secondly, that no reasonable 
account is given of the circumstances 
which entitled the Petitioner to re-open 
the probate after so many years. The ac¬ 
count she does give is entirely false, and 
as Shiva Sundari herself undoubtedly 
obtained the probate and they knew of it 
and acquiesced in it for many years, 
they must on the authorities give some 
good and true reason why they had not 
proceeded earlier. This doctrine is clearly 
laid down in Hoffman v. White (1) which 
was cited with approval in Merryweather 
V. Turner (2), whore it was stated that the 
ground or principle u^x)n which the Court 
proceeded in Hoffman v. WhHe (1) was 
that the Petitioner was not barred by 
lapse of time, if he can show good reason 
why he did not proceed at an earlier 
period : but if he does not show good cause, 
the Probate Court will not allow him to 
call in the “Will after such a lapse of time. 
The same view has been taken by this 
Court in Kunja Lai Choudry v. Kailas Gh. 
Choudry (3). 

(1) 2 Phil], 230a (1806). 

(2) 8 Curtim 802 at p. 818 (I8il). 

(8) li a W. N. 1008 (2910). 


It is argued that in all these cases, 
there had been collateral litigation in other 
Courts to which the Petitioner had been 
a party and was thereby saddled with 
knowledge and acquiescence. But it*does 
not seem to us to iuatter by what facts 
such knowledge and acquiescence are 
established, for neither knowledge, nor ac¬ 
quiescence, nor lapse of time are of them¬ 
selves o))erative as a bar to the proceeding 
which every person interested in the estate 
of the testator had a right to bring, if they 
were not made parties in the probate-pro¬ 
ceedings. What is held is that where 
knowk'dgo, acquie.scencc and lapse of time 
are shown, the Petitioner itiust give some 
reasonable and true explanation of the 
delay, or in other words, the application 
must be made bond fide. 

We are of opinion, apart from all author¬ 
ity, that our finding that this petition is a 
dishonest and vindictive proceeding sup- 
IKirted by false evidence and not putting 
the true facts at all before the t'ourt is 
certainly a bar to the re-o])ening of the 
I'robate obtained 30 years ago under cir¬ 
cumstances which created no suspicion of 
a Will the provisions of which have been 
accepted by all the parties as reasonable 
and proper and such as the testator would 
be likely to make. 

The appeal is therefore dismissed with 
costs. We assess the hearing fee at three 
gold mohurs. 

Appeal dismissed. 
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PRIVY OOUNOIL 


[Ai'I'KAL from Bkngal.] 


Lord Dunkiun. 

JjORD SilAW. 

Sir John Edgr. 
Mr. Amekr Am 


IIari Kishen Ehagat 
and ors., Apjxdhuits, 


1911, *• 

Hoard, 27 and Pekmiai) SiNcai 

28, Octohor. and 

Jud^mont, 

2, Docomlior. 


Hindu Liw — Widow, nlimation by — Attesta¬ 
tion 0 / deed hi/ ijeversioner, it necessarily im¬ 
ports consent—Consent when stippUes proof o teyd 
necess ty—So flic tent consent, what is—Consent of 
what kindred necessary—Onus 

To be ralid us ihr rrvrrsioitcrs, 

or to tiffcrl thrir ri'vrrsioiiarji rujhls^ u 
clidrtjc crciilvd hij a Hindu widoir or iin 
ulicniilion cffccird bij her, can be support- 
(d onhj bij prooj alnmdo that such debt irus 
contracted for ralid and Icyal ncccssitij, 
and the onus of csfablishintj such ncccssitti 
rats heal dij on the person who ehiiins the 
benefit of transactions with a Hindu widow 
or other females taking similar estates. 

The rcipiircmenl of the law mwj, how¬ 
ever, be fulfilled bij proving the consent 
or concurrence of the reversioners to or in 
the Iransaction. 

The consent of the reversioners must be 
established by posilive evidence that upon 
an intelligrnt understanding of the nature 
oj the dealings they concurred in binding 
their inlcrcsts. Such consent should not 
be inferred from ambiguous acts or be sup¬ 
ported by dubious oral testimony. 

Attestation by a relative, docs not neces¬ 
sarily import concurrence. 

When consent of the husband’s kindred 
is relied upon for the. validity of alienations 
effected by the widow, the kindred in such 
case must generally mean all those who are 
UkeTytH/) he interested in disputing the 
transaction. At all events there should be 
such a eone.urrance of the members of the 


family as suffices to raise a presumption 
that the transaction was a fair one and 
one justified by Hindu Law. 

Haj Tjukiikk Dehia V . CiOKOOL Chundbr 
('HowniiRv (2), applied. 

Those wore consolidated appeals from a 
jiidgnient of the Calcutta High Court, 
dated tlu! Hth IMarcli 1909, affirming the 
judgment and decree of the Subordinate 
d udge of Moijgliyr. The facts of the case 
sulliciently apjiear from their Ijordships’ 
judgment. The main questions raised in 
(h(' suits \vere---(l) Avhellier certain mort¬ 
gages made bv a Hindu A\'ido\v atfected the 
whole estate or only the ^widow’s estate; 
(2) ^\heth('r the nujrtgages, if of the whole 
e-.tate, were iiuuh' for such a legal neces- 
sily as would bind th<' n'versionors ; and (3) 
what was the ell'ect of the attestation of 
th e /nurlgage l)y the sole reA’ersiouary heir 
on I he i’lainlilf’s elami. The Court of 
tu’st instance found against the Defendants 
on all the three points. On the third 
(jiK'stion it recorded its judgraeut as 
follows :— 

‘‘ 1)1 Itdj Liikfnr v. (l<il;<utl ('hitndir (2), I 
fiiid the following observation. ‘ If people 
were to be held l)onnd by any instrument 
wliieb they snbsei’ibo, it might be a danger¬ 
ous thing to witness any other man’s sig 
mitnrc.’ Tlierefoi-e the mere fact tliat 
these docnmeiits ajiiieai' to have been 
attested by some reversionary heirs, will not 
be sufficient to coneliide the^m from assert¬ 
ing their title to tliC jirojierty. My atten¬ 
tion was drawn to linjuml ('liuiulrv v. Govr 
Mmier (:ij, Muftulci’n liny v- Miissnodvn Siny/i 
(t), Minllnih ('liiiiidrr v'. (iotnmi Chunder (hf, 
llaj Liitliri’, V. Giihiinl (llnniilrr (2), Trilodiun v. 
fiiiif.Ji (IfnualKr (C), lliijhidhihjt v. Oome.sh 
I'linwirr (7), Noho Kishorc v. llari Nath (8), 
also to sec. G40, Maync’s Hindu Law. I have 

(2) S B L. R. (P. O ) 57! 8 b. 12 M. 1. A. 

209 at p. 228 ; 12 W. B. 47 (1860). 

(3) 6 W. R. 52 (1880), 

(4) 10 W. R. 893 (1868). 

(6) 0 W. R. 350 (1808). 

(0) 7 0 L. R. 671 (1880) 

(7) I. L. R. 5 Cal. 44 (1878). 

(8) 1. L. R. 10 Cal. 1102 (1884). 
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HaRI KISHEN BHAGAT V . KaShi PliRSHAD 

read the rulings and the section referred to, 
and to my thinking they do not apply to the 
present case. I think I have said that Uie 
attestations are not those of all the rever¬ 
sioners proved to be living at the time of 
the execution of each document. There is 
a good deal of difference between a mortgage 
and a conveyance. A Hindu widow is com¬ 
petent to make a mortgage of ht'r husband’s 
estate for legal necessities. She is also 
competent to mortgage her life-interest in 
the estate. I have already sai<l that the 
mortgages were of the life-interest <if the 
Musammat, and if attestation of a docu¬ 
ment means cons. iit to the terms of such 
document then the attestations of the. rever¬ 
sioners simply mean that they consented to 
the mortgage of the jVlusainmat s life interest 
and nothing nn»re. Will such at testations 
concludthem from contesting the validity 
of a transfer of the absolute interest to the 
estate of the Musanimat's husband, to whieh 
transfer they never ecnseiited ' 1 may also 

observe that in the mortgage-suits, the 
Plaintiffs were not made parties If the 
absolute interest was intended to be bound 
by the mortgage, the I’laintiffs siiouid have 
been arrayed m those suits as Defendants. 
The cases cited above were about thi' trans¬ 
fer by conveyance of the absolute and entire 
interest of a widow's liusband’s estate, lint 
the cases under consideration relate to mort¬ 
gage- piecemeal of a widow’s hiisbatid's 
estate. The prineijile emiiieiatod in Itiullm 
Slnjiim \. Jei/ /iV/m (9) will apply to this 
case. See alsi> ■Innni Siiki v . Misri JjnU ( 1 ), 
Nunil llu/tdin v. Shi’o Salmi (10). It- is im¬ 
possible k) say that when the Plaintiffs attest¬ 
ed the diKiuments, they did so with full 
knowledge that the effect of siicli attestations 
would be to dejirive them from claiming the 
estate of Shyamal Singh after the death of 
the Musammat, and with an intelligent in¬ 
tention to consent to such effect." 

On appeal the (lourt anirnied the. 
(li'crec and tlic findings of llu' first ('oiirl. 
Tn-thc course of his judgment, Lai Mohun 

(I) L. R. 23 I. A. 1 : 8. c I. L. R, 18 AH. 148 
(I8P6). 

(9) I. L. R. 17 Cat 896 (1890), 

(10) I. L. R. 20 Cal. 1 (1892). 


WEEKLY NOTES. 

SiNGlI. 

J)osH, J. (Richardson, J., concurring) 
observed us follows :— 

" It was said by the learned Vakil for the 
Appellant that tliough there be no proof 
that the consideration for the first mortgage 
was advanced to meet pur]>oses recognized 
as legally iiect>ssary, the document was wit¬ 
nessed by Paghuhir who, at the date of that 
document, was according to the finding of 
the Court below (a finding which has not 
been (piestioned in appeal) the, sole rever¬ 
sionary heir, and also by ilehari Singh, the 
sim of lihu[)al, and fuitlier tliat the docu¬ 
ment was signed on behalf of the lady by, 
and ihe eonsideration of the bond was re¬ 
ceived througli, the IMaiiitiff. On those 
fai'ts it was eontciule<l that Raghubir con¬ 
sented (o the transaction, and that his 
consent li.ad the effect of transmuting what 
could othenvise have been a mortgage of the 
limited estate only into a mortgage of the 
wholi' inhentanei- In further support of 
this position, si I'l ss v\.as laid upon the words 
‘ 1, my lieirs and siicci ssurs are, and shall 
be, ill every respect, bound by this writing,’ 
which voi'ds occur in the boud. 1 am unable 
to accejit. this contention as sound We have 
not bccii refi'ircd to any direct authority in 
sujiport of this content ion. Assuming that 
atlestatKjii of tin' doeumeut by Raghubir 
may be taken as ])ro\iiig tliat he consented 
to the tlansaetioii, it seems to me that 
eimseiu liy itself is not siiflicient to establish 
the cxistenei' of legal ne<-e.ssity f licha^i 

Kamlii y. Pun,a Cl.auin liiinnj/ (ll)j, and in 
so far as it may be treated as corroboration 
of the evidi nei of tin* existi-noft of such 
necessity, i1 e.m lie of no avail hero, for, as 
I have indicated, there is no other evidence 
on the siibieef to -Mhieh any probative force 
can be at 1 1 ilnif c'd. Thirdly, in further regard 
to Ihe I'onlentioii that the mere consent of 
the roversioin r, assuming that he comsented, 
was suHicieiit. apart from any question of 
legal I’l'cessity, to v.alidate the transaction 
a.s against lh« estate, reference may be made 
to till' ease of Sham Siniihr jjtl v. Arhhan 
Kunuai (12), where a widow holding a 
widow’s estate in her husband’s property, 
had, in is77, executed jointly with Achhan 

(11) I. L. R 36 Cal. 1080 (1908). 

(12) L. R 25 I. A. 183 is c. 2 0. W. N. 729 
(1898). 
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Kunwar, hor daughter, and Enayet Singh, the 
minor son of that daughter, a mortgage-bond 
in favour of a creditor, without legal neces¬ 
sity. The mortgage-bond was signed by the 
husband of Aelihan Kunwar under a power- 
of-attorney executed in his favour by the 
widow and her daughter. A similar mort¬ 
gage-bond had been executed, in 1881, by 
Achhan Kunwar and her son Enayet who had 
then become of age. With reference to 
these two deeds, their Lordships of the 
Privy Council observed as follows:—‘In 
1877, neither Achhan Kunwar nor Enayet 
Singh (even if he had been of age) could, by 
Hindu Law, make a disi>osition of, or bind, 
their expectant interests, nor does the deed 
apply to any but rights in ixissession ; and, 
in 1881, Enayet Singh was equally incoin- 
pe^tent to do so, though the deed purj)orts 
to bind fuUirc interest- To give validity to 
the bonds as against the esLite of Khairat 
Lai, the i’laintiffs and Appellants must 
show that there was legal necessity for rais¬ 
ing the money by a charge on Khairat’s 
estate, or. at least, that in ad\'aneing their 
money the creditors gave credit on reason¬ 
able gr.>unds to representations that the 
money was wanted for such necessity.’ 
This decision clearly shows that where a 
Hindu widow borrows money on mortgage, 
of her husband’s estate, though the transac- 
tirm may be concurred in, or consented to, 
by the next rever-sioner, such consent or con¬ 
currence cannot have the effect of conferring 
on the d<‘ed a larger operation than a morl,- 
gage of the, limited interest only. 

“ I think that the doctrine of surrender, 
upon which the validity of a sale out and out 
of the whole, or any portion of the inheritance 
with the consent of all the immediate rever¬ 
sioners is based IJJajnihtjt iSin<]h v. Mono 
Karniha Jiuks/i Siiiijh (18) |, cannot legitimate¬ 
ly be extended to the- en.sc of a mortgage 
where cr lnjiwfhrai the widow still retains 
tho ownership of the estate though subject 
to the liability created by the mortgage, nor 
c.an the validity of tho first mortgage-bond 
bo rested on the doctrine of estoppel, for 
there was no representation whatever on the 
face of the bond, and there is no reliable 
6vi(t«Qfi6 of any representation aliunde that 
*8) L. R. 86 1. A. I: s. 0, 12 C. W. ». 74 ; 

I. L. R. 30 All. 1 (1900). 


the money was required for any justifiable 
purpose so ns to bind the absolute, eatatc.”* 
Hence this appeal, 

Mr. A. M. Dunne for tho Appellants 
submitted that the mortgages had been 
entered into with (he approval and consent 
of the reversionary heirs, which was suffi¬ 
cient to prove such a legal and valid neces¬ 
sity for the said transactions as to be bind¬ 
ing upon the Plaintiffs. The sole rever¬ 
sionary heir attested the document, and 
although mere attestation was not quits 
sufficient, the evidence established that 
the reversioners clearly consented to the 
transactions. (The learned Counsel dis¬ 
cussed the, evidence on the question of 
(■( nsent.) The reversioner’s consent rais¬ 
ed a presumption in favour of the Appel¬ 
lants, namely, that the widow’s alienations 
v\ere i)ro|K‘,r and tluit they wore made for 
legal nece.ssily. The Plaintilfs j>roduce;l 
no evidc-nc-e to rebut that presumption, 
and therid'ore their claims must fail. 
Heference was made to the, following :— 
'Jhe GoUedor of Masuhpafam y, Cavaly 
]'ruc(ita Narrainapak (It), Raj Lukhee 
Delia V. Gokool Ghtnuhr Ghowdhry (2) 
and Dajrnnyi Singh v. Mano KaTnika 
I'uksh, Singh (J3). 

Mr. (1. R. Lomndex for the Eesixuidents 
sul>mit(ed that there was no evidence on 
the n'cord of intelligent consent to the tran¬ 
sactions by the next reversioner, Raghubir, 
and that the findings of the Courts below 
were against the Appellants. As to the 
nature of the con.sent which the Plaintiffs 
must shew in such cases, reference was 
made to Raj Lukhee Delia v. Gokool 
Ghunder Ghowdhry (2) and Jiwan Sing v. 

* For a full report of thia judgment, ue 18 I', W. 

N. 614 (1909>. 

(2) 3 B. L. R. (P. 0.) 67; s. o. 13 M. I. A. 

209 at p. 22R ; 12 W. R. 47 (I860). 

(18) L R. 85 I. A. I: s. o. 12 C. W. N. 74 ; 

1 L. R. 80 All. 1 (1909). 

(14) 8 M. I. A. 660 (1861>. 
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Misri Lall (1), Sham Sunder Lai v. Achhan 
Kunwar (12). 

Even admitting, that the reversioncr’a 
consent raised a presumption in the Ap¬ 
pellants’ favour, it was a rebuttable pre¬ 
sumption, and the Plaintiifs had rebutted 
it by proving that there was in fact no 
legal necessity for the transactions. 

Their Lordships intimated to the 
learned Counsel that they did not wish to 
hear him any further, and Mr. Dunne 
then replied. 

Their TjOBdships’ ,luj)fiMRNT was deli¬ 
vered by 

^^R. Amekr Ali.—T he question /or 
determination in these appeals relates to 
the validity, a.s against the reversioners, of 
certain sales held in execution of decrees 
obtained on mortgages effected by a Hindu 
widow, who h;id succeeded to her husband’s 
estate on his death without leaving any 
issue. Shyanial Singh, the hu.sband, died 
in 181-2, and the widow, Dulhin Nawab 
Kurnari held the propi'rties which form 
the .srd>ject of the prc.sent litigation until 
the transactions the validity of which is 
challenged in these suits. 

The lirst mortgage was executed by 
Nawab Kurnari in favour of the Defen¬ 
dant, A])pellant, on the 2Gth of Novem¬ 
ber 1877 in respect of three of the pro¬ 
perties in her i)ossesaion. On the 11th of 
July 1882 she mortgaged the rest of the 
properties to Bhagat for a further loan, 
and in 1889 she gave him what is usually 
called in India a ticca pottah of the shares 
of Bhyamal Singh in all the mauzas save 
one. Under this usufructuary leas(i the 
Defendant obtained |X)sseasion of the 
shares covered by it. 

In 1893 Bhagat brought a suit against 

(1) t. R 23 I. A. 1 : 8. 0. I. L, R. 18 All. 
140 (1S96). 

(12) li. R. 26 I. A. 183 ; B, 0. 2 C. W. N 729 
(1898). 
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Nawab Kumari on the mortgage of 1877 
and in execution of the decree on that 
bond purchased the three properties to 
which it related. In 1897 he obtained a 
decree on the bond of 1882, in execution 
of whi<di he himself purchased again the 
reinairung properties held by the widow. 
He thus obtaiiu'd possession of all the 
shares in the different villages which 
Nawab Kumari had inherited from her 
hu.sbiuid for a widow’.s estate. 

Nawab Kumari died in 1900, and the 
Plaintiffs, who are Shyamal Singh’s 
brothers’ sons, and \vho.se reversionary 
right to his estate', though questioned in 
the first Court, is not disputed now, 
brought the nresent suits to recover pos- 
se.ssion of the pro[>erties held by Bhagat 
under the ('X('eution-sales of 1893 and 1897, 
their main contention J'eing that neither 
the mortgages executed by Nawab Kumari 
nor tli(‘ sales thereunder affected more 
than her interest which ceased on her 
death. 

Hari Kishen Bhagat is the principal 
Defendant., hut his sons have been im¬ 
pleaded in both actions, as they are joint 
in estate and living in commensality with 
him, and are, therefore, nece.ssary parties. 

The main di'fence to the Plaintiffs’ 
claims was that the mortgages wore effect¬ 
ed by the widow for valid and legal neces¬ 
sity under the Hindu Law', and, further, 
that they were concurred in by the rever¬ 
sioners, and that consequently the Defen¬ 
dants In virtue of the sales in question ac¬ 
quired the interests of the widow as w^ell 
as theirs. It is to be remarked that in 
neither of the mortgage-suits w'ere the re¬ 
versioners made' parties. 

At the time when the bond of 1877 was 
executed, the nearest reversioner to 
Shyamal Singh was his solo surviving 
brother, Raghubir Singh. After him stood 
Eaghubir’s sons, of whom there were 
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several, and (he sons of two other brothers, 
Bhupal and Jagnip, wlio were dead at the 
time. Amotifi these nephew's of Shyamal 
yiiif^h the names of IVdiari, the only son 
of ]ihu[)al, and of Bajrnng Sahai, a son of 
Jagru]) and a Plaintiff in one of the pre- 
semt aelions, should be particularly men¬ 
tioned, as (hey iigure in the transactions 
in question. 

Tn the instrument of 1877 the name of 
the widow is written by Bajninfj; Bahai 
Sineh. il(‘ also appears to have juir- 
chasefl (he stamp paper on which the bond 
is inscribrd. Amone the witnesses to th(' 
document are Jiaf^huhir and Behari. 

d'he name of the widow in the mortgaf,'e 
of 1882 ni;)pears to be written by Behari 
Bingh, and one of the witnesses to this 
bond is Bajning Bahai. On the lease of 
1889 Kawah Kumari's name is written by 
]Mod('narain, a .son of Jtagliubir, and (he 
vit nesses are Bam I’arshad, anoth.'r 
son of Haghubir, Bishan I’arshad, one 
of the .sons of Behari, and Bajruj'g 
Bahai who al.so a])p(‘ars to have ideuti- 
hed tht' lady to the Begi.strar. Ifoth 
the Courts in India have found that so 
far as (he ticca poliah of .1<S89 is concerned, 
the debt contracted thereunder has been 
satisfied out of (lie usufruct of the pro¬ 
perties covered by the lea.se. 

The points for determination in these 
a^tpeals denend on the transactions of 1877 
and 1882 respectively. The law relating 
to the d<‘alings of a Hindu widow with her 
husband’s estate which devolves on her in 
default of is.sue is now too w'cll settled to 
need a prolonged consideration. To he 
valid as aguin.st the reversioners, or to 
affect their reversionary rights, a charge 
created by a Hindu widow or an alien¬ 
ation effected by her can be siipixTrted onlv 
by iirm^aliunda that such debt was con¬ 
tracted or such alienation w'as made for 
valid and legal necessity, and the onus 


Singh. 

(.f establishing such necessity rests heavily 
on the jxirson who claims the benefit of 
tra.nsac(ions with a Hindu widow or other 
females taking similar estates. The re- 
(luirement of the law may, however, bo 
fultilled by proving the consent or concur¬ 
rence of the reversioners to or in the 
ti'ansactions. 

In the pre.sent cases the Trial Judge in 
a careful and well-cimsidered judgment 
held that the Defendants had failed to 
pirove any valid and legal necessity for the 
mortgages executed by the widow'. This 
vu‘W’ has been affirmed on apix^al by the 
High Court of Calcutta, and there being 
thus a concurrent finding of fact by the 
two Courts in India, that subject is now 
nut of the region of discussi(,)n. Both the 
Courts have further held in effc'ct that the 
pa)-t taken by the reversioners with res¬ 
pect to the (ransaetiojis in question did not 
amount to a consent to bind their inter¬ 
ests. In view of the facts a}id circum¬ 
stances of (he ca.se, their Dordships have 
no hesitatiem in expressing their concTir- 
rence with (he conclusion at which the 
Courts iji India have arrived. The Trial 
Judge has carefidly examined the phraseo¬ 
logy of the two instrunumts, and he is of 
opinion that their language is fully con¬ 
sistent with the fact that the intere.st of 
tiu' widow alone w’as iiiUmded to be charg¬ 
ed. Xor is there anything to show that 
the reversioners who helped her to raise 
th(! loans understood it othervvi.se. There 
is no e\ideric3 that they benefited from 
the transaetions, or tliat so far as they were 
eoneerned Biere was any need for the 
mortgage.s. Their Lordships think that 
when a “ stringent equity,” to use Lord 
Hohlionse’s expression in the course of 
the argument in Jiu'an Sing v. Mtsri 
Lnll. (1), arising out of an alleged con- 

(1) L. R. 28 I. A. 1: 8. c. I. L. R. 18 All. 

146 .1895). 
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sent by the reversioners is sought to be 
enforced against them, such consent must 
be established by positive evidence that 
upon an intelligent understanding of the 
nature of the dealings they concurred in 
binding their inleresis; and that such con¬ 
sent should not be inferred from ambi¬ 
guous acts or be supported by dubious oral 
testimony such as ap])eHrs to have bt'cn 
relied upon in this case. 

In Raj Lukhf’c Dcbht v. Crokool (Jhun- 
tlcr Ckou'dhry (-2), this Hoard refused to 
aflirm the ]>roposilion that meic attesta¬ 
tion by a relative necessarily imports con¬ 
currence, and they added that when the 
consc'Tit of the husband's kindred is re¬ 
lied upon for the validity of alienations 
effected by the. widow “ the kindered in 
such case must generally mean all those 
who are likely to be inl('resled in disputing 
the transaction. At all events there should 
be such a concurrence of the members of 
the. family as suffices to raise a presump¬ 
tion that the transaction amis a fair one, 
and one justified by blmdu l^aw.” The 
observations of the Hoai'd in that case 
.seem to their Lordships to ap])ly with 
jiarticular force to the facts of the presmit 
case. 

On the whole, their Jjordships are of 
opinion that the judgments a]>|>ealed 
from arc right and ought to be affirmed, 
and that these a])pcals ought to be dismiss¬ 
ed with costs. And they will humbly 
advise His Majesty accordingly. 

Solicitors: Mcs.srs. T. L. Wils'cn d' 
Co., for the Appellants. 

Solicitors : il/cwr,?. Theodore, Bell d 
Co., for the E.esfx)nde.nts. 

B. ]). Appeal dismissed with costs. 

(2) SB L. R. (P. 0.) .'57 : 8, c, 13 M. I. A. 

209 at p. 228 ; 12 \V. R. 47 (1809 . 
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CIVIL APPELLATE'JIJElSDICTION.l 

Appeals from Original Decrees 
No.s. 219 AND 241 OF 1910. 

S'l’EPHF.N, J. 

Mcllick, j. The Novvaghur Coal 

1914, Oo., Ln., Defendants, 

Heard, 20, 27 & Appellants, 

2tt, May and t-, 

2, dune. Sashi Budsan Ray, 
Judgment, Plaintiff, Respondent. 

10, June. 

Mining rights —Brabmottar grant oj entire 
mama he ore fennanent iSettlement, effect o', in 
relation to mining rights 

The effrel of a grant of a rent-free 
brailmoftar of the leholc o] a manza made 
before or after the Permanent Settlement 
IS )t()t to transfer anij mining rights. 

d’lon PinsM) SiN'oH r. LumiPUR Coal 
C o. (•■)) and Ki n.ia Bkh.^ry Seal v. Raja 
J) rfi(;\ Pnos\!) Sl.Ni'H (0), relied on. 

Hart A\rai.\ Singh Dko v. Sriram 
(.'hakr vv\R’ri (L, followed. 

Tlic.se wore ap|M:‘als ])referred on the 
llth duiH' lUtO against a. decree of Babil 
Advaita Hrosshad Dey, Subordinate Judge 
of Zillii Maiibluim, dated the ‘iStb Febru¬ 
ary 10 Id. 

The iael.s of the ease will appear from 
the jiidgiiK'nl. 

A'o. 210 ,ff 1010. 

Dr. Hash Behanj Chose (with him 
Bat in'. I, at it Mohan Chose and Karuna- 
moij chose) for the Appellant—My 
groiiiuls are (1) O'liere is no evidence of a 
permaiieul lakheraj brahmottar grant 
made in fa\our of the ancestor of Plain¬ 
tiff’s lessors. 

(1) L, R. 37 I A, 186 : a. c. I. L. R. 37 Cal. 
723 ; 14 C. W N. 746 (1810). 

{Hi 18 C. W'. N. 241; 8. 0 I. L. R. 88 Cal. 
845 (1911). 

(6) Reg. App. No. 197 of 1911, aiuce reported, 
19 0. W, N. 203 (1914). 
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(“2) Even if there was any {(rant it com¬ 
prised the cultivated lands and not tin' 


dmuja lands. 

(3j That even if there was a grant made 
before 1st December 171).‘3, as they allege, 
it did not and could not convey to the 
grantees the sub-soil rights in Ciobiiidpur. 

(4) ^^y client having been in adverse 
[X)ssession of the mines for more than J'.^ 
years the suit i.s barred by limitation. 

(5) I’laintilf's .suit must fail as there was 
a prior lease in favour of Dr. Saise W'hich 
has not been suiTendered by the lessee, but 
^\as actually subsisting at the time of the 
present suit. 

The zamindar had no right to the 
minerals before 1st DecendxT 
Hefers t.o .Manu s Institute, Chap. VHl, 
Sloka hi). During the I^Tinanent Settle¬ 
ment, minerals were n(jt taken into con- 
.sidei’ation in lixing the assessment of re¬ 
venue. Defers to Philip’s Tagore T.aw 
Lectures, f)p. 47, 217, 222, 319-322. 

Ih.'fers to Goltih Chand v. Jauhi Koer (7). 

In the year 1771, Mr. Warren Hastings 
as Clovernor-deneral of India sdtled all 
the mines in Btmgal with a com[)any for 
a 2)eriod of 18 years. 

See “Bengal District Gazetteer’’, VMl. 

28, p. 170. 

That shows that the minerals belonged 
to the sovereign. It was in the year l8iS0 
that the Secretary of State for India in 
Council gave up the rights of the Govern¬ 
ment to the mines in favour of the zamin- 
dars. The lahheraj hralimoitardors be¬ 
ing volunteers could not claim title to 
minerals under the law laid down in S(>c. 
43 of the Transfer of Pro]X)rty Act. So 
the zamindar could not convey the minerals 
before 1793 and the brahniottardars did 
not get it, 

Thtaggrant of the entire village if any 

(7) 17 C. W. N 1195: s. c. I. L. R. 41 Cal. 

286 p. 293 (1913). 


was only a grant of the surface. The onus 
is on the grantee of the brahmottar right 
to prove that he got the minerals also. 

See Tlari Narain Singh Deo v. Srirani 
(Jhakravarti (1), Durga Prasad Singh v. 
Braja Nath Bose (2), Jyoti Prasad Singh 
V. Lachipur Coal Co. (6), Abhirani 
(Joswanii v. Shama Charan Nandi (8) and 
Titurain Mukerji v. Cohen (9), 

The fact that there was no rent shows 
tliat only the cultivated lands were grant- 
('d. The Judicial Committee of the Privy 
(.ouncil inferred so from the lowness of 
th(^ jama in the Pc tana case. 

Uefers to the unrej)orted judgment of 
IIctcher and Richardson, JJ., in Kunja 
licharij Seal v. Raja Durga Prosad Singh 
( 0 ). 

iiofers to sec. 108, cl. (o), of the Trans¬ 
fer of Jh'ojxirty Act. 

Mr. S. P. Sinha, Jiahus Bepin Behary 
Chosh, Salish Chandra Mookerjee and 
Hem Chandra Mukherji fur the Respon¬ 
dents. 

.\o. 211 of 1910. 

Mr. Graham ("with him Babus Man- 
DiUtha Nath Muhherjee and Kunja Behary 
Se)i) for the Appellants—Adoj)ts the argu¬ 
ments of Dr. Ghose. 

Mr. S. P. Sinha (with him Babus Bepin 
Behary Chose, Satish CHiandra Mookerjee 
afid Hem Chandra Mukherji) for the Res- 
I'orulents. -The least’, to Dr. Saise was 
never acted u[)on. It was a paper tran- 

(1» L. R, 87 I A. 136 : 8. 6. T. L. R. 3? Cal. 
723 ; 14 0 W N. 746 (1910). 

(2) 16 0. W. N. 482; 8. c I. L. R. 89 Cal. 
696 (1912). 

(6) 16 C. W. N. 241: 8. c. I. L. R. 88 Cal. 
846 (1911). 

(6) Reg. App. Ko. 107 of 1911, since reported 
10 C. W. N. 203 (1914). 

(8) 14 C. W. N. 1: e. o. 1. L. R. 86 Cal. 1003 
(P. C.* (19091. 

(9) 9 C W, N. 1078 ; 8. 0 . I. L. R. 88 Cal. 
208 (P. 0.) (1906). 
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Bftction. Dr, Ghose admits it to be so. 
So no question of subsisting title arises. 

Then there is no question of limitation. 

[Stephen, J.—You need not labour 
upon that point.] 

Mr. Sinha .—I am entitled to the 
minerals, being owner of the surface. 
Land and the mines under it do not form 
separate hereditaments. If I have land, 
can I not dig under it? If there is any 
severance of land-surface and sub-soil, then 
the question of intention comes in. 

There cannot be and has not been a 
queslion whether a conveyance of land 
passi?s all interest the transferor has. 

Reads Bainbridgo, ('hap. ‘J, s<‘c. 2, p. 38, 
tiiowbotham v. Wihon (10). 

It is not a question of legislation, hut 
ex jure naturw. It is the' law in l^lngland 
and in India. If you sell land, you sell 
also the earth under it. 3’he projKJsition 
that the English law is different and was 
made different by the (,’onveyaneing Act 
is a startling pro{K)si1ion. 3'he Convey¬ 
ancing Act does not mention iniiu's and 
minerals. The words are tlie same as in 
the Transfer of l’nq>erty Act. 

Reads sec. G, cl. (3), of the Conveyanc¬ 
ing Act. 

Reads sec. 108, cl. (o). That section it • 
self shows that rights to minerals pas.s. 
The lease is therefore not a lease of the 
surface but a lease of the mines, lie is 
authorized to work open mines. If the 
lease did not convey minerals, how is the 
lessee e^ptitled to work open mines? 

That shows that transfer of land is 
always transfer of sub-soil. 

I am clear of those Privy Council deci¬ 
sions, because I am not a lessee; I am a 
lakheraj hrahmottardar. Therefore the 
transfer of the property to me absolutely 
was a transfer of the whole interest, mines 

<10) 8 H. L. c. 848 afc p. 860 (1860), 


Bhusan Ray, 

and minerals including. My next point is 
that, I am a grantee of a lakheraj brah- 
mottar —of an absolute transfer. 

A grant of brahmotfar can never be 
taken back. It would be a startling idea 
to a Hindu sovereign. Refers to the 
definition of bmhmottar in Wilson's 
Glossary. It means “ lands granted rent- 
free to a Brahmin f(jr their support and 
to their descendants.” The very name of 
it implies iTermaJuncy. It is a permanent 
tenure and heritable. It was granted in 
the year 1192. The Subordinate Judge 
has found the pnlta to be forged. I do 
not rely on it. The facts are—it is a 
grant more than 125 years old; it has 
descended from generation to generation 
and those jieople who held did not pay 
any rent for it. 'I’he only })ossibIe con* 
elusion from these' bicts is that it is a per* 
manent grant. All the.se facts prove that 
ii is an al>so1ute permanent grant. 

Hefets to Dr. Goiii 's Transfer of Pro¬ 
perty Act, \'ol. 111. i)p. 1370, 1376 and 
1379. If mv inteicst is an absolute 
interest, wliat is left in tlie lessor? If there 
are no heirs, then the tenure will escheat to 
the Government. These lands are free from 
revenue. The (’hakravartis do not con¬ 
tribute for ]niyin('nt of revenue. It is not 
necessary for me to refer to Hindu and 
^^ahomeda)) Ijo w s. Zamindars and taluk- 
dars were deelared to bo proprietors of the 
soil by the I’ermanent Settlement Regula¬ 
tions. By Decennial Settlement public 
(k'mand was fixed upon the land. The 
British Government recognised the pro- 
prietai-y right of the zamindars from the 
heuinniiur. The controversy was settled 
in 1880. 

Prom l)eforc the Permanent Settle¬ 
ment, zaiuindars were proprietors of the 
land. If in 1190 Raja Digbijoy Singh 
had any right to the .surface, he had also 
right to .s('!) his right to the minerals. 

48 
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Bofors to Megh Lai Pandey v. Raj Kumar 
Thaliur (4). 

Babu Bepin Bchanj Ghose.—Sriram 
Chakravarti's case (1) docs not touch the 
question. The question hero was whether 
by a lease of agricultural character minerals 
j)as,s. The case of Diirgu Prasad Singh v. 
Braja Nath Bose (‘i) is quite distinguish¬ 
able. It was a service tenure. In the ease 
of Jyoti Prasad Singh v. fjOchipur Goal Co. 
(5), the relationshij) w’as that of a land¬ 
lord and tenant. Befers to Quinn v. 
Leathern (11). Each case is an authority 
for what it decides. 

Dr. Ghose in reply.—Mr. Sinha has not 
touched the real question in the case. The 
zamindar could not convey any right to 
minerals prior to 1793, and the lakhcrajdar 
being a lransfere(i without consideration 
cannot claim title under sec. 43, Transfer 
of I’rojHjrty Act. 1 strongly rely on that. 

A lakherajdar is also a tenant. 

Beads Gokhul Sahu v. Jadu Nundnn 
Hog (!•_>). 

In Diirga Hnnad Singh v. r>raja N.ilh 
]u»,se {-2), Cord Maenaghlen has .said vvlial 
was held hv (heir I.ordships in Srirant s 
case (1). 

The-J udgment of the ('(u:rt was as 
follows :— 

The Plaintiff brought this suit to have 
the nuiurasi rent-free hrahmottar title ot’ 
his lessors, Defendants Nos. 3 to 18, to the 
^lauza Gobindpur establi.shed; and to 
have it declared that he has a right to 
mines in the niauza, and that the first Dc- 

(1) L. B. 37 I. A. 136 : 8 c. I. L. R. 37 Cal. 
723 ; 14 C. \V. N. 746 (1910 . 

(2) 16 C. W. N. 482 : s. c. I. L. R 39 Cal. 
696 (1912'. 

(«) 11 r. W. N. 627 : 8. c I. L B. 34 Cal. 
.^.■>8 (1908). 

(5) 16 W. N. 241: 8. c. I. L. X 38 Cal 
845 (1911). 

(11) (1901] A. 0. 496 at p. 606. 

(12) I. L. R. 17 Cal. 721 at p. 726 (1890), 


fendant has no such right. His case is 
that at some time before the Permanent 
Settlement the mauza in question was in 
the zamindary of Baja Jaga Mohun Singh, 
the ancestor of Defendant No. 2, who 
granted it as hrahmottar to the ancestor 
of the Chakravarti Defendants (Nos. 3 to 
18) by a pottah, dated the 26th May 1784, 
and on that being lost, by a second pottah, 
dated the 10th December 1790. On the 
Mth of dune and the 1st December 1907, 
the I’lainlitfs took a settlement of the 
under-ground rights of the whole niauza 
from the Chakravartis, and commenced 
to exercise them by sinking a pit. In the 
following March the principal Defendants 
opjx)sed their doing so, and proceedings- 
under sec. 14,'5, Cr. P. C., were instituted 
which led to the Defendants being declared 
to be in }K)s, session. Hence this action. 

The Defendants geneially deny the 
Plaintiff’s title, and set up one of their 
own. This is that on the 2,5th January 
IS9.3, the second DelV'iidant made a 
M-lt’eiiienf of the mining riglits in the 
mauza to om* Puma Chandra Dawn, who 
a.ssigued them to the Katra.s-Jherriah 
('omj)any, who abandoned them in 1896. 
From that time till 1899, the Court of 
W ards, w’lio had taken over the estate of 
Defendant No. 2, tried to secure a lessee 
of the mineral rights, and eventually 
settled them with the, first Defendants on 
the 3rd October 1899, who .say that they 
have since then been in possession. They 
also j)lead that the Plaintiff is barred by 
limitation as they say that he was not in 
possession of the mines or minerals for 
more than twelve years before suit. The 
Defendants raised a further point during 
tho hearing that the Plaintiff’s lease of 
1907 convey.s nothing to him, as the 
Chakravartis had let the same property 
to Dr. Saise in 1896, and that lease waa 
still outstanding. 
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The suit was decreed by the Siib- 
ordinate Judge of Manbhuui, and both the 
Defendants have appealed against his 
decree. They have a[)pealed separately; 
but the two appeals have been heard -to¬ 
gether, and we need not distinguish 
between thorn. 

The points raised before us by the 
Appiillants are as follows :— 

(1) There is no evidence of a permanent 
liikheraj brahmottar grant made 'n 
favour of the I.’lain tiff’s ancestor; 

(2) If there was any such grant it com¬ 
prised only cultivated, and not waste, or 
danya land; 

(.*3) Such a grant whether made before 
or after the date of ll)e IVnnanent Settle¬ 
ment could not pass any mining rights; 

(4) The suit is barnal by limitation as 
the Defendant and his lessees had been m 
[rossession of the mines in the land for 
more than 12 years; 

(5) The suit must fail bi^-ause there 
was a lease to Saise prior to that of the 
riaiutiff, which was actually subsisting at 
the time of the institution of tin; suit. 

The evidence of a permanent hikhcrnj 
brahmottar grant in favour of the Plain¬ 
tiff’s ancestors rests in the first place on 
the patta put forward by the Plaint iff. 
This is dated the ‘27th Anghrau 1197 = 
the 10th December .1790, and contains a 
gift from the ancestor of Defendant Xo. 2 
to Lakshan Chakravarti of ^lauza 
Gobindpur as brahmottar. Tt also re¬ 
cites that the grantor had granted a 
pottah to Bhagwat Chakravarti on the 
16th Jcyt 119‘2=the ‘26th May 1781, 
but that as it was lost, he granted a second 
pottah. The lower Court has disbelieved 
the authenticity of this document, and 
we are not prepared to accept it as authen¬ 
tic. The reasons for accepting it are 
that it is produced from proper cnatoily; 
reference was made to it in the settlement 


proceedings in 1871, in registration pro¬ 
ceedings in 1877, and in the proceedings 
under .sec. 145, Cr. P. Code, in 1908; that 
we have mentioned. The reasons for 
disbelieving it given by the low’er Court 
are fhat the w'riting and paper do not 
appear to be .so old as they purport to be, 

I it was not produced either in the pro¬ 
ceedings under sw. 145 or when this suit 
was brought. The Plaintiff denied having 
seen it m his deposition in this suit, 
though he .said the contrary in the crimi¬ 
nal jirocet'dings; the Judge disbelieves 
the evidence of Shashi Bhusan Chakra- 
vurti who spi'aks to its custody and even¬ 
tual di.'.coveiy Cor reasons with which we 
agree, and he gives good reasons for 
doubting (he indoivements on the back of 
the d<KunK'nl purporting to show that it 
was produced in (be pr(X.-('edings in 1871 
and 1877. The l)ofcndant is not con¬ 
cerned to d('n} that there may have been 
a grant m 178'I; bid he suggests that as 
(he terms of tha( grant were not such as 
would support (he case now made by the 
Plaintiff, he has forgi'd Ex. 2 to take the 
[ilace of tile grant alleged to have been 
lost. Por oursidves we can only say that 
the grant of 1791) has not been sufficiently 
well pro\ed for us to be abhi to treat it 
as authentic. 

The (jiiestion then ari.ses whether the 
Plaint d1 can make out a title in (he 
Chakravaitis, his grantors, apart from the 
discredited paltj, and again we agree 
with the J udge who linds that the Chakra- 
vartis held the maiiza under a rent-free 
brahmottar grant, and not as a service 
tenure. \\’e see no reason, however, for 
holding that the grant was made either 
before or after the Permaiiiml bottle* 
mont. The evidence afforded b\ (!io miilki 
papers of IHIJ (Ex. 1) where the Baja 
retuins Bhagwat Chakravarti as holding 
under u brahmottar pottah of 178^1, the 
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jamahfindi of 1854 (Ex. B2) where the 
manager of the Court of Wards shows 
Gpbindpur pa rent-free, the return of 
1861 (Exs. 14, 13) where the Baja de¬ 
scribes Gobindpur as brahmottar, (lie 
claim by tlie Chakras^artis in 1871 (E.\. 
5) to hold the mauza in rent-free hruh- 
mottar with its recognition by Mr. Bow- 
lett (Exs. 5 and 12), the admission in the 
Boad-ct^ss return of 1872 (Ex. 19) that 
Gobindjiur was brahmottar, even though 
it was made by a manager on behalf ot 
the minor, largely outweigh any inferenee 
that can be drawn from the receipts 
(Exs. 15 30 to 15 39) in which the Chakr.i- 
vartis arc described as “ .limnias, 
while the a])plieiition for the registralioa 
of the mauza as r(‘nt-free hraUmutlar 
and its rejection (Ex. 7) do not, at least, 
tell against the Del'endants’ eontentjon, 
since it is not attempti'd to show that tin' 
land is free from paunent of revenu’’, 
which it would have been for the appli¬ 
cation to have succeedi'd. 

This brings us to the second point ''n 
the Appellant’s case, which is that the 
lands granted to (he ancestors of the Plain¬ 
tiff’s grantors were only the cultivated 
lands in the mauza, and did not include (he 
waste lands. 

From Ex. 15 70 |(he General (Tauzi) 
Begister of revenue-paying lands in 
Manbhum], it appears that the area of 
Gobindpur, a^ it is now known, is 76 
acres, which is about 220 bighas. W’as 
the whole of this granted, in whatever 
manner, to (he (’hakravartis? The an¬ 
swer to this question di'jxmds in part on 
documents that we have already consi¬ 
dered. Thus in the mniki papers of 1813 
the area of the land referred to is stated 
to be approximately 54 bighas. The 
‘^^jpinarks Column ” is provided to show 
bow many bighas of the said mauza are 
^'d.s, how many bighas cultivated, 
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whether inhabited or without habitation 
and it does show that “ in this mauza 
there are 24 bighas of cultivated land, 30 
bigha.s of danga land not inhabited.” It 
also gives boundaries which, on the evi- 
chmee of both parties, in the opinion of the 
lower Court, are the boundaries of the 
entire mauza, and the correctness of this 
fijiding has not been disputed before us. 

In 1801 the ihakbmt map was being 
prepared. The Baja made a return (Ex. 
1.3) ‘‘ that the mauza is brahmottar,'* 
saying nothing of any distinction between 
(he waste and the cultivated land. A 
(leiH)sition by Bam Jvanai Chakravarti 
( Ex. 17) seems to show that measuremeut 
was made of (he «.s7i mauza and no other 
tola was included, and that the entire 
mauza was givc'ii to Bhagwat Chakravarti, 
the grantee in 1781. In settling the 
thatbunt boundarii's it seems (Ex. 18) 
that the matter was left ejitirely to the 
( hakravartis, and that the Baja con¬ 
tented himself with making the return 
(Ex. 13), w’hieh wo have already referred 
(o. The thakbust map itself (Ex. 16) in? 
dicates the extent of the mauza as only 
9 bighas 10 cot tabs, and the boundaries do 
not weiii to have any relation to those 
givam in the mulki papers. This does not 
(it in with tlu) cas(; made by either party, 
and leads to the conglusion that the map 
is not to be relied on and measurement of 
the vvhole mauza was made by Bam 
Krishna Mistri (Ex. 12) in 1871, when he 
found that it contained 59 bighas in all. 
We agree, however, with the Subordinate 
Judge that, for the reasons he has given, 
(here may have been waste lands outside 
the mauza. The Boad-cess return of 
1872 (Ex. 19) made by the tahsildar of 
the Court of Wards in 1872 (Ex. 19), and- 
subsequent returns made by the Chakra- 
vartis, arq all made without any refer¬ 
ence to the existence of waste lands, which 
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if the law contained in Act IX of 1880 
(B. C.) had been complied with would have 
been an indication that no waste lands 
existed in the mauza. We find it difficult, 
however, to attach much weight to this 
argument in face of the reasons for not 
doing so advanced by the Subordinate 
Judge and the evidence to which he 
refers. 

In the proceedings in 1871, when the 
Chakravartis applied to have their brah- 
mottar released from rent, it does not 
appear that either they or iMr. Eowlett, 
the manager for the Court of Wards, re¬ 
cognised the mauza as containing more 
than the 59 bighas mentioned in the 
measurement papers of that year. In the 
application for registration made by the 
Chakravartis in JB77 (Ex. 7) we find 
that it is stated that thi' area of lands, 
which include (Tobind|)ur, has not beeji 
found out by measurement; but that a 
measurement by murris, that is, by a unit 
of cultivated land, is given—a fact whicli 
supports the view taken by the Judge of 
the Eoad-coss papers. 

In 1904, we have a curious petition 
from Akshoy Kumar Chakravarti (Ex. B) 
in which he complains tliat the Katras- 
Jherriah Coal Co. called, the Bird Coal Co. 
is “unjustly possessing the surface lands 
of Gobindpur and another mauza under a 
right derived from the Baja’s estate ; as a 
result of which an order was made (Ex. 
B ‘26) by the Court of Wards disallow¬ 
ing the claim made to the waste lands of 
Gobindpur. The oidor itself was based 
on the Koad-cess returns, and is of no 
importance; but as the Katras-Jherriah 
Co. were in possession of the land merely 
for mining pur^ioses, the limitation of the 
complaint in the petition to surface rights 
is certainly curious. 

In the land acquisition proceedings in 
1905, there seems to be no doubt that the 
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manager for the Baja received all the com¬ 
pensation for waste land that was acquired, 
while the Chakravartis obtained compen¬ 
sation only as cultivators. The Baja’s 
rights to the waste land seems thus to 
have [)asscd uncontested—a conclusion 
highly adverse to the full claim made by 
the I’laintiff. The Judge however pointi* 
out that the acquisition proceedings were 
based on a mistake, as the Chakravartis 
were supposed to have a kheraji and not 
as they i)i fact had a lakheraj brahmottar, 
that the Chakravartis may not have known 
that the (hniga lands were being ascribed 
to the Haja, and that the amounts in 
question wen; not large enough to make 
litigations profitable. This conclusion 
depends in part on the evidence of Shashi 
Bhusan Chakravarti. whom elsewhere the 
Judge has not been inclined to trust and 
in \]e\\ o)' I be fact that Ik' was a party to 
the proceedings and in fact received com- 
]>cusalion under them it ia difficult to 
helie\e lliat he did not know that it was 
also paid to the Kaja as he swears it was 
not. 

This concludes all the evidence on which 
wo must decide this part of the case; and 
We feel that any decision we come to must 
be oj>en to eon.siderable doubt; and neces¬ 
sarily so, because it is probable that for 
many years both the Chakravartis and the 
Baja regarded the lands as of no value, 
and both sides may well have exercised 
rights over them without attracting the 
notice of the other On the whole, how¬ 
ever, we feel disjwscd to attach more 
imiKirtancc to the earlier than to the later 
documents before us : and while we re¬ 
gard the inulki pi[)ers as ambiguous as 
to the point before us, w'e attach a good 
deal of imixjrtanoe to the Baja’s return 
of 1861, and to the fact that the Baja did 
not care to take any part in settling the 
Lhak map, which he probably would have 
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(lone, had the iiiauza boon divided between 
the (Chakravartis and himself. On the 
(jther hand, we .should not like to depend 
much on thf' Jload-ce.ss papers, and though 
(he land acquisition proceedings have to 
be csjrefully considered, we cannot consider 
that they outweigh the conclusion wo draw 
fi’Oiii the earlier jucxieedings. Under these 
circumstances wa^ hold, though with con¬ 
siderable doubt, that the waste lands were 
included in the brahmottar granted to the 
Chakravartis. 

We have next to d(?al with the most 
im]i)ortant point in the case, which, on the 
findings (hut we have come to is as follows : 
Did a grant of a rent-free brahniottar of 
the wholi' of a mauza made before the 
Permanent Settlement pass any mining 
rights'll Prom this |x)int of vit'W wc cori- 
.sider that the case is covered by the deci¬ 
sion in lluri Xaruin Singh Deo v. Sriraui 
Chakravitrti (1). In that case the Subor¬ 
dinate Judge and the High Court both 
held that the Defendants had a perma¬ 
nent tenure at a fixed rental in the Plain- 
till's zamindary; there was nothing to 
show how the tenure originated, or that 
anything had or had not been settled 
about mineral rights at that time. The linst 
Court held that the minerals did not pass 
to the grantee, party, it appears, because 
of the low rent that was reserved. This 
Court .set a.side that finding holding that 
the zaniiIldar had divested himself of 
everything excefit the nominal proprietor¬ 
ship and turned his right practically into 
a perpetual annuity of the amount of tho 
rental. This decision was reversed in tho 
Privy Council. The finding as to thtj 
nature of the tenure created is not over¬ 
ruled and .scicms to be accepted; the in¬ 
ference drawn by the Subordinate Judge 
from^ie smallness of the jama is noticed, 

(1) L. R. 37 I. A. 136 : b. c. I, L. R. 37 Cal. 

723 : 14 C, W. N. 743 (1910). 
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and it was held that on the title of the 
zamindar being established, he must be 
presumed to he the owner of the under¬ 
ground rights thereto api)ertaining, in the 
absence of evidence that he ever parted 
with them. We are unable to distinguish 
(hat case from the ])resent. It there 
seemed lu’obablc that the tenure was creat¬ 
ed after the iVrmancnt Settlement. The 
present tenure may according to our view 
have b(‘en created (}ither behjrc or after 
that event. If however it was granted 
before the Permanent Settlement, the case 
for the Ap])(dlants is stronger than if it wero 
granted afterwards, as tho zamindar's 
iiileiest at thi' time of the grant must have 
been restricted to a ten years’ settlement, 
uliicli may h^ad us to su()|>ose that he 
iiould have been unlikelv to deal with the 
minerals, even it he had power to do so. 
In the former case the juiiM reserved 
was low; here no fjnin at all is reserved. 
The ai'ca of the holding affected in Hari 
Narain's case (1) does not ajipear from the 
judgments, and in the present case the 
lK>int does not help us, as we have held 
that the whole mauza was transferred. 
Had only small projierties such as 51 
higluis out of 200 been affected, it might 
have been argued that the zamindar would 
not have parted with his mineral rights 
on so small a .scale, as, wc are admittedly 
deciding the case by imputing intentions 
to the parlies, which in their ignorance 
of facts know,ii to us they could never 
have formed : and it is this that makes 
the second point wc have decided one of 
essential im)K)rtance. 

I'he rule laid down in Hari Narain Singh 
V, Sriram Chakravarti (!) was afterwards 
followed in Durga Prasad Singh v. Braja 
Nath Bose (2), reversing the decision in 

(1) L. H. 37 I. A, 138 : 8. c, I. L B. 87 Pal. 

723 ; 14 C, VV. N. 746 (1910). 

(2) 16 C. W. N. 482: B. c. I. L. R, 39 Cal 

699 ( 1912 ). , . 
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this Court [see Braja Nath v. Durga 
Prasad (3)], but nothing else was then 
decided that bears on this case. In Megh 
Lai Pandey v. Raj Kumar Thakur (4), it 
was held that the insertion of such general 
words as mai hak hakuk, with all rights in 
the original grantor, would pass the 
minerals, and it is suggested that it was 
this decision that led to similar words be¬ 
ing inserU'd into the yatta in this case (Ex. 
E). On our findings however the terms 
of that document are of jio importance. 
The j)rc8ent ca.se closely ri'sembles Jyoti 
Prasad Singh v. Lachipiir Coal Co. (5), 
where it was held that, thi' zarnindar re¬ 
tained a right to the minerals, as also the 
case of Kunja Behary Seal v. Raja Durga 
Prosad Singh (0) \Yhere Fletcher, J., treats 
the decision in Hari Narain Si}igh’s case 
(1) as governing th(‘ relaticms of a zarnindar 
and any one deriving a title from him 
whether as a tcmure-holder or a raiyat—-a 
construelion in which wo (iiiite agree. 

In the result we hold that the zarnindar 
did not transfer any mining rights to the 
|)r('decessois of the Chakravartis. 

Tlu're remains oidy two points to 1 h' 
noticed on lu'ither of which we need say 
much. 

The first is that the suit is barred by 
limitation as the Defendant and his leB.sees 
bad been in possession of the. miiu's in the 
land for mon; than twelve years. As to 
this w’c agree with the findings of the 
lower (lourt, though we think that on the 
facts of the case his finding is not strong 
enough, as the mining operations of the 

(1) L. «.37I. A 136; s. c T. L. k 27 Cal. 
723 ; 14 C. W. N. 74« (1910). 

(3) 12 C. W. N. 193 ; s. c. I. L R 34 Ca’. 
7.W (1907) 

(4) 11 C, W. N. r.271: s. c. I. L. R. 34 Cal, 
368 (1908). 

(6) 18 C. W. N. 241; a. o. 1. L, R. 38 Cal. 
845 (1911). 

;8) Reg App. No. 197 of 1911. aince report- 
.ed 16 0. W. N. 203 (1914). 


Katras-Jherriah Company before 1896 were 
obviously of the slighte.st possible kind. 

The second remaining point is that the 
suit must fail, because there was a lease to 
Mr. Saise prior to that of the Plaintiff; and 
that it w’as subsisting at the time the 
suit. This ])oint was raised at the “very 
last stage ” of the trial, the onus of proving 
the leas(; and its continuance up to the date 
of the (rial was on the Defendants, and 
he has not discharged it. We therefore 
agree with the lower Court that the lease 
< annot stand in the Plainliff’s way. 

The result is that both the appeals 
before us are decreed with costs. 

Appeals allowed. 


[0171L APPELLATE JUilSDIOTION ] 

ArrEAL KUO.M ArPELI.ATE Dkcree 
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ClIAI’.MAK, J. 
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AM.IAnENNK.SSA BiBEE, 
Plaintiff, Appellant, 

H.vniM Baksh Shikdab, 
Defendant, Respondent. 


Contract Art {l.Y of 187S}— Agreement not to 
‘prosecute concluded without piessure or undue in- 
/uence—Rej^U7ul o consideration money for tueh 
ogricinent, suit /or, if lies. 

The rule of law is that, if money or 
stcurifii he given tinder an agreement not 
to pio'ieriite under such eireumstances that 
there has been pressure or undue influence, 
the transaetion will be set aside and the 
money or security ordered to be returned, 
but d does not follow that, in every case 
of illegal composition of a non-compound- 
able erimiiial offence, a refund can be 
demanded at law and where pressure or 
undue influence is non-existent, a suit for 
refund does not lie. 

Sec. 6h of the Contract Act does not ap¬ 
ply to a ease of this kind. 

3’his was an appeal preferred on the 23rd 
January 1912 against a decree of Bahu 
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Debendra Mohan Sen, Subordinate Judge 
of Zilla Tipperah, dated the 30th May 1911, 
confirming a decree of Babu Bepin Behary 
Ghosh, Miinsif a( Chandpur, dated the 
28th April 1910. 

Imthis case the Plaintiffs sued for re¬ 
covery of a sum of motley alleged to have 
been paid by them to the defendants as 
tomjiensation for compromising a criminal 
case. The facts will ap]H‘ar from the 
judgment of the Subordinate ,7udgo is ap¬ 
peal which is set out below ;— 

“ This appeal arises out of a suit by the 
Plaintiff-Appellant, for recovery of Rs. C80, 
the principal sum of Ks. 03.5 with interest, 
.said to have been given by the Plaintijl to 
the Defendants Nos. I to 5 for withdraw¬ 
ing a certain criminal case, in Avhich the 
Plaintiff's were jirost'cuti'd at the instance 
of Defendant No. J for offences ]ninishablc 
under sec.s. 323 and 147 o*' the Indian 
Penal (.'ode, in res|)eet of the murder of 
Defendant \o. -Vs husband. 4'h<‘ first 
batch of aecusi-d had been punished and 
the Plaintiff's were thi* 2nd batch of ac¬ 
cused sent up for trial. Plaint.ff's further 
allege that thi* J )efcndants N'os. 1 to 
agreed to return the moni'v in case the 
higher authorities prosecuted them again 
for the same offence as they have done. 

“ The Defendants Nos. 1 to 5 appear and 
admit having taken the money for with¬ 
drawing from th(' prosecution, but deny 
that there was any agreement to return 
the money, in case the. Plaintiffs were 
again prosecuted by th<‘ higher authorities, 
and further say, that they fulfilled their 
part of the agreement by withdrawing from 
the prosecution and that the .suit is not 
rnaintainablc, as the consideration for the 
agreement is unlawful and against public 
policy, the offence under sec. 147 being a 
nonUbmpoundable one. 

“ The learned Munsif has found that the 
Defendants agreed to return the money in 


case the Plaintiffs were again prosecuted 
by the higher authorities; but as the con¬ 
sideration for the agreement was unlawful, 
h(; has held that the suit is not maintain¬ 
able, and the Plaintiffs appeal, and it is 
urged on their behalf that the considera¬ 
tion for the agreement is not unlawful 
and that the suit should have been decreed 
in full. 

‘ ‘ When the [^tition for withdrawal was 
filed by the Defendants, the Sub-divisional 
Gni<* ‘r discharged the Plaintiffs under sec. 
2.53 of the Criminal Procedure Code, but 
there was a re-trial under the orders of the 
District Magistrate and Plaintiffs Nos. I 
lo b were acquitted and Plaintiffs Nos. 9 
t(' 12 were convicted. I agree with thi 
learned Munsif in holding, that the con¬ 
sideration for the cimtraet was unlawful, 
the offence imdpj’ .sec. 147 of the Penal 
Code* being non-componndable. The con¬ 
tract was evidently made for stifling the 
I'.roseeutioii and it is void under sec. 2B 
of th('Contract .\ct (illustrationand on 
the princi])les of the case cib'd by the 
learned Munsif. 1 observe that the Sub- 
divisional Officer did not sanction the term 
of the comf)romiHe. In fact nothing as to 
t he payment of the money or the terms of 
the contract was mentioned in the petition 
of withdrawal. 

“ I next find on the evidence that the De¬ 
fendants Nos. 1 to .5 f>crformed their part 
of the contract by withdrawing from the 
))ros('cntion ; there is nothing to show that 
they were any way instrumental to the 
subsequent prosecution of the Plaintiffs, 
On the evidence in this case, I am disposed 
to hold that the Defendants did not agree 
to return the money if the higher author¬ 
ities prosecuted the Plaintiffs again. Such 
a contingency does not seem to have been 
in the contemplation of the parties at the 
time, and on the evidence of the three 
muktear witnesses it appears that no such 
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contract was made. Another mnktear no 
doubt says that there was a contract to re¬ 
turn the money, but in the circumstances 
of this case, I think that it was highly 
improbable that the Defendants should 
have agreed to return the money for a 
contingency for which they were no way 
responsible. 

‘ ‘ In the above view of the case I hold 
that the suit is not maintainable and 'hat 
the Defendants are not bound to refund 
the money as they did not agree to do st) 
if the Plaintiffs were i)roseciited again at 
the instance of the higher aiithorities. 

“In the above view of the case this ap¬ 
peal is disallowed with cost and interest at 
6 per cent, in future.’’ 

Babu Bajendra Ch. Guha for the Afv 
pell ant. 

Babu Satish Ch. Ghosh for the Ees- 
pondent. 

The Judgment of the (;!ouitT was as 
follows:— 

The only jwint raised in this second 
appeal is that the agreement really having 
been in invito a refund suit can be main¬ 
tained in Court. We have only to ]ioint 
out that, neither the pleadings nor any 
issue, nor any finding of the lower Courts 
nor apparently any evidence appears in 
support of the question of fact that there 
was any pressure upon the Plaintiff to 
pay this money in consideration for i\ot 
being prosecuted. The so-called admission 
of the Defendants in their written state¬ 
ment goes directly to the contrary. 

It is urged that in every case the fear of 
punishment is an undue influence and that 
if the Defendant accepts money to screen 
the Plaintiff from punishment he there¬ 
by exerts this undue influence. The 
exceptions given by Pollock on one of 
which alone reliance is placed is “unless 
t|}e agreement was made under such cir« 


cumstances as between the parties that if 
otherwise lawful it would be voidable at 
llie o])tion of the party seeking relief.” 
It is obviously not voidable under sec, 19 
inasmuch as there was no coercion what¬ 
ever, and we are unwilling to read into^ec. 
10 a fictitious use of the dominant position 
of the Defendant. The law says that not 
only the Defendant must have a domi¬ 
nant [xisition, but he must use it, and this • 
has been carefully guarded in all the cases 
in England, to a number of which we 
have been rather unnecessarily referred. 
The rule derivable from these cases can be 
thus staled. If money or security bo 
given under an agreement not to prose¬ 
cute under such circumstances that there 
I'.as been ])ressure or undue influence, the 
transa<dion \\ ill be set aside and the money 
or security ordered to be returned. There 
is one rather doubtful passage in the 
judgment of Lord Justice Bowen in the 
cast; of Jonr.'i v. Me)ioncthshire Permanent 
Benefit BuUdiwj Society (1) which might 
be taken to extend the principle further; 
but the h'ariied Judge expr<‘ss('d himself 
with extreme hesitation, and abstained 
from exprc'ssing any opinion oti it. Were 
we to extend the ju’ineiple in the way which 
we are. asked to do by the learned Vakil 
lor the Appellant, it is |W‘rfectly clear that 
in every case of illegal comjxisition of a 
non-C()iniK)undable criminal offence, a re¬ 
fund can be demanded at law. We have 
no desiri' and no intention to extend the 
law to any such result. It has been held 
that sec. (35 does not apply to a case of this 
kind. 

The ap})eal is therefore dismissed with 
costs. 

Appeal dismissed. 

(1) [I892J 1 ( lu 178 »t p. 186. 


49 
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[CIVIL APPELLATE JUaiSDIOTION ] 

Appeals prom Appeli.ate Decrees 

Nos. .598, 794 to 796 ani> 9] 4 ok 1909. 

IlEjr Chandra (’uai- 
Mookerjee, J. DHURi and others, 
Beachcrokt, J Uofcndants, Appellants, 

1913, 

30, April. Chandra 

ChlAKRARARTTY & Ulir., 

PlaintilTs, Respondents. 

Diist ur.-\t, nature of the right of—Inmoveable 
property, interest in—Circumstances justiiying in 
Jerence as to the existence and law/ul origin oj 
— Limitation—Limitation Act (A’F of 1877), 
Sch. II, Art. ISl — '^Refusal,” meaning 0/ 

The Plaintiffs sued for a declaration of 
their right to recover certain sums of 
money as (lasturat at specified atinual rates 
and for recovery of the sums as a charge 
on properties in the possession of the De¬ 
fendants. It appeared that the Plaintiffs' 
claim for dastiirat mas asserted and alloie- 
ed in Courts of lair since ITOf), .sometimes 
in spite of opposition, on other oeeasions 
u ithout opposition : 

Held —That the inference drawn by the 
lower Courts that the right alleged by the 
Plaintiffs did e.vist and had a lawful origin 
was legitimate and the Plaintiffs had an 
enforceable right to realise the sums 
claimed as dustnrat from the. Defendants. 

That Art. 131 of the Second Schedule of 
the lAmitition Act of 1377 iras applicab'e 
to the case. 

That “refusal” in Art. ISL plainly 
implies a previous demand and as the 
Plaintiffs asserted that there had been no 
demand and re fusil within twelve yenrs 
of the commencement of the present suit, 
the burden was cast upon the Defendants 
to establish that the Plaintiffs did make a 
demand and that the Defendants did 
refuse, arid as there was no evidence of 
f1ti0 demand and refusal the suit was 
prima fade not barred under Art. 131. 

That the right claimed was clearly in 
the nature of an interest in immoveable 


property being a right vested in the pro¬ 
prietors of a specified estate to receive cer¬ 
tain sums of money periodically from 
proprietors of other estates in their charac¬ 
ter as such. 

Under the Limitation Act of 1859, 
a suit to recover such an interest would 
have to be brought within twelve 
years from the date when the cause of 
ai lion arose upon the denial or refusal of 
the right and as it was not .diown that there 
was any refusal, while the Act of 1859 
WHS ill force, it must he held that the right 
was not e.vtinguished before the Limita 
Uun Act of 1871 came into force. 

These \\ere apiK'als ]Referred on the 
ilth of April 1900 af,Mjnst the decree of 
E. E. Forrester, Es(j., District Judf'e 
of Zillii ]\ridnai)orc, dated the 19th of 
December 1908, allirming the decree of 
Dufju lT|>endra Nath Biswas, Munsif, 3r'l 
Court at that place, dated the ‘i8th Sep¬ 
tember 1907. 

I’he facts of the case; will apf:»ear from 
the judgment. 

Babus Dwnrka Nath Charkrahartty, 
Mohini Mohan Chailerjce and Jjalit Mohan 
Bannerjec. for the Appellants. 

Babus Bepin Behary Ghosc and -Lalit 
Mohan (Ihose for the Respondents. 

The JllD(iMF,NT OK 'I'HF, CoUUT WUB ES 

* 

follows ;— 

'I’hosc are apjwals by the Defendants m 
suits commenced by the PlaintitTs-llcspon- 
(lents for declaration of their right to re¬ 
cover certain sums of money as dasturat 
at s|K'dfied annual rates and for recovery 
«.f the sums as a charge on properties in 
the possession of the Defendants. The 
Courts below have decreed the suits. On 
the present appeal, two points have been 
takon, namely, first, that the Plaintiffs 
have no enforceable right to realise the 
sums claimed as dasturat from the Defen¬ 
dants; and, secondly, that the right, if it 
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ever existed, has been cxtingaished by 
operation of the statute of limitation. 

In so far as the first iroint is concerned, 
it is necessary to ascertain the exact 
nature of the right claimed by the Plain- 
tifl's. The Courts below have observed 
that the precise origin of the right cannot 
be traced; b)it it has been found that the 
right has a lawful origin, and the theory 
put *’orward in explanation of the origin 
of the right is ])lausible. It is stated that 
the predcoessor-in-inlerest of Ttaja Brij- 
nand who was the |>roi)ri(!lor of estate 
Sabung transferrt^d, towards the end of 
the eighteenth century, |)ortions of his 
estate to diffen'nt persons on condition 
that the latti'r and their re])resontativ'es-in- 
interest would in ]>erpetuity pay to the 
transferor and his representatives-in-in- 
terest certain sums as da-stiirut. ^\’hY an 
agreement of this description was made 
may nut be possible to asc<'rtain at this 
distance of time; l)ut if the proprietor 
treated hijnself as entitled to the profits 
of the estate, he might very well reserve 
to himself the right to rccidve a |X)rtion 
of these protfis, allhf)ugh (he estate it- 
fkdf was transh'rred to other j)ersons. In 
any event, in I79r) when the rigid was as¬ 
serted by the }>redeeessor-in-interest of 
the presimt Plaintitfs and the claim was 
discussed by the ])redecessors-in-iiderest of 
tht> Defendants, it was found that the then 
Tdaintilfs and their predoc('.ssors had been 
in enjoymeid of the right from time 
immemorial, and it has been stated 
before us that at that time the period of 
onjoynuuit had extended over nearly (wo 
centuries. From these fads the Courts 
below have properly drawn the inference 
that the right had a lawful origin. The 
right was asserted successfully in 1796. 
It was again in controversy in 1854, 
when the claim was resisted on tho 
ground that tho sutn demanded consti¬ 


tuted an abwab or illegal cess. This con¬ 
tention was ovemiled by the Sudder 
Court [Rant Mohun v. Ram Churn (1)], 
and claim of the then Plaintiffs was 
allow(!(l. Later on the sum was sought to 
bo realised as rent, but the claim was dis¬ 
missed on the ground that the money 
could not be njcovcred as rent in a Revenue 
Court \R(nn Churn Bancrjec v. Torita Ch, 
Pal (yj)]. JJni it is worthy of note that 
the decision last jnentiotu'd did not nega- 
tiv(^ the right itself. ^Vc have also the 
fact that, on many (K;casions, the prede¬ 
cessors of till- J’laintifts obtained decrees 
against the [)redecessors of the Defendants, 
either upon contest or <:.v-parte, on the 
basis of tile alleged right, though, 
no doubt, in some instances, the decrees 
were made In Revenue Courts on the erro- 
Jieous assumption that tho sums claimed 
were iwoverahli' as rent. But although 
the.se decre4!S were made without jurisdic¬ 
tion, tlie fact remains that th(> claim was 
as.serted and allowed, .sometiimes in spite of 
opposition, on other (K’casions without op¬ 
position. From all these eircuuistances, 
tlie Coil its below liave drawn (he inference 
that tile right alieged liy (he Plaintiffs does 
e.xist. In our opinion that inference is 
perl\’ell\ legitimate, and conseipiently the 
(irst gioimd takim by the Appellants must 
1)( overruled as entirely unsustainable. 

In so far as the stniond point is con¬ 
cerned, the (iu('stio,n arises whether th«‘ 
right lias been e.xtinguished by limitation. 
It is clear (hat .\rt. Pll of the Second 
Sehedidt' to the Indian Jjimitation Act of 
1877 is applicable to (he ca.se. That 
artieli' provides that a suit to establish a 
periodically reciirriug right must be coni- 
meiict'd within twelve years from the dale 
wdien (he Plaintiff is first refused enjoy¬ 
ment of the right. Now “ refusal ” plain- 

(1) Deng. S. D. A. for 1S54, p. 604. 

(2) 18 W.R. 813 (1872;. 
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ly implies a previous demand [^Rmji v. 
liala (8), Kamvian v. Budlia Singh (4), 
Durga v. Bhomitu (5) and Gohna v. Ihlas 
hlian (6)]. As the Plaintiffs asser^ that 
there has been no demand and refusal 
within twelve years of the commencement 
of the ))resent suit, the burden is cast upon 
the Defendants to establish that the Plain¬ 
tiffs did make a demand and that the 1 ) 0 - 
fendants did I'efuse. Of this, there is no 
evidence, ('onsetpiently the suit is primd 
fade not barred under Art. Pll. 

But it has hem contended that as 
there was no [)rovision in the Limita¬ 
tion Ac! of corresjxjnding (o Art. 

131 of the Limitation Act of 1877, 
the right now claimed might coneev- 
ably luivc been barred Ix'forc the Limi¬ 
tation Act of 1871 came into force, 
and if the right was so barred, sub¬ 
sequent statutes could not operate, to re¬ 
vive a right already extinguished under 
the previous stalute. Tt is consequently 
necessary to determine whether the right 
had been extinguished under the Limita¬ 
tion Act of 1859. For the de<*ision of this 
question, we must examine the precise, 
nature of this right. In our ojiinion, lla 
right claimed is clearly in the nature of 
an interest in immov(\able ])roperty, as it 
is a right vested in the projirictors of a 
specified e.state to receive certain suras of 
money |)eriodically from proprietors of 
other estates in their character as such. 
The right on the one hand and the obliga¬ 
tion on the other are annexed to immove¬ 
able pro|)er(y. In fact, the right has been 
so recorded ever since 1795 by the rcven ie 
authorities, an;l on the occasion of the sale 
of the estate claimed by the Plaintiffs, it 
had been proclaimed that the purcha.ser 
was entitled to the right to receive this 

(3) l L. B. 16 Bom. 1.3.’) (1890), 

(4) [1882] Punj, Rec. 146. 

(6) [1888] PuDj. Rec. 106. 

(6)f [1889] Punj. Rec. 134. 


dasturat. Now, if the right is annexed to 
land, it is clearly an interest in immoveable 
property; for as pointed out by Sir James 
Colville in the case of Maharana Fateh 
Sangji v. Dessai Kallianraiji (7) a right of 
this description to receive an annual pay¬ 
ment, which has a legal foundation and 
of which the enjoyment is hereditary and 
the liability to make the payment whereof 
is not personal to the Defendant but one 
which attaches to him into whoso hands 
the village may pass, is an interest in land; 
it is money payable by the Defendant 
virlute toiurae, the interest [lossesses the 
qualities both of immobility and of infinite 
duration in a degree, which would entitle it 
to the character of a freehold interest in, 
or issuing out of, real property under the 
English Tjaw (Cruise’s Digest, Vol. T, p. 
47, pi. 10). Tf then the right in question 
is an interest in immoveable property, 
under thi' Limitation Act of 1859, a suit 
to recover such an interc.st would have to 
be brought within twelve, years from the 
lime when the cause of action arose; and 
the cause of action would obviously arise 
upon the denial or refusal of the right. 
Consequently, the question arises, whether 
there was a denial of the right at any time 
when th(‘ statute of 1K59 w’as in force. In 
tlii.s connection, it has been urged thatdn' 
the litigations of 1861, the predecessors of 
the Defendants denied their liability to 
pay the sum claimed. The written state¬ 
ments, however, have not been produced ; 
on the other hand, from the abstracts 
given in the decrees, it is dear that there 
was no denial of the right of the Plaintiff 
to receive dasturat. There was a denial 
of the liability of the Defendant on special 
grounds, such as the transfer of the estate 
into other hands. In one of t|ie cases, in¬ 
deed, there is evidence to show' that not 
only was there no denial, there was an 

(7) L. B. 1 I. A. 84 at p. 58 (1878). 
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admission of liability. One of the prede¬ 
cessors of the Defendants required his 
subordinate tenure-holder to pay the 
dasturats to the predecessor of the Plain¬ 
tiffs; this justifies the inference that at 
that time the dasturat was still lawfully 
payable to the Plaintiffs, Under these 
circumstances, as it is not shown that 
there was any refusal while the Act of 1850 
was in force, wo must hold that the claim 
of the Plaintiffs was not extinguished 
before 1873, and we have already held that 
since 1873, nothing has happened which 
could Oixtijiguisli the right. The second 
ground consequently fails. 

The result is tliat the decrees of the 
Courts below arc affirmed and these ap¬ 
peals dismissed with costs. 

A ppeal dismissed. 


[CIVIL APPELLATE JURISDICTION.] 

Appeal from Oriuinal Decrf.b 
No. 210 OF 1913. 


M00KF.KJEE, J. 
Beachcroft, J. 
1914, 

Heard, 3 and 

4 August. 
Judgment, 

4, August. 


PROKASH (JhANDRA 
Ghosh, Applicant, 
Appellant, 


V. 


Hasan Baku Bibi, 
Respondent, 
Opposite Party. 


Mortgage—Demand ,or payment leithin term — 
Interest payable to mortgagee 


If the mortg^igce makes a demand for 
payment within the term and the mort¬ 
gagor complies, the mortgagee cannot 
insist upon payment of interest for the 
whole of the term. 

This was an ap^^eal from a decision of 
H. P. Duval, Esq., District Judge, 24- 
Parganas, dated 2r)th April 1913. 

The facts of the case will appear from 
the judgment. 

Bahus Baidya Nath Dutt, Tarakeswar 
fal Choudhury, Mohini Nath Bose and 
Bhupendra K, Ghose for the Appellant. 


Bahu Probodh Chandra * Chatterjee tenr 
the Re.spondent. 

The Jttdoment of the Court was as 
follows :— 

This a])peal is directed against an 
award in an ap|X)rtionment ca.se under the 
Land Acquisition Act. The facts neces¬ 
sary for the (h.'cision of the question of 
law r.iised before us may be briefly stated. 

On the. 28th September 1912, the Ap¬ 
pellant advanced Rs. 5,000 to the Res- 
iwndeut on mortgage of four properties in 
Calcutta. 'The mortgage-money was re-* 
I>ayal)lo on the 28th September 1913, and 
carried irilerest at 12 per cent, per 
annum. One of the pro[>orties given by 
\.ay of .seciiiily was the subject-matter of 
a proceeding under the fjand Acquisition 
Act. 'The statutory declaration for the 
acquisition of tin; land had been published 
on the 2nd February 1912 and the award 
of the Collector made on the 20th Septem¬ 
ber 1012. The record does not show 
vvhethor the mortgagee was, at the time 
when he acee)>tod the soeurity, aware of- 
the [)i-oceedings under the Jjand Acquisi¬ 
tion Act ; it is probable that he had nc 
knowh'dge thereof, and the ease has been 
tried on that assiim()tion. On the llth 
October 1012, the morlgagee applied to 
the Laud .\e(|uisilion .hulgo that the 
mont'v du(‘ under bis mortgage, namely, 
Rs. 5,000 as principal and Rs. 600 as 
.interest (lu'n'on for one year might be 
paid <0 liitu out of the comix'nsation 
money. The mortgagee in substance 
wantc'd a return of the mortgage-money 
tog(dher with interest for the full period 
of one year. The mortgagor did not con¬ 
test the claim for the principal amount, 
but urged that she was not liable to pay 
interest for one year. It is needless to 
consider whether this question could have 
been considered in the course of^e land- 
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acqui.sition pracecding; for no objection 
was taken by oitl)er of the parties, and, it 
is in the interest of both, that the question 
in controversy between them should now 
be finally settled. The Land Acquisition 
Judge has hold that the mortgagee was 
entith'd to interest only for one month, 
and ha.s accordingly ordered the payment 
of Its. 5,000 to him. The mortgagee is 
not satisficed and has ap]x?aled to this Court 
with a view to obtain an additional sum 
of Its. 550 as interest for eleven months on 
the loan. 

On behalf of the Appellant it has been 
argued that under the UKirtgage contract, 
ho was (’iititU'd to interest for one year 
and that tl)e mortgagor is bound to pay 
that sum even though the mortgage-money 
i.-; re-paid on an earlier date. In supixert 
of this contention, reliance has been placed 
upon the dc'cisions of the Judicial Com¬ 
mittee in the erase of BaJdtcari Begum v. 
Hus:iini Khanunt (1). 1’hat case, how¬ 
ever, is an authority only for the pro]X)- 
sition that, ordinarily and in the absence 
of a special condition entitling the mort¬ 
gagor to redeem during the term for which 
the mortgage is created, the right of re- 
dem[)tion can only arise on the expiration 
of the sjM-cified period. This principle is 
of no a.s.^istance to the A[)|xjllant. It nee 1 
not be disputed that the mortgagor is not 
entitled to redi'cin before the debt becomc's 
due; and it was held in Brown v. Cole (2) 
that he is not entitled to redeem before the 
debt becomes due, even though he may 
ofter to pay interest for the whole penaod. 
[See also Burrough v. Cranston (b).] 
But in the case before us, the contract 
between the parties cannot be performed 
according to its letter, by reason of cir¬ 
cumstances beyond the control of the 

(1) I. L. B. 36 All. 19.6 (1913). 

(# 14 Simon 427 (i^45i 

(3) 2 ir. L. K. 20.1. 


parties. No doubt, the mortgagor agreed 
to keep the money for one year; but that 
was on condition that the land should re¬ 
main security for the loan during the term. 
The land, however, has been acquired and 
the mortgagee has lost a i>art of his secu¬ 
rity. As soon as this happened, the mort¬ 
gagee applied for return of the mortgage- 
money. The question consequently arisc.s 
whether he is entitled to interest thereon 
for the whole of the term. We are clearly 
of opinion that the claim is unjust. 

It is well settled tliat if the mortgagee 
makes a demand for payment within the 
term, and the mortgagor complies, the 
mortgagee cannot insist upon payment of 
interest for the w'hole of the term. Eefer- 
enee may, in this connection, be made to 
the cases of Letts v. Hutchins (4), In r? 
Moss (5) and Smith v. Symth (6). Indeed, 
where the mortgagee ha.s given notice re¬ 
quiring payment within the term, he can¬ 
not withdraw it, without the consent of the 
mortgagor ; Sanilcy v. [Vildo (7). 

In the present case, the mortgagee might 
have called upon the mortgagor, under 
sec. ()8 of the Transfer of Profierty Act, to 
give additional security. He did not 
adopt that cour.se, anti claimed a refund 
of the money, to w'hich the mortgagor con- 
.sented. Under thc,se circumstances, it is 
plain that the mortgagor wars not bound 
to pay intt'rest beyond the pisriod of ono 
month. Keliaucc has finally boon placed 
ujion the provi.sions of secs. 108 and 114 
of the Land Ulauses Act, 2845, relating to 
the actpiisition of mortgaged prope-rties. 
It is sufficient to observe that the Indian 
legislature ha.s not framed similar pro¬ 
visions applicable to this country. 

The result is that the decree of the 

(4) L R. 13 E(i. i;6 (1S71). 

(fi) SI Oh D. 90 1«8S). 

(6; [1891] 8 Ch. 660. 

(7) ^899] 1 Cb. 747 ; on app. [1899] 2 Cb. 

474. 
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Prokash Chandra Ghosh v. Hasan Banu Bibi. 


Court below is affirmed and this appeal dis¬ 
missed with costs. We assess the hearing 
fee at ten gold mohurs. 

Appeal dismissed. 


[CRIMINAL BEFEBENCE ] 

Rkf. No. 3 OF 1914. 


Fletcher, J. 
Beachcroft, J. 
1914, 

3, December. 


The (Corporation of 
(Ulcutta 

V, 

Monmoth A Nath Srtt 
and others. 


Calcutta Municipal Act {III, B. oj JS9f)\ 
sees ,34'% 4^’—iVoOce /or temoval of dilupidated 
hut belonging to tenant ii can be served on the land¬ 
lord 

The definition of owner of land as given 
in sec. 3, sub-sec. (.32), includes both the 
landlord and the tenant and a notice under 
.sec. 343 for the removal of a hut be¬ 
longing to the tenant can be served upon 
the person who is the owner of the land 
and such person having had a notice served 
upon him is liable to comply with the terms 
thereof. 


Sec. 442 of the Act which contemplates a 
different set of circumstances does not in 
any manner abridge the power conferred 
by sec. 343. 

This was a reference under sec. 432, ('r. 
P. C., made by Mr. N. C. Ghattak, Muni¬ 
cipal IMagistrate of Calcutta, on the 22nd 
September 1914. 

The letter of reference with the suj>ple- 
ment thereto, dated 22nd October 1914, 
i; set out below :— 


“ The accused ari; owners of tlie land <jU 
which there is a dilapidated hut belonging 
to their tenant Jatindra Biswas. Tho 
hut is said to be dangerous to passengers. 
The Chairman issued a notice under sec. 
343 of the Act III (B. C.) of 1899 to the 
owners of the land requiring them to pro¬ 
tect the dangerous but within one week, 


but as they failed to protect the hut with¬ 
in the time specified in the' notice, they 
have been prosecuted before me under 
sec. 574/343, Act III (B. C.) of 1899. 
The accused tried to get the hut repaired 
by their tenant, but the prosecution thinks 
that the hut is still in a dangerous condi¬ 
tion aud that it requires ro-erection. The 
Defendants now say that as they are not 
owners of the but, it i.s beyond their power 
tf- protect it. The question to refer to the 
High (^ourt for opinion is, whether sec. 
343 of the Calcutta Municipal Act is ap¬ 
plicable when the hut and the laud on 
which it is built belongs to the same in- 
di\idua] and whet her ludice should have 
been is.sued in this case to the owner of the 
hut under sec. -112 of the' Act. In this 
case the J)efen(lants have no power to 
demolish the existjiig structure of their 
tenant and to re-enrt it without his con¬ 
sent. They may be prosecuted for house¬ 
breaking or mischief if they pull down the 
structure of their tenant.” 

‘‘M’ith reference to thi' High Court’s 
order (Chid Justiec and Teiinon, J.), 
dated Ifith ()<'tober 1911, directing 
mo ‘ to aiiumd my reterence by stat¬ 
ing definitely whether the accused is 
the owner of the hut or not’, I have 
the honour to .state that the accu.sed aro 
not the owiKTs of the hut in que.stion that 
the land on which the hut is built lielongs 
1(y them, but that the hut belongs to their 
truant .lalindra Mohan Biswas. 

” The record is re-submitted for the 
opinion of th(‘ High (\)url on my reference 
as to whi'ther sec. 313 of Act HI (B. C.) 
of IS'.IO is applicable in this case, or 
whether notice should have been issued in 
this case to the owner of the hut under 
sec. 442 of the Act,” 

Bahu Baranashibasi Mukerjee for the 
Complainant. 
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The Corporation or Calcutta v. Monmotha Nath Sett. 


Jidhu Hecra Lai Sanyal for the De¬ 
fendant. 


follows :— 

Dletchek, J.—This case conics before 
us on a refci'ence made by the 'Municipal 
Magistrate of Calcutta in his capacity as a 
Presidency IMagisIrati' under see. 413-2 of 
the Code of (jriminal Procedure. The 
question referred liy the learned Magis¬ 
trate is not very ch^arly stated in the letter 
of reference ; hut the learned Magistrate 
has sent a supplemental letter, and the 
question which has to he gathered from 
the two letters is whether sec. 343 of the 
Calcutta ifunicipal Act is applicable when 
the hut and the land on which it is built 
belong to different individuals. The case 
that the Magistrate has before him is a 
case where the tenant on the land is the 
owner of the hut and the only question we 
have to con.sider is whether under sec. 313 
Oi the Calcutta Municipal Act the notice 
can be served u|X)n the fR'.rson who is the 
owner of the land. The section says that 
it may be served iqKm the owner of tlie 
land. The detiuition of “ ow ner of land ” 
obviously includes l>oth the landlord and 
the tenant. “ Owner of land ” is defiiU'.d 
in sec. 3, sub-sec. (32), and that obviously 
includes the landlord. The duty of re¬ 
moving a building w'hich comes within the 
terms of sec. 343 after notice has been 
served falls clearly, among.st others, on 
the landlord. That seems to me to be 
without doubt. 

Then the h'arned ^^agistrate seems 
to have got .stunewdiat confused over 
sec, 44‘2. Ife seems to have included that 
section in some manner in this letter of 
rfJJpence. 8cc.. 442 contemplates a 
different set of circumstances. What is 
contemplated by sec. 442 is that where in 
the opinion of the Chairman a building is 


sc* imminently dangerous that it is neces¬ 
sary to erect .a hoarding to prevent it 
from falling on passengers—I suppose, 
f>as8engers in a public street, and for that 
another 8(d. of provisions is enacted. But 
sec. 44‘2 does not, in any manner, abridge 
the power that is conferred by sec. 343. 
Under sec. 343 the person who is the 
owner of the land having had a notice 
served u|)on him is liable to comply with 
the terms thereof. That is the ordy point 
that arises in the reference. 1 think, the 
learned Alunicipal INfagistrate after this 
expression of opinion ought to have^no 
difficulty in disfxjsing of the case before 
him. 

J3j';.VCHCROPr, d.— In regard to the firs! 
]X)int of the (pie.stion, it is quite clear that 
sec. 313 af)plies to the facts slated. The 
langiiiigc of the section is clear and un¬ 
ambiguous. 

The second part of the question Is 
“ wheth(‘r notice should have been issued 
in tliis case to the owner of the hut under 
sec. 4'12 of the Act.” No doubt the 
Cliairman could have issued a notice on 
the ow'Jier of the but after taking the stej) 
contemplated in the first part of the sec¬ 
tion, if be consid(‘red the building to be 
iit such a ruinous state as to make those 
steps necessary. But that w-as a matter 
for the Chairman to decide. The section 
provides that, if be. wmsiders a building to 
bo in so dangerous a state as to render 
immediate steps necessary for the safety 
of the ]>ublic, he is to take those steps and 
then to serve notices on the owner and 
occupier. It contemplates a case of much 
greater urgency than sec. 343 does, and in 
no way limits the powers of the Chairman 
under the latter section. 
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British Company composed ot enemy share= 
holders, if enemy person. 

The Court of .\|)|X';il m KukIr'"! hu^ recently 
(lecided t\No very long delialrd .|ucstiuns (in 
luternatioiiiil law willi wliuv. Law (uuitb 
Ihrougliout the Lritisli Lni|)ire are inuie m- 
timatSy concerned than other iiiiestions o 
public International-law. One ^ 

whether a coinjiany registered as a Lntish oi ^ 
pauy is an enemy i>crson hy reason o| 
maiority of its sharcholdei^ lieiiig alien enemies. 
In the case of The Coulmnital Tare Comjuvuj 
Lil., it was held by dudges ol the High t omt 
m England that it was not and that the com¬ 
pany was entitled to siu- and ivcow-r it.s deb s 
although only two shares oni ol , 

Shares were hidd by its -Managing I >"^'“<01 -u d 
Sevretary in England ipid the. 

Shares were held by Hermans and a (.e a 
Comiiany in llaiiovcr. On appeal hv the Lritish 
judgment-debtors it ^vas argiie.l 
Court of Api>eal that a CMmpany so 
could not he regarded m tirni' ot w.-ir as a sub e 
of the Crown, inasmuch as 
no mind and that it could not he loyal or disby al 
to the Crown and that only th.' ehnraeter ot the 
shareholders would go to determim' 1 
character. It was further urged at the Bar 
that it would be contrary In public ]X)1icv to 
allow this company composed mostly of alien 
enemies to collect their debts irt England. 

The Court of Appeal ruled ho\t?ever that the 
question was concluded by Jonson v. unfon ten 


Consolidated Mines (Ld.), [1902] A. C. 484. 
Their Lordships also refused to ride the imruly 
horhe. of public policy for they apprehended that 
ouci' Ihcy got astride, they would not 
V heie it might carry them. The Lord Cmet 
-liistico, the Master of the Rolls and three m 
their euiiipaiiion Lord .liistiees of Appeal, with 
duK Lord .lustice Buckley dissenting, observ^ 
that notliiiig would lead more easily to create 
eoiilusion 111 law tliau to allow considerations of 
I iiblie pohev, as distingmslied from law based 
,m„u public policy, to he a gromid of judicial 
,!.>eisi,m. Then- Lordslup.s further observed 
ill,it ii wai- mulouhtedly the policy of the law 
to legaid snb>taiice and to disregard form, but 
■ iilc.t;iuec must not be tieated as iurin becau^ 
that eniiisc might ap|a‘ar eoiiveiiieiit in a parti- 
oulm- eav, h'mther (hat although by Royal 
J'rorlamatioii it was prohibited to make pay- 
meiil'' " to or for the bmielil of the enemy , 
thi. pioiiiiutioii did not apply when payment 
was made to a compati\ and tluit payment to 
th<‘ ciimpany was not paynmnl lo alien enemy 
.shari'lioldms lor their henelil. 

We must mention however that the Plaintiff 
saliMu'd the .Judges that no money had been 
transmitted to alien enemies since the outbreak 
of war It is to he noted that Lord Justice 
Jhiekicv, who is a givat authority on Coin|iany 
law and eiijovs the reputation of being a very 
technical lawvcr, .seemed to be of opmion 
lhai what his brother Lord Jmstices^reg.ardcd 
as “ suhstauco ” v'as after all a mere form . 
If the Hritish Managing Direetor lias full jxiwers 
of th.' Directorate of the Company, he may sue. 
ihij IS h(' conqK'tent to o-xercisc all the powers 
of the l.nrectors and shareholders at all times? 
Tliev are the company in fact and the official 
designation of th(‘ company may not very im¬ 
properly be called a matter of “ fop ’ ■ So it 

(iifiieult to sav which of these views is in^re 
technicfd- The substance of the judgment so 
far as we can see u? that the debtors should 
not b(' ('uconraged to inalvc the war an excuse 

n 
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for non-payment of But tlic moral of it 

all is that no money should bo allowed to ue 
remitted to enemy country during war. 

HlixXS Bea or IJIPIJTABJLITV UNDER THE LaW 

OF England. By Doiujlas Atkenlivud Stroud, 
LL.P. lOld. London ; Su'oci and Maxwell, 
Ld., 3, Chancery Lane. Brice il-ls. 

That the concoptioi) of mens rca is at the 
foundation of all crnnmal ros[.>onsihility is one 
of the truisms of English Junsjirmlenco, and the 
fact that in some instances its existence is “ con¬ 
clusively ” presumed so tar from detractmg from 
its universality goes rather to eontirm it. To be 
more precise, according to English legal theory, 
mens rca must be either proved or presumed to 
make an act a crime. 

Though the conception of mens rca is as old 
as the Engli.sh theory of crimes, and criminal 
lawyers are confronted by it at every turn in 
practice, the present book, so far as we are 
aware, ap|X'ars to represent the first attempt to 
deal rtith the subject philosophically and in all 
its bearings upon the vaiious as[)ects of the 
Law of ('rimes. It was written as a thesis for 
the degree of Doctor of Laws in the University 
3f London, and has been ajiproved as such; and 
tor ample reasons, for looking carefully into the 
b(X)k wp do not find that J)r. Stroud has spared 
jither him,self or the. authorities in trying to 
inalyse the couce|)tiou in its various ramifica- 
iions and arriving at coned conclusions. l)r. 
Stroud’s method of dealing with the subject 
nay be best appreciated by a consideration c'f 
bis analysis of the excuses from conviction of 
:;rime of which he gives a chart at the oiitsid. 
He siibsimies the.se excii.ses under four general 
firinciples ; (!) Ab.sence of intention; (2) Ab- 
jenei' of volition; (3l Coercion; and (4) (\-ea- 
donal excuse, which last cover cases of self- 
"lefence, provocation, privilege and consent. 
Compulsion comes under the second of these 
principles, incajiacitv under the first. Under 
the title of (hw.9/-crimes. Is di.srais.sed that class 
>f crimes where I fie intention is imputed 
whether absolutely or subject to rebuttal Viy the 
accused. Negligence of a certain type is one 
form of me}is rea and a chaptier is devoted to 
“ Active negligence ”. We do not propo.se to 
go into the w'Qpk in greater detail in this notice. 
Rufiic<‘ it to that it is a very instructive 
treatise on a not unfamiliar subject, and a peru¬ 
sal of its ,300 odd pages of carefully arranged and 
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assorted materials under the author’s able guid- 
anc(.‘ will be amply repaid. 

IMjnhaj kt Talibin. A Manual of Muham¬ 
madan Law, according to the School of Shafii. 
By Malituddin Abu Zakaria Yakya Ibn Sharif 
en Nawawi. Translated into Lnglish from the 
French Edition of L. W. C. Van Den Berg. 
By E. C. Howard, Late Dislnet Judge, Singa¬ 
pore. London : 11'. Thacker and Co., Creed 
Ijanr, E. C. Calculta and Simla: Thacker, 
Spink and Co. L914. Brice, Rs. IH-O. 

This publication should prove an ac([uisition 
to all stiidmits of Conijiarative durisprudence 
and paiticulaily to jurists labouring in that 
special field ot It which conei'rns itself with 
Mahomedan Law. In India, however, the 
\iews ;ind opinions of Muhammad Ibn Idris 
Ash Shafii arc not generally considered to 
be of jiaramount authority, that place being 
ie,serv(;(l lor Abu Ilauihi, who is par ex- 
tellener the '‘upholder ol [irivate judg¬ 
ment," Shafii being, on the other hand, 
|■e(■kl)lled as a liaditiomst, though a tradilionist 
cl a mole cniical tyjic than even his master 
Malik who, il is well known, combined m liitn- 
.self the (pialities of both jurist and traditionist. 
Shalii, liowiver, is not without followers 
even in India. There are quite a number of 
Shafi-iles in Bombay and .Madras, though 
.Urica (and particularly Egypt) is the strong¬ 
hold of his doctrines. Llfifcrenccs to Shafii thus 
(xcur in Indian text-l>ooks on Mahomedan 
Law, though only in an e>cca.s;oiud way. The 
present publication, it is explained, is not a mere 
translation of the Arabic text of Shafii; but is a 
paraphrase based pailly upon the Mohurre.r and 
the ('om.nei'tary of IMehalli, and partly ujxm 
the two principal sixteenth wntury commen- 
laries on the Alinhaj et'Talibin, that is to say, 
the Tohput et .1/oh/a; and the 'Hhayat et i\Iohtaj. 
In the general nature of its contents as also in 
other matters, the book presents instructive 
analogies to commentaries on Hindu La-w texts. 

great many things outside what at the present 
age is conceived to be within the province of 
law are dealt with, as for instanci', ablution, 
prayer, fasting, pilgrimage and so on. Some of 
the subji'cts, such as slavery, blood price, 
etc., have at the jircscnt day interest only for 
students of archaic hi.story. None the less in 
places w here Hhafii is r<‘cognised as an authority, 

I he Minlia} et Talibin “ occupu's the first rank 
for deciding legal cases ”. 

Mr. .\bdur Rahim in his book on Muham- 
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madan Jurisprudence says, the doctrines of 
Malik (wliose disciple Shafii was) were not essen¬ 
tially different from those of Abu Hanifa. Be¬ 
sides, as is well known, the divergences in 
opinion between the leading divisions of the 
Sunni school are not numerous nor very wide. 
Now that the MinJiaj has been made accessible 
by the present publication, we ex]X)ct it to be 
largely used in the Law Courts in India. The 
printing, paper and the general get-up of the 
work, we ought to add, call for sj^ecial com¬ 
mendation. 

JlOtCB of (Enfitc. 

ENGLISH LAW COURTS. 

THE iTtlZE CO UET.—Before tuk Bight 
Hon’ble Sib Samuei, Evans, President. The 
“ Juno ”. 14th December 1914. 

The right of the ship-owners to claim freight 
for cargoes condemned as prize of war — Prin¬ 
ciples for calculating the freight must be just 
and equitable. 

In this case was raised the question of the 
right of the ship-owners to claim the freight 
and other exjixjnses due from cargoes condemned 
as lawful prize. The "Juno" was a British 
vessel and certain cargoes were ship]xid on board 
that vessel at Urislol for Amsterdam, destined 
for various places in Germany. On August 
24th, certain goods on board that vessel were 
seized at Swansea as enemy goods, and subse¬ 
quently wert' condemned by the Court as law¬ 
ful jirize. 

The. ship-owners now claimed the full freight 
as having become due on shipment. It was 
ccntendcil for the Crown that no freight should 
be allowed, Ix'cause of an incapacity to the ship, 
as she was prevented by law from performing 
her contract. The learned Judge refxjlled that 
contention and held that such freight ought to 
be allowed as was equitable and just, having 
regard to the facts and circumstances of each 
case. In the course of his judgment he said :— 

The questions which I have now to determine 
are prim os impressionis; they come before the 
Court for decision for the first time so far as I 
am aware. While there are no rules of law or 
decisions to bind or guide the Court, the prob¬ 
lems can, I think, be solved without great diffi¬ 
culty by a rational application of fair and equi¬ 
table considerations. The Prize Court has 
always claimed to exercise equitable jurisdic¬ 
tion, using that term in its broadest sense and 
not in its more technical Chancery meaning. 
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Counsel for the claimants contended that they 
were entitled to the full freight for two reasons : 
—(1) because by the contracts the freights were 
clue on shipment; and (2) because, as in the 
case of neutral ships in former days, capture was 
said (o be regarded as delivery, and full freight 
wa.s given to neutral .ship-owners; and so it 
should now be given to British ship-owners. 

Eor the Crown it was contended that no 
freight .should be allowed or, if any, not the 
whole freight, because an incapacity attached to 
the ship, as she was prevented by law from 
performing her contiact to deliver the goods to 
ih(‘ eoasignces ; and because the non-completion 
ot the voyage was not due to the “ incapacity 
of the cargo to proceed.” 

The short answer to the first contention of 
the claimants is that there is no contract to 
which the Court can look which is aiiplicable to 
the existing facts. This Court has no concern, 
touching the matter now' in question, with the 
contracts between the shiji-owners and shippers, 
or cargo-owmers. 

As to the second contention, a neutral vessel 
and a British vessel are not in the like case or 
condition. Even before the Declaration of 
Paris a neutral vessel had the full right to carry 
enemy goods into an enemy country, subject to 
the risk of lior detention by belligerent for 
the pmiKis* of seizing the gisids; and this was 
the loiindaiion of the principh', which, generally 
siK'akilig, M-einvd to them their lull I n ight : 
The Poilumi ", (1809, Edw. 50, 2 E. P. C., 
J7) and iho "Prosper" (1809 Edw. 72). 

Siiiee th(‘ Declaration of Paris and, indeed, 
before that, b_N the practice adopted in the 
Crimean War, neutral vessels laden with enemy 
goods could not be prevented from continuing 
their voyages and so earning their freight, except 
where the good.s w'ere contraband, or where the 
pursuit of the voyage would amount to a breach 
of blocluide : and in these cases no freight would 
be allowed. With British vessels it is quite 
otherwise. They must not carry enemy goods 
or jiroceed on voyages for w hich such goods were 
shippi'd. In the present case there w'as accord¬ 
ingly an ‘‘incapacity to proceed,” attributable 
not OldV to the cargo, but also to the ship. 

It would not be right, however, to withhold 
fiom the ship-owners all the freight on account 
of the ” incapacity of the ship.” where the ship¬ 
ment ((K.)k place'before war, and the voyage 
was partly accomplished, What, tfien, ought' 
to be the rule? It is [Kissiblc that even if the 
cargo is not carried to its destination, it would 
bt just in some cases that the whole amount of. 
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the freight should be paid. For instanco, sup¬ 
pose an enemy ca/go were shipped before the 
war from Australia for Hamburg and were 
seized near British waters and taken to Bristol, 
it may be that it would be fair to pay the ship¬ 
owners the full freight. 

On the other hand, supjiwse a cargo of enemy 
goods had been shipped before the war for Bris¬ 
tol and destined for Oanieroou, or Kiaochau, 
and were seized at Swansea, it would be wholly 
inequitable for the ship-owners to claim, or for 
the captors to be subject to, payment of the 
full freight, even though by the contract it was 
duo on shipment at Bristol. 

In the irrcseut case, where only a compara¬ 
tively small part of the voyage was made, I 
think the w’hole freight ought not to be allowed. 
What imrt should bo allowed I will refer to the 
Registrar and merchants to say, but T must 
give them some direction or guidanco, although 
no strict rule can be laid down which w’ould be 
universally applicable. Cases differ greatly. 
The phrase pro rata ilutms has l)een used m 
some eases. But this does not iinixu’t a mere 
arithmetical calculation of distances or times. 

Tlu! only rule which T state foi' the guidaaice 
of tli<' Registrar and merchants is this : -Such 
a sum is to be allowed for freight as is fair and 
nasonablo in all the circumstances, regard 
bi'ing had to the rate of freight originally agreed 
(aflhongh this is not necessarily conclusive in 
all cases) to the extent to which the voyage 
has been made, to the labour and cost expended, 
or any special charges incurred, in res]iect of 
the cargo seized before its seizure and unlivery, 
and to the benetit accruing to the cargo fiom 
the carriage on the voj'age up to the seizure 
and unlivery; but no sum is to be allowed in 
respect of any inconveniences or didav attribut¬ 
able to the state of war, or to the consequent de¬ 
tention and seizure. 

\s to the items for extra cost of di.scharging 
and shifting the, goods at Hwaiisea, these should 
go against the cargoes, and sliould be allowed. 

I allow' the claim of the claimants to .some 
freight and to the special items mentioned, and 
order a. reference to the Registrar and merchants 
to as('e,rtahi the amount. 

Mn-.<trs. Bateson, K. C., and Balloch for the 
Crown 

Mr. R. C. Dunlop for the Claimants. 

B. D. 


CALCUTTA HIGH.COUKI. 

Haemt dMlalona not raport»a 
(The Importent omm to b« foUj ropartod btrMitor,) 

Civil Appellate Jubisdiction.— Before D. 
Ohatterjeb and Chapman, JJ. Appeal 
FROM Appellate Decree No. 2620 of 1912. 
ADILUDDI SHEIK and others, Plain- 
tifl’s, Appellants v. FAJAL SHEIKH and 
others, Defendants, Erespondents. Heard, 
ISth and 22nd January. Judgment, 22nd 
January 1915. 

Ejectment- Abandonment—Bengal Tenancy 
Act (Vlll of 1880), sec. 87—Bent, non-pay¬ 
ment of. 

The tenant having rights of occupancy exe¬ 
cuted a usufructuary mortgage in rcsjKict of the 
holding and at the same time gave up possession 
of the laud to the mortgagee. This was in 
lyb7. In I8*.iy he took a further advance from 
the same mortgagee and exeeiited in liis favour a 
linl-h>bti}a pur|)ortiiig to make over ])ossession 
of the land in lieu of interc'st. In 1900, the 
mortgagee hrouglit a suit for i'orecloMire and 
had a decree and fiosse.ssioii thereunder. The 
pr(,s<'iit suit was luoiight hv the landlords in 
19UU oil th(' allegation tliat since. 1013 the leiiaut 
Defendant had given up the land without 
making any arrangemeiit foi' jiayment of the 
rmit and that the contending Ibefeiidauts were 
tre^pashcrs and weri' iidI cut it led to retain 
po.ssession of the land as against the Rlaintifl’s 
\'ho were the landlords. The lnwer Apjiel- 
latc Court lield that from J(SS7 thr mortgagee 
had bi'Cii m possi'ssion and fioiii that time there 
liad been no payment of m'iiI to tlii' I’laintiffs, 
the landlords. It fiirlher came to tlic coiielusion 
(hat there was an abandonment within the 
meaning of .sec. 87 of the Bengal Tetianev Act. 

Held, that in ordcf that then might he an 
abandonment under si'c. 87 of (he Bengal Ten¬ 
ancy Act, there must he a finding that the 
tenant had b'ft the village m which the holding 
was situated witlioiit making any arrangement 
foi- payment of the rent. 

Tliaf it was quite open to the lower Appel¬ 
late Court to hold that independently of 
sec. 87 of the Bengal Tenancy Act, there wasaa 
abandonment by the tenant which would entitle 
the landlords to enter into hhas jiossession. 

Babu Surendra Chandra Sen for the Appel¬ 
lants. 

Babu Taradas Chatterjee for the Respon¬ 
dents. 

Appeal allowed; 

Case remanded, 

w 


A. T. M. 
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Lord Dunedin. 

Sir John Edge. 

Lord Shaw. 

Mr. Ameer Ali. 

1914, 

Heard, 23, 2C and 
27, October 
Judgment, 

25, November.. 

Pre-emption, cuitomary or contractuoX right o ,— 
/’roo/—W>ijib-iiI-arzos, etatements in, piimA facie 
evidence of cutlom — StUemente, talue of, unsup¬ 
ported by evidence o: instances in which custom 
enforced—Custom not contrary to law—Recent 
origin ot custom — Partition, per, ect, of mahal sub¬ 
ject to custom—Co sharer in one separated mahal 
,f may pre-empt property in another—(Question of 
lonstruction of wajib-ul-arz one of intention. 

Prc-ftnpfion in vilhujc comniunitirx in 
Brilish India had ils oriijin in thr Maho- 
nicdan Law as to prc-cniption, and was 
apparently unknown m India, before the 
tune of the Moyhiil riders. In the course 
of time, eu.stoims of pre-emption qrew up 
or were adopted amomj villuye eommuni- 
ties. In some eases, the .sharers in a viUaye 
adopted or followed the rules of the Maho- 
niedin Law of pre-emption, and in sueh 
cases the custom of the rillaye follows the 
rules of the Mahomedan Law of pre¬ 
emption. In other eases, u'here a custom 
of pre-emptwn c.eists, each villaye com¬ 
munity has a custom of pre-emption which 
varies from the Mahomedan Law of pre¬ 
emption and is peculiar to the rillaye in 
its provisions and its incidents. .1 custom 
of pre-emption was doubtle.ss. in all cases, 
the result of ayreement amonysL the share¬ 
holders of the partieidar villaye, and may 
have been adopted in modern times and in 
villayes which were first constituted in 
modern times. Riyht of pre-emption has 
VI some provinces been yiven by Acts of the 
Indian Leyhslature. Itiyhts of pre-emp¬ 
tion have also been created by contract 
between the sharers in a village. But in 


all cases the object is as far as is possible to 
prevent: .strangers to a villaye from becom¬ 
ing .sharers in, the rillaye. Itiyhts of pre¬ 
emption U'hen they e.rist are valuabh 
rights, and when they depend upon a 
custom or upon a contract, the cu.stom or 
the eoiitraet, as the ease may be, must, if 
disimted, be proved. 

Held —That in the \\ii|ib-iil-aiz(‘s of 
1803 and 1S70, whuh were the only evi¬ 
dence to prove the e.vistener of an alleged 
eu.siom of pre-emption, was set out what 
the .sharers had in those years agreed to 
be the eu.‘<tom of pre-emption in the mauza. 

In ayreeiny as to the eii'^tom of pre-emp¬ 
tion which should be inserted in the wajili- 
i)l-arzt‘8, the .sharers tn re not trying to e.s- 
tablish any rule of inheritance in the 
mauza incinvisteiit with the Mahomedan 
oi the Hindu Laic of inheritance and the 
slatemenls in the w a jib-ui-arzt'.s as tu 
rights oi pre-emption are reliable eridenee 
of a custom of pre-emption. The evidence 
as to the eiisfoni afforded by the -wajib-iil- 
arzL's may be rebutted by other eridenee. 
But to ludd that a wajib-ui-arz is not 
by itself good pniiia /acii’ erutenee of the 
custom of pre-i mjdion stateit in it and re¬ 
quires to be corroboiated by evidence of 
instances in irhieh the eiistoni kis been 
(iiforeed would be to increase the eo.sts of 
litigation in pre-empt ion eases, and in 
many eases might practically deprive a 
sharer oj his rights. 

Where there has been perfect partition 
<‘i a mauz i subject to a eiistom of pre-emp¬ 
tion, a sharer in one of the new mahals 
cannot ekiiin to pre-eiiijn projierty in an¬ 
other of those mahals in which he is not 
a .sharer unless he .shows either on the 
eon.struetion of the uajib-til-arzrs or by 
other evidence, that the custom survived 
the partition so as to <iire such a right. 

MJjere a fresh wajib-ul-arz has not 
been prepared at jiartition, it does not fol¬ 
low as a matter of law or principle that 

50 


Kunwak Digambar 
Singh, Appellant, 

V. 

Kunwau Ahmad 
Sayeed Khan, 
Hespondent. 
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the eustoin or cotilract, in force before par¬ 
tition m no lorojcr to hare effect or opera¬ 
tion. The qiie.stion mmt depend upon the 
eireumstanee.'i of each case and the infer- 
enee.s lehieh niaij le(jitimated]} be drawn 
from the evidenee. 

Uc\d—-That no inferenee could be draini 
from the \vajib-iil-arz<\s and the eirriim- 
xtanees of the present ease that it v'as in¬ 
tended that in ease of a perfect partition 
of the parent mama, a sharer in one mahal 
should hare a rn/hf of pre-emption in 
another mahal in irhieh he was not a 
sharer. 

This was ail a|>|)eal I'rom jiidfiiiioiit and 
decree, dated tlie 15th July Jtll'i, of llie 
ili'^li Court of Judieafure I'or llie Xorth- 
^\'estern rrovitiees, Allahabad, whieh re- 
\ersi‘d a judfj:int‘n( and deeree, dated (lie 
l?8th Al.'irch 1911, of the Court of the 
.Subordinate Jud^fe of AU^arh. 

The facts of the ease shortly stated 
were:—fn IDUG the \ilia^n' of I’ala Kher 
was divided into live separate and in¬ 
dependent nialiais by [lerfect partitjon,” 
and one of thein wasealled INIahal llhavvani 
Das after its owner llhawani Das. A 
jHirtion of the lands in the said mahal was 
in the pos.session of the Respondent under 
a u.sufruetuary mortgage. 

By a conveyance, dati'd the l^th July 
]9(1‘.), and registered on the 0th August 
1909, the .said Bliawani Das sold his 
zamindary situate in thi' .said mahal to the 
Kes|Kjntlent, and the Respondent took jios- 
.scssion thereof. 

On the filh Aiigu.st 1910, the JdainlifT 
mstitidl'd the ])resent suit in the Court of 
till Subordinate Jiulgi' of Aligarh. In his 
plaint he stated that he was a .sharer in the 
m^village Bala Kher. He further alleged 
that (here prevailed in the village a custom 
of [ire-cmption under which the J’laintilf 
W'ac entitled to jiurchasc the .said zamin- 


dary in dispute in |)refereiicc to the D3- 
fendant-Ki'spondcnt. 

In order to prove tlio existence of the 
custom of ]>re-ernption alleged by him, the 
Rlaintiff produced two wajib-ul-arzes of 
Aiauza Bala Kher which were prepared in 
18G3 and 1.S70 w’heii the village was ad¬ 
mittedly joint, 'riie material entries in 
the wajib-uJ-arzes arc si't out in their Lord- 
ships' judgment. 

The Subordinate Judge who tried the 
case delivered judgmi'iit on tlie 981h 
^larcli 1911. He held that the terms of 
(he said wajib-ul-arzes were sufficient to 
e.stablish that thgre exi.sted a custom of 
]>re-emption in the .said village. He was 
of ojiinion that the “ perfect partition ” pf 
the village and the fact that no wa]ib-ul- 
arz was prepared at the time of (lie “ ]ier- 
fect jiartition ” made no ditfcrence to (lie 
original right of pre-emption. He held 
that the Defendant wa.s a stranger to the 
mahal. 

Against the .said deciee tlie Defendant 
a|)))ea'ed to the lligli Court of Judicature 
for the North-\\'estern Brovinces, Allaha¬ 
bad. 'J’he appeal was heard by Sir Henry 
Riebards, C. J., and Mr. Tudball, ,1., wljo 
deli\ered separate judgments on the 1.5th 
July I91’2. 

In (he course of his judgment the learned 
Chief Justice obsi’rvi'd as follow's :— 

(0 “ 1 have alieady jiointcd out that 
wliile the Defendant-vendee was a mort¬ 
gagee in pos.session of a substantial part of 
the Alahal Bhawaui Das, the Blaintilf had 
no pro|)erty in that mahal at all. The 
Blaintilf was not a co-sharer in any pro- 
jierty with the vendor. No joint and 
several res|K)iisibility existed between the 
Blaintiff and the vendor for the jrayment 

revenue. The Blaintiff had no right to 
interfere i:n any way with the manage¬ 
ment of any [lart of (he property com¬ 
prised in the Mahal Bhawani Das. He 
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vva.s a total “ stranger ” in the sense that 
he did not belong (o the co-parcenary body 
which held Mahal Bhawani Das. 

(n) “ I pause for a moment to consider 
the slate of things in the village in the 
years 1863 and 1870. At that time every 
proprietor in the village was a co-sharer 
with the others in the unit, viz., the 
village. D(x's it not follow that the wajib- 
ul-arzr.'i of 1863 and 1870 are of little or 
no value in considering the question of 
the existence of an alleged custom giving 
a riglit of pre-emption to a |)erson who is 
not a co-sharer and lias no community of 
interest or resjxmsihility with the vamdor? 

{Ill) “ The residt of perfect partition is 
that the old co-|)arccnS,ry body ceases to 
exist and new co-parcenai'y bodies in each 
mahal are created. If the reasons for 
customs of pre-c‘mption is to avoid the in¬ 
troduction of a stranger, the custom which 
tile I’laintiir alleges would defeat the 
object. In the events that have hajijK'ned, 
the IMaintitf is now an outsider so far as 
Mahal Bhawaru Has is concerned. 

(iv) “ As already stated, the evidence 
consists, ))ractically speaking, of the icaiib- 
ul-arz of 1863 and the irajib-ul-arz of 
1870. It semns to me that these docu¬ 
ments almost negative the existence 

of any custom of jm'-einption. 

“ These circumstances seem strongly 
t<; suggest that it. was not an exist¬ 
ing custom that was being recorded in 
the wnjib-ul-arz, hut an arrangement 
for tile future betwci'ii nunnhers of the 
co-parcenary body, including the mort¬ 
gagees of such members thereof as liad 
mortgaged their shares.” 

Mr. Jii.sticc, Tiidhall agreed with the 
learned Chief .Justice aiul made among 
others the follow'ing observations :— 

” .\fter the {lartition wdiich was a jicr- 
fect partition, the I’lalntitf’s mahal and 
the vendor’s mahal became as separate in 


every way as tw'o sejiarato villages, and 
there remained no community of interests 
between their owners. Each of the latter 
hecrame a stranger to the mahal of the 
otlicr. The custom gave no right of pre¬ 
emption to a ))erson who was not a co- 
sharcr in the mahal in which the vended 
projierly was situate. 

Lastly, till' vendee in the present case 
being a mortgagee with jxissossion in the 
same mahal as the vendor, would, under 
tlu'sc uyijib-u\-arzcs, if they had .any force 
as evidenee of custom, be entitled to pur¬ 
chase' e\en as against the pre-emptor.” 

In conclusion the learned Judges hold 
that till' riaintilf had failed to establish 
that lie had a right of pre-emption against 
the Defendant. '['h(\y accordingly made a 
dc'cree allowing the said appeal, and dis- 
mis.sing till' riaiiitilf's suit with costs in 
both Courl.s. 

Jfcnce this apjieal. 

Mr. (',. !i. Loirndt's for tlu' Appellant 
siilmuitecl ihal tlic u'ujib'-ul-drzes of 1863 
and 1870 reeordt'd tlu' custom of jire-enip- 
tion tlial pie\aile(l in Maiiza Tala Hher. 
It was not a iccord of a contract of pre- 
cuqiiitjii, as Ip-efoii' 1873 no agreements 
were repjiiiied lo !)e recorded. The re¬ 
cord was made m accoidance with the 
” Directions for J-!e\cmic Oflicers in the 
.\ortli-\\ I slctn Provinces of the Bengal 
J’residciicN ’, and suhscijiu'ntly under the 
provisions of Act .\]X of 1873. It was 
])urcl_\ a. .Maliomcdan Nillage and all the 
piojtru'tois signcil the u'ajib-ul-arz. 
The ciisiom of pre-emption gave the right 
of prc-cinptioii to e\crv .sharer in the 
villagi’ and not to co-vS'/ujrcr.v alone. In 
the aliscnci' of any evidence that the 
custom had ceased to exist, or the right 
of pre-empt loll had been varied or aban¬ 
doned by the shareholders on the subse¬ 
quent partition of the village in 19U6, the 
PlaintilT's right of pre-emption still sur- 
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vived. The oniis lay ii|M)n the Defendant 
to show that tin- rif>ht of |)i'e-ein|)tion, 
wlii(di the, Tlaintitf did ])ossess np to 1870, 
was lost hv th(> pari it ion of I Ik* village*. 
Deitig a Mahoinedan village’, me're parli- 
tjon wdl not annul a eustejin. The parti- 
tieu] eif tlie vdlage* in 19(lG was not a “ pe r- 
foot partition " I’l-rfeet partitiem ” 
under sec. J07 eif Act XJX of 1873 imant 
the ehvisieui of a “ iMalial ” intei twee or 
meire “.Mahals”, anel “ iMahal ” was 
di'hnt'd liy se-e. 3 theueeif as ” a leical are'a 
feir wliicli rewenue* has Ix'en assigned, and 
for which a .si'parate r(*cord-e)f-rights lias 
been fraiue'il.” Xo si'|)arate receirei-of- 
nghts was franie'el lure. Xei ik'W u'njib- 
ul-urz liaving he'(>n pre-pareel at the time e)t 
partition, the old custom of |)re-oniption 
still jirevaileel. 'I’lie right eif pre*-einption 
he-longed to the* proprii'lors of the village*. 
The word “ village* ” in (he \e‘rnacular was 
presuniahly “ de‘h ” or “gaem”, which 
meant a eletinite* physical area of laiiel : 
Cioknl SiiKjh V. }hninn Lai Cd). ftefer- 
erice^ was made to the following author¬ 
ities :—(Uuirr Mafi SitK/h (3i, Dahjan- 

jau SHKjh \. Kalka Siiu/h M), Janki v. 
Ham Parlab Sniijli ( ti, Sardar Si)ujh v. 
Ijaz UuKani Kfuni (o), (lobiiul Ptum v. 
Masih-ldlah kluut ({)\Salnl) l/iv. Faiimn 
lUb\ (7i, lU'luraji I iibani v. Pahhraii 
hhafjal, (.SI and ( hrjdiur v. ibflul Ilakun 
id). 

Messrs. L. Pcdruijfhrr, K.('., anei 
PlnKiwaiuliH Dube for the* l{es|xmelent 
siihinilte'd that the* I’lamtiff had failed to 
estahli'.h that he hail a right to pre¬ 
empt. If it were a ejue'stion of Maho- 

(1) 1. L. R. 22 All. 1 (lei's). 

(2) I. L. R. 7 All. 772 (IShf.), 

(.S) I. L. R. 17 All 226 (189.6). 

(4) I. L. R. 28 All. 286 (lOl't). 

(.6) I. L R. 2s All. 614 (1906). 

(6) I li. R. 29 All. 295 (1907'. 

. (7) I. I.. R 32 All. 63 (1909). 

"W) I. L. R. 33 All. 196 at p. 217 (1910). 

(9) I. L. R. 33 All. 298 (1910). 


ine'ilan Law, the partition of the village 
put an end to the right of jire-einjition. 
'Idle very foundation of the right was based 
I'll e*o-parlne*rship anel partition destroys it : 
Hamilton’s Hcdaya, Book 38, Ch. 1. 
Under iMahomcelau Law it was purely a 
jH'.rsonal right unce)nnecte*d with the land, 
and would not survive in favour of his heirs 
unless the right had he‘t*n completely 
e*.\erci.sed. Hindus hael also ado])te*el the 
Mahomedan Haw of pre-emption, and m 
ail such cases the e.xtinction of joint 
ownership put an emd to the* <*usloni of 
the right of pre-emption : Jadu Lai Sahu 
Jauki Kner (10), Jadu Lai Sahu v. 
Jauki Kner (II), Dujambur Misser v. Ham 
La! Hoy (1*2), Joubraj Siugk y. Tookttn 
SiiKjh (13) and (lopnl Sahi v. Ojoodhea- 
pershad (11). 'The* parlition was a ” pe-r- 
fect jiartition ” wilhin the meaning of sec. 
107 of the Xorth-W'estcrii Urovinces Lanel 
Bevi'iiiie .\c(. 'I’he* partition proi*e<“dings 
she'Wi'd that all the* joint rights anel inter¬ 
ests were* absolute'ly se\<*re*ei in accorilance 
with the law. The fae*t that no se[)arate 
record-of-righls was frami’il in n-spe'ct of 
the new mahals coulel not afl'eci (he* nature: 
of the* jearlilion. .\ ” pe*rfe<( partition ’ 
of a “ mahal ” puls an <*nd to the right of 
pre-em])tion. ('TlKmisou's Diree*tions for 
Se*ttle*nie*nt Offi(.*('rs, IHi-jH, pp. 1, .')(), b'd, 
70, 71 and 237.) 'I'lu* won! ” village ” in 
the u'ajib-ul-arz ilid not m<*an a physical 
area, but a revi*nue-paying unit or 
mahal ” : Hadri Prasml v. JIashmat AH 
(1.5) and Mathra Prasad v. Sem Chaud 
(1C). In any case, the* onus was on the 
Plaintiff to establish that afti*r the parti¬ 
tion of the village he had a right to pre- 

llO) I. L. B. 35 t'al 576 at p. 6 0 (190*). 

(11) L. li. 39 I. A. 101 : s c. 16 C. W. N. 563 
(1912). 

(12) 1. L, R 14 Cal. 761 (1887'. 

(1.3) 14 Suth. W R. 476 (1870). 

(14) 2 Suth. W. R 47 (1865 . 

(16) 1 All. L J. 36 (1904). 

(16) 2 AlU L. J. 261 (1906). 
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empt. Then' was no evidence excejit th<‘ 
uHijib-iil-arzcs (jf IHG-'i and 1H70 whicli did 
not prove th(' J’lairdill’s case. The riiflit 
wliich till' I’lainlTli' was settiiijf up Ava.s 
contrary to the Mahonu'dan Law, as well 
as tin* f^eiieral law. Th<‘ rif^lil of “ shiifa ’’ 
was a precarious rieht. and must he strict¬ 
ly jiroved. The Defendant was not a 
stranj^er, inasiniK'h as he was a nioil^uigee 
of a portion of the lands in llu' “ inalial ” 
sold. Tile ira]ib-ul-(irx made a provision 
for ]>erl'(‘ct jiarlition of the \illa'>(', and if 
it has heen intended that a sharer in the 
new “ inahal ” should lia\e a rioht of pre- 
t'lnption in respect of a totally separale 
niahal, it would ha\e ^aid so. Hefereiic.^ 
Avas made to -/'n/dani Sohdi v. Mtihtibir 
I’ritsiifl (17), IhtUjdujdti Sntiih v. Kulhii 
Siiifih (1) and (Uiuija Sniijh v. ('lirdi 
!.nl (18). 

\lr. hoiriidc.^ replied. 

d’liinr Lordships' ,1 i dgmicnt was dch- 
\er(‘d h\ 

Sir John Kiimi';. The suit in which tins 
appeal has arisen was hnui^dit on the (ilh 
.Viigiist IhlO III (he Court of tlu‘ Suhor- 
dinate .1 ude<' of Ali<;arh h\ Kunwar 
Dieamhar Sinpli, who i-. the .\ppellant 
hef', apainst Kunwar .\hmad Sayeed 
Khan, who is (he Respondent t(, this ap- 
pi-al, and one Lhawani Das, to enforci- a 
riffht (of jin'-emption to which Kunwar 
Digamhar Sm>,di <daimed to he entitled, 
under a custom which he alle^c'd to he 
prevailing in Maii/a I’ala Kher in tlu' 
District of Hiilandshahr. 

d'he Rc'spondent here, Kunwar Ahmad 
Sayeed Khan, who was the vend(*e of th 
pro|Aerty in dispute, hy his written stati'- 
nii'iit denied (hat there was anv eu.stoni of 
pre-emption in Afau/a I’ala Kher and 
alle{f<>d that 

(1) I. L. B. V2 All. 1 ( t99) 

(17) 1. I., R. 28 All. iJO (igO.*)). 

(18) I. L. K. 33 All. 605(1911) 


“ Mauza Pala Klu'r w.as ilivided by per¬ 
fect partition and entirely separate niahal.s 
were formed . . After the said parti- 

(i<ni no connection of any kind wa.s left 
ainoiif? (lie eo-sharers of the different niahals, 
nor did any joint right, based on the terms 
of any inijib-id-niz, .siib.sist among them.'' 

'I'Ik' date of the sale in re->pect of which 
pre-(>mplion is claimed was the Idth July 
IhOi) III lOor), Alaiiza Rala Kher, other¬ 
wise known as Mauza I’ala Kaser, and as 
Mauza Ihlaksir, was, on the ap[)lications 
of ceitain ol the then sharers in the 
luutiza, partitioned into ti\(' mahals, of 
which two weie iMined n'speetively Salif( 
Ram iiiid Rhawani Das. On the partition 
each of the live iiewK formed imihals l)e- 
caiiie -.I'paiat. I\ responsihh for the re- 
\enue a--sesscd upon it, h did not h(‘c<)ine 
respoii^ihlf for the Hwemie asses.s{'d ujxin 
;iny otic i oi ih<' liAe mahals. .\o .sejrarate 
lecoid-ol-i iglit^ was helore this suit fram¬ 
ed lor ,iuv of the (i\e new mahals. 

'J’he piopi'ity sought to !)(' pixveinpted is 
in Mahal Rhawani Das. in which imihal 
the \ppe'laut had not a share ;it thP date 
of the sale; he was. howe\er, !it that date 
a sli.iiei in Mahal S;ilig Ram, in which 
mahiil in ilhei the Respondent nor his 
M'lidor, Rhaw.iui Das, was a sharer. The 
Iw'spoiideiil was not at the tlale (J the 
Side a sh.iii i m an\ of the ti\e new mahals ■ 
he Wiis, liowiwer, llu' moilgagee in ])osses- 
sion ol I'.ul of the shale of Rhawani Das, 
(he \eu(l(ti. 111 Miiliiil Rhawiim Das, The 
.\ppellant and RhaWiim Das are not re¬ 
lated to each other. The Resjiondent, 
who Is .1 ’Miihoinedan, is not related to 
dll' .Vppel'ant Ol to Rhawani Das. Rrior 
to the paitition <ii I'.)1)5 Mauza I’ala Kher 
was ill! unpartitioiied mauza in which the 
Appi'llaiit iind Rhiiwiiui J>as wen’ sharers. 
()! (he his1oi_\ of .Mauza I’ala Klu-r j>rior 
ti) 18()J their Lordships are unaware, hut 
in I8t)d all tlu' sharers in th»' mauza were 
apparent ly Afahomedans. 
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The t‘vi(lp,no<' to prove the custom of pre- 
em[)tion u[)on wliich the Ap|>ellant’s claim 
is based cousisled of exlracts from a wajih- 
ul-arz of Miuiza Pala Kher, of J8fi3, upon 
extracts from a wajih-ut-arz of the same 
maii/a of lo70, and of a judgment of the 
Subordinate Judge of Meerut in 1875 in a 
suit for pre-em[)ti(>n which was confirmed 
by the High Court at Allahaliad in ISTb. 
Tlie cause of action in tliat case arose 
of course long ante/ior to the partition of 
Mau/.a T’ala Kiier, luit thi', judgments do 
alfoid evidence that there existed in Mauza 
I'ala J\li('i- a custom of jiro-emption under 
which a relation of a viuidor—sharer in 
the mauza—was cmtitled to pre-empt on a 
sale to a stranger to the mauza, but that 
is not thi' custom upon which the Ap- 
[Hdlant must ndy in this suit. 

Thi' i'xtraet from tlu* irajiU-uI-arz of 
^^auza f^Jila Kher, wliieh was prepar’d 
tho Kith June 1803, as translated and so 
far as it is material, is as follows : 

“ In futare every eo sharer mortgager iir 
niijrtgagi'e shall as such bo at liberty tr) make 
transfer'-. Hut ho shall make transfers first 
in favour i)f his own and iljnthii brothors 
and after Ihoni in favour of co-sharor.s in tho 
Umla and pultt as well as in favour iif fht' 
proprietors of tho village. If rumo of them 
take, ho shall ho ooinpotont to make trans¬ 
fers in favour tif strangi'rs. If there is a dis¬ 
pute regarding diffi'irenco. in consideration, 
it sliall be decided by arbitration.” 

Tile waph-id-arz of 1803 was signed by 
all the sharers and by some, if not all, 
of the morlgagees. 

The corres[)onding clausi* in the u'ajib- 
nl-iirz of 1870, as translated in the record, 
is as follows :— 

"In future co-sharer mortgagor or mort¬ 
gagee has as sueh powrer. He shall have 
power to make transfers first to his own 
and rkjiildi brijthers and next to co-sharers 
in the XWn and pnUi as well as to pro- 
jirietors. *f none, of the aforesaid persons 
take.s, he shall have power to transfer it to 
a stranger- If there arises any dispute as 


regards the price being more or less, it shall 
be decided by arbitration.” 

Tn paragraph 14 of the wajib-ul-arz of 
1870 it is expressly .stated : “ rustorn as 
to pre-emption—Pre-emption is allowed.” 
'I’liero can be no possible doubt that the 
clauses fo wdilch their Lordships have rc- 
fi'rred .set out what the sharers in Mauza 
Pala Ivhcr had in 18G3 and in 1870 agreed 
In he till* custom of f>rc-em])lion in the 
mauza. Jt is to ho jiresumed, as the con¬ 
trary has not been shown, that the wnjib- 
ul-arz of 1803 and the wajib-ul-arz of 1870 
had been pro|)crly prejiared in accordance 
with the law then in force, and yvith the 

Directions for Revenue OHicers in the 
Noilh-\\Vs(eni I’rovinees of lh<! Bengal 
Kiesideney,” which had been proimdgaled 
undiu- Uic authority of the Liciitenant- 
(lovernor of those |)rovinces. 

The refeienecs in the clauses above iiu'ii- 
lioticd to mortgagors and mortgagees art; 
olisciire. The sharers in Mauza Rala 
Kher may have intended that if a mort¬ 
gagor should assign bi.'i interest as a mort¬ 
gagor, be .should offer it in the first instaneo 
to bis own or his rkjaddi luotber and then 
to a sharer in (lie /r/uib/ and path, or to a 
[irojirietor in (be mauza, and il tlu'y sbou'd 
refuse to purchase it, ho might as.sigii it 
to a stranger, and in the same way if a, 
mortgagee .should wish to assign his mort¬ 
gagee’s interest, Iiis Tight to assign it 
should be similarly limited. In their 
fjordships’ opinion it was not nu'ant liy 
the clauses lo wliich they have n'b'iTcd to 
treat mortgagees as such a.s sharc'rs in the 
mauza and to confer on tliein a right to 
]>re-empt. 

Having regard to some of tlie decisions 
of the High (iourt of Allahabad, which 
have been referred to in the argument.s in 
this ap|R?aI, it is unfortunate that the re¬ 
cord which is before this Board does not 
show what was the vernacular word in 
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the ui'ijib-id-nrzcs of 18(53 and 1870, which 
has been ti’anslatod as “ co-sharer,” or 
what was the vernacular word in the 
wajib-ul-arz of J8(53 which has been 
translated as ” villaf'e.” 

The wajib-ul-arz of 18(53 contained a 
clause as (o partition which, as translated 
in the record, was as follows 

7 . Partition, sojiarate and ooriipact. 

“ Every one can get liis property parti¬ 
tioned to the. extent of his share. And, if 
the area be compact, he can also get a 
separate tnahal formed. If at the time of 
partition the grove of one |!erson conies to 
be included in tht* lot of another, the ])la.nter 
of the grove shall remain in jmssession as 
before, but (he plaider shall (have to) give 
land of the same quality in ex<hange. As 
to a well, the <‘Osts of <'oiistruction shall be 
given to the person who constructed it. If 
the land of one person eomes iido 

the possession of another, then he (the jier- 
son in possession) shall relinquish it of his 
own accord or shall pay rent as a tenant " 

It a|)|M'ars to their Lordships that it 
iiiay rcasoiialiU be inferred from this clause 
thati the shai'i’i's of IS().‘i in Maiiza L*ala 
Khcr not only contemplated that the inauza 
might suhseij'.ienlly hi' partitioned into 
sf parale inahals, but also intended that on 
a partition otf from the mauza of a separate 
mahal, the sharers in the other mahals 
or in the unpartilioiu'd portion of ^lauza 
I'ala Kher should as such havi- no share 
or otlmr proi>rict.1rv interest in the separat¬ 
ed mahal. Jt doi's not appear from (he 
(‘.Ktracts from the u'ujib-iil-tirz of 1870, 
which are printeil in (he record, whether 
the wajib-ul-arz of 1870 contaiiu'd a simi¬ 
lar clause, but it probably did. 

It appears from the rubkar of the -Oth 
Decemlx'r lOtVJ which was drawn up for 
the carrying out by the Amin of the parti¬ 
tion of Mauza. l.*'.ila Khcr that the parti¬ 
tion should be a perfect jiartition ; that a 
grove should be allotted to the malial of 
the person wlio had planted it, and that 
a Mahomedan tomb, w’hich stood in the 


abadi, should be allotted to the share of 
the Mahomedans. 

'J'he Subordinate Judge of Aligarh found 
that a custom of pre-emption prevails in 
Mauza I’ala Khcr; (hat the partition of 
(he mauza and the separation of the .Plain¬ 
tiff's Mahal Salig Ham from that of (he 
\endor did not alhrt the custom of pre-emp¬ 
tion ; and that the Plaintiff', the Appel¬ 
lant here, had a right to pre-emjit as 
against the vendee, the Hes|X)ndent here; 
and on the ‘i8th March 1911 he gave the 
Appellant a decree for pre-enpition. From 
that di cree Kunwar Ahmad Sayecd Khan, 
the Ki'sjHUKlent here, appealed to the High 
Court of Judicature at .Mhihabad. 

I’lie CliK'f Justice and IMr. Justice 
Tudball, before wliom the apt>eal came for 
I'.earing. allowed the api«‘al and di.smi.ss- 
Cil Ihe suit, hroni the dei'i'ee of the High 
Court this appeal has been brought. 

1‘i'e-emption in village communities in 
Hriti'-h India had its origin in the Maho¬ 
medan Law as to pre-emption, and was 
apji.iientlv unknown in India before the 
time of the .Moghul rulers. In the course 
of tune, customs of pre-emption grew up 
oi wt'i'e ado|)t<d among village comniuni- 
tii's. Ill some eases, the sharers in a village 
adopled or followed the rules of the Maho¬ 
medan Law of jire-ernption, and in such 
cases the cusloni of the village follows 
the rules of the Mahomedan Iiaw of jire- 
emption. In other cases, where a cus-^ 
tom of pre-emption e.vists, I'ach village 
comniumtv has a custom of prc-emj)tion 
which varies from the Mahonu'dan T^aw 
of pri‘-emplion and is ])cculiar to the 
village in its provisions and its incidents. 
.\ custom of pre-emption was doubtless in 
all cases th(‘ result of agn emciit amongst 
the shareholders of the jiarticular village, 
and may have been adopti'd in modern 
times and in villages which were first 
constituted in modern limes. Bights of 
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pro-(')n|)ti()ii lia\e in sonic jivovinccs ben n 
f^ivcti l)v of the Iiulian 

Itiolits of |)n'-ciii])( ion lia vc also liccn creal - 
c(l l)v corilract bclwccn ihc shana's in a 
Nilla”!'. Ibil in cases lie o ect is as 
far as is [Hissiblc to |>rc\c strangers to 
a \illagc from bcconiinf>' sharers in Ihi 
villafte. Kii^hls of nre-canption when thev 
exist are valnabh' riftlils. aiid wlien thev 
(le.|)en(l upon a custom or upon a contract, 
th<* custom or tile contract, a- the ease 
may be, must, if (lisputed, be pro\ed. 

The on'.\ e\idence in this case to prove 
that 'lie enstom, which is relied upon b\ 
the Appellant, existed in Maiiza I’a’a 
Klier, IS alforded by the clauses relatiiift 
to jire-emption w'liieh arc contained in the 
u s of bst;;} and l.S7(l. These 

clauses do, in the opinion of their Lord- 
ships, pro\i' that piior to the jiartition of 
i\Iauza Lala Jxher, the custom of pre-emp¬ 
tion, wliK'h IS .set out in the .second para- 
ftraph of el. 2 of the plaint, existed an 1 
was in force in Maiiza. Lala Kher, but 
that would not be sul'tieieiit to entitle the 
.Vppe'lant to a decree It would lie neces¬ 
sary for him to show, either on thi* con¬ 
struction of the irajib ul-arzcs or by other 
evidence, that the custom of pre-<‘mption 
which obtained in the unpaititioned 
Maiiza I’ala Kh.'r would sur\i\e a parti¬ 
tion of that maiiza into separali' maJial.s 
so as to a sharer in one of the new 
niahals a ii^ht to pre-empt propertv in 
another ol these mahak m which he was 
not a sharer at the date of the .sale. 

^'his (pi(>stion was \eiy carefully con¬ 
sidered bx a Lull Lencli of the Mlahabad 
Jfiftli Court in Ifabjaiijaii Situih \. Kalha 
SiiujU (L, in whicJi Sir Arthur SIrachev, 

( . •)., and Mr. .Iiistiee iJaiierji consider- 
(‘d that the cjuestion in each ca.si' is that 
of tfie ^^.striietion of the nature of the 
particular custom on whicli the claim for 
(1, I. L. R. All. I (IS99). 


pre-emption is based, and whether the ens- 
loin can apply to the altered state of 
tliinos which comes into e.xisteiice when a 
perfect partition has been effected. Tu 
that case as in this no new uni]il)-ul-(irz 
was framed on the ]iartition. 'J'heir Jaird- 
sbips are not ]>repari'd to dissent from the 
\i(‘w of Mr. .hisfici' Bani'fji in the case 
which has beim referred to, that “ where a 
fresh inijib-ul-arz has not been prejiared 
at partition, it does not follow , as a matter 
ol law or principle, that the custom or con¬ 
tract m forci' before jiartition is no loiif^er 
f(/ ha\e elfect or operation.’' 'I’lie ipies- 
lion must dejicnd upon the circuiuslanees 
of each cas(' and tin* infi'reiiees which max 
li'jtitiniately be draxsn from the evidence. 
In the present case tlc'ir Lordships can¬ 
not overlook the fact that in l.^(;;t all the 
shareis in Mau/a I’ala Kher were .Maho- 
medans : that Hindus were obtainiriff inter- 
e.sts in the maiiza as moi tj^a^U'es; and that 
the sharers in iHGd xvere contenijilalim' 
that the maiiza mijtht lii' )iartitioned. 
The n}^ht to obtain perfect jiartition, of 
course, existed. Kor can their Lord- 
shijis overlook the fact lat in IblJo, when 
jierfecf jiartition was apjilied for, Ilindus 
had iH-come sharers in Maiiza I’ala Kh'-r 
and that nolhin<f xvas done on jiartition 
t(; jii’oxiih* til,it sharers m one nialial 
should hax'e a ri^lit of jite-enijition in res- 
jieet of a sale in another n. dial in which 
fliey were not sharers. 'Iheir Lordshijis 
are unable to draw tlii' infeience from the 
U'<ijib-iil-(trzcfi and thi- cireunistaiici'S mi 
this cas(‘ that it xvas intendeil that, in case 
o] a jierfi'ct partition of Mauza. I’ala Kher, 
a sharer in one niahal should havi* a rif^ht 
of jire-mnjition in another mahal in which 
he was not a. sharer. 

I he learned .Iiidj^es who decided the 
ajijical in this ease in the Ilij^h foiirt aji- 
jiariMitly coiisidi'rcd that the evidmice 
idforded by the ivajih-ularzefi of 1863 
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and 1870 did not [uovc any custom of pro- 
cmption, and ea<di of (licrn also r<'Iiod 
upon tlic fact I hat no evidence that Iho 
right of ))io-cjnptioii lia.s been cxcrc.is(’(l was 
given. 'J’he h'di’ina] CJiic'f .Ju.stico also 
appan-ntly siiggesled doiihls as to thi' 
value of a irajib-ul^ar;: as evidcnci^ ol .i 
ciisf(jm of prc-cnipfloll when iinsiipporfi'd 
hy evidmici' th;i( the <'iistoiii had heen <,’n- 
foi'ct'd. As Ihcir Loiwlships have iilrcaih 
inliiiiahal, they ha\i‘ no doiilil lh.it tlie 
clauses relai ing (o transfers of shares in t he 
uidjih-ul-arzcK of l.S().‘{ and 1870 .stale.1 
what th(' sharers in I.SOO ami the sh.iiers 
111 1870 had agieial was llie custom of pre- 
eiiiptioii in Mau/a I’ala Kher. 'I’liesi' 
clauses weii' inarti^tlcali^ dia.fted. 'J'lie 
Kaniingo or other ('Iliei.il who collecli'd 
inforitialion tioia the shaieis in tlii' inaii/a 
may have Iren .i jiei'Oii wlio w;m as igno¬ 
rant as 1he\ wi'ii' o| lepal loinm and lep.O 
jdiraseology , hiil hel’o.. llie iriijib-iil--li 
weie signed Ii\ llii ;diaier-' oi -aiiel loiie;! 
hy the Settlement (tliii-er, (he ^llalel^ had 
an oppoitnnily id’ ohjeeting lo an\ state¬ 
ments contained m them wimdi ilaw di.| 
not understand or did not <iinsider lo Iv 
correct. I *r('-empl ion was a matter in 
which all the shaiers wer<' inleiested; d 
was a matter as to whieli (he\ con'd agiee 
as to what the custom in their miiiiza was. 
I’re-emption, with \ai.ioiis incidmils, limi¬ 
tations, and restrictions, paw ads hy cus¬ 
tom or hy special agremm lit amongst 
sliareholders in very manv. if not in most 
or all, of tJie village <‘omnmnilics in the 
province in which Maiiza I’ala Kher is 
situate'. 

In agreeing as to tlie custom of pre-cni])- 
tiori which should lx* inserted in the 
ivajib-til-arz('s the shan'is wi're not trying 
to e.stablish any rule of inheritance in tlu' 
mauza inconsistent with tlu' .Mahomedaii 
or tho Hindu Law ed' inheritance, and 
their Lordships fail to see on what prin¬ 


ciple statements in a irajib-uJ-arz as to 
riglits of pre-emption, which are not in. 
contravention of !\raliomedan, Hin lu or 
oIIk'i Law, should not he considered as 
reliahic evidenci' of a custom of prc-erri[> 
titm d’o hold that a tvdjib-ul-drz is not 
hy Jl.sclf good [irniiii fneit' evidence of a 
ciislom of pre-emption which is stated in 
it and (li.d the ini]iJ)-til-tir.i n-quircs to be 
eoriohoial(d li’’ ('vidciice of instance.s in 
whieli the custom has been enforced would 
he to mciease the co-,is of litigation in pre¬ 
emption cases, and m many ea.se,s might 
piaetieally depiivc a sharer of his right. 
Ol emu Si' iIk' (walcnee as to a custom of 
pre-emption aiforded hv a vajib-ul-arz may 
h(' rehiitlcd li\ oiIk'I evidence. 

'Idle .\ppellaiit lum faded to prove that 
he IS cut died to ,1 decree 'I’lieir Lord- 
ships will liimilily advise lie. .Majesty that 
the appc..d slaaild he dismissed. 'The .Xp- 
pellaiil mu-'t pa\ the eosl.s of the apjX'al. 

S()li(ito|s .l/rssi', 7’ L. \\ ilaon a; 
Co. Im dll’ Xppi'll.iiit. 

Solie.ioi \i I hmujlds (iiiiiit for the 
Kespoiidciil 

1.!. i>. \[iinal (//.'.lui.y.vet/ iritJi costs. 

lCIVIL appeliate jurisdiction.] 

Ati'i;VI. riiovi Oututxal Dkcree 
No. -KM) OR Ihll. 

'I’lIE (lAlil)RX IIeACII 
KuETi iiia;. .1, Si'iN.vixG A\n Maxr- 

ItlCIIAlUisOX, J. RVCTRUIXG Oo., Appel- 

P.t] 1, hints. Petitioners, 

Heard, and r. 

’ 1 ’ 2 . duly 'ruE Secretary of 
J udiinu’iit. State for Ixuia in 

27. dulv ('ofveiL, ]{('spondent, 

(►ppositi' Party. 

Cinl ro>rt’,linr Coite (Act V of V.m), Or. XLI, 
r. ?7, ()r. X/.yJf,r. 1— Appellate Courts pou’tr of^ 
lo admit irifli ci'idencc-- Application 'or tke ad- 
mission of such evidence before the hearing of ap¬ 
peal, il lies 
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Where in an appeal against a decree 
of the Land Acquisition Judge, the Ap¬ 
pellant before the eommeneement of the 
hearing made an application to the High 
Court for the admission of certain addi¬ 
tional evidence consisting of certain docu¬ 
ments leading up to and resulting in a 
compromise, of another case with reference, 
to the acquisition of an adjoining premises, 
uhich was arrived at after the appeal was 
filed in the High Court: 

Held —That the powers of an Appellate 
Court to admit futrher eridence are govern¬ 
ed by the provisions of Or. XLl, r. 27, 
which do not authorise an Appellate 
Court to admit fresh evidence, documentary 
01 oral, and whether or not it was in e.r.ist- 
ence at the time of the judgment of the 
lower Court or at the time the appeal was 
preferred unless the Appellate Court after 
examining the evidence on the reroid 
comes to the conclusion that it requires the 
additional cndcnce in order to enable it to 
pronounce judgment, namely, that there 
is a defect on the evidence on the record. 

.1 preliminary application before the 
hearing of the appeal it not warranted by 
the terms of Or. XLI, r. 27, and the Court 
had no jurisdiction to entertain it. 

An application to admit fresh evidence 
discovered out of Court by the parties 
comes under Or. XLVIl, r. I, and not 
under Or. XLI, r. 27. 

This was an application, dated 16th July 
1912, for an order that additional evidence 
be taken by thi' High Court in the above 
appeal preferred by the Applicant, against 
the pidgraent of A. Goodevc, Esq., Land 
Acquisition .Tu'dge, 24-rarganas, dated 
2nd .Tune 1911. 

.^0 eireiimstanccs in which it was made 
aren't out in the Court’s order. 

Messrs. Pugh and Cubitt twith Babus 
^y^rendra Nath Roy, Satyendra Nath Roy 


Secy, of State for India in Council. 

and Narendra Nath Sett) for the Peti¬ 
tioners. 

Messrs. S. P. Sinha and Caspersz (with 
Babus Ram Charan Mitra and Anibica 
Pada Chaudhuri) for the Opposite Party. 

The Order of the Court was as 
follows:— 

Fletcher, J. —This is an application 
by the Ai)pellants for the admission of cer¬ 
tain additional evidence in an appeal we 
are about to hear. 

The ap]ieal itself is with reference to 
the amount to be paid by the Government 
as compensation for the property of the 
A])pellants which has been compulsorily 
acquired under the f)rovisions of the Land 
Aeejuisition Act. The fresh evidence that 
the Appellants wish to adduce consists of 
certain documents leading up to and re¬ 
sulting in a conqiromise o’f another case 
with reference to the acquisition of the. 
premises of the British India Steam 
Navigation Co. which adjoin the j)remis,.'s 
of the Appellants. 

The compromise with the British Indi.i 
Steam Navigation Co. had not been arriv¬ 
ed at when the lower Court gave judg¬ 
ment, nor when the apjX'al was filed in 
this Court. T'he present application is 
ojijiosed by the Secretary of State for 
India in Counoil, the Rosjxmdent to the 
pn'seiit appeal. 

Now the powers ol an Appellate Court 
in India to admit further evidence are 
governed by the provisions of Or. XLI, 
r. 27, which so far as material is in the 
following terms “G) The parties to an 
appeal shall not be entitled to produce 
additional evidence, whether oral or docu¬ 
mentary, in the Aiipellate Court. But if 
(b) the Appellate Court requires any docu¬ 
ment to be produced or any witness to be 
examined to enable it to pronounce judg¬ 
ment or for any other substantial cause, 
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the Appellate Court may allow such 
evidence or document to be produced or 
witness to be examined The wording 
of the rule shows clearly that the power 
of an Appellate Court to admit further 
evidence is a very restricted one. 

In the first place, the rule prohibits the 
parties to the appeal from producing 
further evidence. 

Next the power of the Court to admit 
further evidence is only in case the Appel¬ 
late Court “requires” the additional 
evidence “to enable it to pronounce 
judgment or for any other substantial 
cause ”. 

As has been tx)inted out, the word “ re¬ 
quires ” plainly means “ needs or finds 
nei'dful ”. When therefore can the Ap¬ 
pellate Court “ require ” the additional 
evidence “ to enable it to pronounce judg¬ 
ment or for any other sub.stantial cause ”‘? 
Manifestly not until the Appellate Coiut 
has examined the evidence on the record 
and comes to the conclusion that the evi¬ 
dence. as it stands is inherently defective. 
Until the Court has therefore examined 
the rewrd, it is not in a fxisition to say, 
whether the evidence is inherently defec¬ 
tive and that it will reejuire the further 
evidence to enable it to pronounce judg¬ 
ment or for any other substantial cause. 
A preliminary applioation such as the pre¬ 
sent is not warranted by the terms of Or. 
XLI, r. 27. 

An application to admit fresh evidence 
discovered out of Court by the parties 
comes under Or. XLVII, r. 1, not und^r 
Or. XLI, r. 27. 

It is said that the evidence was not in 
existence at the date of the trial and the 
case of Kotaghiri v. Vellambi (1) was cited 
to show that such evidence is not admis¬ 
sible by way of review. The point does 

(1) i C. W. N. 726 : s. o. I. L. R. 24 Mad. 

1 ( 1800 ). 
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not arise in the present case and it is hot 
necessary for us to decide whether such 
view is correct or not. 

Or. XLI, r. 27, does not, I think, 
authorise an Ap])ellate Court to admit 
fresh evidence, documentary or oral, and 
s\ hether or not it was in existence at the 
time of the judgment of the lower Court 
or at the time the appeal w'as preferred un¬ 
less the Ap[)ellate Court after examining 
the evidence on the record comes to the 
conclusion that it requires the additional 
I'vidence in order to enable it to pronounce 
judgment, namely, that there is a lacuna 
o.- defect on the evidenc® on the record. 

This appears to me to be the effect of 
the decision of the Privy Council in the 
case of Kc.ssoirji Issur v. Great Indian 
Poiiiisiiltir lltuhraij Go. (2). I can find 
nothing 111 the judgment of their Lord- 
■ships to .sugge.st that new evidence, dis¬ 
covered out of Court by the parties but 
which onl> came into existence after the 
filing of the a[)pt'al, can be admitted on a 
preliminary application by the parties to 
the Appellate Court. Such a suggestion 
1 .S negatived by the express words in Or. 
XLI, r. 27, that “ the parties to an ap¬ 
peal shall not be entitled to produce addi¬ 
tional e\idenee, whether oral or documen¬ 
tary, 111 the Ap}xdlate Court”. 

I think tlierefore that we have no juris- 
(iiction to a^sent to the present application. 
Jiiil e\en if we had such jurisdiction, I 
.should on the materials before us refuse 
this appheation. The evidence the Ap¬ 
pellant eoiiqiany wish to put forward is 
to the following effect. 

The British India Steam Navigation 
Co. were the owners of the premises ad¬ 
joining those of the Appellant company. 
Both the British India Co. and Appellant 
company are represented in Calcutta by 

(2) II C. W. N, 721; 8. 0 I. L. R. 31 Bom. 

881 (1907). 
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ilessrs. Mackiiinon Mackenzie & Co. as 
also in Jjondoii, allluiusk apparently the 
two companies have (liU'eront Hoards of 
J.)irector.s in Ijondon. 

On the premises adjoinin'^ those of the 
Aj>pellant compain, the Hntisli India, Co. 
had a considerahle coal business chi('tly for 
the pnr|K)se of coaluiff their extensive licet. 
This property of the Itritisli India Co. is 
known a-, llraeeliridgi' liall. 

The same decdaratioii under the pro\i- 
.sions of the laiiid .\c(pii.sition Act was 
mad(' in respect ()f the property of tlie 
Aj)[)ellant compan\, 1 Iracehridee hfall and 
various othei' properties. 

The Jhitisli India Co., aftc'r tlie decla¬ 
ration, jirefeiied a (daim for a very lar<^e 
amount ainouiitin^ in the lil^t rnstanci*. 
to over one eiore and -'2 laklis oj' j'upei’s. 

An award ni I I lakhs odd of rupees was 
made hy ih' i^.aiid .\e(piisiti(jn Coilerdor. 
The Hritish India Conijiaiiy then reipiir- 
ed the matlei to he taken hiTore the Spe- 
eial Land .Vcipiisition Jnd^e. Negotiations 
Were tlien ojicned Iietweeii Sir Frederic 
J)uma_Mie on helialf of the Calraitta Foil 
Commissioners on the one liaiid and in the 
first instanc<‘ with Mr. Alexander M •- 
Laurin Monteath and siiliseipiently Lord 
Jmdicape on hidiall of the Lritisli India 
Co., on the other hand, .\fter long 
and protracted iiei^oeial loiis the case ot 
the Hrilish India Co. was suhseipieiilly 
setth'd hy a cash payment of gH lakhs of 
ru[K'es to tlu' British India Co., and the 
grant of c(‘rtaiii facilities by the Port Com 
miissioners with leterence to the coaling 
of the fled of the BiiIi.nIi India Co. It is 
now alleged that the facilities granted to 
the Briti.sh India Co. are more valuable 
than those enjoyed by thetn at Brace- 
brijijge Jiall, and therefore the whole of 
the % lakh.s was awarded in respect of 
the other items of their claim. On this 
footing, it is .said tlial the I’oil Commis- 
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sioners have paid the British India Co. in 
resp(*et of the site of Braeebridgc Hall 
amount d or 4 times larger than the amount 
paid to the Ajijiollant company, when in 
fact the land of the Appellant company 
and Braeebridgc Hall must be of sub¬ 
stantially the same value. The Appellant 
eomjiany, therefore, desire to give in 
evideiiw certain doeimienls relating to 
the compidinise of the claim of the British 
India Co. Two affidavits have been filed 
CM the presimt a])plieation, one by Mr. 
Ah'.xaiider Me Lauriii .Moiitiaith in supjiort 
ol the applieatioti and the other by Sir 
Bredeiic Hiimayne in opposition thereto. 
Sir J'’r('deric Diimayne is the Viee-Chair- 
man and Chad' J'lxecutive dftieer of the 
I'ort ('oinmissioners. There is a con- 
Ihei hetwecti the staiemeiils contained in 
the allida\it of Mr. Monteath and tho.se in 
tile allidaxit of Sii Frederic Dumayne. 
Now It appear.s from the evideiiee that the 
iH“gotiatioiis, whieli led fo the sctflement 
with the British India Co., were opened 
early m dariiiary I'dll. The negociations 
no doubt were stated hy Sir Frederic 
Diimayne to he '■without pn-judiee to 
eilhei side” aiul ‘ ‘ eonfulenlial. ” Mr 
Siiilia on hi half of the (lovernuK'jit has 
aigiird that this would render all eorres- 
poiideiiee uhiidi [lassed lietween the, jiarlies 
(lienlo mea,pahle in.any event of being 
used in (wideiiee even when a settlement 
was aimed at. 1 fhiiil. Mr, Sinha placed 
ill-. <ame too higli. The affidavits do es¬ 
tablish however that in addition to the 
eoire.spoiideiiee interviews look place in 
thr (list instance between Mr. Monteath 
and Sir Frederic lliimaync w'ith a view to 
a .scitleiiieiil of the case of Hie British 
India Co. 

The negotiations in India closed in May 
OIL 

In diiiK' JON Sir Frederic Dumayno 
]iroceeded to I'ingland. It appears from 
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liis aflidavit that the Port (Jommissionecs 
had directed him to see Lord Inchcape 
with reference to compromising the 
British Jndia Company’s case. He was 
also authorised to go as far as to make 
an oiler of 25 lakhs of i u|>ees for that pur- 
poho. Loril Jnchcape and Sir Frederic 
Dumayne arrived finally at a settlement, 
mz., that the Port Commissioners should 
pay to the British India Co. 28 lakhs of 
rupees and give to (he British India Co. 
certain facilities. Sir Frederic Dumayne 
has sworn in his affidavit that in the 
settlement he never contemplated paying 
a8 lakhs of rupees for the land, structures 
and machinery of the British India Co., but 
that he agreed to (his sum as a settlement 
of (he whole case. 

Lord Inchcape has not made an affi¬ 
davit as to what took ()lace Ix'twccn him 
sell' and Sir Fredc)i<; Dumayne. ’I'hc 
Poi't (dmmi^sioiici^ sanctioned with rr- 
li,ctanc<' th<> sctdcmcnl arrived at between 
Jjord Inchcape and Sir Frederic Dumayne 
and (-('Commended it to (he Government 
lor .sanction and approval. The scttle- 
nient was suh.se(piently approved of by 
th(' Government. This, however, was 
after (he. present came had beam decided by 
the Special Judge iind the present api^eal 
filed. 

iMncli stress had been laid by the Ap¬ 
pellants cm the proceedings of the Special 
Land Acquisition Committee of the l.’ort 
Commissioners of (he 20th Getober 1911. 
JS'o doubt tlic record of the proceedings 
is not very happily worded, but I cannot 
imagine thal a public body like the Port 
Commissioners intended to pay the 
British India Co. for their land a sum so 
vastly in excess of what they w'ere paying 
to other ])arties and which would in the 
end result iii their having to pay exces¬ 
sive sums for other lands acquired by 
them. For if this 28 lakhs was in fact 
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paid only for the land, structures and 
macfiinery, tliis fact would be used in 
subsequent cases against the Port Commis¬ 
sioners as to the value of the lands acquired 
by them. 

Sir Frcdcfic Dumayne has sworn that he 
was fully cognisant of (he prices paid by 
the Port ( 'oinmis.'^ioiiers on other acquisi¬ 
tions and that what he wanted to settle 
was the whole case against the Commis¬ 
sioners. 

The total claim preferred by the 
British India Co. amounted to its. 
1,2-2,10,780-11-10. .V large number of 
th(' i(('ms in the claim would appear 
t'l be altogether untenable. One of 
the items m the claim w'as a sum of 
R'-. 07.01,910 “for loss of time.’’ This 
item was (-lainu'd for tlu' dilPn-euce bc- 
(wd ii tile lime It wmild take to bring the 
(c.^.-eL uL l]j(' Liitish India Co. alongside 
at iJiaci'luidg(' Hall and that required to 
lake I hem into the Dock.s of the Com- 
mi^sioiiei.s. 

It is (liKieiill to nnaginci on what prin¬ 
ciple .Midi a claim could be supported. 
The I’ni t ('ommissionei-s were however 
ill tlii^, ditlu-Mlt> (hut the Collector had 
iilloued the sum of Rs, 1,27,140-10-0 in 
le.spici (it 1111-, Item and so had admitted 
the claim m piiiiciplc. The Court under 
the piovi.sions of the Land Acquisition 
Act iui-: no jurisdiction to reduce the 
amount awarded by the Collector and it 
ma\ perhaps he doubted whether the 
Com I has jurisdiction to re-allol over the 
dillVi-eiii items of claim the aggregate 
amount allowed by the Collector. All 
the j)i-obabilities therefore suggested that 
the .''lory (old by Sir FTcderic Dumayne 
in his affidavit that wdiat he settled with 
Lord Incheafic w'as the whole case between 
the Ri'itish India Co. and the Port Com¬ 
missioners and that the sum of 28 lakhs 
of rupees was not paid to British India 
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Co. in resfx'ct of the land, machinery anvl 
siTudiires only, is correct. The only per¬ 
son who could have contradicted Sir 
Frederic Diimayne as to the terms arrived 
iit in Tjondon b(dw'oen Lord luchcape 
and himself would be Lord Inchcape. 
If therefore we were to decide to jxsrmit 
the A])|>ellant company to adduce further 
evidence it would have to be the evidence 
of Lord ]nchca})c as to what were the 
terms of settlement between himself and 
Sir Frederic Dumayne. In that event 
such evidence w’oiild have to be tested in 
the ordinary manner by cross-examina¬ 
tion. 

The letters that passed between Lord 
InchcafHj and Sir hVoderic Dumayne, 
dated the 26th of January and the J3th 
of February i‘Ji2, sufif^est that Lord 
Inchcape did not consider that the sum ol 
Bs. 28 lakhs had l)een paid to the British 
India (‘o. in respict Bracebridge 

Hall and the .structures and machinery 
thereon. 

The stat(;ments in Sir Frederic 
Dumayne’s affidavit ap|)ear to me to agree 
with all the probabilities of the case and 
are uncontradictcd as to what was intend¬ 
ed to be settled between him and Lord 
Inchcape. Even therefore if we have 
jurisdiction to admit this further evidence 
on the materials before us, 1 should refuse 
the Appellant company leave to do so. 

The present application is therefore dis¬ 
missed with costs which we assess at 10 
gold mohurs. 

Bicuakdson, J.—I entirely agree with 
Mr. Justice Fletcher, whose judgment I 
have had advantage of reading, that the 
application before us is not one which we 
have jurisdiction to entertain under 
Or. Xl^ r. 27. And I will only add this 
that even if we had a power, o^-extensive 
with the power of the Trial Cocart under 
Or. XLVII to admit fresh evidence by 
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way of review, I anli of opinion that 
the ('vidence tenderedevidence whic 
ought to be admitted in^i'^® exercise of 
any such |X)wcr. It is not the 

bearing of which on the issue''^V.^ 
to he determined is ]iractically beyo.^*’^^^® 
sphere of controversy or in any 
conclusive. On the contrary it is only 
necessary to read the affidavit on the one 
side and the counter-affidavit on the other 
to show that matter is raised of a coo- 
trovcr.sial and argumentative character. 
The question at issue is the market value 
of certain land at a certain date. The 
agreement which it is sought to put in 
(together with li tters and other documents 
leading up to it) was arrived at in another 
case bi'twecn jiarties one of whom is not 
party to the present case and it was 
arrived at after the trial of the j)reseTit 
ca.i(' was concluded. By itself th(> agree¬ 
ment is of no use to the Apix'llant com¬ 
pany. It only shows that u lump sum was 
])aid to the British India Co. in respect 
of the compulsory acquisition of their 
land and that in the same re.sjx'ct certain 
facilities were also ])romiscd to them by 
the Fort (.'oimnissioiiers in connection 
with their coal tract. The land, it is 
true, adjoins the land of the Appellant 
company. But the compensation which 
the British India C-o. .had claimed from 
the Collector was arranged under different 
heads many of which had nothing to do 
with the value of the land. Two or 
throe items were withdrawn while the 
case was before the Collector, but the total 
claim which was subsequently carried 
before the .S|)ecial Land Acquisition Judge 
was .still very large. That claim was 
satisfied by the lump .sum and the coaling 
facilities. Then comes the point—how 
much of the money payment is to be 
allocated to the land? That depends on 
the further question—what was the value 
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assigned to the facilities? Jiotli tlie^ 
questions are in serious dispute, each 
side endeavouring to fasten upon the 
other its own interi^retation of the agree¬ 
ment. As might have been expected, 
when such questions are debated between 
practical buisness-meii, (here is a good 
deal to be said; at any rah; a good deal 
was said—on both sides. The difliculty 
of arriving at a decision as to what was 
paid for the land is not diminished by the 
reflection that it is not the actual value of 
the land and the actual value of the 
facilities that has to be considered, but 
what was in the minds of the parties to 
the agreement. What the Appellant 
company is really trying to do is to fix 
u|x)n the Port Commissioners an admis¬ 
sion as to the value of the land acquired 
from the Briti.sh India Co., and I merely 
add that for that /mrpose the value w'hich 
the Port Commissioners attributed to the 
land (as to which Sir Fr7*deric T)umayne’s 
affidavit is entitled to the greatest wi'iglit) 
is more important than the value which 
the British India Co. may have attribiilc'd 
to th(! land. But to m> mind the doidits 
and difficulties which surround the evi¬ 
dence tendered is not only no recom¬ 
mendation, but is a complete bar, to its 
reception at this .stage, even, as I have 
said, if vve had ajxiwer to receive fresh 
evidence such as that conh'rred on the 
Trial Court by Or. XLVJI. 

Application refused. 

[CIVIL APPELLATE JURISDICTION.] 

Appeal from Appellate Decree 
No. 1284 OF 11)11. 

Dakhyani Dass], 
Mookerjee, J. Plaintiff, Appellant, 
Beachcroft, J. V. 

1913, Mono Raut and others, 

12, March. Defendants, 

< Respondents. 

Bmgal ftrtanog Act ( VIH of 1885), m, 105A— 


WEEKLY NOTES. 

Secy, of State for India in Council. 

Settlemnt of jungle and watte land for reclama- 
t’on—Co sharer landlord managing estate — Occupa¬ 
tion and reclam ttion bg lessee acquiesced in by all 
the co-sharers—Subsequent re utnl bg tome a ter 
partition to accept lessee as tenant in respect of 
their particular ihares—Stutut acquired by leetee — 
Lessee if entitled to hare fair rent assessed. 

The Plaintiff sued to have fair rent 
settled in respect of land held by him. 
The land in suit was originallij included in 
a vilhu/e which belonged to one B and his 
co-shorers, and was partly jungle and partly 
wa.ste. B took possession of the land 
without any protest by his eo-sharers and 
in the urdinary course of management 
of the estate selllrd the land with the Plain¬ 
tiff. Subseiiuenily lit're was a partition 
anunnist the co-sharers, and .some of them 
accepted rent from the Plaintiff while two 
of them reliised to do .so. .So far as the 
lands nUotted to their shares were con¬ 
cerned, there was no suggestion that the 
Phunliff eiiine into occupation of the land 
against the will of the co-.sharers of B, 
wli'i on the other hand acquiesced in the 
oeciiiKilion by thi Plaintiff and in the re- 
rlnniation (>t the land by her at consider¬ 
able ensi tor n number of years. 

Held 77(0/ the position of the Plaintiff 
was nut worse than what it would have 
been if he had in good faith accepted 
.setnemcni from a Irespa.s.ser in actual 
oeeupitlion of the land m which ccent even 
he woiilil liace ultained the status of a 
raiyal. 

That ihe Plaintiff was entitled to have 
fair rent assessed in respect of the land 
held by him. 

^\ \Tsox r. Ra.m CiirND (1), Binod L\l 
(, K.sLt (2) AND Kmuja Proshad v. Esup 
(I). t if erred to. 

'J'liis was an a]>jxjal preferred on the 
^dth i\lay 1911 against a decree of Mr. 

<1) I. L. H. 18 Cat. 10 (18B0). 

(2) I. L. R. 20 Cal. 708 (1803). 

(4) I. L R. 7 CaL 414 (1381). 
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L. C. Afljuni, Special Judf^o of Zilla 
Cuttack, dated 8th Fehruarv 191.1, aftirni- 
iu'' a decree of Babu 13. K- Adhikari, 
Assi.staut Settlcineiit Otlicer of Balasore, 
dated the 4th November 1910. 

The facts of the case will appear from 
the jud{. 5 nient. 

Babu Debcndm Nath (Ihosh for tlie 
Appellant. 

Babu Smil Madhab }futUk (for Babu 
Brovash Cdt. Mittrr) for the Jiespondei]l'=. 

The JuDCiMi'JNT 01*’ thk Court was as 
fellows :— 

This is an appeal by the Plaintiff in a 
jRoceeding nnier sec. 105A of the Bengal 
Tenancy Act for .settlement of fair renl. 
The application was refused by (he Conri 
oi first iiKstance aiul that or*ier has been 
aflirnK'd on appeal by the Special .ludg.* 
I'lie facts are not in controversy and mav 
be briefly recited. Tlie area in respect of 
wliicii the Plaintiff claims to b.- the ((‘iiant 
under the Defendants and to ha\(' fair 
rent assessed v\as originally included in a 
village owned by one Bykuntha Xatli Kar 
and several other ])cr.sons. On the* ‘Jlth 
March 1900, Bykuntha Nath Kar granbal 
on amalnama in favour of the Plaintiff 
which covered amongst other lands ■ n 
area of 8 acres. It was stated that the 
land \va.s partly jungle and jjartly waste 
and that it was necessary to settle it witli 
the grantee for the purfHjses of reclamation 
and improvement. The land was joint 
2 >roperty, but no objection was apparently 
taken by any of the co-sharers of the 
grantor of the settlement made by him. 
The grantee entered into occupation and 
has reclaimed the land. Shortly after the 
settlement, a partition suit was com¬ 
menced amongst the proprietors. During 
the {jftidency of this suit at one stage it 
seemed that the land now in dispute mighl 
fall to the share of one of the proprietors 


(Kashinath Kar). The Appellant in 1906 
in order to prelect her rigid took a lease 
from Kashinath. But ultimately when 
paitilion was completed in .1908, it was 
foiitul that 58 acH's fell into the share of 
Ka.shinath and otlu'r ])roprietors with 
whom we an* no! at present concerned and 
•46 acres fell into (he share of the pre.sent 
Deh'iidaiits-Kcspoiidciils. In the seltkv 
nienl proceeding Iht; Plaintiff was record¬ 
ed as (lie leiiaiil in respect of (he enfi’’e 
area. Tn so far as Kashinath and his co- 
.sJiarers are concerned, there has been no 
difficulty as they'have accepted ihe Plain¬ 
tiff as their (enaid. But in so far as the 
Kespondents are concerned, lliey have re¬ 
fus'd fo (real (he PlaiidiJf as their ienant, 
and wlien (he presemt proceeding w^as com- 
iiK'iicf'd by the J’landiff for asci'rtainiiient 
of fail’ rent payal>le by lier, the Di'fendants 
took e.xceplion on the ground (hat .sh(> was 
not their tenant an.l no rent could b'i 
asM'ssed in respect <d’ lb*' land with re 
^aid to which the 'elalloii.-diip of landlord 
and tenant did not sul)^l.U hetwc'en the 
j>artie.s. 'J’he Cotiits l)ilow have cou- 
ciiircntly licid that the Plamtilf is not the 
tenant of (he D<'((!ndan(s in rcsjicct of 
this land and i.s eonse(nien(ly not entitled 
to have fair rent af.sessed. Jn our opinion, 
this view cannot possilriy be maintaine, 1. 

On hehall of the De,f<‘ji<lants, it lias heen 
Contended tliat the, lease from Kashinath 
Kar granted in 190(5 sup_Tseded the amal- 
iKUHd and that the lea.so itself was in¬ 
operative, because it was granted during the 
pendency of the ])artition suit. There is 
clearly no force in (his contention. The 
lease was nevei intended to siipensede the 
luualun'fita, if it should turn out in the 
end that the lea.so* itself was an invalid 
document. The Appellant obviously ih- 
r ended to strengthen her jxrsition and to 
protect licr.self from the attack of the co- 
sliarcr.s other than Bykuntha Nath Kar, 
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into whose hands the superior interest 
‘ miglit pass. It has not been disputed 
that effect cannot be f,nvcn to this lease as 
ii was excQuted duvinj.^ the pendency of 
file partition suit. The Plaintiff is ac¬ 
cordingly entitled to fall hack u|X)n the 
omaJnama. The (pu'stion therefore arises, 
what were her rights under the amal- 
iiaiHd. On behalf of the Defendants, 
it has been argued that it created 
title in her only to the extent of the in¬ 
terest of Pykuntha Kath Kar. We are 
of opinion that this contention is entirely 
unfounded. No doubt, he was one of the 
co-sharer landlords. The land however 
\\a<s waste and uncultivated. He had 
taken jKJssession of the land aj)[>afentlv 
without any protest by his co-sharers and 
in the ordinary course of nianageincnt of 
the estate he settled the land with the 
Plaintdf for tlu' purpose of reclamation. 
'I'hat this was a jxudent act of manage¬ 
ment cannot be dis|)uted and that view is 
confirmed by the circumstance that, for a 
jKuiod of more than ten years, not one 
amongst the co-sharers of Bykuiitha. Nath 
made any attempt to repudiate his action. 
Under these circumstances tlu' principle of 
the decision of the Judicial Committee in 
the case of ir«/.s-(nt v. h'ani ('hund (1) clear¬ 
ly applies. As their Lordships observed, in 
India a large pro|«nlion of the lands in- 
<duding very many large estates is held 
ill undivid('d shares, and if one share¬ 
holder can n'strain another from cultivat¬ 
ing a [xirtion of the estate in a proper and 
husbandlike manner, the whole c.stato 
may, by nu-ans of cn)ss-injunctions, have 
to p'lnain altogether without cultivation 
iintd all the shareholders can agree upon 
a nujde of cultivation to be adopted or until 
a [)artition by metes juid bounds can be 
effected—a work which in ordinary course 
in largo estates would probably occupy a 

(1) I. L. K. 18 Cal. 10 (1890)^ 


period including many seasons. In such 
a case, in a climate like that of India, land 
which had b(;en brought into cultivation 
would probably become waste or jungle 
and greatly deteriorate! in value. It is 
further clear that the ]»osition of the Plain¬ 
tiff' is not worse! than what it would have 
hecn, if she had in good faith accepted 
settlement from a trespasser in actual 
occupation of the laud. In that event it 
is clear that she would luive attained the 
status of a raiyat [Binod Lai v. Kalu (‘J) 
and Moliiina (Biuinlra v. Hazari Pranianik 
(J)]. Kolianee, however, has been placed 
on behalf of the Defendants n|)on the ease 
of liadha Broshad v. Enup (1), which is 
clearly distinguishable. In the first place, 
that wa.s not the ea.se of agricultural land. 
In the M'cond place, Sir Hicliard (iarth, 
C. J., laid down (hat when a tenant had 
l)een juit into |H)ssess!on of joint pro[X'rty 
with the Consent (>f all the eo-shaivrs, no 
one or more of the eo-sharcTs can turn tlie 
tenant out and withoul the consent of tlie 
otliers. Pul no man has a right to intrude 
upon thi‘ joint pio|K'ily against the will 
of (he eo-sliaivr.s or ol any <jf (lu'in ; if he 
does .so, he may he ejected without Jiofiee 
either altogether, if all llie co-sharers join 
in the Sint, or partially if only some of 
the eo-sharers wish to ('jeet him. In the 
case hel'ore us, there is no suggestion 
that the riamtill' came info occupation of 
this land against the will of the eo-sharer 
of Hykiinlha Nath Kar. On the other 
hapd, they aeipiiesced in the occupation of 
the Plaintiff and in tlit' reclamation of tlie 
land bv her at considerable co.st for a 
number of yi'ars, and ii is only when the 
land has been reclaimed (hat two of tlie 
co-'sharers turn round and contend that 
the Plaintiff has not attained the status 
of a tenant in so far as the lands allotted to 

(2) I. L. R. 20 Cal 708 (1893). 

(.3) I. L. R. 17 Oal. 46 (1889'. 

(4) I. L. R 7 Oal. 414 (1881). 
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their .sliares arc coneenied. Wo arc of 
opinion tliai tliis eontenition is wholly un¬ 
just and caTinot he allowed to j)rcvail. 

The n'snit therefore is that this appeal 
is allowed, the decree of the District Jiidj'e 
set aside and the case remanded to the 
(’oiirt of first U)stanc^ in order that fair 
rent may he assessed in respc'ct of this land. 
The riainlitf is entitled to jvay costs 
Ihroii'^hoiit this litigation. We assess the, 
hearing fee in tliis Court at two gold 
molnirs. 

.1 iilJoirriL 


[CIVIL APPELLATE JURISDICTION.] 

Ari’KAL KROM Ai'J'ELLATK DkC'REE 
No. T.I.M OF 1910. 


N. R. (Jn.VTTERJEA, 
Walmsley, J. 

191 :i, 

Heard, 10, July. 
Judgment, 

20, Angus' 


Maheshui PllOSHAn 
SiNoH &. ors., Plain¬ 
tiffs, Appellants, 

V . 

Balt Nath JIazaki 
[and ors., Defendants, 
Jtespondents. 


, in immoveable property — 

Money cknujel on immoveible properly — L>mita- 
tion Act (AVr r, 1859], sec. 12, [IX o'' 1871), Art, 
1S2, Sck. II—Right not erercised tor more than 
12 years be ore Act IX of 1871 c iwie into operation 
—Right {' barred. 


Under .del XIV of JSoO, malikana was 
an intere.sf. in itnniorenhle property and 
(/overned hy .let XI V of JSoU, see. 12, and 
would he barred if there had heeti no en¬ 
joyment of the malikana for a period of 
12 years. 


Dhovlem SiNori v. NkI';moo Bkhoo (1), 
(iOBIM* ClirvOKR Hov ('IIOIDHAUY V. RaM 
CUONDER CKormiARV ('2) ano Hkkhra- 
NUND Shoo v. Oxeerun (J), followed. 

Where therefore the riyht to malikana 
WOS established by decree of Court in IXbij 

(1) 12 W. R 498 (1889). 

(2) 19 W. R. 94 (1873). 

I3i 9 W. R. 102 (1868). 


hilt the right was not enjoyed for more 
than 12 years before Aet IX of 1871 came 
into force, the right was extinguished under 
Aet XIV of 185)0 and could not be revived 
by any subsequent statute of limitation. 

Chhagan Lal V. Bapudhat (5), distin¬ 
guished. 

This was an a)>|)cal preferred on the 
‘Ird December 1910 against a decree of 
Mr. W. Ward, District Judge of Zilla 
l\riizaffar]iur, dated the 26(11 August 1910, 
affirming a decn'c of Babu' Pankaja 
Kumar (Jiatlei'jcc, Sub-Judge of that dis¬ 
trict, dated the Gth A])ril 1909. 

The material facts will apnear from the 
judgment. 

lUibii Luehini Narain Singh for the 
.Vpfiellaiits. 

Habit Saraslii Charan Milter for the 
Resjiondcnts. 

Tlic JurxiAiiiNT OF THE Court was as 
follows ;— 

This ap^K'al arises out of a suit for re¬ 
covery of arrears of malikana for the 
years KIOJ to 1814. The ( Vnirts below hav’e 
concurred in hcjlding that the suit was 
barred hy limitation, and the Plaintiffs 
have apt)ealcd to this Court. 

It appears that the J'laintiffs obtained a 
decree e.stablisliing their right to the 
malikam so far back as 24th December 
1805, but it is found that the Plaintiffs 
never received any malikana since that 
date, and their attemjit to prove payments 
between 1855 and 1895 failed. The 
question is whether under these circum¬ 
stances the claim is liarrcd by limitation. 

Now' under Art. 132, Sell. JI of Act IX 
of 1871, th(i period of limitation for a suit 
for money charged u|Kjn immoveable pro- 
[)erty was 12 years from the time Vhen 
the money sued for became due, and it 


(5) I. L. R. 6 Bom. 68 tl8601 
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was exi>ressly provided that malikana shall 
for the purix)se8 of that article be deemed 
to bo money charged upon immoveable 
property, and similar provision is contained 
in the later Limitation Acts. But under 
Act XIV of 1859, it was held in a series of 
ca.scs that malikana was an interest in im¬ 
moveable proi)erty and not rent, and con¬ 
sequently governed in the matter of limita¬ 
tion by sec. 12 of Act XTV of 1859 [see 
lihoalee Sinrfh v. Neemoo Behoo (1), 
Gobind Ghunder Boy ('houdhanj v. Ram 
Chunder Choudhary (2) and the cases 
cited therein] and lhat if there had been 
no enjoyment of malikana for a period of 
12 years, the right to sue for money re- 
eoviu’able on aecouot of it was barred. 
[See llccrranutul Shoo v. Ozccriin (d) ] 
I hc right to the malikana in the i)resent 
case was no doubt established in 1855. 
But since that dale and before Act TX of 
1871 came into force, the I’laintiiTs were 
for a period of more; than 12 years not in 
enjoyment of it. The effect of the 
decree of 1855 was that Plaintifls’ right to 
an interi'st in immoveable j)ropcrly was 
establi.shed, but they hj^^t that right by 
reason of not being in )X)ssession and 
I'lijoyment of that right for a j>eriod of 
12 years. The analogy of a landlord’s 
claim for recovery of arrc'ars of rent, which 
is not barred, even though no rent may 
have been realis('d within 12 years, where 
the relationship of landlord and tenant 
subsists or is established by a dc'cree of 
(■ourt, cannot apply to the present case. 
As [lointed out by Markby, in Bcebee 
('hummun v. Om Koolsoom (4), the 
zamindar does not lose his right iis against 
his raiyat, although he does not for a 
number of years choose to assert them, 
because a raiyat stands in a totally differ- 

(1) 12 W. R. 498 (188S). 

(2) 19 W. R. 94 (1873). 

(S) 9 W. B. 102 (1688) 

(4) 13 W. R. 466 (1870). 


Hazari. 

ent position from an ordinary person as 
to gaining a titk' against the zamindar. 
He dcM'ives his right to po8.sess from the 
zamindar,,and in a measure represents and 
yu’otects the title of his zamindar. But 
the position of the parties here is in no 
way similar to that of landlord and tenant. 

It was eontended that the Plaintiffs’ 
right having been established, they ought 
to hnv<‘ been bold entitled to succeed until 
it was found that the Defendants or their 
predecessors bad set uj> a title advenso to 
the I’laintilTs’ after the decree, of 1855*. 
But the Defendants’ predecessors having 
ap[)ropnated the ('iitire firofits to them- 
sclvc.s for a period of 12 years, notwith¬ 
standing the decree of 1855, the Plaintiffs 
were out of possession for 12 years and 
their tight was accordingly barred. The 
fact tlieiefoi'e that the Plaintiffs’ right w'as 
I'stabbslied in P's.'io does not help the 
Maintilfs. 

In the cas(' of Chhayan Lai v. Bapubhai 
(5), it was held that where a riaintiil has 
already obtained a decree declaring his title, 
it is not neees-.ai\ for him to establish his 
jxu’iodieally recurring rigid against any 
jierson who is bound by that decree, and 
that this being so, there is nothing in tlm 
Law of Lnnilation which can be construed 
into a n stnelion of the Plaintilfs’ right to 
reeovc!' tlu‘ ari’tsu's falling due within tlie 
period of limitation. In that case, how¬ 
ever, th(' decree establishing (he Plaintiffs’ 

1 i<^ht wa". made in bS()9, and Act IX of 18/1 
caiiK' into iiiree betorc 12 years had run 
out fr.iiii that date. The claim was for 
the recoverv of a share of the income of a 
certain ralan connected with an hereditary 
ollice, but was not strictly speaking a 
charge upon immovc'abie jiroperty, and the 
ground u|H)n which the decision proceeded 
was that the right was a yieriodically re¬ 
curring right. But under Act XIV of 1859 

(6) I. L. R. 6 Bom. 88 {i860). 
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malihina was held to be an interest in 
iiinnovi'able property and not like rent a 
|H-riodiealIy n-eiirrinfj; rif^ht. The case is 
thorefore clearly distinffiiisbable. 

The I’laintills have been found to have 
never r('c<‘ived any iiinlikana since 1855, 
i.e., for ?nore tlian half a eenfiiry, and 
their rif^ht was barred uruler Act XIV of 
1859. We are ^eeordill^^ly of opinion that 
the deci’c'cs of the (.'ourls below are correct 
and the appeal niusl. he dismissed with 
costs. 

Appeal (lismiftscd. 

COIVIL APPELLATE JURISDICTION] 

Aureal kuom Appeli.ate Decree 
No. 1152 OK 1911. 

Asriu Tosh 8(N(!HA Bay 
and others, Plaintiffs, 
Appellant-s 

V. 

Banomali Sain, 
Defendant, 
Bespondent. 

. Bengal Tenaneg Act ( VIII of I88S), eecs. 85 (2), 
160, 161 (c), 167—Permanent nnder-rniyati lease) 
registered—Landlord o occupancy holding purchas¬ 
ing holding if hound to annul it as incwnhrance or 
protected interest. 

An unilrr-raiigtli Icn'ie rctiisicrrd in 
contravention of sec. .S’.5, sub-scr. (2), of 
the Brnr/al Tenancy Art, in not operative 
{irjninsl the superior landlord of the oeeii- 
paney raiynt. 

jAiae Kiia.n v. Dorfa Bp:wa (1) and 
i\r\MK Bouai V. Bani Ch. Ma.ndal 
(2), referred to. 

The landlord of the oeenpancy holding 
purchasing that holding at a sale for its 
arrears cannot be called upon to annul a 
permanent nnder-rniyati lease created 
without his consent as an incumbrance 
wMiin the meaning of cl. fa) of sec. 101, of 

(1) 17 0. W. N. 59 (19121. 

(2) 13 C. L. J. 649 (1910). 


the Jiengal Tenancy Act, nor is such an 
hiteresi a “ protected interest ” within sec. 
101, el. (o), of the Act, so far as the land¬ 
lord auetion-purehaser of the occupancy 
holding is concerned. 

This was an ai>peal preferred on the llth 
May 1911 aj^ainst a decree of Babu Bankiin 
Chandra MiUa, Subordinat(( Judf^e of Zilla 
Burdwan, dated 9th Febi-uary 1911, modi¬ 
fying (h(' decrei' of Habu Puma, Chandra 
Bose, Alunsif of Kalna, dated the bih 
December 1909. 

The mat»'rial 'acts will appear from the 
judgtnent. 

Itabn Dmarka Nath Chuekerbutty (for 
Tabu .Jogesh Chandra Hay) .and Habu Sita- 
ram Hanerjee for llu' Appellants. 

Habu Sajoii Kanta Suigha for Hk; Bes- 
IKUident. 

The JlDOAIF.X'l' OF THE CoURT Was as 
follows :— 

This is an ai)i)eal on behalf of the I’lain- 
tiffS in an action in ejectnuTil. The land 
in dispute wa.s originally held under the 
Plaintiffs by one ilhuban Mandal, who 
came, into occupation in 1880. On the‘2nd 
(Jetober 188.8, Bhulian Mandal exi-cuted 
a ])ermanent sub-leas(' in favour of the 
Defendant, who.se. occupation of the lanl 
had commenced from some time before. 
9’liis lea.se was grant/al on the assumption 
that Bhuban Mandal was a temire-hohh'r. 
'J'he document was <• mseipuTilly regish^r- 
cd without objection. Iffu' ))n)|xn’ty 
ultimately di'volvial on one Bhahini Dasi 
who made default in payment of rent to 
the, Pl.iintiffs. Tht‘ latter, as tlui su)>erior 
landlords, thercu|)on obtained a decree for 
arrears of rent, and in cxi'ciition thereof 
the tenancy was brought to sale and pur¬ 
chased by the Plaintiffs themselves on the 
14th Pehniary 1907. The sale was con¬ 
firmed on the 21,st March following and 
symboli<!al jKissession was delivered to the 


M00KER.1EE, . 1 . 
Beaciicuokt, J. 
1913, 

11, March. 
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Tlaintiffs as purchasers on the 8th June 
1907. The Plaintiffs were, however, un¬ 
able to obtain actual posscission, as the 
Defendant was in occupation. They 
thereuix>n caused a notice to be served 
upon him as required by s(‘c. 167 of the 
Bengal Ti'iiaiicy Act. Notwithstanding 
the service of notice, the Defendant rc',- 
fused to vacate the land. The Plaintiffs 
thereupon commenced this suit on the Pith 
March 1009, to eject the Defendant on 
till' ground that his inti'iest, if any, had 
been validly terminat-ed, and he was con- 
si'quently liable to be ejected as a tres- 
|)asser. The Court of first instance 
decreed the suit. U|)on apiK'al that 
decree has been revi'tsed by the Subor¬ 
dinate diidge. The Courts below have 
concurrently found that the tenancy held 
by Phuban Maiidal constituted an occu¬ 
pancy holding. It is clear therefore that 
the sub-h'ase granted by Bhuban Manilal 
to the Defendant on thi' 2nd October IHHS 
should not ha\e been admitted to registra¬ 
tion in view of the provisions of sub-sec. 
(2), of si'c. 8o, of the Bengal Tenancy 
Act. In fact, as the instrument pur|)ort- 
(d to be a permanent sub-lease, it would 
not have been admitted to registration hut 
(nr the fact that the land demisi'd was de¬ 
scribed as comprised in a |H'rmauent (enure. 
It follows accordingly that the sub-lease 
so registered in contravention of the sta¬ 
tute is not operativi'. This view is sup¬ 
ported by (he di'cision in Jarip Khan v. 
I'for/a Bt'ira fl). It is plain that the 
question which was raised in (he cas<‘ of 
Maiiik Korai v. Ihuii Ch. Mandal (2), 
namely, whether a sub-lease registered in 
contravention of (he statute is o|H'rative 
as between the lessor and the lessee, docs 
not constH|uenlly arise in the present case. 
Judicial opinion is unanimous to the effect 

{«) 17 0. W, N.69 (1912). 

(2) IS C. L. J. 619 (1910). 


that a sub-lease registered in contravention 
oi the. provisions of sec. 85, sub-sec. (2), 
oj the Bengal Tenancy Act, is not 0 })era- 
tivi' against the sujK'rior landlord of the 
occiqiancy raiyat. We must therefore 
determine the rights o'" the jiarties on the 
looting (hat (he Def/endant did not ac- 
(luiri; any title under the sub-lease of the 
2nd October 1888. 

As already slated he was in fK;cn))ation 
li'om Is'fore the ‘,^nd October 1888 : his 
Status, from (he commencement of hi.s 
t( nancy, was accordingly that of an under- 
raiyal. d’he question is, whethi'r hi* has 
a sub-tenancy which is required to be 
annidled by (he jairchaser under cl. (a), 
of si'e. 161, of (he Bengal Tenancy Act. 
Now ,see(iou |.‘)9 provides that when a 
holding Is sold in execution of a decree 
for arrears of rent duo in respect thereof, 
the [iiirchasi'r shall take it subject to the 
interests dehned as protected interests, but 
with jiower to annul those defined as en- 
cuinhiaiici s. Jt is argued an behalf o^ 
the Detoiidant (hat he has an interest 
which falls within the de.scription of pro- 
tteted iiiti'i'cst as also of an encumbrance. 
This contention reipiins coiisidi'ratipn, 
because the ( niiits below have found that 
the nolieo under sec. 167 of the Bengal 
'Tenancy .\cl was not si'rved u})on the 
Deii'iidanl m accordance with law. Tf 
the notice had been served upon him, it 
would ha\e bei'oiiie needle.ss to consider, 
wliedier he held a sul)-tenancy which had 
to he annulled as an eiicumbranci' within 
the iiieaiiiiig of see. 161 ; bur it would have 
belli iK'cessarv to di'termine whether he 
had a |irotected interest within thi' mean¬ 
ing of sec. 160. 

Now in so far as sec. 161 i.s concerned, 
the case for (he Defendant is that he i.'^ 
an under-raiyat, iudcpi'ndently of the. in- 
\alid sub-lease of the 2nd October 1888, 
and that he has consequently a sub-tenancy 
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■vv’ithin tho meaning of sec. IGl, cl. (<i). 
11 may bo conceik'Ll that the term “ any 
sub-l('nancv ” is, by itself, comprebensive 
enough to inelmle the interest of an imder- 
raiyat. But the (piestion arises, whether 
th('re is a sub-tenancy in so far as the 
Plaint ill's are concerned, because the Plain¬ 
tiffs arc not only purchasers at the sale in 
execution of the decix'c for arrears of rent, 
they arc also tlie su]>erior landlords in 
respect of th<! occu[)anc.y holding which 
was brought to sah'. Sec. 85, sub-sex;. 
(1), provides that if a raiyat sublets, other¬ 
wise than by a registen'd instrnmenl, the 
sub-lease shall not l)e valid as against the 
landlord, unless made with his consent. 
It has not yet been investigated, whetlau' 
the Plaintitls as landlords of the occu- 
pan(;y holdings consentc'd to the grant of 
th(> sub-lc'ase to tlu' Defi'udant as an 
undcr-raiyat. lint we. shall assume, for 
the ))urposes of argument, that such con¬ 
sent was not given. If, then, the De¬ 
fendant was inducted ui^on the land as an 
und('r-raiyat without the consent of the 
landlords of the occujiancy-raiyat, it is 
t>!ain that there is no sid)-lease in his 
favour which is valid against Ihi' suj)erior 
landlords. Consecpientiy he docs not hold 
any snb-tenanev which may be treated as 
an incumbrance within tlu; meaning of cl. 
(fi) of .s(‘c. 161 as against the landlord auc- 
tion-purcha.ser. Th(‘ landlord auction- 
purchaser cannot, accordingly, be ealli'd 
u])on to annul this sub-tenancy as an cm- 
cunibrance. The view W(‘ take is in accord 
with tliat taken by this Court in the case 
of /hv/r// Mohnn v. Baikd Chandra Cl). 
\\ e do not pronounc<' any opinion ujxm a 
(piestion w'hich mav luTcafter arise, 
namely, as to the precise ]iosition of a 
.stranger who purcha.st's at a sale held in 
execiitimi of a decree for arrears of rent. 
As regards the case now liefore u.s, it is 

18) r. L. R. 28 Cal. 206 (1900). 


sullicient to observe that sc'C. 161 clearly 
is of no assistance to the Defendants, if 
it is assumed that his interest as under- 
raiyat was created without the consent of 
the landlord. 

In so far as sec. 160 is coneornod, re¬ 
liance is placed by the Defendant on cl. 
(c) by which prot(‘clion is afforded to any 
lease of land whereon dwelling houses, 
rnanufaclories or other |Kirnianent buildings 
have bc'cn erected or permanent gardens, 
f'lantations, tanks, canals, places of wor¬ 
ship or burning or burying grounds have 
bei'U made. Here, again, jnccisely the 
same (piestion arises as in the ease of sec. 
161. It cannot be naisonably contended 
that the Dehmdant has a lease of land 
within (h(' meaning of cl. (c), sec. 160, 
when as against tlie I’lainlilfs such lease 
is not valid, because not slujwn to have 
been made with their consent. Here, too, 
We re,servo (he (pu'stion which may pos¬ 
sibly hereafter arise* as to (he ])osition of 
a s(rang('r purchaser. Bui it is obvious 
that ,sec. 160 also is of no assistance to the 
Defendant. 

It finally bc-comes necessary to deter¬ 
mine whether sub-sec. (1) of sec. 85 ap¬ 
plies to l.his case, ^’he Courts below have 
not determiiu'd whethi'r the land was 
sublet to th(i Deh'Tulanl with the consent 
of the superior landlorj.s of the occupancy 
raiyat. The (k.-teEinination of that (jues- 
tion was unncces.sary in view (if the frame 
of the suit. The Plaintiffs as already 
explained sought to eject the Defendant 
on the ground that his inler('.st had been 
annulled in accordance with the jirovisions 
ol sec. 167 of th(* Pengal Tenancy Act. 
That case has failed, donsequently the; 
jKiint just mentioned mu.st be investigated. 
The learned V^akil for the Defi'ndant has 
also contended that even if cl. (c) of sec. 
160 be held inap])lical)lc, the Defendant 
may still be able to establish that the 



415 


VoL. XIX.] THE CALCUTTA WEEKLY NOTES. 

A SHU Tosh Sinoha Bay v. Banomali Sain. 


Plaintiffs are estopped, by reason of their 
conduct, from seeking relief by way of 
ejectment, and lie has explained that th3 
e,uostion of estoppel was not pointedly 
raised in vk'w of the frame of the suit. 
Wc arc of opinion that in these circum¬ 
stances, the question of estop[)eI should be 
investigated. 

The result is that this appeal is allowed, 
the decrees of the Courts below set aside 
and the case remanded to the Court of 
first instance in order that the Court may 
determine ufsin evidence to be adduced 
by the parties the following questions; 
namely, fir.tl, whether the Defendant was 
granted a tenancy as an under-raiyat with 
the consent of the landlord of his grantor, 
the occupancy-raiyat; and, fircondly, 
whether the claim for ejectment is barred 
by the doctrine of estoppel. If it is found 
ujKin the first question that tlu; sub-lease 
to the J)efcndant was granted with the 
consmit of the .Plamtitfs or their prede¬ 
cessors, or, if it is found upon the second 
question that the Plaintiffs are cstop|>ed by 
reason of tladr conduct, the suit will stand 
dismissed. If both the questions are de¬ 
cided against the Defendant tlu' suit will 
stand decreed. Each party will jiay his 
own costs in all the Courts up to the pre¬ 
sent stage. 

Case remanded. 

[CIVIL REFERENCE.] 

Rei)'. Ko. 9 OE 19l:i. 

M00KER.TEE, J. Bands Ali Fakir and 
Beachcroft, J. others, Plaintiffs, 
1914, r. 

29, Bluy. Amud Sakkar and ors.. 

Defendants. 

Provincial Small Cauie Courts Act {IX 0 } 
1887), Sch. II, cl. {8)~Orant of jorest rights — 
Suit Jor rent hy grantor if may be entertained by 
Small Cause Court—Rent,'^ what is—Bengal Ten¬ 
ancy Act ( VIII oj 1885), secs. lU, IBS. 


A grant under whieh the grantee he- 
comes entitled to cut and remove during a 
specified period trees which might during 
that period attain a prescribed size 
{whether it creates an interest in land or 
not) is a grant of forest rights within the 
meaning of sec. 193 of the Bengal Tenancy 
Act. The transaction cannot he regarded 
as a sale of timber, and the consideration 
payable for such rights is rent within the 
meaning of the term as used in el. (8) of 
Sch. II of the Provincial Small Cause 
Courts Act. 

Such a suit cannot he entertamed by a 
Small Cause (Unirt, and should be institut- 
(d under see. 144 of the Bengal Tenancy 
A ct in the Court which would have jurisdic¬ 
tion to entertain a suit for the po.sscssion 
of the trees. 

This was a rid'erence by M. Srnithcr, 
Esq., Disfi'ict Judge, Dacca, dated ‘29th 
July 1918. 

The reference was in the following 
terms :— 

“ 1 liave the honour to forward, under 
Or. J(), r. 7, of Act V of 1908, the follow¬ 
ing n'ference, with the record : — 

“O Th(' Ajqdicant seeks to recover 
Rs. 820-1-10 said to be due under a 
' se-dar patla', or ‘lea.se under a sub¬ 
lease under which the grantee is en¬ 
titled to cut and remove trees of a certain 
size, and .some kinds of trees excepted, 
during a certain jK'rioil, fiom a certain 
area. Tlie Aiiplicant prestmteil his ])laint 
in till’ Court of the Fifth ^luusif, Dacca; 
hut tlie Mtmsif l)y his order, dated the 1st 
July 1918, returned it—‘ to be filed in the 
proper Court ’. The Ap[)licanl then pre- 
.seiit('d his plaint in the Small Cause 
Court ha\iug juri.sdiction between Rs. 100 
and Its. 500; but on 8th July 1913 that 
Coin! also retunu'd the plaint as not of 
a suit muiutainable in the Small Cause 
Court. 
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“('2) It is ;ij)|)arent that one of the two 
Courts lias failed to exercise a jurisdiction 
vesf('(l in it hy law, within the meaning of 
Or. It), r. 7, and that the Aj^plicant being 
deiiii'd a liearing is entitled to have the 
matter nderred to tlie High Court. 

“(d) Neither Court recorded any reasons 
for lioldmg that it had no jurisdiction, and 
that the plaint should he ndurned to go to 
another Court. Under cl. (8), 8ch. II, 
Act IX of 1H87, suits for rent, other than 
house rent, are e.xcluded from the jurisdic¬ 
tion of the Small Cause, Court. The Act 
does not (U'tine reiU and the definition in 
Ur- Bengal Tenancy Act, which is for th.' 
jiurixises of that Act, does not seem to he 
of use to shew what is meant by ‘rent ’ 
in Act JX of 1887. Bor, in this Act, the 
word is used in a wider sensi' than in the 
'J'enanev .\ct. In Act TX of 1887, it is 
taken that ‘ rent ’ includes ‘ house- 
rent ’; for ‘ house-]ent ’ has to be special¬ 
ly excepted. Jhit the d(‘finition in the 
Tenancy .Act will not, 1 think, cover house- 
rent : for in the case of a house, owned by 
.1 landlord, and let to a tenant, the value 
of the house is often many times greater 
than the value of the land on which it 
stands, and the tenant is paying principally 
for (ho use of the house itself, not the 
land. A very largo part of what he [lays 
is for the use of the house and none of this 
will come under the detinitiou. 

“(1) In a case rciKuti'd in the. Calcutta 
Law ■lounial, VTjI. VTl, p. 15-2, it wa.s 
held that money payable in respect of a 
grant of the right to cut tree's of a certain 
size,, etc., o\er a certain area, w'as not 
‘ rent ’ within the meaning of the defini¬ 
tion in the Tenancy Act; but (his leaves 
undecided the f|ue.stion whether it is rent in 
the wider sense of the word as used in Act 
IX (if^887. The use of the expressions 
‘ lease and ‘ sub-lease ’ indicates that 
the transaction was regarded as one of 


letting for rent, rather than of sale, or 
any other kind of transfer: and it is 
difficult to distinguish the transaction, in 
any essential, from one in w'hic.h rights in 
fruits only, or even to crops otdy, are grant¬ 
ed. Trees may grow (piickly or slowly, 
a(’cording to weather conditions, and 
healthiness and freedom from pests, in the 
same way as fruits and crops. It is not 
a case of sale of so much tijuber, transfer- 
ling ownership in the timber. The grantt'e 
gels the right to cut and take a.way trees 
ol certain kinds, if they grew to a certain 
.size, within the time limit of his grant. 
(_)ne of the most im}K)rtant uses of a forest 
is to grow trees, to he felled and rc'inoved 
for timbc.'r. The felling and lemoval of 
tici's from a forc'st is not the destruction, 
or using up, of the fori'st, but the [uoper 
using of it, if projiciiy restricted : and as 
the grant is of the use only, the corpus 
iiot to be used up, or depreciated, I think 
the transaction should be. regarded as one 
bi'twci'Ji a lessor and a les.sec, for rent, 
though not rent within the meaning of 
the Tenancy Act definition. This is in 
accordance, I think, with general usage. 
Such a trajisaction is regarded as oiu' of 
letting, for a rent. 1 IVlt some doubt 
whether the fact that the term is only otu 
year four months odd should be held to 
shew' that the (ran.saetion was rather a .sale 
of certain trees, than the letting of the 
use, under restrictions, oi ihe forest. But 
it ‘sci'ins to be of the latter charact('r. 

“(o) In considering the meaning of the 
word ‘ rent ’ in Act JX of 1887,1 have not 
made any distinction between a grantee 
immediately under a landlord, and a 
grantee! under a grantee, or sub-grantcc; 
but have regarded only what it is that 's 
paid for, whether it is the use of the. forest, 
or only certain property, or articles—trees. 
\V’hat the actual occuyiicr of a house pays 
for the use of the house, must, I think, be 
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regarded as rent, however many persons 
may stand betwe(’n the )x.'rson to whom 
he pays and the landlonJ. 

“(G) The (juestions as to differences aris¬ 
ing according as the lessor is the landlord 
himself, or a h'sscc or sub-lessee under 
the landlord, arise from the definitions in 
the Tenancy Act; but in ordinary usage 
rent is siKjken of without regard to such 
differences. 

“(7) J refer the case to the High Court, 
and recommend that the iMunsif be direct¬ 
ed to entertain the suit as a suit for rent 
other than house-rent.” 

The .lrD(iME.\T ok thk Court was as 
follows :— 

This is a rch'it'nct' by the District 
.Judge of Dacca under r. 7 of Dr. 16 of the 
Civil Proci'dure Code, ll)().S. The .Peti¬ 
tioner instituted a suit in the Court of thp 
Hnnsif at J^aeea for recovery of a 
sum of lis. <‘WG-t-Jt) from the Defen- 
(lants on the basis of what is called a se- 
(hir-pdita, that is, a h'a.se imdi'r a sub-lease. 
The ^funsif held that the suit was cog¬ 
nizable by a Court of Small Causes, and 
on th(' 1st July lOltJ returned the plaint 
lor presmitation in the proper Court. The 
})laint was then presented in the Small 
Cause (!ourt at Dacca, but the Judge re- 
tinned the plaint on the 8th .July 1918. 
because the suit, in his opinion, w-as not 
maintainable! in the Small Cau.se Court. 
The District Judge has, accordingly, upon 
the application of the Plaintiffs reh-rred 
the (jue.stion to this Coui’t. whether the 
suit is maintainable' in the ordinary Civil 
Com! or in the Small Cau.se Courtj he 
hai p.\pre.ssed the opinion, that the view of 
I he Small Cau.se Court .fudge as to the 
nature of the suit is erroneous. 

On the ‘23rd March 1911. the Defen¬ 
dants e.xecuted a kabuUyat in favour of the 
Plaintiffs iri respect of forest rights in a 
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tract of land described by boundaries at 
the foot of the document. The kabuUyat 
states that for a period of one year, four 
months and tw^enty-ono days, from the 
‘23rd Alarch 1911 to the 15th August 1912, 
the executants would have the right to cut 
and take out of the forest all the gajari 
trees and all wild trees (with the excep¬ 
tion of mango, jack-fruit, tal, bel, tama¬ 
rind and siuitil trees) in close proximity 
thereto, of a circumference of more than 
18 inches and one cubit above the ground, 
on the tract within the boundaries men¬ 
tioned. The considei’alion for this sub¬ 
lease was sfK’cified to bo Ks. 4.50, out of 
which Hs. 150 was paid in cuvsh, and the 
balance was nanh' payable in two equal 
in.stalments on the 17th September and 
16th Akjvemlx'r 1911. The, Plaintiffs al 
lege ihat the I )efendants have exercised 
acts of iKKs.session under the sub-lease, and 
have felled and sold the forest trees, but 
have withheld payment of the rent, ex¬ 
cept a sum of Ps. 97 paid in two instal- 
nient.s. The Plaint ills .seek to recover 
tile balance, with interest and costs. The 
question ari.s<'s, whether the .suit is in 
essenee one for damages for breach of con¬ 
tract maintainabk' in a. Court of Small 
Cause's, or whether it is a suit for rent 
entertainahh' onl\ In the ordinary Civil 
Court. 

Sec. 19.8 of the Bengal Tenancy Act 
piovides that the imivisions of the Act 
applicabh' to suits for the recovery of ar¬ 
rears «)f ri’iit shall, as far as may be, apply 
to suits for th*' recovery of anything jiay- 
able or deliverable in respect of any rights 
of }>astmagc, forest rights, rights over 
fisheries and the like. It is plain (hat the 
view most favoni'able to the Defendants 's 
that the document exeented by tlieni, 
and called a kahnUyat, does not create, in 
their favour any interest, in the land on 
which the foi'c-st stands. But it cannot be 

53 
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(Tisputod that it ornatcH in their favour 
forest rights within the meaning of sec. 
193. The transaction cannot rightly be 
regarded a.s a sale of timber; the trees were 
not and could not be s|)ecitied, a.s the 
grantees were clearly entith'd to fell tim¬ 
ber which might attain the ])rescribed size 
at any time Avithin the period during 
Avhich the right.s eemferred on them were to 
be in force. Jt is fiir|hor clear that Avhat 
the Plaint ill's now seek to rc'cover was jwy- 
able in n'spect of the forest rights conferred 
by them on the DetVndants. This view 
is supfjorted by tlie decision of this Couit 
in A bilul- lUlah v. Asraf A /id). Tt folloAvs 
consequently that the |)rovisious of the 
Bengal 'J'enancy Act, a]>plicablc to suits 
for the recovery of arrears of rent, apply, 
as far as may be, to the ])resent suit for 
the recovery of moru'y payable in respect 
of forest rights. Consequently under sec. 
114, sub-sev. 1, the cuu.se of action must 
be deemed to have arisen within the local 
limits of the jurLsdiction of the Civil Court 
Avhich would have juiTsdiction to entertaiti 
a suit for the po.ssessiou of the trees. This 
view, it may be conceded, is open to the 
criticism that the language of sec. 141 is 
jxjssibly unduly strained to enable iis to 
reach the conclusion. But it is supjAortcd 
by the judgment of Banerjce, J., in Shihu 
Haidar v. Gtipi Siindari (2) where sec. 
144 was held to ai)ply to a case of fishery 
right; and this was followed, though not 
•without some hesitation, in Abdul-JJllah 
V. Asraf Ali (1) [see also Shib Prosad v. 
Vukni Pali (.3)]. The question finally 
arises whether the .suit is one for the re¬ 
covery of rent other than house-rent with¬ 
in the meaning of d. (8) of the Second 
Schedule to the Provincial Small Cause 
Courts Act; because unless excepted from 
the^gnizance of a Court of Small Causes, 

(1) 7 C. L J. 152 (1B07». 

(2i I. L. R. 24 Cal. 440 (I8«7). 

(3) I. L. K. 83 Cal. 001 (1906). 


the suit must be tried by such Court under 
.sub-sc‘c. (2) of isec. 15. Now the term 
*' rent ” is not defined in the Small Cause 
Courts Act, nor is any definition given 
in the (ieneral Clauses Act. The defini¬ 
tion given in sec. 105 of the Transfer of 
Iroperty Act or in sec. 3, cl. 5, of the 
Bengal Tenancy Act is of no assistance, 
because each of such definitions was 
framed for the purposes' of a sjAccial 
.statute. When wc turn to law lexicons, 
We find a variety of definitions given. 
SAveet refem to Co. Litt. (142 a) and 
defines rent as a peiiodical j)ayment due 
by a tenant of land or other corporeal 
hereditament, which is usually iiayable in 
money but may also la; reserved in fowls, 
Avheat, spurs or the like. Wharton 

defines it as a cm tain profit issuing yearly 
out of lands and tenements corporeal, and 
adds that it must issue out c^f the thing 
granted and not be j)art of the land or the 
thing itself. Bouvier defines rent as a 
certain profit in money, provi.sion8, 

chattels or labour, issuing out of lands and 
tenements, in retrihutiim for the use, and 
is thus distinguishable, from jnirchase- 

money. [Barrs v. Jjf-n (4).] Anderson 

defines rent as a com|)en.nation or return 
in the nature of an acknoAA'ledgrnent given 
for the iKJssessiou of some, corixjreal in¬ 
heritance. In Bacop's Abridgnumt, Tit- 
Kent, reference is inad(A to Co. Litt. (47 a, 
112 a), and it is laid doAvn as a general rule 
that no rent can Issue out of any "Ih- 
cntpf)real inheritance Av.hich lies in grant, 
because! they are. such things in their 
nature us a man can never recur to for a 
distress. To this is add('d the illustration 
that lease of the ve.stiirc or he.rbage of 
land, reserving rent, is good, because the 
lessor may conie u[K)n the land to distrain 
the les.sce’s beasts feeding thereon. It is 
not neces.sary, however, to treat distress 

(4) [1664] 12 W R. 526. 
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as an inseparable concomitant of rent, and 
in Broune v. Pitto (5), it was pointed out 
that in the Conveyancing Act, 1881, the 
term “ rent ” is used to include recurring 
payments not issuing out of the thing 
demised and for which accordingly there 
can be no distr<‘ss. It is further |X)inted 
out in the Laws of England, Ed. llalsbury, 
Vol. *24, para. 1032, that the term rent is 
sometimes used in a very coniiirehensive 
sense and includes pt'riodical sums of 
money charged u|)on or ])aid out of land 
and all corporeal hereditaments [iS7fcnc v. 
Cook (G).] It has also sometimes been 
observ(‘d that rent may issue, not only 
frum lands and tenenumts corporeal, but 
also from the personal pro|x^rtv necessary 
for their pro|>cr enjoyment: lor in.stanco, 
where a furnished house oi’ a slocked farm 
is leased, in such eases the |>ersonal pro¬ 
perty is really a part of the consideration 
of the rent, so that when the view is 
sought to he maintained that the rent 
issues out of the land alone {Selby v. 
Greaves (7) and Farewell v. Dickensoa 
(8)J, there is an attempt at a fictitious ac¬ 
commodation of the case to the defective 
defitiilion. To return to the Provincial 
Small Cause Courts Act, it is plain that 
the term “ rent ” in cl. (8) of the Second 
Schedule is used in a wide sense, other¬ 
wise the legislature would not have found 
it necessary to ex’clude explicitly house- 
rent from its scope. We are consecpicntly 
opinion that what is payable by the 
Defendants to the Plaintiffs in res|)cct of 
forest rights granted to thojn, is in the 
nature of rent for the pur|x>se« of detej'- 
mining the jurisdiction of the Court, as 
it has been already held to be for 
the purposes of determining the ques¬ 
ts) [TSOO] 2 Q B, 688. 

(6, [lt02] 1 K. B. 682. 

(7) L' R. 8 C. P. 604 (1686). 

(8) 6 B. ft r. 261 (1627). 


tion of limitation applicable to a suit 
for its recovery. {Abdul-Ullah v. 
Asraf Ali (1).] In this view, the 
plaint must be returned to the Mimsif, 
so that he may entertain the suit and try 
it on the merits; the suit will be deemed 
for purposes of limitation to have been 
instituted in his Court on the date on 
which the plaijit was originally presented. 

[CIVIL RBVISIONAL JURISDICTION.] 

Rule No. 919 of 1914. 

N. R. Chattkiuea, J.') 

Greaves, J. Peary CHOUDHtJBY, 

1914, Objector, Petitioner, 

Heard, v. 

14, December. SoNOO Dass, Appli- 
Judgmont, cant, Opposite Party. 

21, December. 

Conmit decree obtained by iraud, setting cuide 
O' — Inherent jurisdiction ol Court—Such decree if 
can be set aside on review—Civil Procedure Code 
{Act Voi 1903), Or. //7, r. 1, Or. J,t, r. 19- Court 
fee. 

A decree passed by consent in an appeal 
was sel aside on an application by the lies- 
pondent under Or. 41. r. 10, 0. P. G., the 
Court jindiny Ihut ilie Appellant got the 
service of the notice of the appeal sup¬ 
pressed ami had a false and fraudulent 
vakrdalnama and a petition of compromise 
filed and that the Respondent came to 
know about the compromise decree only 
after process in execution of the decree 
was taken out. 

Held—I’/wf Or. 41, r. 10, had no appli¬ 
cation to the ease, but the decree could be 
set aside on review tinder Or. 47, r. 1, and 
the Court had also inherent jurisdiction to 
set aside the decree. 

That it is an inherent power of every 
Court to (orreet its own proceedings, when 
it has been misled, and the order of the 
lower Court should not be set set aside 


(1) 7 0. L.J. 162 (1907). 
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merely heeauHC it waft poftsed wider a wrong 
section. 

That a.s the order could be summarily 
set aside by the Court, no Gourl-jce as 07i 
(tn application for rr.rie.w need have, been 
paid on the application. 

Anxoda Dkiu r. Stkvkxsox ('2). Basan- 
oowDA r. CnuRruKiiRKiowm C,]), relied 
on. 

CJirirVH Koku r. JiVDSifAii Bi'Hadttr (1), 
referred to. 

This was a Biilr a^Mijisl the order of Mr, 
]\. L. D'.itt, District Jiid^e of ^fongliyr, 
(lat('d 21th July 191J. 

The order of tlie lo\v<'f Court was as 
follows :— 

“ This is ail ap)>liealion to ,sef aside a 
decree in this ajipeal jiassed on the peti¬ 
tion of eonipromise which ]>urported to 
have liecn till'd on behalf of both the 
jiaities. This petilion ha.s been tiled by 
the Defendants, Ih'spondents, on the al¬ 
leviation that no notice of ajipeal had been 
.ser\ed on them and that tliey were not 
even aware that an appi'al had been pre¬ 
ferred, but the Appellant fraudulently 
caused forced vtikalalnamas to be filed in 
Court purporting to have been on beluilf 
o! these Jh'spondents and had also the 
forged petition of eonipromise filed on 
their behalf and they were not aware of 
the same or of the decree till a few days 
before the petition to si't aside the decree 
on conijiroinise was fili'sl. 

“ fn the Sint the Plaintiff claimed Rs. H4 
odd for bhoirli rent for 2 cot tails odd land 
fiom the Defendants for 4 years. The De¬ 
fendants coiitestrd the suit and the Plain- 
litf got a decree only for Rs. 11 odd besides 
Rs. .11 odd for costs. J’hc compromise 
petition that aj)]M'ar.s to have been filed 
(1) 13 0. W. N. 1197: ». c. 10 C. L. J. 420 

• ^ (1909>. 

*2) 22 W. R. 290 (1874). 

(3) I. Ji. R. 84 Rom. 408 (1910). 


gave a decree to the Plaintiff for no leas 
than Rs. 100 including costs. No suffi¬ 
cient reason has been shewn why the De 
fendants after having fought liard in the 
lower Court agreed to comiiromise for 
such a large sum. The defxisition of the 
Afipellant Lachman who used to took 
after the case for the 0 Defendants shows 
that no notice of appeal was served on the 
Deh'iidants iii this appeal,‘that he never 
wont to Bhagaljiur or got any vahalat- 
iiama or petition of compromise filed, and 
that only a few days Ix'fore he filed this 
fietition, chaukidar Ramrup told him that 
his property had been attached. 

" After a consideratic'ii of the whole evi- 
di'iicc', T think it is [xulVetly clear (hat the 
Ajijiellant Peary Cheudliury in order to 
t<,ke undiK' advantage over these illiti'ratc 
Defendants, who had fought against him 
ill tlu' Munsif’s Court, filed an appeal, 
but got the service' of notice sujipres.sed 
and even had the false and fraudulent 
lakalatnama and |)eti(ion of compromise 
filed to harass these Delendants who canio 
to know about (he di'crei' only after their 
lands were attached. T( even appears 
from the de|)osition of Bachman that he 
had lu'cn otlcring Pi'ary Choudhury that 
small amount decri'cd bv the i\runsif’s 
Court, but Peary Choudhury had Ix'eu 
(i lling him to wait and wait keeping 
him in ignorance that an appeal had been 
filed and fraudulent dei ree obtained. y\s 
the Petitionei's wi're kept w'ithout know¬ 
ledge of the fraudulent decree (ill a few 
days before this ajiplicalion was filed 
there is no limitation. The decree 
fraudulently obtained is set aside as ob¬ 
tained in the absence of the Defendants on 
the basis of vakatatnamas and a jxjtition 
of coiniirorniso with wdiich the Deh'ndants 
had nothing to do.” 

Mouhi Khursed Hos.mn for the Peti¬ 
tioner. 
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Bobu Karunamotj Bose for the Opposite 
Party. 

The .JUDfiMEXT OE THE OoURT WaS RS 
follows :— 

The Opposite Party in this rule made 
an ajiplication to the Court below to set 
aside !i dc'eroe passed by consent in an ap¬ 
peal to which he was the Respondent. Tt 
i^ found by the loomed District Judge 
(hat the Appellant, (he Pedtioner in this 
Court, got the service of the notice of the 
a])peal suppressc'd and had a false and 
fraiiduk'nt vakalulnama and a petition of 
compromise filed, and that (he ()p|K)8ito 
Party came to know about the compromise 
decree only after process in execution of 
the decree was taken out. The learned 
Judge accordingly set aside the compro¬ 
mise decrei' and ordered lha( the a)))M‘al 
be lu'iird. ddie Petitioner thereupon 
obtained this rule, and it is contended oi’ 
bis behalf (hat a decri'c by consent can be 
set aside only by a regular suit, and that 
at any rate the decree could not be set aside 
upon an application under Or. 41, r. It), 
of the Ci\il Procedure Code. 

Reliance is ]>laced u|K)n tlu* ease of (Inlab 
Koer V. Badsluih Buhmlur (1) in which 
the (piestions wladher a decree by consent 
can be set aside by an ajiplication for re¬ 
view or by way of inotion, or whether a 
regular suit is the only, at any rate the 
most a]>j)roi)riate, remedy, have been ela- 
borab'Iy di.scussed. Tt is unnecessary 
how(!V('i- to consider the broad questions or 
the authorities discussed in (hat case. In 
(he pre.sent case, according to the finding 
of the Jud^e. tlu're was no consent given 
by (he ()pposi(e Party to the deerj^e : he 
did not ajipear in the appeal at all, and in 
fact had no notice of the ajipeal and had 
nothing to do with the vakaJatnama or the 

( 1 ) 18 C. W. N. lie? : 8 . 0 10 0. L. J. 420 
(1909). 
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petition of compromise. It is therefore 
not a case whore a party gives his consent 
and afterwards seeks to impeach it on the 
ground that 1 is consent was obtained by 
fraud. In Gulah Koer’s case (1), the 
learned Judge in distinguishing the caie 
of A nnoda Dcbi v. Stevenson (2) (where 
the JudicialCommittee of the Privy Coun¬ 
cil held (hat it was com])etent to the Court 
te set aside on review' a decree against an 
infant who was not re/)resented before the 
Court, and on whosi; behalf there was no 
assent to (he coinpromisi' by any coin- 
peti'Ut person) obs<'rv('d :—“ This case is 
manifestly distinguishable, on the ground 
that it was in essmice an application by a 
fierson to \ acate a dwree which was made 
in her ahsonce and without her consent. 
Sh(' asked to hi* relii'ved from the effects 
of a decree to which in substance she was 
not a party a coiulition of things entirely 
(litfereiit from what we find in the clas.s 
of cases where a |K'rson who is a party to 
a suit a''Sent s to a consc'ut decree which 
he suhse()uently socks to impeach on the 
ground that lus assent was obtained by 
fraud 

The decree in the ])res('nt case therefore 
could I le set asidi' on review. It is pointed 
out howe\er that the decree lias been .set 
asidi' upon an application under Or. 41, 
r. 10. T’hat rule relates to setting aside 
an order of dismissal of an appeal for 
(lefault, and can haM; no apjJication to 
the present ca.se. It appears that th:; 
application to set asidi' (he decree ivas 
oiiginally made under Ur. 47. r. I (the 
review section), but by a subsequent peti¬ 
tion was amended so as (o be an applica¬ 
tion under Or. 41, r. 10, of the ('ivil Pro¬ 
cedure Code. If. however, the Court ha] 
the power to .set aside the decree, we should 
not interfere merely because it was set 

(1) 13 (\ W. N. 1197|: 8. c. 10 0. L. J. 4?o 
(1909). 

(2) 22 W. R. 290 (1874). 
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aside under a wrong section, and as for 
the contention that the pro])er Court-fee 
payable upon an application for review had 
not been ])ai(l, it could be met by our 
(udering (iindc'r sec. 1‘2 of the Court Fees 
Act) the Oj)p()site I’arty to pay the neces¬ 
sary Court-fee, if W(' were of opinion that 
the Court had no ))ower to act aside the 
decree except by an ap]>lication for re¬ 
view of judgment. We are of opinion, 
liowever, that under the circumstances 
found by the learned District Judge the 
Court had an inherent jurisdiction to set 
aside the decree, ^'ot only has the Court 
|K>wer, but it is its duly, to set aside a 
(l(■cree ol)lained by fraud practi.sed upon 
the Court, when apprised of it. Wo agree 
with the following observations made in 
a case in thi' Dombay High Court, in 
which a decree by consent was set aside 
in a summary majiner u|)on an af>|)lication 
by the Defendant;—“What the Defen¬ 
dant says is that there was a suit against 
him, and that the suit was declared to 
have ended by reason of a decree pa.s.sed 
with his consent. Jit* nt'ver consented, 
and the n-sult has been that there has been 
fraud committed upon the Court. The 
Court was jicrsiiaded to sign a decree to 
which the Defendant had never consentt'd 
and that ii]>on the representation that he 
had consented to it. Therefore once tht* 
Court is asked to go hack upon its own jiro- 
ccdure, it is not a question whether there 
is any section in the Civil Procedure Code 
to warrant the action of the Court amend¬ 
ing its proce edings. It is an inherent power 
of every Court to correct its own proceed¬ 
ings where it has been misled”. [See 
Ijasangowdn Churchtijirujowda (3).l 
We are accordingly of opinion that the 
order of the Court below though passed 
under a wrong section should n<j>t be set 
'I si#. 

r. L. R. 34 Bom. 408 (1910). 


The learned Pleader for the Petitioner 
invited us to hold that the finding.s of the 
learned Judge are incorrect, but we cannot 
in revision go behind the findings arrived 
at. As for the contention that the Peti¬ 
tioner may be prejudiced if any proceedings 
are taken against him uf3on the findings 
arrived at by the Judge, all that we need 
say is that there will ho a fresh and in¬ 
dependent enquiry if any such firoceedings 
are taken against him. 

The rule must be discharged with co.sts 
one gold mohur. 

“ Rule discharged. 

[CRIHINAL APPELLATR JURISDICTION.] 

App. No. 1076 of 1913. 

Holmwood, J. 

SllABFlTDDIN, J. 

0. Baltiiasak, 

Heard, 3 and Appellant, 

4, February. 

Judgment, The Emperor. 

4, February. 

/nfiiim Penal Coiie {Act XL V of 1860 , sec 409 
— Cr.mmal breach oj trust by public auctioneer — 
Vh'irge specifying crim nal breach of trust on parti¬ 
cular dote in respect of goo is entrusted—Coxvirtion 
jor such offei.ee committed on subsequent date wi 
respect of sale-proceeds of such goods—Dishonest 
intention, necessity of finding as to. 

The .Appellant who wa.^ a public auc¬ 
tioneer was placed on his trial under sec. 
409, 1. P. 0., on a charge of haring com¬ 
mitted on the date mentioned in the charge 
criminal breach of trust in re.spect of some 
household furniture giren to him by the 
Complainant for s''le and remittance of the 
sale-proceeds to him. It appeared {hat 
the ordinary practice of the b^iness was 
to pay.the snle-proceeds out to the owners 
of the goods sold one month after the sale. 
The Trying Magistrate in convicting the 
Appellant found that, although he sold 
the Complainant’s, furniture on the date 
mentioned in the charge, he did not make 
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over the sale-proceeds to the Complainant 
one month after the date of the sale or at 
any subsequent time. 

Held— That no conriction could be had 
on that charge for the alleged misappro¬ 
priation of the sale-proceeds of the furni¬ 
ture and that the offence having been saii 
to have been committed on the date on 
trhich the furniture was sold the charge, 
could not be applied to misappropriation of 
money on a subsequent date. 

That the conrictum was also bad on the 
gtound that there was no cridcnce and no 
finding of dishonest intention within the 
meaning of see, iOb, 1. P. G. 

Bipradas (IfRi V. Miradamoni Bkwa (1), 
referred to. 

This was an a[)|)eal aj,Minst an order of 
Mr. K. B. Dus Gupta, 5th Presidency 
Magistrate of Calcutta, dated Gth Decem¬ 
ber 11)13. 

The charg(' wliieh was framed against 
the accused is set out in the judgment of 
the High Court. Thi* material portion 
of the IMagi.strate’s judgment was as 
follows :— 

“It ap|>ears frotn evidence adduced by 
the j>ro.secution that the accused sold otf 
h articles of the. furniture on different 
dates, three on 'Jlth November 191‘2 for 
Rs. JOD, one on 5th Decemlx'r 1912 for 
Rs. 45 and two oif 22nd December 1912 
for Rs. 46 a))d the other two on two otlier 
dates, but never remitted to Mr. W. .1. 
O’Grady his dues. Mr. W. J. O’Grady 
asked for hi.s dues repeatedly, but the pay- 
nnmts were not made. Then ho caused 
the remojval of the remainder of the furni¬ 
ture from the auctioneer’s charge. Still 
the accused would not pay him. He 
wrote several letters, })ersonally went 
and asked the accused for the money, 
but to no effect. The accused put him 


off from day to day. Mr. O’Grady 
threatened the accused with criminal ac¬ 
tions, but that also went in vain. He 
waited still till September 1913 and then 
on 23rd September 1913 he put the 
matter into the hands of the police. The 
police enquired and sent up the accused 
for trial. These facts have been conclu¬ 
sively proved before the Court by the 
evidence of ]\[r. \V. J. O’Grady as well 
as by several documents. From Mr. 
O'Grady's evidence 1 find that after 
waiting till 20th January 1913 he per¬ 
sonally went to the aecu.sed and insisted 
on being paid. The accused wrote to him 
■i lettc^r (Ex. 1) saying that he would pay 
the money due by 20th February 1913 and 
sent him the accounts of his sale«of the 
furniture (Exs. 21, 22, 23, 24 and 25) the 
next day. In the. letter (coupled with 
the accounts) (here is clear admission to 
the effect (liat the accused had sold off the 
furnituie on the dates mentioned above 
and realised the .sale-])roce('ds. But the 
accused never sent the money to Mr. W. 
J. O’Grady and put him off again from 
day to day and being tired (J' waiting he 
(Mr. U'Grady) in.stitu(ed the criminal 
ease in Septi'inlx'r next, i.e., full 
nine munihs after. From the defence 
taken by the aecu.sed it is difficult to say 
what the aeeused’.s line of defence is. 
He; never said nor sugge.sted that he had 
iiot reeeixed the sale-finK'eeds and his own 
admissions jHiint to the contrary. He has 
examined a ff'w witnesses to prove that his 
dealings witli them have been honest, but 
that d<K*s not in any way exculjiate 
him of his dishonest dealings with Mr. 
\V. J. O’Grady. There is dear evidence 
which the defence has failed to rebut that 
the accu-sed is guilty of a dishonest 
violation of his contract with ilr. W. J. 

is 

O’Grady: he wsuj entrusted with the furni¬ 
ture by Mr. O’ Grady for sale |ind for re- 


(1) 12 C. W. N. 677 (IMS). 
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niittiinop of the sale-proceeds to him, he 
sold the funiituie, hut niisappro])ria(ed 
the Kale-))roeeeds, he put the money into 
his own |K)cket and never sent it to 
Mr. \\’. J. O'drady. The evidence 
adduced In' the jnosecutioli goe.s also to 
show that he has similarly d(;alt with two 
others of his customers, one Mr. Banerman 
and another Mr. Sale. 1 tind a clear ca.se 
under s('c. 401), T. J*. ('., made out against 
.Mr. Balthasar on all the three coujits of 
the charge framc'd against him of having 
coinmittc'd criminal breach of trust as an 
auctioneer in respc'ct of Mr. \V. J. 
0 '(irad 3 's finnitiirc on three different 
dates and convict him accordingly.” 

Mr. Batfram and Bnhu Tarahcsxcar Pal 
Choudhury for the ,\p]X'llaut. 

Babu Manmotlia NaiJi Mnkhcrjrt; for 
th<! Crown. 

The .JriKiMKNT of tiik Colri' was as 
follows :— 

This i.s an appeal from the judgment 
and sentence of the learned ITesidency 
Magistrate, nth Court, convicting the, 
Ap|)ellanf C. Balthasar of an offence iiii 
del- sec. 401), T. 'B. C., and sentencing 
him to pay a fine of Ks. 500 or in default 
t( 1)1' rigorously imprisoned for J months 
on the first eount of the charge, no sepa¬ 
rate .sentence lieing passed on the other 
two counts of the charge. 

The first objection raised to this convic¬ 
tion is that the charge is directive and 
mishsiding and that no conviction can be 
h( Id u|)on that charge; for the alleged mis¬ 
appropriation of the salc-jiroceeds of the 
furniture. TIk* second objection i.s that 
tl'i're is no finding of when and how the 
.Appellant criminally misajipropriated the 
sale-[)roceed.s and nothing to show dis- 
Ilpncst intention. 

charge is a curious one and runs 
as follows That you on or about the 


24th November 1912, in (Calcutta, being a 
public auctioneer, committed criminal 
breach of trust in respect of three articles 
of hou.schold furniture, almirah, etc., 
worth Its. .109 given to you by Mr. W. J. 
O’Grady for sale and remittance of tho 
sale-firoceeds to him, and you there.by 
committed an offence under sec. 409, I 
,1’. G.; and the other two charges are 
similar with regard to sales of furniture on 
the 5th JJecember J9I2 and on the 22nd 
December 1912. 

It is argued and in our opinion very 
forcibly aigued that this charge cannot 
possibly relate to tho alleged mi.sappro- 
priation of the sale-]U'ioceeds. Sec. 405 
says, whoever being in any manner en¬ 
trusted with [iroperty or with any domi¬ 
nion over pro[)erty dishonestlv mi.sappro- 
priates or converts to his own use that 
pi'o|K‘rty, or dishoni'stly uses or dis[)oses 
of that property in violation of any direc¬ 
tion of law, or of any legal contract, ex- 
pre.ss or im])li('d, whiidi he has mad-' 
touching the discharge of such trust, is 
guilty of criminal breach of trust. Now 
substituting the word ‘‘furniture” for 
th(‘ word '‘ projK'ity ” it would be clear 
that th(' .section does not cover misappro- 
I riation of ihe sale-])roceeds. But even 
assuming as we thin.k it ought to be aa- 
suined that the woi;d ‘‘profierty” in¬ 
cludes furniture or the value' thereof, even 
then it could not be said that the Appel¬ 
lant had disposed of the furniture or tho 
value thereof, namely, the sale-prixeeds 
in violation of his contract dishonestly, 
imlcss it were shewn that he had the in¬ 
tention of dishonestly apfiropriating the 
8ale-})roceeds at tho time, of the sale; and 
the dates given in the charge clench this 
contention which is admitted by the 
learned Vakil for the prosecution. He 
says that it is incumbent on the prosecu¬ 
tion to prove that on the date of sale the 
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TJie late Hon*bIe Mr. Qokhale. 

The death of The Hoii’ble Mr. Gokhale in the 
very prime of hie life is such a great loss to the 
whole of India that we feel that we shall oe 
wanting in our duty if we did not pay also our 
own humble tribute to the illustrious deceased. 
A man of keen intellect, quick grasp, broad 
views and a devoted student of history and 
economics, ho was burn, bred and destined to 
be a great statesman. There was not another 
Mian either amongst the ollicials or non-offi¬ 
cials Who had a greater grasp of the Indian 
nuances. 'Although that was his forte yet in 
measures of legislation and policy of Govern¬ 
ment as well his quick and incisive intellect 
and strong common sense discovered, flaws 
which were of the most material assistance to 
us colleagues in Council and of great practical 
benefit to the Indian public. Although ho had 
lever cultivated the study or practice of law, 
/et the power of cross-examination that he dis- 
,played^ in connection with the Public Services 
Commission w’on for him the admiration of the 
Veterans of the legal profession. Through his 
liower of debate and the reasonableness of bis 
Views he secured the respect and esteem of 
h)8 official cojl^ues in the Council. The tact 
ttnd iudgr^ftwfc^^at he displayed in putting the 
ease of tne Indian community before the ^iith 
African Government and his efforts to bring 
about a settlement of the Indian question in 
South Africa would have done credit to trained 
of first rank. With his remark¬ 
able poV^iaof criticism and debate he combined 
>1 moderation in his views which made him a 


ment and the people. In his untimel]y 
India has suffered a loss which will not 
replaceil. There has never been in 
a warmer advocate of primary 
Through his death the cause of education ^ 
the regeneration of the Indian masses haa* 1^’ 
ceived an almost irreparable check. It is al^ 
u gieat pity that the Public Services Commit 
hioii will no! receive the benefit of his delibe3r% 
(ions and criticism at the report stage of the 
Commission. Looking at it from any pbiot 
of view, his death is a great calamity to the 
country. 


. 

The Hon’ble Mr. Justice Coxe. \ 

His Lordship, the Hun’ble Mr. Justice Cokfi^ 
is going away on furlough. He has lost two 
sous ill the War and it is unlikely that he.wi,ll 
return again to India. His impending petice^ 
ment i.s keenly regretted by those whopraetja^ 
before him, "for his Lordship comoiic^.ill 
hiiruselt some of the rarest qualities ofanUpp^ 
Court Judge. H's Lordship’s tenure of 
office s,\iichronis<‘d with a period of heaVy ab-‘ 
cum Illation of judicial business ip the High 
Court, and it is undeniable that one of the 
chief iire-occiipations of Judges during tljis 
period ha.s been the working off of arrears. 
At .siicli <i time the tendency to regard jadL 
Cial business as routine work to be got through 
as sjvedily as possible must be very hard' to 
resist, and it needs no small amount of strength 
of mind and devotion to duty not to yield to a 
desiri' for huny. But Mr. Justice Coxe never 
yielded to any such temptation. 

It wa.s als<i his innate desire to deal with the 
cases upon their own merits that enabled him 
to decide ea.ses without being influenced by 
the personality of the Counsel or Vakil appear¬ 
ing before him. He was never known to be 
impatient of argument, and not one sing}#‘act 
of discourtesy whether by word or gesture 
be remembered against him. The imparti® 

” attitude which be 


___ ,and absolutely “correct _ ___ __ 

most yaluahle intermediary between Goverjv ‘ unifmmly mainiBined on the Bendh was amply 
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re-paid by tlie deference habitually paid to him 
by the Bar and the six^ed with which busmcijs 
before Jiim was transacted. The regret with 
wliich liis Ijordship’s dcjparture from India 
will be viewed is all the keener, because of the 
melancholy cireiunalances which have led to 
it, when yet so many years of active life were 
before him. The loss sustained by the Bench 
by his retirement will not be easily replaced. 

Mr. W. fi. Joyce. 

Mr. .loyce, Deputy Registrar in the Appellate 
Side of the High Court, retires from office 
from dale. Ho was a very able and ex- 
[K'rienced officer who rose to the important 
{X)sition he held from a subordinate rank. In 
spite of the heavy burdens of his office he was 
kind, courteous and obliging to all alike and was 
\iniversally liked by his subordinates. Mr. 
Waite, who has also gained great popularity with 
all sections of the community as Private Secre¬ 
tary to several Chief Justices of the Calcutta 
High Court, succeeds Mr, Joyce as Deputy Re¬ 
gistrar, and Babu H('m (.’handra Mitter, one 
of the Senior Bench Clerks, succeeds Mr. 
Waite as Private Secretary to the (Jiief Justice. 
M’e wmgratulate His fjordship on the excellent 
selections he has made. 


flrhietD. 

Tacork Law Lectures, 1913 : Compulsory 
Sales in British India. By Samatul Chandra 
Dutt, M.A., H.L.. Vakil, High Court, Calcutta. 
Butterworth dt Co. (India ) fJd., OA, Hastings 
Street, Calcutta. Price Its. 12 net. 

This is a praiseworthy treatment of a 
somewhat uninviting subject. For one thing, 
it gives very little .scope for display of originality. 
That it does offer some variety and has fur- 
I'.ished materials for a compilation of 300 odd 
pages is due to the purely accidental circum¬ 
stance of there being a variety of sale laws in 
Bengal. Of these, the Piitni Sale Regulation 
is the oni' which comparatively speaking should 
excite the greatest amount of human interest, 
the Revenue Sale Law coming next. Take 
away these two, and the, subject is reduced to 
one uniform level of unmitigated drab. 
We have not enquired how those who 
listened to these lectures were affected from 
fhe of view of sentiment. But we find 
♦il difficult to imagine that even the most his¬ 
torically minded of them were roused to any 
conceivable pitch of enthusiasm by what should 


be the most interesting chapter, viz., that on 
Sales for Arrears of Putni Rent in Bengal. But 
every one of them must have been impressed 
by the severe logic and co-ordinating industry 
which the author has brought to bear on the 
entire subject. He has even been able to 
devote 40 pages to discussing general prin¬ 
ciples. This chapter is instructive. The 
merits of the book will, we think, be best 
summed up by saying that it is an able and well 
arranged summary of the statute and case-law 
on the several varieties of compulsory sales 
which obtain in this country, with an introduc¬ 
tory chapter dealing with such general prin-j 
ciples as may be supjxjsed to lie at the founda¬ 
tion of them all. 


4loies ot Caeee. 

ENGLISH LAW COURTS. 

COURT OP APPEAL.—Before the LoriJ 
Chief Justice, the Master of the Rolls, ancr 
Lords Justices Kennedy, Buckley, Swinfen 
Kady, PiiiLLiMORE aiid PiCKFORD. Porter V. 
Freundenberg and Krcghnger v. S. Samuel 
and Basenjoid. Heard, lOtli January 1915. 

Alien enemy, who is—Right to sue and be 
sued—Alien enemy cannot sue but may be sued 
—Alien enemy who has been sued and lost may 
appeal—An alien enemy who had sued before 
war and lost cannot appeal during war — Ser¬ 
vice on alien enemies and their agents and ser¬ 
vants—Substituted service. 

Those ap[X!als raised the question as to tliejj 
moaning of an “alien enemy,” and the right 
of such “ alien enemy ” to sue and be sued, in I 
British Courts of Justice. 

The Attorney-General (Sir John Simson) 
with him Mr. Branson and Mr. Nesbitto ap¬ 
peared for the Crown. 

Mr. C. E. Fitch for the Appellant in first 
case; Mr. Storry Deans, for Appellants in the 
second case; Mr. Walter and Mr. Courtney 
Terrell, for Appellants in the third case; 

Mr. H. Fletcher Moulton for Respondents in 
the motion. 

The Attorney-General argued that an alien I 
enemy did not mean a subject of a State which j 
w.as at war with Great Britain, but a person of 
w'hatevor nationality who resided or carried on 
business in the enemy’s territory. The test was 
whore the man wasr and not whose subject he 
was. Whether a German who resided in Great 
Britain was an alien enemy, depended on 
whet|?er be was commorant here, with an ex- 
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[)res8 or implied license from the Crown, or 
iiuler the protection of the Crown. A German 
lomiciled here, or carrying on business .here, 
was not an alien enemy. On the other hand, 
m Englishman carrying on business in Germany 
yas an alien enemy ; Janson v. Briefontcin, 
1902), A. C., p. 484. An alien enemy could bo 
lied here : Albrecht v. Siissmann, (1813), 2 
^ 08 . and B., p. 323. In that case an alien 
nemy had succeeded in obtaining discovery, 
ut he submitted that an alien enemy could not 
[lie: Hastings v. Blake (Nye’s Rep., p. 1) 
{all Y, Trussell (Moore’s Rep., p. 753), Rams- 
L’n V. MacDonald (1 Wilson, p. 217), and 
\crney, otherwise Joyner’s case (2 Dyer, p. 
i5), and see, too. Ex parte Bonosinaker (13 

i 'es. Jun., p. 71). Ollier aiilhorilies were 
oko’s “Institutes,” p. 127a, Story’s “ Cora- 
icntarics on Equity Pleadings ” (Ed. of 1838), 
‘Cs. 51 to 64a, McNeiqh v. United States 
[I Wallace, p. 259) and Walford’s “ Parties to 
ketions ” (1812), Vol. J, p. 017. No contract 
bade with an alien enemy in time of war could 
)e enforced in British Courts. Again, an alien 
jmemy who appeals must be Defendant in an ac- 
lion, started after the war. An alien enemy 
could defend himself by ajiix^aling. In so doing 
he was not invoking the aid of the King’s Courts 
m his own favour, but he was availing himself of 
the machinery, set in motion by anollier person, 
in order that the ultimate decision might be 
right. 

He submitted that the decided cases 8upiX)rt- 
pd the following propositions :— 

(I) An alien enemy could not maintain an 
betion except by licence of the Crown express 
jr implied. 

(2) If he was in this country, whether with 
ir without licence, he was not exempt from 
being sued like any other person. 

(3) If brought before the Court, he had the 
^me right to employ counsel and solicitors 
and also to appeal as any other Defendant. 

(4) The same rules applied to an alien enemy 
3 to service of writ or notice of writ as to any 
ther foreigner. 

(6) The method of service prescribed by 
)r. 11, r. 8, was not in fact applicable in case 
[>f war, and then recourse must be had to r. 7 
>f Or. 11 and r. 2 of Or. 9, the question being, 
f the Defendant could not be served personally, 
what was just in the way of substituted service? 

(6) If an alien enemy left any one in charge 
of his business, it was just to a’low service on 
that person, either alope or combined with 
other methods. 


ixxix 

(7) Otherwise service by post through a neu¬ 
tral country ought to be allowed if there was 
any rea.sonable probability of its coming to the 
knowledge of the person to be served. 

(8) The position under Or. 48A was extr^e- 
ly anomalous. There was no reason why ser¬ 
vice could be ciTected on the manager of two 
alien enemies carrying on business under a firm 
name, while it could not be effected on the 
manager of one alien enemy cairying on busi¬ 
ness under a firm name. 

The Court reserved judgment, which was 
delivered on tlu^ 19th January 1915, as follows : 

The Loiu) Ciimif .Ic stick read the judgment 
of the Court, in which he said :—The main 
questions to be considered are, first, the capa¬ 
city of alien enemies to sue in the King’s 
Courts; secondly, their liability to be sued; 
thirdly, their capacity to appeal to the Appel¬ 
late Courts, ami generally their right to ap¬ 
pear and be heard in the King’s Courts. It 
may be useful to refer to some of the early 
authorities, although the mam pro)x>sition3 of 
law have long been well settled. It is necessary 
at the outset to keep clearly in mind the mean¬ 
ing of the term “ alien enemy ” when used in 
referepce to civil rights and liabilities. Its 
natural meaning indicates a subject of enemy 
nationality, that is, of a State at war with the 
King,, ami would not in any circumstances in¬ 
clude a subject of a neutral State or of tho 
British ('rown, but that is not the sense in 
which the term is used in reference to civil 
rights. Ev('r since the great ca.se of The Hoop, 
(1799), 1 C. Rob., p. 190, the law has been 
firmly establislu'd as pronounced in the judg- 
nieut of Eord Htowell, then Sir William Scott, 
(hat one of (be cnns.'quences of war was the abso¬ 
lute interdiction of all commercial intercourse 
or corri'.spondence by a British subject with the 
inhabitants of tho hostile country except by 
{lermission of the Sovereign. f^ce also Potts^ 
v. Bell, per Lord Kenyon, C. J., 8 Term 
Reports, 561 : Esposito v. Boteden, (1857) 7 
E. and B., 779.] 

It is clear law that the. test is not 
nationality, but the place of carryings on 
the business. [Wells v. Williams, 1 Lord 
Raymond, 282; McConnell v. Hector, per Lord 
Alvanlry, 3 B. and P., 113; and Janson v. 
Briefontein Consolidated Mines (Limited), 
(1902), A. C.. 484, per Lord IjIndley, p. 505.3 
When considering the enforcement of civil 
rights, a person may be treated as the subject “ 
of an enemy State notwithstanding that he is 
in fact a subject of the British Crown or of a- 
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neutral State. Conversely, a person may be 
treiiited as a subject of the Crown notwithstand¬ 
ing that he is in fact the subject of an enemy 
Stali\ \Jinmm y. Dricfontein Consolidated 
Mines (Ijiinited),] Lord fjindloy for the pur- 
}X)ses of th(' ap-peal then before the House of 
Cords was c(msidoring the character of a trad¬ 
ing coiporution, and did not ’purport to deal 
with persons residing but not carrying on busi- 
tie-ss in the enemy territory. . . . Profes¬ 
sor Dicey ill his Treatise on Partita to an 
Action at p. 3 states the law’ accurately in the 
follow'iiig pro|X)sition Under the U^rm 
alien enemies are included not only the/ subjects 
of an\ Slate at war with us, but also any British 
subjiHds (,!• the subjects of any neutrol State 
voiiniliirily resident in a hostile country.” 

Jn ascertaining the rights of aliens the, first 
piiint for consideration is whether they arc’ 
alien frieiufs or alien enemies. Alien friends, 
ha^e loi^ sirw* bts'u, and are at the, present 
day, treated in refen'nce to civil rights 'as il 
they were British sul)jects, and are entililcd to 
the enjoyment of all personal rights of »citizen, 
including the right to sue in the King's. Courts. 
.\iien ( iieinies have no civil rights.or privileges, 
unle.ss tlu'y are here under the protection and 
hy pcritiisuon of the Crown tJilack.stone’s Coin- 
mentaiK's, gist Edn., Vol. I, c. JO, p. 370)'. 

lieiiever I ho capacity of an alien enemy ten 
sue or (iroceed in our Courts has come ftir 
consider,it ion the. authorities agree that he. can¬ 
not enforce his civil rights and cannot sue or 
proceed, in the civil Courts of the ri'ainu The' 
Ifiicst adjudication upon the alien enemy s 
right to sue is Princess Thurn ami Taxis'\ 
b31 T. L. It, -21 ; s. c. 19 C. W. N. viii), 
Hm-re Bargant, J., held that the subjecti of an 
enemy State who was rcgisti-red under th.^ 
Aliens Iteslriction Act, 1914, as an alien and 
tUfi .subject of an enemy State is entitled to sue- 
m tile King s Courts. This decision is, in our 
opinion, clearly right. Such an alien is resident 
hero by tacit permis.sion of the Crown. He has 
by logislration informed the Executive of tiis 
pre.sence in this country and has been allowed 
thereafter to remain here. He is ” suh protec- 
none domini regis.” 

We have now to consider whether The Hague 
-oineiition of 1907 on the Laws and Customs, 
n ^Var on Land [Article 23 (h) of chapter 1 
f section 2 of m Annex, entitled "Eegiila- 
jfS resisting the laws and custonis of war 
torit>J I '''hy hearing upon the questions 
conceivaft,'•‘'b’rinine. -The heading of that 
Of Hostilities.” Section III ’s^ 


headed ” Military Authority over the Terri¬ 
tory of a Hostile State.” Chapter I, of section 
Tl, is entitled, “The Means of Injuring tho 
Enemy Sieges and Bombardments.” The 
Articles in it are numbered from 22 to 28. 

The important paragraph is 23 (h): 

“To dixilare abolished, suspended, or in-, 
admissible tlm right of the subjects of the ( 
hostile party to institute legal proceedings.” 

4'he substantial question being whether the '| 
operation of this jiaragraph is or is not to abro- ' 
gate the old riilo (not peculiar to English Law, I 
though it has been more prominent in Eng-1 
land than elsewhere), that an alien enemy’s 
rights of action are suspended during the war, ' 
jurists of eminence have expressed widely.) 
divergent views upon tho iHiint and this Court ' 
has given to those views its very careful consi-, 
deration. We are all clearly of the opinion 
that the pai'agraph in (jiiestion cannot be, 
treated as effecting any such abrogation. If wei-li 
look in the first place at the terms of the para-i 
,,fraph itself and apart from its collocation and 
context we find that w’liat it forbids is as also 
m jiaragrajih (d) a “declaration”: “It is 
I'orhiddim to declare.” This has no applica¬ 
tion to a country in which as in J^ngland ther^* 
is no room for a declaration. By the existing 
law of the country the mere fact of war operates 
ipso facto to siispeiul any rights of action which 
at the time of the outbreak of war any alien 
enemy may possess. It is interesting Ic 
ob.;erve tliat Dr. Bieveking, an eminent German’ 
jurist, is of opinion that as to England at any 
rate it is ineffectual because it only prohibits; 
some executive aiitb.ority from declaring that 
rights of action are suspended. ■ extinguished, 
or inadmissible. He rightly points out that no 
such declaration is I'eqiiired in English Law 
for the reason already given. 

Extending our view from the paragraph it¬ 
self to the. iramadiale context, we find that it 
is included in a group of jiaragraphs fo rmin g 
Article 23, every other of which’relates solely 
to the conduct of a military force and its com¬ 
manders in a campaign and not at all to the 
administration of the law respecting alien 
■enemies at home; that the chapter of which 
the Article forms part is entitled “ Means hf 
Injuring the Enemy, Sieges and Bombard¬ 
ments,” and that the section of the Annex to 
which the chapter belongs heirs the general 
heading “ Of Hostilities.” Extending our 
view still farther, to the Convention itself we 
find the declaration which governs the whole 
Annex and controls its application in Article 1; 
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“The contracting powers shall issue instruc¬ 
tions to their armed land forces which shall be 
in conformity with the regulations respecting 
the taws and customs of war on land annexed 
to the present Convention.” 

It is impossible to suppose that this means 
[as it must do if the effect of the paragraph (h) 
is to abrogate the law existing hitherto in 
England and to give an alien enemy the posi¬ 
tion of a persona standi in judicio in English 
Courts of Law] that the War Office of Great 
Britain shall in the present war tor this pur¬ 
pose issue instructions to Sir John French 
commanding our land forces in the field, for¬ 
bidding him to “declare” that the rights of 
alien enemies, Germans, Austrians, or Turks, 
to institute legal proceedings in the HigJi 
Courts of Justice in Tiondon are suspended or 
inadmissible. And yet this absurdity seems 
necessarily to follow from the scheme of the 
Convention as applied to paragraph (/i) if the 
interpretation of this paragraph is that which 
is contended for by those who find in it an 
abrogation of our law which hitherto has not 
given to an alien enemy the ]x>sition of a 
persona standi in judicio. 

Our vi»'W is that Article 23 (/i), read with 
the governing Article 1 of the Convention, has 
a very different and a very important effect, 
and that the paragraph if so understood is quite 
properly placed as it is placed in a group of 
prohibitions relating to the conduct of an 
army and its commander in the field. It is to 
be read in our judgment as forbidding any de¬ 
claration by the military commander of a 
belligerent force in the occupation of the 
enemy’s territory which will prevent the in¬ 
habitants of that territory from using their 
Courts of Law in order, to assert or to protect 
their civil rights. For example, if the Cora- 
mander-in-chietf of the German forces which 
are at the present moment in military occupa¬ 
tion of part of Belgium were to declare that 
Belgian subjects should not have a right 
to sue in the Courts of Belgium he w’ould be 
acting in contravention of the terms of this 
paragraph of the Article. .. 

The next point to consider is whether he is 
liable to be sued in the King’s Courts during 
the war. To allow an alien enemy to sue or 
proceed during war in the civil Courts of the 
King would be, as we have seen, to give to the 
•^emy the advantage of enforcing his rights 
bVthe assistance of the King with whom he is 
at vvjf- allow the alien enemy to be 

sued ^ proceeded against during war is to per¬ 


mit subjects of the King or. alien friends to 
enforce their rights with the assistance of the 
King against the enemy. Primd fade there 
seems no [xissibl© reason why our law shoajd 
decree an immunity during hostilities to the 
alien enemy against the payment of just debts 
or demands duo to British or neutral subjects. 
The rule of law suspending the alien enemy’s 
right of action is based upn public policy, but 
no considerations of public policy are apparent 
which would justify preventing the enforce¬ 
ment by a Brilish or neutral subject of a 
right against the enemy. As was said by 
Mr. Ji'sTicE Bmuiachb in Robinson d; Co. v. 
Conlhiental Insurance Company of Mannheim 
(31 T. Jj. R. 20), “To.hold that a subject’s 
right of suit is suspended against an alien 
enemy is to injure a British subject and to 
favour an alien enemy and to defeat the object 
'and reason of the suspensory rule.” In our 
judgment Ihe effect would be to convert that 
which during Avar is a disability imposed upon 
the alien enemy because of his hostile character 
into a relief to him during war from the dis¬ 
charge of his liabilities to British subjects. 

Once the conclusion is reached that the 
alien eneniv can he sued it follows that he can 
up)>ear and he beard in his defence and may 
take' all such steps as may be deemed necessary 
for the projH'i- jircscntment of his defence. If 
he is lirouglit at the suit of a party before a 
Coui-l of Justkv he mH.st have the right of 
submit ling his answer to the Court. To deny 
him that rigid would be to deny him justice 
and AAoiild he quite contrary to the basic prin¬ 
ciples guiding the King’s Courts in the adminis¬ 
tration of justice. 

Fiipially it seems to result that when sued if 
judgment jiioeeed against him the Appellate 
Courts are as much opv^n to him as to any other 
Defendant. Tt is true that he is the person 
who may be .said in one sense to initiate 
proei'edmgs in the Appellate Court by giving 
the notice of appeal which is the first neces¬ 
sary step to bring the case before that Court, 
hut he is entitled to have his case decided 
according to law, and if the Judge in cne of 
the King’s Courts has erroneously adjudicated 
Ufion it, he is entitled to have recourse to an¬ 
other and an Appellate Court to have the error 
rectified. 

We must now consider wheth^er the isame 
conclusion is reached in reference to appeals 
by an alien enemy Plaintiff that is a pewon 
who before the outbreak of war was a Plaint'ff 
in a suit and then by virtue of his residence or 
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place of business became an alien enemy. As 
we have seen, he could not proceed with his 
action during the war. If judgment had been 
pronounced against liini before the war in an 
action in which he wa.s Plaintiff, can he present 
an appeal In the Apjk'llale Courts of the King? 
We cannot .see any di.stinction in principle 
between the ca.se, oJf an alicm enemy seeking 
the a.ssistance of the King to enforce a civil 
right in a Court of first iiustancc and an alien 
enemy seiiking to enforce such right by recourse 
to the ApfK'llate Courts. He is in either case 
seeking to enforce his right by invoking the 
as.sistance of the King in his Courts. He is 
the “actor” throughout. Ho is not brought 
to the Courts at the suit of another, it is he 
w’ho invokes their assislance and it matters 
not for (liis purpos(^ that a judgment has 
been pronounced against him before the war. 
When once ho.stilitie.s have begun he cannot .so 
long as they continue lie heard in any suit or 
proceeding in whieli hi‘ is the person first 
setting the Courts in motion. If he had given 
notice of appeal befiire the war the hearing 
of his app'al must be suspended until after the 
restoration of jieaco. 

Having now dealt with general principles 
• we proceed to consider their application to the 
three appeals before us. The Plaintiff in the 
first appeal issued a writ against one Phillin 
Freundenberg (trading as Hermann Gerson) to 
reeover a quarter’s rent due on Sejitember 29th, 
1914, under a lease made in 1903 of certain 
premises situate in Hanover Sijuare, London. 
The Defendant resides and carries on business 
as a manlle manufacturer in Berlin, and had 
for some time before the outbreak of war 
carried on a branch establishment at the above 
premises by means of an agent named Arthur 
Barnes. According to (he affidavit of the Plain¬ 
tiff a quantity of stock was usually kept on 
the premises, but immediately before So|)tem- 
ber 29th the, whole of the stock, fixture anl 
fittings was removed from the premise.s. On 
September 2Sth the keys of the premises were 
.sent to the Plaintiff by Barnes, which the 
Plaintiff intimated would b» held at the dis- 
(xisal of Barnes as the agent of the Defendant 
The Plaintiff having issued his writ applied to 
Mr. Justice Scrutton for directions as to the 
manner of serwing it upon the Defendant in 
Berlin. The learned Judge gave liberty to the 
.Plaintiff to issue* ^concurrent writ against the 
Defendant and t^serve notice of the writ in 
Berlin. I]\ view of the difficulty of serving the 
notice of writ on the Defendant, Mr. Fitch on 


behalf of the Plaintiff asked this Court to make 
an order for substituted service of the notice 
writ by allowing servic'e of it upon Barnes or 
otherwise as the Court might direct. 

In the second appeal the Plaintiffs Kreglin- 
ger are skin and hide merchants carrying on 
birsiuess in London and at Antwerp. Before 
Itu' outbreak of war they had entered into con¬ 
tracts for the sale of cargoes of hides from 
Australia to the firm of S. Samuel and Rosen- 
fcld carrying on business in London, Before 
the outbreak of war the firm of S. Samuel and 
Hoscnfcld intimated that they did not intend 
to carry out the contracts. After the outbreak 
of war a writ was issued and the Plaintiffs 
claimed to have effected proper service of it 
u[)on the firm by leaving it upon one Bonome, 
a- person who appeai’cd to bo in control or 
management of the business here. (See Order 
48, rule 3.) Bonome entered a conditional 
afipearaiice and applied to set aside the service. 
Mr. Justice Scrutton set it aside on the ground 
tliat one Alfred Cohen, who resided at Ham- 
biirg, was the sole proprietor of the biasiness of 
Satuncl and Rosenfeld, and therefore Order 48, 
rule 3, did, not apjily, as there were not two or 
move partners carrying on business within the 
jurisdiction. An imsnecessful attempt was 
made lo establish that Bonome was a partner 
in the firm. 

Fividenee was taken before the Master, and 
it aftpeared tliat Bonome was not a partner, 
but was (he manager of the business in London 
for Alfred Cohen, with full authority to act in 
all matters in respect of the said business. The 
Plaintiffs only knew Bonome and transacted 
all their business with the firm with him. 
-Mr. -Iiistiec Scrutton, in the Plaintiffs’ appli¬ 
cation, gave leave to issue a concurrent writ 
aguin.st Alfred Cohen‘with liberty to serve 
notice of the writ at Hamburg in Germany, but 
refused leave to make substituted service of 
the notice of writ by serving it upon Bonome. 

The Plaintiffs apfioal from this refusal and 
ask this Court in view of the circumstances and 
the difficulty if not impossibility as they suggest 
of effecting service upon Alfred Cohen during 
the war to permit them to make the service 
ufion Bonome inasmuch as he appears to be 
the person in charge of the Defendants’ in*' 
terests in this country. We are at this moment 
engaged only in determining questions as to 
the proper mode of service and are expressing 
no opinion, except in this connection, as to 
the position of Bonome. 

The Courts having decided that the alien 
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enemy can be sued have to consider ho.v 
effective notice of the proceedings in the Courts 
of this country can be served on the aben 
enemy in the enemy country. Diplomatic 
relations between the two nations have been 
broken off and a serious question might have 
arisen whether in these circumstances Order 
XI, rule 8, was applicable. Before the out¬ 
break of war Germany was by order of the 
Lord Chancellor a country to which this rule 
applied and so long as tliat C)rder stood the 
])rocedurc to be adopted for service in Germany 
was regulated by that rule. That Order has, 
however, been revoked by the Lord Chancellor, 
and it therefore becomes unnecessary further 
to consider whether the rule that this procedure 
therein prescribed “shall be adopted” could 
be held applicable during a war between us and 
the country in which the service was to be 
effected. 

Unless an order for substituted service in 
this country of a notice of writ for service out 
of the jurisdiction can be made in a proper 
caee great hardship may be inflicted upon per¬ 
sons who are subjects of and resident in this 
country who have given credit or entered into 
contractual relations with or have claims 
against ])cr.sons who are now alien enemies to 
the manifest advantage of the alien enemies 
and disadvantage of British subieets and sub¬ 
jects of other States who wish to sue in this 
country. I'his Court, while bearing this con¬ 
sideration in mind, must also take into account 
the position of the Defendant the alien enemy 
who is, according to the fundamental prin¬ 
ciples of English Tjaw, entitled to effective 
notice of the proceedings against him. It is 
obvious that in all cases against the alien enemy 
the Plaintiff will seek, if wssible, an order to 
make substituted service in this country. It 
is desirable, therefore, to consider in some 
detail— 

(1) In what circum.stancea substituted ser¬ 
vice can be ordered; and (‘2) whether substituted 
service within the jurisdiction can be ordered 
of a notice of writ for service without the juris¬ 
diction. 

The general nile is that an order for substi¬ 
tuted service of writ of summons for service 
within the jurisdiction cannot be made in any 
case in which at the time of the issue of the 
writ there could not be at law a good per.sonal 
service of the writ because the Defendant is 
not within the jurisdiction. . . In order 
that substitufed service may be permitted, it 
must be clearly shown that the Plaintiff is, in 


fact, unable to effect personal service, and that 
the writ is likely to reach the Defendant or to 
come to his knowledge if the method of substi¬ 
tuted service which is asked for by the Plaintiff 
is adopted. The Court may then make such 
order as may seem just (Order IX, rule 2). 
The terms of this rule are of very wide applica 
tion and give a very wide discretion, which we 
are not inclined to limit. In the case of a writ 
properly issued under one of the heads of 
Order XI, rulo ], for service out of the juris¬ 
diction substituted service, either within Ot 
without the jurisdiction, may be permitted m 
special oircumstanees, as, e.g., that the De¬ 
fendant is evading |>ersonal service of such 
writ and that the ))ro|)o.sed form of substituted 
s{>rvice will be effectual in bringing the writ to 
the Defendant’s knowledge (see Ford v. 
bliephard, 1885, .'14 W. R., p. 68, also reported 
in 58 Jj. T., j>. .504; irMtaru, etc., Building 
Society V. Ilnrkhdge, (J905) 2 Ch., p. 472, per 
Mr. .iisi'ic'E SwixXKR.v Eady). 

In the case of a notice in lieu of writ to be 
served on a foreigner out of the jurisdiction on 
order propi'rly obtained under Order XI, rule 1, 
there is no reason why substituted service of 
that notice should not be |)ermitted in similar 
circumstances to those in w'hich it is permitted 
in the ease of a w rit for service out of the juris- 
dict’on. As to substituted service of such a 
notice. Order XT, rule 7, and Order IX, rule 2, 
give [lower to order it. CVitiiinlv under Order 
XI, rules 8 (1) and 5, it is conlemplafed that 
this may he done, for it pr<‘scribes the method 
of doing it, and IhttoH v. Bornemann, 3 T. 
L. R., |i. .‘1 fa decision on the practice before 
the introduction of rules 8 and 8(a)], favours 
the view that the sub.stitutcd service of .a 
notice of a writ may be allowed. . . . The 
.ludge in Chambei's before whom the application 
is mode for substitiiti'd service of a writ for 
service out of the jurisdiction or of a notice of 
such a writ ought to be careful before acced¬ 
ing to the applieation— (a) to satisfy himself 
that there exists a practical impossibility o? 
actual st>rvicc, as otherwise, inasmuch as there 
is always a certain amount of difficulty ani 
delay in ('ffeeting service out of the jurisdiction 
under Order XI, a Plaintiff will ahvays seek (o 
obtain an order for substituted service with the 
.serious ri.sk that the Defendant may never 
have notice of the proceedings, and judgment 
in default of appearance may be given against 
him unjustly: th) to satisfy himself for the 
same reason that the method of substituted ser. 
vice asked for by the Plaintiff is one which 
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will in all reasonable probability, if not cer¬ 
tainty, be effective to bring knowledge of the 
writ or the notice of the writ (as the case may 
be) to the Defendant. 

Our English procedure has hitherto been 
laudably sufx’rior to the Continental in not 
permitting that which may be called " oon- 
stnictive service,” such, e.g., by published 
notices or advertisements whereby a Defendant 
may be condemned unheard because he has 
had no knowledge of the proceedings against 
him. In Porter v. Freundenberg, the writ 
was issued for service within the jurisdiction, 
the Defendant being abroad at the time of the 
issue of the writ. Ther'i- could therefore be no 
order ‘’or substiti.’ted service of that writ. 
Jjoave having now been given to issue a con- 
cunent writ and to serve notice out of the 
jurisdiction that difficulty is removed. The 
proper order to makts in the circumstances m 
this case and also in Kreglinger v. Samuel ami 
Rosenfeld is to give the leave to make substi¬ 
tuted service and to refer both cases back to 
Chambers for directions as to the mode of 
effecting it. Upon the materials now before us 
we think service of the notice should be effected 
in the one case by substituted service ujxm 
Barnes and in the other upon Bonome, and such 
further terms should be im)X)sed in Chaiulx'is 
upon the Plaintiff as to advertisement or othe»- 
means of communication and as to the jieriod 
to be given to the Defendant for apjicarance as 
may seem proper. . . . 

In the third appf.'al the matter came before 
us on a motion to set aside the apiieal on the 
ground that the Appellants were alien enemies. 
Soldan & Co. (Limited), an English com¬ 
pany, presented a petition ffir revocation of a 
)>atent granted to a (Jerman subject resident in 
Gennany, of which patent a Gorman com¬ 
pany were the owners. The petition was heard 
by Mr. Justice Warrington, who made an 
order on July ‘28th, 1914, for revocation of tin 
patent, but if notice of appi^al was given on or 
before August 28th, 19.14, the operation of the 
order was to be suspended until the hearing 
of the appeal. Notice of api>eal was given 
on August 28th. War was declared between 
His Majesty the King and the German Emperor 
on August 28th. War was declared between 
giving the notice of appeal the said Appellants 
were alien enemies’ and the notice of the 
motion nowJ^ore the Court was launched to 
set aside the ^ice of appeal upon that ground. 
At the bearing before us Mr. Walter, on be 
half of the Petitioner, admitted that he could 


mot succeed on the motion end 3id pot now.,^ 
lapply to set aside the appeal, but he did ask 
ithe Court to express its opinion that the hear¬ 
ing of the appeal was not suspended and that 
it could be heard during the war. The posi¬ 
tion was jieculiar, inasmuch as Mr. Moulton, 
•on behalf of the Appellants, did not dispute 
that his clients were alien enemies, but insisted 
in the interest of his clients not upon their 
light to be heard, but that their appeal could 
not be heard until after the restoration of 
|)caco. If we acceded to that view, and the 
order for suspension of the revocation of the 
patent stood, as made by Mr. Justice Warring¬ 
ton, alien enemies who are the owners of the 
patent would be in a distinctly advantageous 
|x>sition so long as the war lasted. It is ngt sur¬ 
prising, therefore, (hat Mr. Walter, on behalf of 
the Petitioners, insisted that the appeal of the 
.alien enemy could be heard,'and asked this 
Court to give an intimation to that effect. The 
-Apixdlants were the liesjwridents to .a petition. 
They were brought to the Court at the instance 
•of another, because they were the owners of 
the patent rights. The alien enemy Appellants 
were not the “actors” in the proceedings; 
thew were initiated by the Petitioners, and 
notice was served upon the. Appellants for re¬ 
vocation of the jiatent rights they had acquired. 

The Apfiellants must be regarded Hfor this 
])ur|)o,sc in the same [xwition as a Defendant 
in a suit who appeals from a judgment given 
against him. In accordance with the opinion 
we have already expressed, the Appellants were 
therefore entitled not only to appear, and be 
heard on this motion, but to have their appeal 
heard in the ordinary course, notwithstan ding ; 
the war. We cannot accede to their conten¬ 
tion that the hearing of the appeal must be 
suspended during the^ war. 

The motion must be dismissed, but, in view 
of the peculiar circumstances, without costs. 

B. D. 
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aceused intended to misappropriate the 
sale-proceeds. There is absolutely no 
evidence for that and indeed all the evi¬ 
dence goes to the contrary. There was 
regular business going on and all moneys 
received were paid into the account of that 
business, and the ordinary practice of the 
business was to pay the sale-proceeds out 
<0 the owners of the goods sold one month 
after the sale, and it is put forward as 
evidence of the dishonest intention of the 
^^sppellant that not having been able to 
pay the money due on the '23r(l December 
ir. connection with the s'ale of the 24tli 
November he still Avent on selling the 
furniture for Mr. 0’Grady on the 29tJi 
December and to(jk the sale-proceeds. 
But this apparently was with Mr. 
O’Grady’s knowledge and consent, and it 
was not till January or February that 
Mr. O’Grady removed the remainder of 
his furniture from the A])pellant’s hand. 
It cannot be said that tlu' auctioneer is 
liable for criminal breach of trust if he 
does not punctually carry out every term 
in the agreement. For instance if he did 
not hold the sale on the agieed date, the 
24th November, it could not be said that 
he committed criminal breach of trust. 
In the same way if there was delay in 
f aynient, that is not in itself a. breach o<' 
trust. On the dates in tbc‘ charge it is 
clear that the wider sense which is sought 
to be given to the charge cannot possibly 
be accepted. The offence having been said 
to have been committed on th^ 24th 
November, it cannot be applied to mis¬ 
appropriation of money on or after the 
23rd December. It is conceivable that a 
charge might have been framed to cover 
the whole circumstances of the transac¬ 
tion, but this is not such a charge, and it 
seems to us to fall within the rule laid 
down in the case of Bipradas Girt v. 


Ntradanioni Bewa (1) to which one of us 
was a party, that where the charge against 
the accused is to the effect that he com¬ 
mitted breach of trust in respect of some 
property which he took from the Com¬ 
plainant and was therefore guilty of an 
offence punishable under sec. 406, but at 
the trial he was convicted of embezzling 
not the projicrty but the amount obtained 
by dealing with the property, that the con¬ 
viction was bad and must be set aside. 
We are therefore of opinion that on the 
first ixiint this appeal must succeed and 
(he conviction and sentence must be set 
aside. 

But as that might render a re-trial 
necessary we must also proceed to deal 
with the second point, namely, whether 
there is any finding or any evidence of 
dishonest intention referable to the 24th 
November, 5tb December and 22nd 
Decembc'r, respectively, in respect of these 
three cbarge.s. \\’c are unable to find any 
such finding or any such evidence, and 
none has been shown to us. It is not 
pretended that on the dates of the auction- 
sales the .‘\ppellant had the slightest dis¬ 
honest intention or did not mean to make 
good the money to the Complainant. 

It is admitted that owing to terrible 
domestic misfortune in which the Com- 
plainant hims<‘lf deeply sympathized, he 
was unable to attend to his business and 
fell into grave pecuniary difficulties. 
Under these eiicumstances he has been 
unable to .satisfy his creditors of whom the 
Complainant is one. But that he has 
been endeavouring to do so is clear from 
the evidence of INIrs. Breman who al¬ 
though she comes forward with the 
allegation that she has been cheated by the 
Apiiellant admits that she ha.s been paid 
every jienny of her money except 
Ks, 2-13. Then again it is sought to 

(1) 12 0, W. N. 677 (1908). 
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show dishonesty from the evidence of one 
Mr. Salt, a Civil Engineer, who says that 
he instituted a case on the same ground 
as the jjresent case against the Appellant 
in the Second Presidency Magistrate’s 
Court, but withdrew it on getting a hundi 
which subsequently turned out to be “a 
bogus one on a forged Bank (whatever 
that may be) and it was dishonoured.” He 
was cross-examined to show that he had 
received a notice from the Court prohibit¬ 
ing the accused from paying the money 
on the hundi. This he denied, but the 
learned Counsel who appears for the Ap¬ 
pellant has very rightly laid before us the 
actual order of this ('oiirt jn’ohibiting the 
Appellant from paying the money due on 
that hundi to Mr. Salt on the ground that 
it was attach(‘d by one of Mr. Salt's 
creditors. There is therefore absolutely 
no evidence of dishonesty in this incident, 
nor had it been shown that the Appellant 
acted dishonestly towards !Mr. Salt could 
we have accepted that as any evidence of 
intention in the present case, for we are 
not aware when these transactions took 
place with Mr. Salt, and there is nothing 
in the evidence to show us. We are 
therefore on the second point also of 
cpinion that the conviction is bad, there 
being no evidence and no finding of dis¬ 
honest intention within the meaning of 
sec. 405, I. P. C. 

The conviction and sentence are there¬ 
fore sot aside and the accused acquitted. 
The fine if paid will be refunded, and the 
Appellant M’ill be discharged from his 
bail. 

Accused acquitted. 


PRIVY OOUNOIL. 

[Appbat. from Bombay.] 
Lord Dunedin. 

Lord Suaw. 

Sib John Edge. 

Mb. Amber Ali 
1914, 

Heard, 

29, October and | 

2 , November. 

Judgment, 

26, November. 


Jehangtu Dadabhoy 
and anr., Appellants, 

V. 

Kaikhushbu Kavasha 
and others, 
Respondents. 


Indian Succestion Act (X of 1865), sec. Ill — 
Bequest to two sons “ half and half ”—Oift over to 
son to be born to one of them on attaining majority^ 
whether takes effect when son survives testator — 
General principles of construction. 

A Will provided that the two sons 6f the 
te,stator were to he “ proprietors, half and 
half alike ” of his whole estate, but the 
elder son, P, being of weak intellect, the 
younger, J, was entrusted with the 
nianugenient of the estate and it further 
provided that if the elder son, who had only 
a daughter, should get a male issue, ” half 
of the estate icas to be made over to him 
on his attaining full age ” and his ” Vakil 
(executor), J, or his hetrs shall raise no 
objection to give him the share P sur¬ 
vived the testator and never had a son. 


Held —That on the testator’s’death, P 
became absolute owner of half of the 
estate. 


That according to the general prin¬ 
ciples which would be applicable in the 
construction of such a Will, and equally 
under sec. Ill of the Succession Act, the 
gift over to a son of P who should take 
upon attaining 21 years of age was appro¬ 
priate to the events of the death of P 
during the lifetime of the testator and of 
his having left a son—-the situation also 
being provided for of that son being at that 
period of time under 21. 

This appeal related to the' construction 
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of a Will of a Parsi, fte material portions 
of ^which appear from their Lordships’ 
judgment. The Courts below allowed the 
Plaintiffs’ claim. The judgment of Or. S. 
Rao, J., in which Batchelor, J., concurred, 
was as follows :— 

“ The Subordinate Judge held that upon 
the true construction of Dadabhoy’s will his 
sons Pallonji and Jehangirji took an abso¬ 
lute interest in equal shares in the residuary 
estate, that Jehangirji managed Pallonji’s 
half share in the estate as a trustee for 
Pallonji, that Byramji (Defendant 2) did 
not take any interest under Dadabhoy’s will, 
that the suit was in time, and that Pallonji’s 
estate passed on his death to his heirs— 
Plaintiff and Defendants Nos 3 and 4, their 
shares being l/9th, 2^3rds, and 2/9th8 rea 
pectively. 

“ The Subordinate Judge passed a preli¬ 
minary decree, appointing a Commissioner 
to take an account of the property of Dada- 
bhoy which came into Defendant I’s posses¬ 
sion since Dadhabhoy’s death, and report 
as to wliat fund moveable as well as im 
moveable was now available for distribution 
among the heirs of Pallonji 

“ Against this decree Defendants Nos 1 
and 2 appeal to this Court. 

“ It is contended on behalf of the Appel¬ 
lants that under Dadabhoy’s will Pallonji 
did not take an absolute interest in the 
moiety of the estate given to him, that he 
had only a right to enjoy the income of the 
moiety till his natural born son attained the 
age of majority, and that on the happening 
of that event the son* would be entitled to 
take possession of the moiety. 

“ It was further contended for the Appel¬ 
lants that as no son was born to Pallonji, 
Byramji (Defendant 2) was given as a Palak 
son to Pallonji and as such was entitled to 
the whole of Pallonji’s half share in the same 
way and on the same conditions as his 
natural born son, if he had had any. 

“ Lastly it was contended that Defendant 
No. 1 had not been in management of 
Pallonji’s share as an express trustee, and 
that the suit was therefore governed by 
Article 120 and not by sec- 10 of the Limita¬ 
tion Act (XV qf 1877). 

“ At an eaj% stage of the argument we 


expressed our opinion that the ehit wa» 
not barred by limitation, as Jehangirji was 
not only an executor, but also a trustee in 
whom a moiety of the estate was vested in 
express trust for the benefit of Pallonji, and 
that, the case fell within the purview of 
sec. 10 of the Limitation Act. 

“ The case entirely turns on the construc¬ 
tion of Dadabhoy’s will. The material por¬ 
tions of the will bearing on the questions at 
issue are paras. 2, 3, 5, 8, and 11. 

“ The first question to be determined is, 
what interest does Pallonji take in tile pro¬ 
perty bequeathed to him? 

“ Para 2 provides—' the name of the elder 
son is Pallonji, the name of the younger son 
is Jehangirji. The said two sons are pro¬ 
prietors half and half alike and in equal 
shares of my whole estate, outstandings, 
debts, title and interest ’ 

" Under this clause it is perfectly clear 
that Pallonji took an absolute estate in one 
moiety of the testator’s property. Sec. 82 
of the Indian Succession Act provides— 
‘ where property is bequeathed to any per¬ 
son, he is entitled to the whole interest 
therein of the testator, unless It appears 
from the will that only a restricted interest 
was intended for him.’ This is also the rule 
laid down m the Tagore Will case [Toffure v. 
Tayore (1)], where their Lordships of the 
Privy Council observe that ‘ where an estate 
is given to a man simply without express 
Words of inheritance, it w'ould, in the absenc® 
of a conflicting context, carry by Hindu Law 
(as under the present state of law it does, 
by will m England) an estate of inheritance.’ 
Applying this piirioiple to the present case, 
there is no doubt whatever that Pallonji 
took an absolute interest in the property 
given to him by Clause 2 of the will. Is 
there anything in the rest of the will to con¬ 
trol or restiict this absolute interest? 
Clause 3 provides- none of my heirs have 
power in any way to mortgage or sell or 
give in gift or in charity, etc., or to dispose 
of in any other way whatsoever the im¬ 
moveable and movejible estate belonging to 
me, the testator, which there is or may be 
according to (my) books and according to 
the partition, etc., the half share of the 

(I) L. B. 1* A. Sup 65: 8 0 18 W, R, 805 
(1872). 
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Inam Khoti Watan village of Velgam apper¬ 
taining to my share- Both the heirs are to 
take care of the said estate and look after 
it and both the heirs living together are duly 
to enjoy the balance which may remain after 
iwyment of the (Government assessment.’ 
Clause 8 further provides;—‘If any of my 
heirs after my death carry on any trade or 
business of any nature whatsoever, and if a 
loss or deficiency occur therein, the risk on 
account thereof (shall) be on the heir (so) 
trading. The claims or ileinands of the 
creditors in regard to the same shall nor 
avail at all against my estate. The whole of 
my estate is given by me for the mainte¬ 
nance of my heirs and their descendants.’ 

“ These clauses undoubtedly place restrie- 
tiens on the powers of enjoyment, alienation, 
and disposal of the property given to both 
Pallonji and Jehangirji. But such restric¬ 
tions being repugnant to the absolute gift 
already made under Clause 2 of the will are 
invalid and inoperative and opposed to 
law. In .1 'i/iute.s/i Ihitt V. Jhiriju ('Iniin 
Chttttfrju’ (2), the testatrix by her will i)ro- 
vided infir (i/ia as follows: ‘This propeity 
of mine will not be liable for the debts of 
any person. None will be able to transfer 
it None will have the rights of gift am! 
sale.’ 'I’he Privy Council held that these 
restrictions on alienation ‘ being inconsistent 
with the interest given were wholly beyond 
her power and must be rejected as having 
no operation.’ Mr. Shah contends that 
reading Clause 5 with (Glauses 8 and 8 it was 
the intention of the testator not to confer 
an absolute? estate, on Pallonji, but to give 
him only a right to enjoy the income of one- 
half of the estate subject to the control and 
management of his younger brother Jehan¬ 
girji. It is urged that he must live with his 
brother and enjoy the income, but has Jio 
right to separate possession, enjoyment and 
partitioJi of his share- In suprmrt of this 
contention Mr. Shah relies on the words in 
Clause 3—‘ Both thei heirs are to take care 
of the said estate and look after it and both 
the heirs living together are duly to enjoy 
the. balance which may (remain after pay¬ 
ment of the Sarkar’s assessment,’ and in 
(,:iau4i^—-‘ The whole of my estate is given 
by me, the testator, for the maintenance of 

(2) L. R. 6 I. A. 182 at p. 186 (l879). 


my heirs and their descendants,’ in Clause 5 
—‘ Therefore he (Jehangirji) is to carry, on 
according to my testamentary (writing) the 
whole management by his true and pure in- 
tegr’ity and both the heirs are equally to 
enjoy half and half alike the whole estate 
with unanimity with my elder son Pallonji 
in such a way as not to injure his (Pallonji’s) 
rights.’ It appears to me that these direc¬ 
tions about the mode of enjoyment of the 
proj)erty given to Pallonji and Jehangirji 
are inconsistent with the absolute gift to 
both and therefore void under sec. 125 of 
the Indian Succession Act. See also Ra1i- 
hcifon v. Tlif .\<imiuiatrutnr-tHnKjal (3), 
Lain Hum Jt inui IaiI v. htil Kocr (4), and 
Itai Kniiori Dus/ v. Dihriidni Ntifh (5). 

“ It was ne.\t argued for the Appellants 
that whatever interest Pallonji took under 
the will, it was liable to be defeated, when 
a son was born to him and attained the age 
of majority or failing the natural born son 
when a Palak son was given to him. In 
either of these contingencies, it was urged, 
a moiety of the estate would pass either to 
the natural born son or to the Palak son. 
Boliance was placed on the following pas¬ 
sages in the will: —‘ Therefore if my elder 
son. gets male issue, half of the esUite is to 
be made o\'er to him on his attaining full 
age ' (Clause 5). ‘ If a son be born, of the 

body of Pallonji, he (shall) on his attaining 
his full age be the owner of a half share in 
the wlntle of the immoveable and moveable 
estate belonging to me. My heir, (and) Vakil 
(or executor), Jehangirji or his heirs shall 
raise no objection to give him the share. 
If they raise any obj(*ption, the responsibility 
arising therefrom is on their heads. All 
th'' clauses written in this will arc apnlicable 
to the -aid son of (hi.s) body.’ (Clause 11.) 
There can be no doubt that the effect of 
these passages is to make the absolute gift 
to Pallonji defeasible in the event of his 
having a son, and that son attaining majority. 
But as that event did not occur, the absolute 
gift became indefeasible. That being the 
case, I’allonji’s half share of the estate would 
pass on his death to his heirs and next of 
kin. 

(31 I. L.R. 21 r«]. 488 ('8941. 

(4) I. L. R. 24 Cal. 406 (1897'. 

(6) L. R. 16 f. A. 37 (1887r. 
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“ But it is urged that Byramji was gfiven 
a." a Pakik son to Pallonji on the 3rd day 
after his death a^d that as such he is en¬ 
titled under para. 11 of the will to the same 
rights as the natural born son. It is con¬ 
tended that the Palak stands on the same 
footing as the natural born son and that the 
executory devise in favour of Byramji took 
effect on Pallonji’s death. In support of his 
centention Mr. Shah relies on the following 
passage—‘ If my son Pallonji does not get 
a sun, my son Jehangirji is to give his son as 
Pallonji’s Palak. All the clauses of the will 
are applicable to the said Palak son.' In 
this passage there is no doubt a direction to 
Jehangirji to make his son a Palak son to 
Pallonji. But there is no express gift either 
to Byramji or to the Palak son in this 
passage or in any other part of the will. A 
gift is sought to be spelt out of the words, 

‘ All the clauses of the will arc applicable to 
the said Palak son.’ These words are in the 
first place too vague to be susceptible of the 
interpretation put upon them. The same 
words are used in respect of the natural born 
son. It is difficult to say with precision 
what the testator really meant by these 
words. But an explanation is offered by 
Mr. Taraporcwala for the Respondents who 
has argued the case with great care and 
ability that these words refer to the restric¬ 
tive Clauses 3 and 8. It appears from the 
will read as a whole that the dominant idea 
iii the testator’s mind was that his estate 
should go down to his descendants unim¬ 
paired and undiminished and free from nil 
claims on the part of his relatives or stran¬ 
gers to the family. For this purpose he 
places every possible restriction on the 
power of alienation and enjoyment of the 
property, and these re.strictions apply not 
only to his sons and heirs, but also to 
Pallonji's wife, daughter, or any other person 
claiming through Pallonji- It is therefore 
reasonable, to suppose that he intended that 
Pallonji's .son, whether natural born or Palak, 
should be placed under the same restrictions. 
But whatever be the precise meaning of these 
words, it is difficult to infer from them that 
any gift was made to the Palak son. It may 
be that the testator intended to make a gift 
to the Palak son, but he has not said so. 

‘ The. question is,’ as Lord "Wcn-sleydale 


observes in linlloek v. Downen (6), ‘ not what 
the testator meant, but what is the meaning 
of the words used.’ This is the established 
rule of construction. There are no words to 
be found in the will to indicate a gift to the 
Palak 8<jn. Byramji’s name is not even men¬ 
tioned. I am therefore of opinion that there 
is no legacy given to Byramji either as a 
irrsoiin (Iminnalu or as a Palak son. 

“ Kven assuming that there was an execu¬ 
tory bequest t-o Byramji as a Palak son, the 
bequest would be void under sec. 111 of the 
Indian Succession Act. The bequest to the 
Palak son is to take effect on the happening 
of an un-certain event, namely, if no seih was 
born to Pallonji. No time is mentioned in 
the will f(ir^ the occurren e of this event. 
The bequest would therefore be void unless 
such evfnt happened before the period of the 
payment or distribution of the fund be¬ 
queathed. So long as Pallonji was alive 
there was a poE.sjbility of his having male 
issue, and iintd his death without male issue 
there was no chance of Byramji becoming 
a Palak son It follow.s therefore that the 
event on the happening of which the legacy 
to Byramji was to take effect did not occur 
before the testator's dealh which would 
ordinarily be the period of payment or dis¬ 
tribution of the fund bequeathed. But 
Mr. Shah ic'lies on K<lwnnh v- E^hniixh (7), 
and o'UnlKiiiri/ v. liHult-tt (8), and contends 
that the ijeri»)d of distribution in the present 
case would be either the time when the 
natural born sun of Pallonji came of age^ or 
the doafli of Pallonji when Byramji was made 
his Palak son. Ihit it is to be observed that 
according to the second rule laid down in 
Eihranis v. Kdwtirils (7), relating to executory 
bequests such as we are considering in the 
present case, and afterwards affirmed by the 
Ilouse of Lords in (yMahoney v. liun/cft (8), 
the event on which the gift over is to take 
effect may happen at any time either before 
or after the testator’s death. This rule is not 
adopUnl by the Indian Legislature in sec. Ill 
of the Succession Act according to which 
the contingency must occur before the period 
of distribution. Mr. Shah contends that in 
the present case the period of distribution 

(6 0 H. L. C. 1 (1‘60). 

(7) 16 Bev. 8.'i7 (1862). 

(4) L R. 7 H L. 0. 388 (1874). 
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should be taken to be the time of Pallonji’s 
death ; he says that though Byraraji was in 
fact given, as Palak on the 3rd day after 
Palloiiji’s death, his rights relate back to the 
date of Pallonji's death. No authority is 
cited in support of this proposition and none 
can be found. 1 am of opinion that in this 
case the period of distribution should be 
taken to be the death of the testator. See 
Norendra Nuth Sirkar v. Kamalba'stni Ddsi (9), 
where their Lordships of the Privy Council 
observed—‘ To search and sift the heaps of 
cases on wills which cumber our English Law 
Reports in order to understand and inter¬ 
pret wills of people speaking a different 
tongue, trained in different habits of thought 
and brought up under different ^conditions of 
life seems almost absurd. In the Sub¬ 
ordinate Courts of India such a practice, if 
permitted, would encourage litigation and 
lead to idle and endless arguments. The 
Indian Legislature may well have thought it 
better in certain cases to exclude all con¬ 
troversy by positive enactment. At any rate 
in regard to contingent or executory bequests 
the Succession Act, 18(35, has laid down a hard 
and fast rule, which may be applied, wher¬ 
ever it is applicable, without speculating on 
the intention of the testator-’ 

“ I therefore hold that even assuming that 
there was a gift to Byramji as a Palak son, 
it would be void under sec. Ill of the Indian 
Succession Act.” 

Mr. L. DeGruythcT, K.C. (with him 
Mr. Horace Miller), for the Appellants, 
submitted that according to the true con¬ 
struction of the Will, Pallonji did not take 
an absolute interest, but only a defeasible 
interest. The Courts below were wrong 
in holding that there was no gift under 
the Will to Byramji. The conclusions of 
the Subordinate Judge in regard to the 
usage among I’arsis of making a>doptions 
and the effect in law of such adoptions 
when made were erroneous. Adoption in 
the sense of nomination of a son or heir 
was a well recognized institution among 
the Parsis. In fact there have been 

lUft. L. R. 28 Cab 668 : s. c. L. R. 38 I. A. 

18(1896). 


several adoptions in this family. Eefer- 
cnce was made to “The Pars<SBS ”, by 
Dosabhoy Framjee (1866), London. 

In ^nstruing the Will of a Parai 
written in Gujrati the Court ought to place 
a liberal construction upon it, and ought 
to put itself in the testator’s position and 
look at the Will from his point of view: 
Chunilal Parvatishankar v. Bai Bamrath 
(10) and Narasimha v. Parthasarathy (11)* 
There were ample indications in the Will 
to show that the testator desired to benefit 
the adopted son or “ palak ” and intended 
to place him in the same position as a' 
natural sou, and to retain the estate m 
his own family, thereby excluding the 
females. Secondly, the gift to Byramji 
was not void under sec. Ill of the Indian 
Succession Act, X of 1865. The section 
was a reproduction of Edwards v, Edwards 
(7). Applying that case and the case of 
O' Mahoney v. Burdett (8), the period of 
distribution in the present case would be 
either the time when the natural born son 
of Pallonji became of age or when Byramji 
was made his adopted son. The section 
had no application where time was dis¬ 
tinctly specified in the Will, that is the 
death of the testator here. In order to 
apply the section there must be no time 
fixed in the Will. If the section applied, 
it would invalidate the legacy to the 
natural son as well, Wliich would be cer¬ 
tainly contrary to the Will. The Appellant 
based his case, not on the ceremony of 
adoption which for certain purposes may 
begin from the third day after death, buc 
on substitution. 

[Lord Dunedin.—^I n the case of 

(7) >6 Bevin 867 (U62. 

(8) L. B. 7 H. L. C. 388 (1W4). 

(ir) I. b. a. 88 Bom. 890: o. 18 0. W. N , 
844 (1914). 

, (11) 18 0. W. N 654 ; s. <j. I. L. R. 87 Ma^. 

199 at p. 331 (1918). 
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Norendra Nath Sirkar v. Kamalhasini Dagi 
(9) Lord Macnaghten held that sec. Ill 
applied to executory bequests. Won’t 4t 
. then apply to bequest by substitution as 
well?] 

I submit, not. When the fund is distri¬ 
butable after the testator’s death then 
ihe section was inapplicable. The case of 
Norendra Nath Sirkar v. Kamalhasini (9) 
was precisely the case put in Illus. (b) to 
the section. As to the rules regulating 
the construction o£ a Will reference was 
made to Jarman on Wills (1910), Ist Vol., 
f5, 452, and Vol. IT, p. 2209; Hunooman- 
persaud Panday v. Mussamat Babooee 
Munraj Koonweree (12). Thirdly, the 
claim as to the moveables was barred by 
limitation. Although the action was in 
form for administration, it was in reality 
one for possession. Sec. 10 of the Limita¬ 
tion Act applied to an express trust for a 
specific purpose and the suit must be 
brought by the beneficiary. The Appel¬ 
lants are not trustees and under sec. 28 
of the Limitation Act, IX of 1908, after the 
expiry of the period of limitation, not only 
the remedy but also the right to the pro¬ 
perty was extinguished. The cause of 
action accrued in 1897 and the period was 
six years for the recovery of moveables : 
Mahomed Riasat Ali v. Mussamat Hasm 
Banu (13), 

Sir Robert Finlay, K.G., and Mr. G. R. 
Lowndes for the Respondents submitted 
that there was no gift to Byramji under 
the provisions of the Will. Possibly there 
was an inchoate desire to benefit him, but 
the general words actually used in the Will 
did not amount to a devise. Pallonji took 
an absolute and not a defeasible interest 
under the Will. In any case the gift to 

(») I. L R. 2S C»l. 563 : • o. L. R. 33 I. A 
18(1896). 

(13) 6 H. I. A. 398 at p. 411 (1859'. 

(13) L. B.- 20 I. A. 116 (1B08). 


Byramji was void under sec. 111. The 
section applied to all contingent bequests 
whether executory or by substitution and 
to all kinds of property. There could have 
been no adoption till three days after tbi 
death of the testator, and the estate would 
therefore remain in abeyance. Reliance 
was placed on Sreem-utty Soorjeemoney, 
Dossey v. Denobundoo Mullick (14) anff 
Norendra Nath Sirkar v. Kamalbastni Dasi 
(9). 

The claim was not barred by limitation 
as Jehangirji himself admitted that he was 
a trustee carrying on business for the 
benefit of Pallonji’s heirs according to the 
provisions of the Will. 

Mr DeGruylher replied. 

Their IjORdships’ Judgment was deli- 
\ered by 

liORD 8ii\w —This is an appeal from a 
decree of the High Court of Judicature at 
Bombay, dated the 9th December 1910. 
The High Court affirmed a decree of the 
Subordinate Judge of Thana, dated the 
2nd April 1910. 

Th<* case has reference to the construc¬ 
tion of a Will executed by one Dadabhoy 
Byramji on 8th August 1866. By this 
Will the testator narrated that of his three 
sons (hen living he has given one in adop¬ 
tion to a paternal uncle. His other two 
sons were named Pallonji and Jehangirji. 
The material portions of the Will disposing 
of the “ estate ” are these :— 

“ The said two sons are proprietors, half 
and half alike, and in equal (shares), of my 
whole ‘ estate,’ outstandings, debts, title, 
and interest . . . Both the heirs are to 

take care of the said ‘ estate ’ and look 
after it, and both the heirs living together 
are duly to enjoy the balance which may 
remain after payment of the Sarkar’s assess¬ 
ment. ... In this my testamentary 
19) I. L. R 23 Ttl 563 : s. 0. L. B. 28 T. A. 

18 (1896). 

(14) 9 M. I. A. 128 St p. 186 (1862). 
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writing I the have appointed my 

two sons as (my) heirs.” 

'riic* Will then stales that Pallonji, the 
('l(l('r, a man then of about 39 years of 
was in a confused state of mind, and that 
the other son .Jehangirji was accordingly 
entrusted with the management of the 
'■ estate ” 

. “ by his true and pure integrity, and both 
the heirs are to equally enjoy half and half 
alike the whole ‘ estate ’ with unanimity 
with my elder son Pallonji in such a way 
as mot to injure his (Pallonji’s) rights.” 

Tp to this point in the Will there can 
he no doubt whatsoever that the projK'rty 
of tlie estate was ettectually and equally 
divided between lhe.se two sons. There 
then follow, however, the clauses which 
are .said to create difficulty. They are 
the.se :— 

” At present my elder son Pallonji has 
no male issue of his body. (lie) has only a 
daughter. Therefore, if my elder son Pallonji 
gete a male issue, half of the ‘ estate ’ is to 
be made ov'er to him, on his attaining (his) 
full age.” 

And it may be pro|K.‘r that the 11th 
clause of the Will shouhl be (piolcd in fidl. 
It reads thu.s :— 

” I, the testator, have in the second 
clause of this will apiKuntcd my two sons 
Pallonji and Jehangirji as my heirs. The 
wife of Pallonji, the elder of them, has now' 
gone to her father’s house. On her return, 
if she, by instigating her husband, or by 
any (other way) cause to he mortgaged, sold, 
given in gift, charity, etc., or disposed of, 
whatsoever in any way to any one, any im¬ 
moveable and moveable ‘ estate,’ etc., apper¬ 
taining U) the half share during the lifetime 
of my son Pallonji or, after his death, which 
Clod forbid, my son Pallonji or hi.s wife, or 
daughter, or any (other) person (shall) a.s 
stated in the third clause of this will have 
no authority, power and right so to do. If 
ray son Pallonji does not get a son, my son 
Jeh^girji is to give away his son as Pallonji’s 
PalakH^r his adopted son). All the clauses 
of this will are applicable to the said adopt¬ 
ed (son). If a son be born of the body of 


Pallonji he (shall) on his attaining (his) full 
age be the owner of half share in the whola 
of the immoveable and moveable ‘ estate' 
belonging to me- My heir, (and) Vakil (or 
execu^r), Jehangirji, or his heirs shall raise 
no objection to give him the share. If they 
raise any objection, the responsibility aris¬ 
ing therefrom is on their heads. All the 
clauses written in this will are applicable to 
the said son of (his body).” 

The material facts of the case are that 
the testator haviog executed this Will on 
Hth August 18()6 died within a fortnight 
thereafter, n>.,on21s't August 18(56. He 
was survived by his two sons. .I’allonii, 
the elder, was of weak intc'lleci as the Will 
indicates, dehangirji entered upon the 
management of the whoh' estate, having 
obtained fnobate of the Will in 18G7. 
This state of matters lasted for 30 years, 
tiz., fill 1897, when Tallonji died. 
J'allonji was twice marric'd but had no 
son. Hi' left a widow and other re- 
pjC'sentatives who are Uesj)ondenls in this 
appeal and are his heirs according to the 
Par,si Inteslate Succ('s:sioii Act. The 
nature of the suil by thc.se heir.s is for an 
account for an ascertainment of the rights 
and interests of the parties in the estate and 
for partition, and tlie claim is grounded on 
the right of Pallonji as, it is contended, 
the owner of one-half of the estate from 

the date of the testator Dadahhoy's death. 

• 

One other fact may now he meJitioned, 
VIZ., that it is alleged that on 3rd Dexxjm- 
hcr 18H6, Pallonji adopted, as his Pa'ak, 
Byramji, his nejdicw, and son of Jehangirji, 
.Jehangirji and his son Byramji resist the 
suit, maintaining that Byramji, as JV.ak, 
or adopted son of Pallonji, succeeds in 
terms of the settlement to the half of the 
estate which Pallonji so long enjoyed. It 
is, of course, also maintained that under 
the terms of the sottleuK'nl J’allonji never 
was owner <;f the one-half of the estate, 
or, as it would he expressed in English 
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phraseology, the terms of the Will were that son being at that period of time 


such as to prevent vesting in Pallonji. 

The learned Judges of the Court below 
have not only dealt with this question but 
with certain others, including the special 
situation of Byramji as Palak of his uncle. 
The points among others discussed were 
(1) whether such a Palak could ever take 
under the Will, looking to the fact that it 
remained uncertain until Pallonji’s death 
that the condition of a Palak taking could 
ever be jmrified, viz., that Pallonji should 
die without a son, and (2) the peculiar 
point as to the offiee of a Palak to a Parsi 
becoming etfectual only three days after 
the adoptive father’s death. (3) A further 
question was keenly argued, viz., whether 
the Will contained in itself sufficient words 
of grant or gift to the Palak. 

In the view taken of this case by their 
Lordships these (iiiestions, however inter¬ 
esting, are not necessary for the decision 
about to be pronounced. For their Ijord- 
ships are clearly of of)inion that under the 
terms of Dadabhoy IJyramji’s Will one- 
half of the estate conveyed vested n 
Pallonji a morte testatoris. The result of 
the argument presented would be that if 
Pallonji had had a son who reached 21 
during his father Plaintiff’s life, then in 
that event that son would have taken so 
as to cut out Pallonji from all rights under 
this Will. The right’ of Pallonji would ac 
oordingly be restricted to that of enjoy¬ 
ment, not even for life, but until the 
majority of his own son. Their Lord¬ 
ships cannot agree with such a construc¬ 
tion. 

The destination over to a son, who 
should take upon attaining 21 years of 
age, would appear to their Lordships to be 
language appropriate to the events of the 
death of Pallonji during the lifetime of 
the testator and of his having left a son — 
the situation alsp being provided for of 


under 21. 

But when the father Pallonji himself 
survived the testator it does not appear 
to their Lordships that there are any words 
in the Will sufficient to cut down the right 
of Pallonji to onc-half of the estate to a 
tenancy for life therein, or for a less period, 
according to the argument. On the con¬ 
trary, the words employed seem to fit the 
case of the entire estate being on the 
testator’s death divided into two portions, 
and of each portion becoming then the 
absolute property*of one of the two sons. 

While these are the general principles 
which would be applicable in the construc¬ 
tion of such a Will, in their Lordships’ 
o]>inion the same result is precisely reach¬ 
ed by the application of sec. Ill of the 
Indian Succi'sbion Act. Their Lordships 
agree with the view that has been taken 
as to the applicability of that section in 
the Courts Iwlow. No further question, 
this being so, need be dealt with. 

Their Lordshijis will humbly advise His 
Majesty that the d))]x*al should be dismiss¬ 
ed, and that the Ajipellaiits w'ill pay the 
costs. 

Solicitors : Messrs. T. L. Wilson d Co., 
for the Apixjllants. 

Solicitors ; Messrs. Ranken, Ford, Ford 
d Chester for the Respondents. 

B. D. Appeal dismissed with costs, 

[OBPINABY OBIGINAL CIVIL 
JXTB18DIOTION.] 

Suit No. 1 of 1914. 

ChAODHUKI, J. Jjj Balchand 

1914, SUBANA, Insolvent. 

20, July. 

Indian IiiBolientt Act {11 and IS Viet, eh, fi), 
M0. 86—Judgment entered up under the uboee ms> 
tien—Ineoltent abunt. 

After due notice being served by the 
Official Assignee, an insolvent failed to 
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In re Balchand Surana. 

appear at the hearing. Judgment was 
entered up against the insolvent under 
sec. SO of the Indian Insolvents Act. 

One Balcliand Suraua was carrying on 
a business in piece-goods in the Pagaya- 
piitty in Calcutta in co-partnership with 
one Hazarimull Surana under the name 
and style of Messrs, lialchand Surana. 
On 21st August 1900, Balchand filed his 
petition in insolvency and filed his 
schedule on 5th February 1901. The 
other partner Hazarimull filed his petition 
in insolvency on 2l3t February 1901, 
when the usual vesting order was made, 
end the two matters were amalgamated 
under the direction of the Court. These 
matters came on for hearing on 11th 
February 1005, when Hazarimull got his 
discharge, but Balchand did not apiKjar 
to get his discharge. 

The matter rested at that stage for a 
long time when one Koramull Boocha 
brought a suit against Balchand in tin* 
High (,V)url being Suit Fo. 409 of 1911, 
and it was discovered froiU the affidavit of 
the said insol veat Balchand filed in 
that suit that “ he had been acting 
as a broker of many respectable firms 
for a long time and was paying a 
license of Rs. 50 a year and that besuk's 
acting as such broker he had started a 
business of commission agents and as 
such agent he had to deal annually with 
goods within about 8 to 10 lacs and that 
he had properties in Bikanir worth many 
times over the alleged claims of the Plain¬ 
tiff and it was wholly unfounded that he 
should not be in a position to meet any 
claim of the Plaintiff, if he would be able 
to substantiate any.” All this time 
Balchand and Koramull were working "jS 
brokers in co-partnership and Balchand 
Had ^Icd a suit in the Small Cause 
Court % Calcutta being suit No. 4061 of 
1914, for the recovery of Rs, 561-4 due 


to him for brokerage against one Haruck- 
chand. 

A creditor in collusion with Balchand 
filed a petition before Chitty, J., to dis¬ 
miss the insolvency matter so that Bal¬ 
chand may get the amount from the Small 
Cause Court, when the decree would be 
made. The petition was withdrawn on 
the opposition of one of the creditors. 

A similar petition was made by another 
creditor Matichand TatkamuU in collusion 
with Balchand, before Chaudhuri, J., on 
the 24th June 1914, and it was pointed out 
that it was not in order, as no notice of 
the application was given to the creditors 
and none but the in.solvent had the right 
to make such application. 

The matter was adjourned to 7th July, 
and it w'as directed that notices should be 
given to the creditors in the meantime. 
When the matter came up on the 7th 
July, it was urged on behalf of one of the 
creditors that the petition should not be 
dismissed at that stago^, but a decree .should 
be passed against the insolvent, as accord¬ 
ing to hi.s own stateiiK'iit in th(i affidavit 
inejjtioned above, he had sufficient assets 
in his hands to pay his debts in full. The 
Court was of opinion that the Official 
Assignee w'as the proper party to move 
the Court for a decree, and accordingly an 
application was made by the Official 
Assignee. 

Mr. 6'. B,. Dass appeared on behalf of 
the Official Assignee and submitted that- 
the insolvent persistently refused to ap¬ 
pear in spite of the notice of the Official 
Assignee sent to him by registered poat. 
Then he cited the cases— In re C. R. Eng¬ 
lish (1), and In re M. G. Costello (2)— 
and asked for the order to enter up judg¬ 
ment against the insolvent under tha 
s(c, 86 of the Indian Insolvent Act. 

(1) 7 0 L. R. 878 ,1880) 

(2) 8 B. L. n, App. 57 (1872). 
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In bb Balohand Surana. 

The Judgment 6f the Court was as 
follows:— 

Chaudhuri, J. —^Let the judgment bo 
entered up against the insolvent Balchand 
Surana in this Court in its Original Juris¬ 
diction in the name of the Official Assignee 
for the amount of the debts mentioned 
m the Schedule filed herein, and costs of 
this application be paid out of the assets 
of the estate. 

Messrs. Newgie cC- De, Attorneys for the 
Official Assignee. 

P. D. 


[CIVIL APPELLATE JURISDICTION.] 

Appeals from Appellate Decrees 
Nos. 1693, 3087 and 3088 of 1912. 


D. Ohatterjee, J. 
Walmsley, j. 

1914, 

Heard, 20 and 

28, August. 
Judgment, 

31, August. 


Amatoo, Defendant, 
1st Party, Appel¬ 
lant, 

V. 

Sheikh] Muksud 
Ali, Plaintiif, 
Respondent. 


Ifrrger, doctrine of—Application to tenures in 
India—Equitable considerations—Transfer of Pro¬ 
perty Act i.IV of 1882)y sec. Ill [d) {j )'. 


The predecessors of the Defendants, who 
held a malguzari tenure directly under the 
16 as. zamindar, afterwards took a moku- 
rari lease from the putnidar under Sas.- 
Igd. maliks. 

Held —That the conditions which would 
make sec. Ill, cl. (d), or sec. Ill, cl. (f), of 
the Transfer of Property Act, applicable 
did not exist in the case and the malguzari 
interest did not merge in the mokurari 
either under these provisions or under the 
general law. 

The English doctrine of merger has 
never been held to apply to land tenures in 
India in their entirety. On the other hand 
very eminent Judges have doubted that it 


WooMBSH Chandra Goopto v. Raj 
Narain Ray (1) and Jibanti Nath Khan 
V. Gocool Chandra Choudhubi (2), re¬ 
ferred to. 

Raja Kishen Datt Ram v. Raja Mum- 
TAZ Ali (4) was not decided on the ground 
of merger. 

In Promatho Nath Mitter v. Kali 
Prasanna Choudhury (5), Surja Narain 
Mandal V. Nanda Lal Sinha (6) and 
Ulfat Hussain v. Gayani Dass (-7), apart 
from the application of sec. Ill, cl. (d), of 
the Transfer of Property Act, there was no 
equitable consideration to prevent the 
merging of rights, whereas in the present 
case there was no equitable consideration 
to attract the application of the doctrine of 
merger. 

In deciding whether there is a merger 
in equity what mast be first looked at is 
the intention of the parties and if that be 
not expressed, then the Court looks to the 
benefit of the person in whom the interests 
coalesce. 

Gokaldas Gocal Dab c, Puran Mal 
(8), referred to. 

This \\a.s an app^l preferred on the 
'28th June 1912 against the decree of T. C. 
Mukerjee, Esq., District Judge of Zilla 
I'urnea, ckUed the 30th April 1912, rews- 
ing the decree of Babu Raj Kishore, Mun- 
sif at Kishoreganj, dated the 26th July 
1911. 

The fads »f the case material to this.^ 
I'fcjKjrt will appear from the jndgment. 

Dr. Pash Pchary Ghosh and Moulvi 
h'uruddin .\hmed for the Appellant. 

Babus Dicarka Nath Chuckerbutty, 

(1) 10 W. R. 16 (1888). 

(2) I. L. R 19 C»l. 760 (1891). 

(4) I. L. R. 6C»I. 198 (1879). 

(6) I. L. B. 28 CiJ. 744 (1901). 

(6) I. L. R. 38 Cal. 1212 (1806). 

(7) I. L. R. 86 Cal. 802 (1909). 

(8) LL.R. 10 Cal. 1085 (1884). 
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Amatoo V. Sheikh Muksud Ali. 

Jogcndra Nath Mukerjce, Nanda Lai 
lianeTjee and Mouhi A. K. Fazlal Huq 
for th« Respondent. 

liahu Biraj Mohan Majumdar for the 
minor Rebix>ndent. 

The JuD(iMENT OK THE COURT was as 
follows:— 

The Plaintiff No. I is the auction-pur¬ 
chaser at a rent-sale in respect of a putni 
taluk of 8as.-lg. share in Taluqua Jibba 
Kata Cheriufjaon. The Plaintiff No. 2 
w;^s said to be the real purchaser, Plain¬ 
tiff No. 1 being his servant and henanidar. 
. It was owing to an objection made by the 
Defendants that they became joint Plain¬ 
tiffs. It lias been held that the henami 
has not l)een proved : this finding has been 
very strongly iiujM'ached before us, but the 
finding is one of fact however unsatisfac¬ 
torily it may have been arrived at. 

The Defendants first party are the culti¬ 
vating raiyats and Defendants second 
party holders of an intermediate tenure 
said to have been annulled by the Plaintiff 
No. 1 under sec. 1G7 of the Bengal Ten¬ 
ancy Act. 

The nlea of the Defendants first party 
was, amongst other things, that they had 
paid the rent to their landlords, the De 
tendants second party, and the relation of 
landlord and tenant did not exist as be¬ 
tween themselves and the Plaintiffs. 

The Defe,ndants second party pleaded 
*4hat they had a i^ernianent walguzan 
right granted by the ItJ-anna propriet(p-s 
more than 200 years ago in the time,of 
their ancestors and that although the 
mokurari right granted by the defaulting 
putnidar in a recent year might have been 
annulled, the malguzan right could not bo 
and had nohbeen annulled. 

'?1 m main' question in the appeal is 
w hether the malguzari right of Defendants 
second party merged in the mokurari right 


granted by the defaulting putnidar and 
has been annulled with the mokurari by 
the service of notice under sec. 167 of the 
Bengal Tenancy Act. 

The Court of first instance held that as 
the malguzari interest existed long before 
the creation of the putni it was not an in¬ 
cumbrance within the meaning of sec, 161 
and had not been annulled by the sale of 
the putni and the notice under sec. 167. 

The learned District Judge has upset 
that decision on the ground that the 
malguzari interest had merged into the 
mokurari interest and the annulment of 
the mokurari was sufficient for the destruc¬ 
tion of the rights of the Defendants second 
party. The learned Judge thinks that 
sec. Ill, cl. ((/), of the Transfer of Pro¬ 
perty Act, had the effect of merging the 
■malguzari right in the mokurari right and 
even if the Transfer of Property Act had 
no afiplication, the law of merger applied 
on general principles and there was a weld¬ 
ing of the two rights in one. The correct¬ 
ness of the judgment of the learned Judge 
has been imj[K!ached at various ^xiints, but 
it will be sufficient to deal with the ques¬ 
tion of merger alone. 

The mokurari patta granted by the 
putnidars to the Defendants second party 
iiv to the effect that “you have been in 
lx)S3ession from a very ancient time from 
the time of your ancestors of a malguzari 
'Mght, etc.; now at your desire we give you 
a\ mokurari, etc.’’ So that the ancient 
mhlguzari rights are recited as exist¬ 
ing when the mokurari was given. The 
Defendant in his deposition says he 
paid a nazarana and had the malguzan 
made mokurari, i.c., not liable to enhance-’ 
ment. Neither the document nor the de¬ 
position shews that any subsisting right 
was given up. It is probable that the in¬ 
cidents of the ancient malguzari right' 
were questioned by the putnidar who- dt*” 
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manded enhanced rents and some nazar- 
ana was paid to stop all future claims for 
enhancement. Supposing that the Trans¬ 
fer of Property Act was applicable to the 
case, let us see how it favours the case for 
the Plaintiffs. Sec. HI, cl. (d), is—“a 
lease of immoveable property determines in 
case the interests of the lessee and the 
lessor in the whole of the property become 
vested at the same time in one person in 
the same right.” The lessors of Defen¬ 
dants second party were the zamindars of 
16 annas : the putnidar was a lessee under 
Sas.-lg. maliks : supposing that the putm- 
dar could be taken as the lessor of the 
Defendants second party to the extent of 
Sas.-lg., the entire intt^rest of the putnidars 
did not come into the hands of Defendants 
second party; but says the learned District 
Judge that the putnidar gave the mokurart 
and the mokurari and the pre-existing 
inalguzari came into the same hands. In 
the first place that would not be au union 
of the entire interests of the lessor and the 
lessee in the same hands and in the second 
place the union would not be in the same- 
right. The difference obviously is that 
the malguzari was granted by the zamin¬ 
dars and would last as long as the zamin- 
dary lasted, but the mokurari was granted 
by the putnidar and would last as long as 
the lasted. These two rights could 
not possibly coincide all along their length 
and breadth; sec. Ill, cl. (d), would not 
therefore do. The only other provision 
of the Transfer of Property Act that might 
be referred to was sec. Ill, cl. {/); that has 
not However been relied on obviously on 
good grounds; that clause is—“ A lease of 
immoveable property determines (/) by im¬ 
plied surrender ” and the illustration is—a 
lessee accepts from his lessor a new lease 
of the property leased to take effect during 
the continuance of the existing lease. 
This is an implied surrender of the former 


lease and such lease determines there- 
upon. The same considerations that ap¬ 
ply to sec. Ill, cl. (d), seem to apply here 
also : the two leases are not conterminous, 
the lessors of the two leases have different 
rights—^the leases have different lives al¬ 
though some part of their existence might 
be co-existent. The Transfer of Property 
Act therefore does not help the Plaintiffs. 

The English doctrine of merger in com¬ 
mon law has been broken in upon by 
various statutes from time to time in Eng¬ 
land, and 1 think it has never been held that 
that law in its entirety is applicable to' 
land tenures in India. On the other hand 
very eminent Judges have doubted that 
it does. In the case olWoomesh Chandra 
Coopt 0 v. Raj Narain Ray (1), Sir Barnes 
Peacock .said, ‘‘ my own impression is that 
the doctrine of merger does not apply to 
lands in (he mofussil.” In the case of 
Jibanti Nath Khan v. Gocool Chandra 
Choudhuri (2), Pigot and Banerji, JJ., 
said, ‘‘no authority has been shewn 
us for holding that the doctrine of 
merger applies to such cases as this in 
India, that is, that a putni interest 
must merge in the zamindary interest if 
they come into the same hands and we 
do not think that we should, for the first 
time, so far as wc are aware, apply the doc¬ 
trine to such a case.” Then in the re¬ 
cent case of Lai Mahomed Sarkar v. Jagin 
Rhcikh (3) (Sir Lawrence Jenkins, C. J., 
and Mookerjee, J.), the learned Chief Jus¬ 
tice said—‘ ■ It is at least doubtful whether 
the doctrine of merger applies to lands in 
the mofussil.” Reliance is placed how¬ 
ever on several other cases which it is said 
help the Plaintiffs and on some of which 
the learned District Judge has relied in this 
case. The main spring of these later 
cases seems to be the decision of the Privy 

(1) low. R. 16 (1668) 

(2) 1. L. B. 18 CM. 760 (1881). 

(8) IS C. W. N. 818 (1809). 
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Council in the case of Raja Kisken Datt 
Ram V. Raja Mumtaz Ali (4). That was a 
case in which the mortgagee acquired cer¬ 
tain birt tenures existing within the mort¬ 
gaged Taluqua on very favourable terms 
and treated them as merged in the taluk ; 
the mortgagor was allowed to redeem the 
whole taluk including the birts on pay¬ 
ing the mortgage-money and the purchase- 
money of the birts as compensation. This 
case was decided on the ground that the 
mortgagee had taken advantage of his posi¬ 
tion as such to acquire the birts upon 
very inadequate consideration and had 
not treated the birts as surviving. If the 
case had been decided on the ground of 
merger, the mortgagor would not have been 
compelled to pay the purchase-money 
|)aid by the mortgagee as a condition prcce 
dent to the redemption. Their Ijordships 
made a remark—“ Had they (the pur¬ 
chases of the birts) been made by or on 
behalf of a talukdar holding under an 
absolute, as distinguished from a mortgage, 
title, the tenures would as a matter of 
course have merged in the taluk." 

In the case of Promatho Nath Mitter v. 
Kali Prasanna Choudhury (6), Maclean, 
C. J., and Banerjee, J., held that when a 
putni interest created after the Transfer 
of Property Act is purchased by the zamin- 
dar the putni merges in the zamindary 
under sec. Ill, cl. (d), of the Transfer of 
Property Act. Mr. Justice Banerjee, who 
was a party to the case of Jibanti Nath 
Khan v. Gocool Chandra Choudhuri (2), 
explains the distinction by saying that no 
reference was made to the Transfer of Pro¬ 
perty Act in that case. In the case 
Surja Narain Mandal v. Nanda Lai Sinha 
(6), reference was no doubt made to the 
remarks of the Privy Council in the case of 
I. L. R. 19 0*1. 760 (Ibei). 

(#1. L. R. 6 Cal. 108 (1879). 

(5) I. L. B. 28 Cal. 744 (1001). 

(8) I. L. R. 88 Cal. 1212 (lOOO). 


WEEKLY NOtilB. [VoL. tit. 

Raja Kishen Datt Ram v. Baja Mumtaz 
Ali Khan (4), but the case was decided on 
the ground that the acquisition by the 
mortgagor enured to the benefit of the 
mortgagee and enhanced his security. In 
the case of Ulfat Hussain V. Gayani Dass 
(7) (Stephen and Vincent, JJ.), the 
proprietary and the mokurari interests 
were both purchased by one person. 
All these cases are clearly distinguishable 
from the present. In all these cases the 
interests of the lessor and the lessee came 
into the same hands and apart from the 
application of sec. 111, cl. (d), of the Trans¬ 
fer of Property Act, there was no equi¬ 
table consideration to jircvcnt the merging 
of the rights. 

In the present case, however, as I have 
shewn, the provisions of sec. Ill of the 
'rransfer of Pro(>erty Act do not apply, and 
there is no equitable consideration which 
attracts the application of the doctrine of 
merger. 

Mr. Poa in his book on the Law of Land¬ 
lord and Tenant says, “ In deciding whe¬ 
ther there is a merger in equity what must 
be first looked at is the intention of tho 
parties and if that be not expressed, then 
the Court looks to the benefit of the per¬ 
son in whom the interests coalesce.” 
(Foa, 5th Ed., p. 629.) This doctrine of 
benefit was laid down by the Judicial Com¬ 
mittee of the Privy Council in the case of 
Gokaldas Gopal Das v. Puran Mai (8),: 

The obvious question to ask in the inter¬ 
ests of justice, equity and good conscience is 
—what was the intention of the party pay¬ 
ing off the charge ? He had a right to ex¬ 
tinguish it and a right to keep it alive. 
What was his intention? If there is no 
express evidence of it, what intention 
should be ascribed to him ? The ordinary 

(4) I. L. R. 6 Oal 188 at p. 209 (1879). 

(7) I. L. R. 86 Cal. 802 (1909). 

(8) I. L R. 10 Oal. 1086 (1884), 
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rule is that a man having a right to act 
in either of two ways shall be assumed 
to have acted according to his interest.” 
Here there is no express evidence that the 
Defendants second party intended to give 
up the ancient mUlguzari right. It must 
be assumed therefore that he intended to 
keep it, and if he did, the annulment of the 
subsequent mokumri cannot destroy the 
pre-existing malguzari right. In this 
view of the case I set aside the decree of 
the District Judge and restore that of the 
Munsif with costs in all Courts. The 
learned Vakil for the Eespondent says 
that the appeals other than No. 1693 have 
been settled; the learned Vakil for the 
Appellant says he has no instruction on 
the point. If they have been settled, 
well and good ; if not, they will be decreed 
with costs. 

Appeal allowed. 


having survived his mother by a few day»^ 
The eldest daughter died in the lifetime 
of her mother leaving a daughter who died 
unmarried. The Plaintiffs were the two 
surviving sons of the other daugther of the 
testator. The testator by his Will had 
made his minor son the malik of all his prO' 
perties. The Will provided that he should 
succeed to and enter upon possession and; 
occupation of the whole of his estate and 
appointed the widow as the manager an-i 
legal guardian of the infant son. After 
providing for the management of the pro^ 
perty during the son's minority the Will 
provided —“ If after my death the said 
minor son dies, the mother of the said son 
shall in his stead become the malik in pos- 
session and occupation when like myself 
the said Musammat shall acquire all the 
proprietary powers and all kinds of pro* 
perties, moveable and immoveable, and 
after the death of the widow the property 


[CIVIL APPELLATE JURISDICTION.] 

Appeal from Original Decree 
No. 221 OF 1910. 


Fletcher, J. 
Richardson, J. 
1914, 

1, April. 


Durqa Pershad 
and ors.. Appellants, 

V. 

Raghunandan Lal and 
others, Respondents. 


was to (JO to the testator's two daughters in 
equal shares.” 

Held —That the gift over in favour of 
the widow in the event of the son dying 
without having attained majority was not 
a void gift as being repugnant to the form 
of the gift that was previously made in 
favour of the son. 

The provisions of the Indian Succession 
Act rendered such a gift perfectly good. 


Will of a Hindu—Indian Sucotuion Act 
[X of 1865)—CH/t over repugnant to previous 
gift— See. 116 of the Sucoestion Act, scope 
and meaning of—Gift over on the failure of 
pnor bequest vhen such failure did not occur in 
manner contemplated by testator. 

A Hindu testator governed by the 
Mitakshara School of Hindu Law died 
leaving a Will and leaving him surviving 
his widow, two daughters and a minor son. 
The testator also left a brother and the 
two sons of his brother who were the De¬ 
fendants. The sgn of the t^Ustor died 


That sec. 116 of the Succession Aot 
which merely incorporated the rules of the 
English Law provides clearly that the gift 
over shall take effect on the failure of ihe 
prior bequest, although the failure 'Pfiay v/ot 
have occurred in the manner contemplat¬ 
ed by the testator. The mere fact t^t 
the testator contemplated that if his eon 
died a minor and the widow survived him, 
she would acquire the property before the 
two daughters and that that event did noi^ 
take effect in that order, because the twdoio, 
predeceased the son did not deprive the 
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daughters of the benefit of the legacy 
gtven to them by the testator. 

The gift in favour of the daughters was 
a valid bequest to them and the Defen¬ 
dants, who clamed as being the next heirs 
of the testator’s son, had no interest in the 
estate of the testator. 

This was an appeal from the judgment 
and decree of IJabn Tarak Nath Dutta 
Subordinate Judge of Zilla Patna, dated 
the 27th April 1910. 

This was a suit for the construction of 
the last Will and testament of one Ram 
Narain Lal. 

The Plaintiffs were the sons of Jaidebi 
Ruar, a daughter of Ram Narain Lal, and 
the Defendants Nos. 1 and 2 were, the sons 
o<‘ Khub Lal, a brother of Ram Narain Lal. 
Ram Narain Lal was possessed of consi¬ 
derable properties, moveable and immove¬ 
able, to the value of more than Rs. 27,000. 
At the time of his death Ram Narain had 
a raiixrr son, T<“j Narain Lal, a wife, 
Chhoto Knar, and two daughters—Jaidebi 
Ruar, mother of the Plaintiffs, and Binda- 
debi Kuar, mother of Janki Knar. ChlK)lo 
Kuar died (jn 10th Majch and Tej Narain 
on 19th March 1904. The testator also 
left a brother and the two sons of his 
brother who were the Defendants. The 
eldest daughter of the testator died in the 
lifetime of her mother leaving a daughter 
who died unmarried. 

The material portion of the Will is set 
out below:— 

“ I do, during my lifetime, make by this 
Will a settlement among (my) heirs to the 
effect following Tej Narain Lal Sahu, 
minor son of me, the declarant, Bom of the 
womb of my wife, Musammat Chhoto 
Kuar, who is my legal heir according to the 
Dhannasbastra, and who is still a minor, 
shall the Malik (owner) and succeed to 
and entet upon possession and occupation 
of all floods, viz., houses, gardens, and 


bungalows, etc., and whatever right? 
1 enjoy shall, after my death, be vested in 
the said minor son, the heir, and to this 
no one shall have any objection. So long 
as the said minor son does not attain m^or- 
i(y, Musammat Chhoto^uar, daughter of 
Copal Sahu deceased, who is the mother 
of the said minor, shall be the manager 
and legal guardian, and competent to 
manage the village and Court affairs, and 
in Ihe event of need of money for the 
maintenance and education and other ex¬ 
penses of the said minor, the mother of the 
said minor shall be at liberty to transfer 
any immoveable property worth about 
Ks. 1,000 under Rehan, mortgage, or ab¬ 
solute sale deed, and the said deed shall be 
executed. Tf by the grace of God, any 
other son be born of the womb of the said 
Musammat Chhoto Kuar, he too like his 
lull elder brother shall be the heir and"" 
Malik (owner) of my properties in equal 
half shares, and so long as he too does not 
attain his majority, the mother of the said 
minor shall be th(> manager and guardian 
com[x‘tent to manage all the affairs of the 
minor. If, after my death, my wife Mu¬ 
sammat Chhoto Kuar also dies, then Sant,, 
Jiul, son of Gokhul Sahu, who is my 
Khanja (sister’s son), shall be the legal 
guardian of the said minor,, and shall 
look after the village, and Court affairs, 
until the said minor reaches majority; but 
he shall have no power to transfer any pro¬ 
perty. If after my death the said son 
dies, which God forbid, the mother of the 
said son shall in his stead become the 
Malik in possession and occupation, when 
like myself the said Musammat shall ac¬ 
quire alb the proprietary powers, and all 
kinds of properties, moveable and immove¬ 
able, left after appropriation by the said 
Musammat, shall be possessed and appro¬ 
priated as proprietors by my daughters 
Musammat Jaidebi Kuar and Bindadehl 
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Knar in equal shares after the death of 
th'eir respective mothers. If by the grace 
o' God any other daughter be born, she 
too like the other daughters shall jn equal 
shares be the Malik and the heiress. If, 
God forbid, any of the daughters dies, her 
child (farzand) shall in her stead become, 
the Malik of her estate, and if such deceas¬ 
ed daughter leaves no child (which (iod 
forbid), then her share (estate) will be 
divided in equal shares among the surviv¬ 
ing daughters who shall become the Maliks 
•and enter upon possessi(jn and occupation 
thereof, and to this no one sliall have any 
objection of any kind.” 

Dr. Dwarka Nath Milter (for Bahu 
(rolap Ch. Sarkar) ami Babu Bishindra 
Nath Sarkar (for Maulvi Muhammad 
Mustafa Khun) for the Appellants. 

Babu Surendra Kumar Bose for the 
Jlicspondents. 

The JUDGME-M' OE THE COURT WUS aS 
follows :— 

Fletcher, J. —This a pineal arises out 
of a suit brouglil by the J’laintiffs for the 
construction of the Will of one Bam 
Narain Sahu, a Hindu, governed by the 
Mitakshara School of Hindu Law, which 
is dated the 1st July 1890. The testator 
died on the 1st ^larch 1901 leaving him 
surviving his w'idow ]\Iusammat Chhoto 
Kuar, two daughters Musainmat Binda- 
debi and Musamrnat Jaidebi and an only 
son Tej Narain. The testator also left a 
brother and the two sons of his brother, 
namely, Ganesh Lal and Kaghunandan 
Lal who are the Defendants in the suit. 
The son of the te.stator, namely, Tej 
Narain, died some time in March 1904, 
having survived his mother Musamrnat 
Chhoto Kuar by a few days. The eldest 
sister of Tej Narain, that is, the testator’s 
eldest daughter died in the lifetime of her 
mother Musamrnat Chhoto Kuar, namely, 
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cn the 15th June 1903. She left a daughter 
Musamrnat Janki Kuar who died in 1906. 
No question arises as to the interest that 
Janki Kuar might take, because it is the 
common case of both the parties that, if 
Janki Kuar took any interest under the 
Will, the JMainliffs would take in the usual 
course of succession any interest that 
Janki Kuar had taken, as she died appar¬ 
ently unmarried and without any children. 
The two Plaintitfs in this case are the 
two surviving sons of the' other daughter 
of the testator, namely, Jaidebi, the third 
son having died in February 1904 and, 
therefon^, he could not take any interest 
under the terms of the Will. The Will 
of the te.stator is in these terms :—The 
testator proceeds, in the first x^la-ce, to 
make his son Tej Narain Lal Sahu who ia 
described thi'iein as his minor son and his 
legal heir the .Malik of all his properties, 
and the Will states that he should succeed 
to and enter u|X)n }X)S8es8ion and occupar 
tion of the whole of his estate. Then the 
testator proceeds to apfx>int his widow 
Chhoto Kuar as the manager and legal 
guardian of the infant. Then the testator 
deals with the contingency which did not 
happen, namely, the contingency of anv 
other son being born to him. Next he 
deals with the case of the wife predeceasing 
the sou before he attains the age of major¬ 
ity and he apjioints in that case another 
|)erson to be the guardian of the infant 
Tej Narain. It is quite clear that, down to 
this, the Will contemplates the case of Tej 
Narain being an infant and the manage¬ 
ment of the property during his infancy. 
Then comes the gift which the present ap¬ 
peal turns on. The clause runs thus;— 
‘‘If after my death the said minor son 
dies, w'hich God forbid, the mother of the 
said son shall in his stead become, the Malik 
in jx)Ssessiou and occupation, when like 
myself the aaid Musamrnat shall ao- 

56 
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quiro all the proprietory powers and 
all kinds of properties moveable and 
immoveable.” Now, the learned Judge 
considered that, that gift over in favour of 
the widow in the event of the son Tej 
Narain dying without having attained 
majority was a void gift as being repugnant 
to the form of the gift that was previoiisly 
made in favour of Tej Narain. That is 
wholly ail unarguable proposition. The 
gift over to a jierson in the event of the 
minor legatee not having attained full 
age has been supported in a large number 
of deci.sions both in the Courts in India and 
elsewhere. As a matter of fact, the 
learned Judge considered that, under sec. 
Ill of the Indian Succession Act, there 
was so siiecificd uncertain event. The 
specified uncertain event in this case was 
the failure of Tej Narain to attain his 
majority. It is quite clear that the provi¬ 
sions of the Indian Succession Act render 
such a gift perfectly good. Then, after 
the death of the widow', the property w'as 
given by the testator in equal shares to his 
two daughters liindadcbi and Jaidebi. 
I'he learned Judge considered that, that 
gift was void on the ground that it was 
dependent on the gift in favour of the 
mother and that, as the mother predcceas'^l 
the .son, (he gift over in favour of the 
riaughtets did not take effect. Sec. IIG of 
the Indian Succession Act which merely 
incorporates the rules of the English Law 
provides clearly that the gift over shall 
take effect on the failure of the prior 
bequest, although the failure may not have 
occurred in the manner contemplated by 
th(! testator. The mere fact that the 
testator contemplated that, if his son died 
a minor and the widow survived him, she 
would acquire the projierty before the two 
daughters and that that event did not take 
effect in that order, because the widow pro- 
deceaseiRlie son, does not deprive the two 

of all gch. 
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daughters of the benefit of the legacy given 
to them by the testator. Sec. 116 is quite 
clear as to that. In my opinion, the 
learned Judge came to a wrong conclusion 
on the construction of the Will. The gift 
in favour of the daughters, in my opinion, 
was a valid bequest to them and the De¬ 
fendants who claim as being the next heirs 
of Tej Narain have no interest in the 
estate of the testator. The present appeal 
ought, therefore, to be allowed and the de¬ 
cree of the Subordinate Judge reversed and 
the Defendants Nos. 1 and 2 ordered to pay 
to the Plaintiffs their costs both in this 
Court and in the Court below. We make 
no order as to the costs of the Defendant 
No. 7, w'ho appears to have been added as 
a formal }>arty. We assess the hejiring fee 
at five hundred nqtees, 

liicirARDSON, J.—I agree. 

Appeal allowed. 

[CIVIL RSVISIONAL JURISDIOTION] 

Rule Nisi No. 266 of 1914. 

Mookerjee, J. Hemakta Kumar 

Beachcroft, J. Hot aud another, 

1914, Petitioners, 

Heard, 9 and v. « 

10, March. Babanagore Jute 

Judgment, Factory Company, 

1, April. Opposite Party. 

Temporary injunetion, when ehould he granted— 
Status quo, m tintenance q —Indian High Courtt 
Act {Sh >& S5 Vict., r. 10^), sec. 15—Jurisdiction of 
the High Court to interjere. 

The Plaintiff’’! were some of the superior 
landlords of the disputed property which 
consisted of two plots of land and claimsd 
to have been in direct possession of about 
one-third of the property. The Defen¬ 
dants vdio were in occupation of the re¬ 
mainder being alloyed to have obtained a 
permanent lease from some of the co- 
sharers of the Plaintiffs commenced to dig 
the foundations for an extension of their 
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factory house. The Plaintiffs sued for 
partition and applied for a temporary in- 
junction. The Defendants notwithstand¬ 
ing notice of the application for injunction 
expedited the erection of the building. It 
appeared that on partition the Plaintiffs 
could not conveniently he allowed any 
share of one of the plots, but must be 
limited to an allotment out of the other 
plot. 

Hold —That there was a substantial 
question in controversy between the parties 
and pending its determination the status 
quo should be maintained io the necessary 
extent. 

Thai it was desirable that the plot a 
share of which only could be allotted to the 
Plaintiff on partition should be retained in 
statu quo so that the Court might be free 
_^to grant such relief as it might think pro¬ 
per and an injunction should be granted 
restraining the Defemlants from building on 
this plot for a period of one month during 
which the partition suit was to be tried out. 

That it was open to the High Court to 
give the necessary directions under sec. 15 
of the Indian High Courts Act and in a 
case of this description it was essential 
that the High Court should interfere to 
prevent what might otherwise place one of 
the litigating parties in an unfairly advan¬ 
tageous position and thus turn out in the 
end to be the cause of an irremediable in¬ 
justice to the other. 

This was a Rule granted against a deci¬ 
sion of H. Walmsley, Esq., District Judge, 
24-Parganas, dated 21st February 1914, 
confirming that of Babu Bhagabati Charan 
Mitra, Subordinate Judge, 24-Parganas, 
dated 5th February 1914. 

The matqfial facts are set out in the 
judgment. 

Mr. S. P. Sinha and Babu Surendra 
Chandra Sen for the Petitioners. 


Messrs. Pugh and Gregory and Babu 
Manmathanath Mukherje for the Oppo* 
site Party. 

The Judgment of the Coubt was as 
follows:— 

We are invited in this rule to consider 
the propriety of an order by which the 
District Judge, in concurrence with the 
Subordinate* Judge, has refused an appli¬ 
cation for the grant of a temporary injunc¬ 
tion during the f)endency of a suit for 
partition of j<jint immoveable property. 

The case for the Plaintiffs is that they 
are some of the superior landlords of the 
disputed pro|)erty; that the Defendant 
company have obtained a permanent lease 
of a two-tlurds share of the property 
(v\hieh comprises two plots) from some of 
the co-sharers of the Plaintiffs : that the 
Plaintjtls have been in direct possession 
ol a poi-tion, coriosixmding approximately 
to oiu'-third of the jiroperty; and that the 
Defendants, who were in occupation of 
the icmamder, have commenced to dig 
the foundations for an extension of their 
factiM) house. The IMaintiffs allege that 
they ))r()tcbled against the action of the 
conij)an) and that negotiations for an 
amicable settlement have failed. They 
have consecpicntly been driven to sue for 
partition, in order to effect a division of 
the two ])luts of land as between them¬ 
selves on the one hand, and the Defendant 
coni]ian v on the other. Immediately after 
the institution of this suit, the Plaintiffs 
applied to the Subordinate Judge for the 
issue of a temporary injunction to restrain 
the Defendant company from proceeding 
with the erection of the extended factory 
house during the pendency of the litiga¬ 
tion. I’he Plaintiffs allege that although 
the company had notice of this applica¬ 
tion, they expedited the erection of thd 
premises. 
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The aiiplication was heard by the Sub¬ 
ordinate who eainc to the conclu¬ 

sion that the injunction should be refused, 
as the company which hud arranged to 
erect valuable machinery in the new 
buildings might be seriously prejudiced by 
delay. He added that any inequality in 
the distiihiition of land at the time of 
partition might be compensated by a 
money-]>ayment to the Plaintiffs. lie fur¬ 
ther stall'd (hat this order was made, as 
the Del'endant Company undertook lo 
build at their oun risk. 

The Plainliffs api>ealed to the District 
dudge. He agreed with the Subordinate 
Judge, that in all the circumstances of the 
case, th.‘ injunction should be refused. 
But before him il was jwiutcd out by 
Counsel for the Defendant company, that 
(bey could not understand the precise 
meaning of (ho expression u.sed by (he 
Subordinate Judge in his judgment, 
namely, that “the Defendants undertook 
to build at their own risk.’’ The District 
Judge thi'ieiiiX)!! held that the application 
for an injunction must be refused abso¬ 
lutely, and not conditionally upon the 
Defendants undertaking to build at their 
own risk. This order we are now invited 
to set aside at the instance of Plaintiffs. 

A sketch of the locality has been pro¬ 
duced before thi.s Court, and it transpires 
from an examination of it, that the dis¬ 
puted pro|>er(y consists of two parcels of 
land, and that (he Defendant company 
have left vacant on the roadside an area 
of 7 cottahs, S chittacks approximatiely 
out of the total area of the two parcels, 

1 bigha, l(i cottahs and 8 chittacks. 
I’here is a controversy between the parties 
as to whether the Defendant company have 
acquired anjntcrcst, as permanent lessees, 
to the extonfRrf two-thirds or five-sixths 
of the land. If it be assumed that the 
case of the Plaintiffs is well founded, 


namely, that the interest of the Deferl* 
dant eomfrany is limited to a two-thirds 
share, it is plain that the area left vacant 
would not bo suflicient to cover the share 
of the Plaintiff's. In other words, uppjii 
l>artition, if the Plaintiffs are allotted ^he 
vacant pud ion to the south of the building 
in course of construction they would not 
obtain the quantity of land which corres¬ 
ponds to their share. 

It has been urged before us on behalf of 
(he Plaintiffs, that if the Defendant com¬ 
pany are allowed to proceed with the 
erection of the building, the result would 
be that the suit for partition would be 
practically infnictuous, as the Defendant 
company woidd inevitably be })laced in 
possession of tlie |)ortion occupied by their 
building arifl the Plainliffs would have to 
accept the area loft vacant by them. It 
lias been argued that the Defendant com¬ 
pany sliould not be allowed to continue 
their building ofierations, as it would mean 
the determination of the partition suit at 
llii'ir ])leasLire; and reliance has been 
|)laO('d on the following passage from the 
judgment of Sir George Jessel, M. H., in 
Krchl V. Burrell (D : “If with the 
notice of the right belonging to the Plam- 
tiff, and in defiance of that notice, without 
any rea.sonalile ground, and after action 
biought, the rich Defendant is to be en¬ 
titled to build up a house of enormous 
propjrtions at an enormous exfionse, and 
then to say in effect to the (lourt, yon will 
injure me a great deal more by pulling il 
down than you will benefit the poor man 
by restoring his right, that simply means 
that the (.'ourt in every case, at the 
instance of the rich man, is to compel the 
poor man to sell him his property at a 
valuation. That would he the real result 
of such a decision. If I acceded to this 
view 1 should add one more to the number 

(1) 7 ru 1). 5611654} (15781. 
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of instances which we have from the days 
in which the Bible was written until the 
present moment, ip which the man of 
large possessions has endeavoured to ’3e- 
I)rive his neighbour, the man of smaJl 
possessions, of his property, with or with¬ 
out adequate compensation.” This ex¬ 
position of the law is applicable to cases 
in this country : Benode v. Soudaminey 
(2j, Dhunjibhoy v. Lisboa (3). 

On behalf of the Plaintiffs it has further 
boon urged that, as laid down in Anand 
v. Parbati (4), and Dwijendray. Puniendu 
(5), the remedy of the Plaintiffs against 
their co-owners, or the tenants of their 
co-owners, is by partition, that they can¬ 
not claim relief either by way of ejectment 
or joint possession, and that if the De¬ 
fendant company are left free to expedite 
building Of>erati()ns at their choice, while 
the Plaintiffs are diligently pursuing the 
only remcily open to them by way of a 
partition suit, their rights as co-owners 
\vOuld bo essentially defeated. 

We are clearly of opinion uix)n all the 
circumstances of the case, that an injunc¬ 
tion should be granted to a limited extent. 
[/.yrai7 v. Samscr ((5).] L'|xni an examina¬ 
tion of the plan, it is fairly clear that, on 
partitiop, the l^laintiffs cannot conve¬ 
niently be allowed any share of the plot 
marked holding No. 275. They must be 
limited, unless some very exceptional 
reason is assigned to an allotment out of 
the plot marked holding No. 277. It is 
consequently desirable that this latter 
holding should be retained in statu quo so 
that the Court may be free hereafter to 
grant such relief as it may think proper. 
If the injunction is not granted even to 

(2| 1.1. R. IS Cal. 252 (1880). 

(8) I. L. R. IS Bom. 263 (1888). 

(4) 4 C. L. J. 198 (1906'. 

(6) 11 C. L. J. 180 (1010). 

iS) 18 0. W. N. I7d: s. c. 10 G. L. J. 47 
(1918). 


this limited extent, and the Defen¬ 
dant company are left free to hasten 
the completion of the e’xtensive build¬ 
ing which they have undertaken to 
erect, the distribution of the land in the 
partition proceedings will no longer be in 
the unfettered discretion of the Court, but 
will pSract'ically be in their hands. For 
though instances are known in which a 
Court has issued a mandatory injunction 
for the demolition of buildings [Daniel v. 
Ferguson (7), Von Joel v. Hornsley (8)], 
the reluctance of a Court to take what 
may be deemed a strong and extreme 
measure is by no means rare [Currier’s 
Company v. Corbett (9)]. Indeed, in this 
very case, the Courts below have already 
expres.sed a preference for a considerate 
treatment of the Defendants. There is a 
substantial question in controversy be¬ 
tween the parties, and pending its deter¬ 
mination the status quo should be main¬ 
tained to the necessary extent: Aynsley 
V. Glorer (10), Newson v. Pender (11), 
Jones V. Pacaya (12). 

We accordingly make the rule absolute, 
discharge the orders of the Courts below, 
and as stated in the order passed by us on 
the 10th March 1914 (which will be 
deemed part of this judgment) grant a 
temixirary injunction ivstraining the De¬ 
fendant company from building on the 
holding No. 277 for a period of one 
month (during which the partition is to be 
tried out). 

We may add that a question was raised 
before us as to the competency of this Court 
to interfere in the exercise of its revisional 
jurisdiction. M'e do not propose to con¬ 
sider (he validity of this objection, because, 

(7, [1891] 2 Ch. 27. 

(8) [Uf6] 2 Ch. 774. 

(9) 2 Dr. BDd Sm. 866 (360) (1866). 

(10) L. R. 18 Eq. 644 (1874). 

(11) 27 ( h. D. 48 (1684). 

(12) [1911] 1 K. B. 466. 
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as inointed out in the case of Israil y. 
Saviser Rahman (C), it is open to the Court 
to give the necessary directions under 
sec. 15 of the Indian High Courts Act. 
In that case, as here, it is perfectly plain 
that I he Defendant company, notwith- 
sianding notice of the ajiplication for an 
injunction, have not only not abstained 
from building operations, but have, on the 
other hand, expedited the erection of 
their l)uilding. so as practically to make it 
extremely difficult, if not im^wssible, for 
the Court to grant an injunction. In a 
case of this description, it is essential that 
this Court should interfere to prevent what 
may otherwise place one of the litigating 
parties in an unfairly advantageous posi¬ 
tion and thus turn out. in the end, to be 
the cause of an irremediable injustice to 
the other. 


[OIVtL REVISIONAL JUBI8DI0TI0N ] 

Rule No, 784 of 1914. 


WOODROFFE, J. 

Sharfuddin, J. 
1914, 

18, November. 


Mathura Nath Singh 
and ors., Defendants- 
Respondents, Petitioners, 

V. 

Priyashashi Debt, 
Plaint! ffi-A ppellant, 
Opposite Party. 


Apped—Seeunty or co$fi. 

The fact that the Appellant has no 
money of her own is not in itself a suffi¬ 
cient ground for demanding security for 
costs. 


When it appeared that the appeal was 
not merely vexatious (the Appellant's suit 
having been decreed by one Court), the fact 
that the Appellant had relations icho had 
money to pay was not a sufficient ground 
for demanding security. 

This was^. Rule granted on the 17th 

18 C. W. N. 176: •. c. 19 0. L. J. 47 
(1018. 


July 1914, on, the application of the Res- 
iwndents calling on the Appellant to show 
cause why she should not be directed to 
furnish security for costs of the Petitioners , 
in Second Appeal No. 3482 of 1913 pend¬ 
ing in the High Court, as well as for costs 
awarded to them in the decree of the lower 
Appellate Court. 

The material allegations were as 
follow.s :— 

The A[)}X‘llaut was a Hindu parda- 
n.ishin lady living with her husband and 
father-in-law and she had no pro|)erty 
at all from which the Petitioners would 
lie able to recover their costs in case they 
succeeded in the appeal. 

The Petitioners had not been able tc 
(ixccutc the decree they obtained for costs 
ill the Court of Ap^ieal below on account 
of the ab.sc.nce of any property of the Ap- 
pi'llant against which they could proceed. 

The suit v\as merely a s|'eeulative one, 
having been brought admittedly 11 years 
after the alleged title had accrued and the 
apjieal was really being prosecuted on be¬ 
half-of tlfc Ap|)ellant by her husband and 
father-in-law, who were men of substance 
and who were able to furnish security foi 
the costs of the Petitioners. 

Babu Bipin Chandra Chosh .for the 
I^etitionors. 

Babu Rishendra hlarayan Sarkar for 
the Opposite Party. 

I’he JUOGMRNT OF TUB CoURT WOS as 
follows :— 

In this case the only ground which is 
alleged for the application is that the Ap- 
|.clhmt has no money of her own. That 
i.s, as it has often bedh held, in itself no 
sufficient ground for demanding security 
for costa. It cannot be said that the suit 
is merely .vexatious in its nature, as on© 
Courf has held that the Appellant is en¬ 
titled to relief: and the. fact that her 
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husband and her father-in-law may, as is 
alleged, have money to pay, is not to the 
point as they are not called upon to pay 
costs which may be due by the Appellant. 

The rule must, therefore, l>e discharged 
v'ith costs which we hx at one gold 
mohur. 

Rule discharged. 

(OIVIL REVISIONAL JURISDICTION.! 

Rev. No. 45 of 1914. 

Fletcher, J. ^Dy. Legal Remembuan- 
Beachoboft, j. cer and Public Pro- 
1914, SECUTOR Bihar and 

Heard, Orissa, Petitioners, 

8, December. v. 

Judgment, Ram Udak Singh, 

15, December. Opposite Party. 

Crimmal Ptocedure Code (Act V of 189S), sect 
195, 4S9—Cinl Pioeedwe Code (Act V of 1908), 
sec. 115—S4 <& 26 Vict ,e. 104, sec 15—Older by 
Civil Court refusing sinetion—Jurisdiction o, High 
Court to revise such order—Delay m applying Jor 
sanction. 

The Opposite Party brought a suH for 
the recovery of money in the Court of the 
Munsif which was dismissed, the claim 
being found to be false and malicious. 
An application for sanction to prosecute 
the Opposite Party was however rejected 
by the Munsij as also by the District 
Judge in appeal on the ground of delay in 
making the application. 

Held (on an appHcation by-the Local 
Government against the order refusing 
sanction)—That it was clear from the 
decision of the Full Bench in Emperor v. 
Hab Pbosad (1), that the orders of the 
Munsif and the Judge are not brders of a 
Criminal Court and cannot therefore be 
revised under sec. 439, Cr. P. G. 

The High Court however in the exer- 

' (1) 17 a W. N. 647 : 8, o. M. R. 40 Oal. 

477 (1»18). 


else of its powers under sec. 115, C. P. 
C., and sec. 15 of the Charter Act granted 
sanction for the prosecution of the Oppo¬ 
site Party holding that the case being in 
substance a prosecution undertaken by 
Government, mere delay could not be 
taken as suggesting mala fides. 

This was a Rule granted on the 6th 
November 1914, against an order of Babu 
Krishna Sahay, Munsif of Mnzaffarpur, 
dated 17th April 1914, refusing to grant 
sanction to prosecute the Opposite Party 
tor an offenc<> under si'c 209, Indian Penal 
Code, which order was on appeal affirmed 
by I’rosnnno Kumar Oiipta, Plsq., Dis¬ 
trict Judge of Muzaffarpur, on the 6th 
August 1914. 

The facts are as follows 

On the 10th Deceml^r 1913, Ram 
I’dar Singh brought a suit against the 
Petitioners for recovery of Rs. 30 in the 
2nd ifunsif’s Court at Muzaffarpur. The 
claim was found to be false and the suit 
dismissed on the 3rd Febiuary 1913. On 
the 20th November 1913, the J^etitioners 
made an application before the 2nd Munsif 
for sanction to prosecute Ram Udar. It 
was ndused on the ground that there was 
a great delay in making it, and the delay 
was not satisfaetonly accounted for. 
The Pelitioner.s apjilied to the District 
Judge for reversal of this order, but the 
District Judge also rehised his application. 

It apjieared that the application was 
made neaily 10 months after the dispos J 
of the suit. The Applicants alleged in 
their (letition that although they were 
desirous of prosecuting Ram Udar Singh 
for bringing the false suit, they being too 
lX)or to |my the costs erf the prosecution 
moved the Magistrate of Chami>aran for 
help, and hence was the delay 'in ma king 
the application. The jietition submitted 
to the Magistrate stated that theftr nialik 
Tribeni Prasad and Bbukal Prasad became 



m THE CALCtTTTA WEEKLY NOTES. [VoL. XIX. 

Dy. Jj. Remembrancer and Pud. Prosecutor, B. & 0., Ram Udar Singh. 


(lispleasod with them and brought false 
eases in ('ivil and Criminal Courts, through 
others, Jiam Udar being one; and were 
threatening that they would bring other 
eases in other districts, and prayed that 
such steps might be taken that they might 
not be harassed and put to trouble by tie' 
vmliks. The District Judge in affirming 
the order of the Magistrate observed: 
*■ The A[)plicants did not want any 
pecuniary help, and I do not believe that 
they were really in need of it. The Ap¬ 
plicant Hira Bah in his evidence says that 
he him.self bore the exjX'nses of the suit 
brought against his father, and that ho 
s^tent Hs. GO or Ks. 70 in two cases. If 
he could afford to s|^nd so much, he 
could spend a small amount in applying 
for sanction to the IMimsif’s Court. The 
application for sanction has not been made 
lu’omptly, nor has the delay been satis¬ 
factorily accounted for. The reasons 
given by the Munsif for the view he has 
taken aiijicar to me to be satisfactory, and 
it is supjiorted by the rulings laid down 
in Dharam Das Komar v. Sagar Santra 
{'!), and Balu'nnt Singh v. Umed Singh <3). 
I therefore refu.se to grant sanction and 
reject the application.” 

Mr. Sultan Ahmed for the Petitioners. 

Baba Gonesh Dutt Singh for the Oppo¬ 
site Party. 

The JuDOMKXT OF THE Court was as 
follows :— 

Fletcher, J. —This is a rule obtained 
by the Deputy fjcgal Remembrancer an 1 
Public Pro.secutor of Bihar and Orissa, 
calling uj^xm the Op[M>sitc Party to show 
caua<; why .sanction for his prosecution 
under sec. 209 of the Indian Penal Code 
should a^be granted. 

(2) 11 c. W. N. 11# U906). 

(3) I. L. R. 18 All. 208 (1898). 


It appears that the Opposite Party on 
the 10th of December 1912 brought a suit 
against JS’aik Lahera and Hira Lahera in 
the Court of the 2nd Munsif of Muzaffar- 
pur to recover the sum of Rs. 35. 

This suit was on the 3rd of Februaiy 
1913 dismissed, the claim being found to bo 
false and malicious. On the 20lh of 
November 1913 an application was made 
to the 2nd Munsif for sanction to prose¬ 
cute (he Opjxjsite Party. The Munsif 
heard such ai>)>Iication and examined wit¬ 
nesses. The conclusion arrived at by the 
.Munsif was that although the suit brought 
by the Opposite Party w’as false, sanction 
ought to be refused on the ground of delay 
in making the application. An appeal 
was then preferred to the h arned Addition¬ 
al District and Sessions Judge, but he 
lefused to interfere on the ground of 
delay. Acting under instruction from the 
Oovernment of Bihar and Orissa, the 
present Applicant apjilied for and obtained 
the present rule. 

On the hearing of the pre.sent rule it 
has been argued that we have no jurisdic¬ 
tion to revise the order of the Additional 
District Judge, such order not having been 
pas.sed by a Criminal Court. A large 
number of authorities have been cited 
before us, but in the view 1 take, it is un¬ 
necessary to consider these authorities. 
Jn my opinion the law so far as this Court 
is concerned has been finally settled by 
the decision of the Full Bench in the 
casrj of Emperor v. Har Prosad Das (1). 
The case before the Full Bench was no 
doubt an order passed under sec. 476 of 
the Code of CIriminal Procedure, but no 
distinction can be drawn between an order 
under .sec. 476 and a sanction under 
sec. 195 for the purpose of considering the 
question of jurisdiction. What, however, 

(1) 17 (J. W.. N. 847; 'a. c. I. L. R. 40 Cal, 
477 (1918). 
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EMEEGENCY LEGISLATION IN 
GEKMANY. 

Germany, like ourselves, has had to re-adjust 
its legal machinery to meet the exigencies of 
the war, and a very instruclive account of this 
re-adjuslinent is given in a series of articles con- 
tributeid to the Sohalom' Journal in October, 
November, and December by C. H. Hubericb, 
of Berlin and Hamburg, Counsellor at Law of 
the Bar of the Supreme Court of the United 
States, and Kichard King, Solicitor of London : 
Fas est et ab hoste doceri. 

The dominant note le the declaration of 
martial law throughout the German Empire. 
The Ordinary Oourls are not superseded, but in 
the interest of inibhc seciintv a supreme control 
is reserv(*d to the military authorities over all 
the executive organs of government. Subject 
to this, German lav\ does not jilace alien 
enemies as such,' so far as regards their civil 
relations, under any special disabilities. They 
are still accorded &' locus standi in judicio, boili 
as plaintiffs and defendants, in the Courts, 
and this without regard to their domicile or 
place of residence; non-residence in Germany 
only involves this difference, that the alien 
enemy may lie required to give special security 
for costs. It is im[X)rtant, however, for a 
defendant resident in England to note that 
under German law no appearance can be enter¬ 
ed without a written power of attorney. 
Ignorance of this rule has led to many English 
defendants, cited by substitued service and 
failing to appear, having had judgment by 
default entered against them and execution 
levied. A judgment by default may, hoW(*v('r, 
be re-opened within a limited time. On the 
important subject of contracts the situation from 
the German point of view may be summed up 
thus; Contracts with alien enemies, whether 
rtsident or non-re.sidcnt, are valid, but under 
the Ordinance of September 30, 1914, it is for¬ 
bidden, subject to certain exceptions, to make 
any payments or to transmit any securities to 
persons domiciled or resident within Great 
Britain or the British Colonies or Possessions; 
but the debtor mav deposit the amount involved 
or the securities to the credit of the {leison 
entitled at the Reichsbank—the equivalent oj 
oiir Public Trustee. 

Tt Would be imjio.ssible within the compass of 
a note to follow out the legislation on every 
point—Mof1||prium, Trade Mark, Patent, 
Pri/.e^ Supervision of Enemy Business Under- 
takings, •Suffice it to say that the emergency 
provisions, taken’ as a whole, are creditable to 
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Germany tind its juiispwdence. They exhibit 
no spirit of vindictiveness. If there is retalift* 
tion, it is only resorted to where the rkhts con¬ 
ceded by Germany are refused by m. The 
disabilities and prohibitions, in a word, are no 
more than the reasonable safeguards which 
belligerent may exact in the presence of that 
hideous anomaly—War.— The Journal of the 
Society of Comparative Legislation {New 
Series), No. XXXll, January 1915. 

CUERENT INDIAN CASES. 

(Civil.) 

Itjntiiunl affecting the course of justice. 

UNWi liO.J\HE V. V. Chinta Reddv, I. L. E. 
37 i\[ad. 40S. 

There is no rule or principle which would com- 
|)el a pany to adhere to any agreement by him 
that a suit may be decided in a manner different 
Irom that prescribed by law. 

Jinliau ('ontnict Act (IX of 1872), sec. 63. 

.Ml THAW JfvMstaEAN V. Lekku Reddiab, 
I. G. K. 37 Mad. 412. 

Sec. 63 does not entitle a promisee for his own 
pur|)()se.s—and without the consent of the pro¬ 
misor to extend the time for performance which 
had been agrei d to by the parties to the contract. 

Suit for redemption of mortgage, valuation of. 

M. V. C'H.APPAN I’. P. Baku, I. L. R. 37 Mad. 
4-20. 

7’lie pio[)er valuation of a suit to redeem a 
moi tgage is the amount of the mortgage or mort¬ 
gage, admitted by the Plaintiff to bo binding on 
liirii, not the mortgages set up by the 
Deleiidant. 

Transfer of Property Act. ^ 

Ann 4 I'I TiriRA V. McTHU KoMARASW. 4 Mr, I. 
Ji. K. 37 Mad. 423. 

All im{)ortant transfers of landed property 
(even transfers of choses in action and transfers 
of intangible rights) should be evidenced by 
registered instrument so as to prevent litigants 
from letting in oral evidence as to alleged trans¬ 
fers about the truth or falsehood of which oral 
evidence it is almost impossible for Courts to 
come to a satisfactory conclusion in most cases. 

.\11 transfers of land by conveyance if they are 
not setflcMents or declarations of trust were in¬ 
tended by the^'legislature to come within one 
of the headings “Sale”, “Exchange” or 
“ Gift ” in the Transfer of Property Act. 

86 



mV] ' ^'^staia'&ALonm wsaBti.1 uofflft 

..V •• ’ 


Ecidence Act (J ^^^9^72), secs, lOTt 10$. 

B. VUBAMMA V. Chbnna Bbddi, I, L. B. 
87 Mad. 440. 

Both flees* 107 and 108 deal with the proce¬ 
dure to be4ollowed when a question, is mised 
befifte a Court as to whether a person is alive or 
dead. Neither of these sections lays down any 
presumption as to how long a man was alive or 
at what time he died. 

Mahomedan Law—Gift made in mortal ill¬ 
ness. 

All Husain ®. Fazal Husain, I. L. R. 36 
All. 431. 

Among the Shiahs as amongst the Sunnis a 
wakf made in death illness is, unless assented to 
by the heirs, valid to the extent of one-third only 
even if possession has been delivered under it. 

Ltmitation Act— Step m aid of execution. 

Amina Bibi v. B\n\rsi Prosau, I. L. K. 36 
All. 139. 

An applicatioj] by a decree-holder asking for 
substituted service of notice of his application 
for attachment and sale of the judgment-debtor’s 
property on the ground that as the judgment- 
debtor was a purmnashin lady it was difficult to 
serve notice on her in the ordinary manner is a 
step in aid of execution. 


Pre-emption. 

Muhammad Ahsanullah v. Shamsunnibsa 
Bibi, T. L. K. 36 All. 456. 

In a suit for pre-emption the law allows the 
Plaintiff to bas,^ his claim alternately under cer¬ 
tain contract or Mahomedan Law. 


SoHONi’s Commentaries on the Code of 
Cbiminau Procedure.* Eighth Edition. Re¬ 
vised and enlarged and brought up to July 
1914. By N. T. Shamanna, B.A,, B.L., 
Vakil , Madras High Court. Printed by Addi 
son & Co,, Madras, for the Deccan Book * 
Agency, Poona City. 19U. 

The book has passed through several editions 
since the death of the author who laid the 
first foundation of its reputation. That it 
still occupies as high a>i place in the estimation 
of tint profession as it did in the author’s life¬ 
time is due to the fact that it has been extremely 
fortunate in its editors. This, we believe, is 
the second edition brought out by the present 
editor. It is like jts predecessor exhaustive, 
well arranged, and marked by i high degree * f 


accuracy. Buies’ httd forms in use 4 imdng«it 
Police Officem and MagistrateB are edl '^t out 
in their proper places, and its generally cyclOp 
pedic character is accentuated by its DeiUg' 
prefaced in this edition by two lists of cases, 
one arranged according to cause titles and thO 
other according to the Reports in which they 
appear, an exhaustive subject index, several 
appendices containing other enactments bear¬ 
ing on the Law of Criminal Procedure (such for 
instance as the Extradition Act and the Police 
Acts) with notes and a re-print in extenso of the 
three amending Jiilb now pending consideration 
in the Governor-General’s Council, viz., X of 
1913, as amended by the Select Committ^, aJld 
TI and TIT of 1914. The book covers over 1,50Q 
pages. That it is yet not unweildy and is on 
the other hand quite handsomely got up reflects 
the gn-atest credit on its printers. 


The i'EARLY DiiTUhi' of Indian and English 
Cases, 1914. By K. Bhashyam Iyengar, 
B.A., B.L., and P. Narnyunaswami Iyer, B.A , 
B.L., Vaktfs, High Court, Madras. Prinied 
at the Commercial Press, Madras, S. E. Ptiea 
Rs. 4. „ 

The Digest has gamed considerably in bulk, 
owing partly no doubt to one praiseworthy in¬ 
novation, 151^., a section digesting important 
English decisions. And yet the table of cases 
judicially considered has not been incorporated 
with it and is due to appear separately. 13ie 
titles are well selected, the notes of cases oqm- 
mendably brief and well arranged and the cross- 
referenc(' just sufficient. 

Jtotes of 

GALCUTTA HIGH COURT. 

JUnot dMUrtoM not MporMU. 

(Am ifflporttnt «MW to be faUr nporM taMfkir.| 

Civil Appellate Jurisdiction. Before N. R. 
Cir.AiTERiEA and Greaves, JJ. Appeal 
FROM APPELLATP. DECREE No. 2908 OF 1913, 
KSHIROD CHANDRA GHOSH, Appel¬ 
lant p. SEIS CHANDRA GHOSE .ane 
OTHER.S, Respondents. Heard. 19th Janu¬ 
ary. Judgment,'26th January 1915. 

Right of way—Grant, presumption of—Dcci 
Sion of new ground —Limitation Act (IX oj 
1908), see. 26. 

The apiieal arose out of a suit for establish 
ment of a right of way and for other reliefs. 

The Plaintiffs alleged that they, and tlieii 
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prcdecessofH before them, had enjoyed the right 
of way peaceably and openly, as of right and 
without interruption for about a hundred years, 
and prayed for establishment of their ancestral 
right of waj—“ a right by possession for a 
IJeriod over the |x;riod of limitation” or ” a 
right of easement by user and necessity.” 

The Defendants jileaded inter alia that the 
Plaintiffs had no right of way. The Court of 
first instance held that the pathway beyond 3 
cubits in width had been obstructed for 7 years 
before the suit, and appan'ntly treating the 
suit as one under sec. ‘JO of the Limitation Act, 
held that such portion of tlui claim must be 
dismissed, but gave a decree for a right of way 
to the extent of 3 cubits in width in resixjct of 
which the Plaintiffs had proved user within two 
vears of the suit. Both parties ap])ealed to the 
lower Api>ella.to Court and that Court held that 
the right of way had been in existence from 
1839 and that the same clearly proved a ” right 
by grant or otherwise an ancient right of way 
for the Plaintiff's in the disputed land, and a 
right independently of the right by user or 
easement right given by the Tjimitation Act,” 
and that the ” Plaintiff's' right was not depen¬ 
dent on the evich'nce of '20 y(;ars’ user and user 
within two years of the suit ” and accordingly 
d('creed the ap|)eal of the Plaintiffs. The Defen¬ 
dant appealed to the High Court. 

Held, that the Court of A]>peal below was 
right in referring long enjoyment of the right 
.since 1839 to a legal origin and in presuming 
a grant. 

llabux Mohini Mohon ClKthrabarty and Khitis 
Chmdrr Sen for the Appellant. 

Ihbu !K L. Kfist/iir for the Res|)ondents. 

A. T. ]\r. Appeal dismitsed. 

Civifi Ai'pn:i,L\TK Jrp.r.SDiOTiOi\.--Befon;' N. R. 
Chati'kr.M';a and POAnicRorT, ,TJ. Appkal 
FROM Ai'I’Flutk Dkcrek Xo. 1867 op 1911. 

, SHTBA LASS DUTT. Defendant, Appel¬ 
lant r. BirrPEXDRA XARyUN DUTT 
AND oTfiERs, Plaintiffs, Respondents. 
Heard, 17th Deciinber 1914. Judgment, 
12th January 1015. 

h doppel — Rent, paijwent of, for a number t f 
years—Mistaken view of the effect of previous 
decision. 

Tlie appeal arose out of a suit for rent in res- 
fs'ct of a tenure held by the Defendants under 
the Plaintiffs andi^heir co-sharers. The tenure 
was situated in the Sunderbans and was held 
under two pRta.s, ope o» 1836 and the other of 
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1840. In the patta granted by the Govern¬ 
ment to the lessor, a deduction of 25 per c^t. 
was allowetl for embankments, bridges, hips, 
cow-j)aths, etc., but at the dates of, the leases 
to the predecessors of the Defendants the les¬ 
sors had not obtained the final patta from 
Government. The rent fffovided for by the 
first lease was 8^ as. per bigha after the rasadi 
|)eriod, and it was stipulated that “ whatever 
shall 1 ) 1 ' determined on enquiry in respect of 
the embankments and hi,ps and unculturable 
lands by the Sarkar shall come into effect 
in resj)ect of yen.” By the second lease which. 
ielalc<l to the adjoining plot of land, the rental 
afler the r.isadi jx'riod was fixed at 9 annas per 
bigha, and it was stated therein ‘‘I shall 
allow you deduction on account of embank¬ 
ments, bridges, h'ij>, pastures and unculturablo 
lands, in the same manner in which I shall 
get the same from Government.” 

The Plaintiffs’ - case was that the IX'fen- 
daiits were entitled to a deduction only of the 
actual unculturable area and that the decisions 
in the previous suits (Xos. 49 of 1887 and 13 
of 1895) established the area of the tenure to 
he 2,610 bighas and the rent payable in respect 
tlicr.'of Rs. 1,4.34-8. The Defendants cou- 
fcn(l(‘d that ui)on a j)roi)er construction of the 
leases of 1835 and 1840 they were entitled to a 
deduction of one-fourth irre8|)ective of the 
(jiiautity of the actual cultivated area, and 
that the decision in a previous suit (No. 10 of 
lOOOl ()|K'ratod as a re.? judicata in their favour. 
Th(' Courts below held that the decrees in the 
pn'vioiis suit's (Nos. 49 of 1887 and 13 of 1895) 
operated as res judicata in Plaintiffs’ favour and 
coiieiirred in deoDAeing the suits. 

Held, that the mere facts that the Defendants 
paid or deposited rent at the rate claimed for a 
niiniher of years, upon a mistaken view of the 
effect of the y>revious decision, could not dis¬ 
entitle them from claiming a deduction of 
one-foiirlh of the lands, to which they were 
entitle<l under the tenns of the leases. The 
payment or deposit of rent at the rate claimed 
did not operate as an estoppel. That it was 
not necessary to take any steps with regard 
to the decrees, in order to enable the Defen¬ 
dants to claim a deduction of onie-fonrth of the 
lands upon a ])roper construction of the leases. 

Dabiis Jorjesh Chunder Roy and Bepi,n 
Behary Ghose for the Appellant. 

Babus Proves Chunder Mitter and Sailendra 
Nath Palit for the Respondents. 

A. T. M. Appeal allowed : ease remanded. 
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is abundantly clear from the decision of 
the B'ull Bench is that the order of the 
Munsif and the Additional District Judge 
are not orders of a Criminal Court and 
therefore cannot be revised by us under 
sec. 439 of the Code of Criminal Proce¬ 
dure. We have, however, being duly 
authorised by the Chief Justice under 
sec. 14 of 24 and 26 Vic., c. 104, 
to deal with these orders under sec. 116 
of the Civil Procedure Code and sec. 15 
of 24 and 25 Vic., c. 104. The point 
arises whether we ought to exercise such 
jurisdiction in the case before us. 

It has not been suggested in the argu¬ 
ment that there is any general rule of 
practice followed in this Court as to the 
Court exercising or refusing to exorcise the 
powers that it iwssesscs to revise orders 
of this nature. The authorities that 
were cited during the argument arc in 
many instances difficult to reconcile witli 
each other and in some cases difficult to 
understand. Ought we therefore to in¬ 
terfere with these orders refusing sanc¬ 
tion by the lower Courts? The ground 
for refusing sanction in the Courts below 
was solely that of delay. Doubtless in 
many cases where there is delay by a person 
in applying for the sanction to prosecute, 
the delay may suggest a want of good 
faith on the part of the Applicant. The 
present case, however, is in substance 
a prosecution undertaken by the Govern¬ 
ment and mere delay cannot therefore be 
taken as suggesting mala fidcs. 

I think the reasons assigned by the 
lower Courts for refusing to grant a sanc¬ 
tion, when they came to the conclusion 
that the suit was false and malicious, are 
insufficient and have occasioned a failure 
of justice. I think the present rule ought 
to be made absolute and sanction should 
be granted to prosecute the Opposite 
Party under sec. 209 of the Indian Penal 


Code. We accordingly sanction the prose¬ 
cution of Ram Udar Singh under sec. 209 
of the Indian Penal Code for having on 
the lOth December 1912 dishonestly 
made a false claim in Court, viz., in suit 
lio. 308 of 1912 in the 2nd Court of the 
JVfunsif at Muzaffarpur, against Naik 
Lahera and Hira Lahera. 

Breachcroft, J.—I agree. 

Rule made absolute. 

[PBIVY CU0N0IL.J 

[Appeal from Bengal.] 

Lord Dunedin. 

Lord Sumner. 

Sir John Edge. Ahmed Musaji Saleji 
Me. Ameer Ali. and ors., Appellants, 

1914, r. 

Heard, IIashim Ebbahim 

2, December. | Saleji and others, 

1915, Respondents. 
Judgment, 

19, January.] 

Civil Procedure Code (Act V of 1908), $ec$, 

97—Partnership accounts, suit for—Preliminary 
decree declaring partnership dissolved and directing 
enquiries and accounts—Part ordering enquiries 
%f to he separated from decree and treated as order 
— Validity oj order if maq he questioned on appeal 
from final decree—Partner trading irith partner¬ 
ship fund on his own account—Liability to account 
with interest — Order on partner to bring into Court 
partnership junds in hand pending enquiry at to 
aeeounte—Discretion of Court as to amount when 
may he questioned on appeal 

In a suit to hare partnership accounts 
taken, the Trial Judge by a. formal 
adjudication, dated 30(h June 1908, (1) 
declared that the partnership was dissolved 
as from 1st July 1907, and ordered and 
decreed, (2) that inquiry be made by the 
Referee as to who were the partners, and 
(3) that the Referee should take an account 
of the dealings of the parlies with the assets 
of the partnership business. No appeal 
was preferred from this adjudication, ani 
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predecessors before them, had enjoye jiashim'Ebbahim Saleji. 
of way }X!aceably and openly, as o 
without interruption for about a hu) nt^comts taken. 
and prayed for establishment of thercc- upon the in- 
right of wav—“a right by possesu) the Appelhnt 
2 >eriod over the j^eriod of limitations^ 
right of easeiiumt by user and nccess^ 

The Defendants pleaded inter alia 
I’laintift's had no right of way. The “V 

first instance held that the pathway beyoi/f^i^''^) 
cubits in width had been obstructed for 7 vea 
before the suit, and 


suit as one uudei 
held that such , 
disniis.sed, but gi 
to the exti'ut of . 
which the idainti 
years of the suit. ■ 
lower Ai^ixdlate C 
the right of way 
18.‘19 and that the 
by grant or other’ 
for the Plaintiffs 
right independent, 
easenu'nt right gi\ 
and that tlie “ Pla 
dent on the evideru 
within two years o 
df'creed the ap|)eal o. 
dant a|>pealed to th 
Held, that the (' 
right in referring lo 
since to a lega 
a grant. 

linbuf! Mohini Mol 
Chuuder Se7i for the 
Hihu D. L. Ka'^trji 
T. M. 

Civil, Apprlmth ,Jcr 
CuATTKiMia and f 
FROM .APf’F.nr.ATF J 

SHIRA PASS D 
lant r. PHCPb^N 
Axn oniRRs, I 
Heard, I71h J)ece 
P2th January 19|.'5, 
l-Moppel—Hent, pay) 
years-—MUtaken view c 
dec i.non. 

The apfxal arose out c 
2 'ect of a tenure h(dd by, 
the Plaintiff's al^^heir c* 
wa.s situated in the Sun 
under two p.-ittas, one o^, 


the 

wa-f 

4.50 / not 

not 

Ahmbd Mu SAJI 
inquiry rvae ni 


This was an ap^ieal from a judgment iJ 
the Calcutta High C’dtiirt, dated the let 
September 1913. The facts of the tnse, 
as well as the questions raised on the pre¬ 
sent apjieal, sufficiently apjiear from the 
following judgment of Sir Lawrence 
.ienkins, C. in which Woodroffe, J., 
concuued :— 

“ This is an apper.1 by Ahmed Musaji 
Saleji, Ahmed Mahomedi and Maho¬ 

med Musaji Saleji from decrees and orders 
passed and made by Fletcher, J •, on the 30th 
August 1909, iieth January 1912, 27th March 
1912 and 22nd April 1912. 

“ The suit relates to a partnership estab¬ 
lished to carry on the business of merchants 


, -oiQfi q! 1 nsnea to carry on the business of merchants 

The (tecu ^ and commission agents in (,'alcutta and other 

gliiry -wMc l U) places in the East under the name and style 

was confirmed f^braljun Soleman & Co. The terms of 


peal against tl 
took exceplio 
the Judge (as^^ 
erroneous. 

Held the 

Trial J^^Jd^nents, 
ordered leas 

haring cases, 

under sec. 

'he questiom^^^^ 
The adjtto/ ar- 
decree, heea^fj 
correctly 

separately ^(efeiji 
The Codf mis- 
ihing 

order partnership 
does iv>d a parly 
Court f og heiug 
sotne 0/. {fi fijg 
It is that th'- 
when m 
the 

hie h*of disere, 
counts m 

ic accou 
thereon, 
conduct 

Whe 

accottf 


the partnership were 6riginally defined by 
an instrument, dated the 29th December 
1902, and by that instrument the partner¬ 
ship was expres.sed to be between Ebrahim 
Soleman Saleji, Musaji Ahmed Saleji, 
Mamuji Musaji, SrJeji, Mus.aji Ahmed Saleji, 
Ahmed Musaji Saleji. 

“ Its duration was to be for five years 
from the Ist of January 190U, but it was in 
faet dissolved on the 1st July 1907. 

“ Ebrahim Soleman Saleji died on the 7th 
September 1907 leaving; him surviving four 
sons, the Defendant Ismail Ebrahim Saleji, 
the Plaintiff Hashim Ebrahim Saleji, Kassim 
Ebrahim Saleji, and Ahmed Ebrahim Saleji, 
feur daughters, and three widowij. He left 
a Will of which the Plaintiff and Ddfep^ante 
Nos. 1. 2, and i and, Musaji were: appointed 
executors- Probate was granted to the 
Plaintiff and Defendant No. 4 and it, is ad¬ 
mitted by his Counatl that probate has 
since been granted to the Appellant Ahmed. 

" Musaji Ahmed Saleji died on the 8th 
April 1908 leaving 8 sons, 4 daughters and a 
widow. Of his sons it is only necessary to 
name Ahmed, Defendant No. 1, Yusuf, De¬ 
fendant No. 5, and Mahomed, Defendant 
No, 6. Musaji Ahmed Saleji left a Will, 
whereby he appointed the Defendants Ah¬ 
med Yusuf, Mamuji Musaji, and Dr. Kailash 
Chandra Bose his executors. Probate o! 
this Will has been granted since the institu¬ 
tion of this suit. 
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“ The present suit is brought by the Plain¬ 
tiff as one of the executors of his father 
Ebrahim Soleman Salej'i’s Will and after 
referring to the partnership articles of the 
29th December 1902, he alleges ‘ that subse¬ 
quently and from the beginning of 1903 the 
said firm of Ebrahim Soleman & Co verbally 
admitted three other persent, namely, the De¬ 
fendants Nos. 4 to 6 as new partners therein 
allotting to them certain shares in modifijv 
tion of the terms and conditions as regards 
the shares of the original partners as em¬ 
bodied in the said deed of partnership and 
thereafter the shares of the said original and 
new partners in the said firm of Ebrahim Sole- 
man & Co. were as follows: namely, Ebra¬ 
him Soleman Saleji a annas share, Musaji 
Ahmed Saleji a 4j annas share, Mamuji 
Musaji 3 annas share, Ahmed Musaji Saleji, 
a 1 anna and 3 pies share, Ismail Ahmed 
Mahomedi a 1 anna and 9 pioa share and the 
Defendants Nos. 4 to 6 a 6 pies and 9 pies and 
1 anna shares respectively each, the whole 
being considered as divided into 17 annas, 
and as evidenced by the books of that firm, 
and the said partnership business was con¬ 
tinued and carried on as before by the said 
8 partners.’ 

“ By his plaint the Plaintiff prays ‘ that an 
account may be taken of the assets of the 
said partnership business and an account of 
all partnership dealings and transactions be- 
tweeen the said Ebrahim Soleman Saleji and 
the Defendants Nos. 1 to e from the 1st d'ly 
of January 190G to the 4th day ot July 1907 in¬ 
cluding an acopunt of the moneys due to the 
estate <4 the said Ebrahim Soleman Saleji in 
respect of the said charity* and Zakat funds 

. . and that the share of the capital 
and profitIFand other moneys due to the es¬ 
tate of the said Ebrahim Soleman Saleji may 
be ascertained and that the Defendants or 
such of them as are in the opinion of this 
Court liable be ordered and decreed to pay 
t<. the Plaintiff the sums that may be found 
due to the estatg of the said Ebrahim Sole- 
man Saleji on taking the said account. 

“ The lat of January 1906 is mentioned as 
the starting point of the account, because it 
is the Plaintiff’s case that the accounts had 
been adjusted up to the Slst December 1906. 

“ A preliminary decree was passed on the 
30th August 1909, whereby it was referred to 


the Assistant Referee— ‘(1) to enquire who 
were the partners who were entitled to 
shares in the assets and good will of the said 
partnership business, (2) to take an account 
of dealings of the said parties with the as¬ 
sets of the said partnership business without 
disturbing any settled account, (3) to 
enquire whether the said partnership busi¬ 
ness provided any charitable and Zakat 
funds, (4) to take an account of the 
amount, if any, of the said charitable and 
Zakat funds, and of the dealings of the part¬ 
ners therewith and the extent to which each 
of the partners may be entitled thereto ’ 

“ It is then declared ‘ that if the Defen¬ 
dants Ismail Ebrahim Saleji, Yusuf Musaji 
Saleji and Mahomed Musaji Saleji, suhse- 
qucntly admitted as partner.? as in the said 
plaint mentioned, be found on the aforesaid 
enquiry not entitled to share in the assets 
and good will of the said partnership business, 
they are entitled to the profits of the said 
business up to the date of dissolution there¬ 
of, and this Court doth reserve the consi¬ 
deration of all fuither directions and of the 
costs of the suit until after the said enquiries 
and account shall have been taken, and in 
the meantime the parties are to be at liberty 
to apply to this (’oiirt from time to time as 
they may be adv ised ’ 

“ The result has been an enquiry before 
the Assistant Referees which did not end 
until he had made his rejiort on the 3rd day 
of Julj 1911, close on two years after the 
decree. 

“ Exceptions were filed to this leport on the 
1st of August 1911 and of these Fletcher, J., 
finally d’spost d on the 29th of March 1912, 
and the decree was passed on the 22nd April 
1912. 

“ It is from this dcciee as well as from the 
preliminary decree and also from certain 
orders that the present appeal has been pre¬ 
ferred. 

“The first ground urged on appeal is that 
it was erroneous to refer to the Assistant 
Referee tlie enquiry as to who were the part¬ 
ners entitled to share in the assets and good 
will of the partnership business, and it is 
maintained that the enquiry ought to have 
been held in Court and determined by the 
Judge. 

“ I think it was a mistake to have delegat- 
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to the Assistant Referee the decision of 
the complicated question involved in the first 
enquiry. There is no rule or established 
course of procedure in this Court which could 
justify the reference to this officer of an en¬ 
quiry in these terms, nor has there been any 
delegation of duties to the Assistant Referee 
under sec. 128 of the Code. I am therefore 
of opinion that the question involved should 
have been determined by the learned Judge 
himself before the preliminary decree. 

“ This view is supported by the express 
provisions of the Code. Thus in Order XX, 
rule 15, it is provided that where a suit is for 
dissolution of partnership, or the taking of 
partnership accounts, the Court, before 
passing a final decree, may pass a preliminary 
decree, declaringi the propcjrtionate shares 
of the parties, fixing the day on which the 
partnership shall stand dissolved, or be 
deemed to have been dissolved, and direct¬ 
ing such accounts to be taken, and other 
iicts to be done, as it thinks fit- 
“ In Appendix D a form (No. 21) is given 
for a preliminary decree in such a suit and 
it starts with a declaration that ‘ the propor¬ 
tionate shares of the parties in the partner- 
.ship are as follows :—’ Order XLVIIT, rule 
prescribes that the forms given in the 
appendices with such variation as the cir¬ 
cumstances of each case may require, shall 
be used for the purposes therein mentioned. 

“ But while I think the reference should 
not have been directed, sec. 97 of the Code 
is a bar to the present appeal from the decrc'O 
in which the direction was contained. It 
was a preliminary decree (sec. 2, explana¬ 
tion), and the present Appellants claim to 
be parties aggrieved by it; but they pre¬ 
ferred no appeal from it within the pre¬ 
scribed period. Therefore they are now pre¬ 
cluded from disputing its correctness on this 
appeal. This is just the class of case against 
which sec 97 is directed: no objection was 
taken to the competence of the direction when 
it was given, the Appellants joined in the 
reference without any protest, and now that 
the result of the reference has proved ad¬ 
verse to their contention, they seek to attack 
the H^ee directing that reference. This 
case obviously comes within the provisions of 

sec. 97.. 

" By ground l:i it is objested th,at the Judge 


erred in ordering the Appellants to deposit 
in Court the sum of Rs. 7,24,;i7JM-5 with in¬ 
terest at 6 per cent, from the 1st July 1907 
inasmuch as there is pending an enquiry as 
to the liabilities of the firm in suit by and 
against the firm and as to what sums the 
Appellant Ahmed Musaji Saleji had alrcatly 
spent and had made himself liable. 

“ The reason assigned—and it is with that 
alone that we arc concerned—does not (in 
my opinion) support this objection. A 
partnership suit is in substance an adminis¬ 
tration suit [see per Gotten, L- J., in Butcher 
V. hmkr (2)1, and I think in the circumstances 
of this case it will be right for the partner¬ 
ship funds to be brought into Court. The 
enquiry directed does not furnish any valid 
reason against this course, though no doubt 
the Court will be careful that no distribution 
of the fund in the due course of administra¬ 
tion will be made to the prejudice of the re¬ 
sult of the enquiry. 

“ In ground 14 it is said that the Court 
below erred in ordering the Appellant Ahmed 
Musaji Saleji alone to deposit Rs- 3,94,752-5 
out of the sum of Rs. 7,24,372-1-5. This sum 
of Rs. 3,94,752-5 is made of Rs. 3,01,019-6 
traced to Musaji Ahmed & Co., of 
Rs. 79,121-7 for which Ahmed alone is liable, 
and Rs. 11,611-8 for which Ahmed and 
Musaji’s estate are liable. 

“ Ahmed s grievance as formulated in this 
ground of appeal is against his co-Appellants 
and how this objection can be advanced on a 
joint appeal is not obvious. 

“ The Plaintiff might have appealed or 
filed a cross-objection on the ground that 
liability should rtot have been limited to 
Ahmed, but he has not done so. 

“ The 15th ground of appeal -rests on a 
mqtter of which there is no evidence on the 
record of this suit, and I do not think we 
ought at this stage to entertain the objec¬ 
tion. Whether it will afford any answer to 
an application for enforcement of this part 
of the decree it would be premature to con¬ 
sider. 

“ And now I come to a question of eome 
difficulty: it is whether the Judge erred in 
directing the payment of interest: This 
seems to be covered by the 16th ground of 
appeal. 


(2) 1.. R 24 Ch. D. 276 (I883j 
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“ Unfortunately the right to payment of 
interest was not discussed before P'letcher, 
J-, and tile order was made for interest from 
the Ist July 1907 without any real argument 
or exposition of reasons. Before us too the. 
question has been but meagrely treated, 
and yet it is one that calls for careful consi¬ 
deration, for the rule to be applied must bp- 
deduced in almost every case from the parti¬ 
cular circumstances of that case [Crawshay 
V. t’ollins (3)]. The allowance of interest 
cannot be treated as a matter of course be¬ 
tween co-partners. 

“ I propose therefore to consider the parti¬ 
cular circumstances of this case including 
the conduct of the Appellants with a view to 
determining whether or not interest shon|4 
be charged- 

“ The evidence (in my opinion) shows that 
the amounts with which the several Appel¬ 
lants aj;e charged represents assets of the 
old firm taken and retained by them and not 
shown to have been received and employed 
by them in the proper course of the realiza¬ 
tion of the assets end the liquidation of the 
firm. 

“ Though a Receiver was appointed long 
prior to the preliminary decree, the three 
Appellants did not hand over these a.sseta to 
him, nor can I find that they even brought 
them to his notice. On the contrary, they 
have resisted to the utmost all attempts to 
prove their possession of the-se assets and 
persisted in this resistance. 

“ The assets so retaincdt have been em¬ 
ployed by them in business conducted by 
them independently of the old firm. 

“ The Assistant Referee, who had every 
opportunity of f«)rming an opinion on this 
point, has placed it on record that Ahmed 
could have materially helped him in this en¬ 
quiry, but he consistently refused to give 
any information, unless he was confronted 
with an entry, which he could not possibly 
explain away. 

“ At another part of the report it is said, 

‘ Every point of the Plaintiff’s case had to 
bo strictly proved, and he was driven to gain 
ground in Court inch by inch although 
Ahmed Musaji knew quite well that a good 
many of the disputed assets of substantial 
value were actually entered in the books of 

(8) 2 Run, St p 314, p«r Lord Eldon (1826). 


Musaji Ahmed & Co.’ He then gives particu- 
lg.r illustrations of this policy of obstruction, 
which I need not now repeat. 

“ The learned Judge’s estimate of Ahmed’s 
behaviour is not more favourable, and a care¬ 
ful consideration of the record satisfies me 
that there is ample justification for the 
- Assistant Referee's animadversion. In esti¬ 
mating the Appellant’s conduct it has to be 
remembered where all the books of the old 
firm went, how they have been dealt with, 
and in particular the episode as to the Ran¬ 
goon books, which it is difficult to reconcile 
with proper intentions. 

“ There is one more fact to which I may 
allude. The principal claimant against the 
Appellants is Ebrahim’,s representative. But 
Ahmed also was appointed one of Ebrahim’s 
.pxecutors, and though he did not In the first 
instance take out probate, it is admitted by 
his Counsel that he since has. In his reply 
Mr. Jackson adduced 8 reasons why he 
should not be charged with interest; he 
merely enumerated them, he did not discuss 
them. They were these—(1) interest was not 
claimed, (2) to charge interest was not in 
accordance with the partner.ship deed, (3) 
the partnership deed said there was to be 
no interest on a dissolution, (4) interest was 
not charged in the firm books, (5) this claim 
for interest was not periuissible under the 
Interest Act, (G) Hill v. South Staffordshire 
liaiiu-uy (4) is opposed to the claim, (7) as 
also H erd v. A’yrc (o), and (8) the law as 
summarized in Mayne on Damages. 

“ This argument is suggestive of the view 
that the real principle which is decisive of 
this claim one way or the other was not 
clearly perceived. 

“ The difficulty supposed to be occasioned 
by the absence of any claim for interest may 
(1 think) be surraount-ed by the aid of the 
decision in Burhind v. Earle (6). 

“ .\nd if the Court has the powqr to award 
interest, the only question is whether in the 
circumstances of this case it was not just and 
proptr to order its payment. 

“ Lord Selbourne in BarfirUl v. iMuyhhorough 
(7) said ‘ with respect to the drawings of 

(4) I-. R. 18 Eq l.')4 (1874» 

(6) L. R. IS Ch. D ISO (ISSO. 

(6) L. R. [ISOfi] A. 0. 680. 

(7) L. R. 8 Ch 7. 
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each partner out of the partnership, I do 
not find in the })artnership articles any pro¬ 
vision for charging interest. Down to the 
date of the dissolution, the accounts ought 
in this respect to be tiiken upon the footing 
o.stablished by the usage of the partnership. 
After that date any sums received and re¬ 
tained to his own use by any partner out of 
the partnership assets ought to be debited 
to .such ])artner, as at the dates when they 
were received, in reduction, fuxt, of the in¬ 
terest accrued after the dissolution on the 
principal sum (if any) due to such partner, 
at the date of the dissolution, and, 
of the interest bearing debt itself. For 
charging interest against either partner after 
the dissolution on sums not retained to his 
own use, and not shewn to have been receiv¬ 
ed or employed otherwise than in the proper 
course of the realisation of the assets and 
liquidation of the concern, I see no ground.’ 

“It is well settled that where after dis¬ 
solution some of the partners continue the 
business or some part of it with the assets of 
the old firm the others are entitled to parti¬ 
cipate in the profits that can be fairly attri¬ 
buted to those prior to the final winding up. 

“ This rests upon the general principle 

{uriAWiium Miimhir jn'/'itrijml“. 

“ And I may here refer to what was said 
by Lord Cairns in I'nxi' v. Foxh r (8). 

'• There has been here such an employ¬ 
ment of the old firm’s assJ'ts, and though this 
might be the ground of an enquiry, 1 doubt 
whether in the circumstances of this cstsc 
it would lead to any useful result- I think 
therefore that this is a case where the abid¬ 
ing direction to Indian Courts to procoe<l 
in all cases according to justice, equity and 
good conscience, .sanction the award of in¬ 
terest as directed by Fletcher, J. 

“ I may here refer to the provisions of the 
Indian Trusts Act. This Act, it is true, has 
not yet been anplied to Bengal, though the 
question whether it should be applied is, I 
believe, under consideration. Sec. 88 pro¬ 
vides that where a partner or other persqn 
bound in a fiduciary character to protect the 
interest of another person by availing him¬ 
self of his charactiy gains for himself any 
pecuniary advatitage^fce must hold for the 
benrfit of such other persfhn the advantage 

f8) L. R. 7 H. L. 8?3. 


80 gained. The illustrations show the appH 
cability of the rule laid down in the section. 

“ And there is yet another point of view 
from which this claim may be regarded. 

“ Lord Selbourne’s exposition of the law, 
to which 1 have referred, contemplates that 
there may be conditions in which interest 
may be charged, and we find that notwith¬ 
standing the English Statute, which is repro- 
duced hero by the Interest Act, there are 
cases where interest is charged. 

“In Jo'tiison v. 2?cj (9), it was said ‘In 
order to guard against any possible misap- 
luehension of their Lordships’ views they 
dc.sire to say that in their opinion there is no 
doubt whatever that money obtahied by fraud 
and retained by fraud can be recovered with 
interest. ’ 

“ It may be that there was not fraud on 
the Appellants’ part, but there is much in 
the conduct disclosed that comes very near 
it: and at least there has been such an im¬ 
proper ajjplication of the firm assets by the 
Appellants as would justify the charge of 
interest [see A'lna-s v. ^'oiintri/ (10), Cli'mints 
V Jfdll (11), Ihnldinl V. Einh' (6) and 
Kitxhna Dax v. Stixliimukfii, Ihini (12)J. 

“ The conclusion then to which I come is 
tfiat Fletcher, J., had a discretion in this 
matter which permitted him to allow interokt, 
and that having regard to the conduct of the 
Appellants and the circumstances under 
which the liabilil 3 ’^ arose, wc ought not to in¬ 
terfere with his dirc<!tion. No complaint ha.s 
been made of th^ rate of interest allowed.’’ 

Hence this a|>|H.*iil. 

Sir liobcrt Fiiilaij, K. ami Mr. A. M. 
hunuc for (lie Apfa-llants•.submitted that 
the jmlgnient o( the (.'oiirt was #ro- 

iieous. Firslhj, the Trial Judge had no 
jurisdiclion to refer to the ABsistant 
Referei' the enquirv as to who were the 
partners entithal to share in the assets of 
the, firm. It was the province of the Court 
itself to make the enquiry, and to deter¬ 
mine that que.stion.' That the Trial Judge 

(6; L. R. fieofi] A. T 690 at p 692. 

(»i L R [1904] A. r. « 7 
(10) 8 DeO. M. and O. 886. 

(lit 2 DeG. and J. 173 at p. 186 .1868). 

(12) 10 a W. N. 299 at p 804 (1911). 
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was wrong in making the said reference 
was conceded by the High Court. But the 
High Court held that the Appellants were 
precluded by the provisions of sec. 97 of 
the Code of Civil Brooedure, 1908, from di.s- 
puting the correctness of the " preliminary 
decree ”, which contained the order of 
leference and from which they could have 
api)ealed, but did not do so. It was an 
ciToneods vii-w of sec. 97. The section only 
deals with a ‘‘preliminary decree”, and 
those words arc d(‘fined by st'c. 2, cl. (2), 
A ‘‘preliminary decree” under that sec¬ 
tion must involve an adjudication or judi¬ 
cial determination of the rights of the 
parties with regard to a matter in contro¬ 
versy in the suit. 

The order of reference was ])urely an 
order without being in any sense an adjudi¬ 
cation contemplated by the section. It 
was not a decn^c, but an order as defined 
by sec. 2, cl. (14), and was not a})pealable. 

[Ijoed Sumner. —In some respects it is 
certainly a decree.] 

iS'ir Robert Finlay. ~1 agree that it is a 
decree in so far as it declares rights, but 
it is not a decree in othc'r resixots, it is 
only an order. 

Sec. 101, (’. B. ('., specifies the orders 
that arc appealable, but the order in ques¬ 
tion is not one of them. 

. Reference was made to Khadem Ilossein 
\. Erndad Ilosscin'(l). 

Mr. Dunne followed on the same ix>int. 
(Their Lordships intimated that sec. 97 
applied, and precluded the ApiKdlants from 
raising the [loint.l 

(2) The Courts below were wrong in 
directing the Appellants to pay interest. 
Interest was not claimed by the Plaintiffs 
;u their plaint. There was nothing wrong 

Mns^iji having the money. There was 
■ilo finding of misconduct or fraud against 
him. In order to make him liable to pay 

(1) I. L. a 2» Oal. 768 (l»0l). 


interest, there must be proof of fraudulent 
retention c«- improper application of the 
money of the firm. There was no proof 
of that here. Further, it must be proved 
from which date the fraudulent retention 
of the money commenced. Interest ought 
not to have beer, allowed from the date of 
the dis.soluti(jn of the partnership. 

Reference was made to Johnson v. Rsj^ 
(9): Bullrn and Jx^ake, 2na Ed., pp. 51. 
52; II and 1 Win. TV, secs. 28, 29, 

1*2 of 18119: Rurlaud v. Earle (6). 

(3) The Coiiits below erred in ordering 
tlie Af>p.“llanls to dcqiosit in Court the sum 
of 7 lakhs with interest because the Ap- 
]M'liants (hem.selves were a<lmittedly en¬ 
titled to at least 81 annas share of the 
assets of the paitnership. 

.l/r. Ujijohn, K. (!., Mr. Cozens Hardy, 
K. €., and M). (!. R. Lotendes for the 
Respondents submitted that the Appel¬ 
lants were liable to pay interest. It was 
settled law that if a continuing partner, 
after dissolution, gets aswts of partnership 
into Ills hands, and retains them or trajdes 
v.ith them, tlu' other partners can elect to 
claim from him either the profits %iade 
from the use of asstHs, or interest on the 
niono\ fi.)ui the date of the dissolution. 
That was (|iiite apart from misconduct. 
Here the findings of the (’’ourts below very 
nearly uinounli'd to a finding of miscorf- 
duet on the part (tf the Appellants. Re¬ 
liance was placed on liindley on I'artner- 
ship, Bk. 1, Ch. JI, s(^c. 2, p. 677; 
Clements v. Hall (11) and Yates v. Finn 
(13). It was immaterial whether interest 
was claimed in the pleadings or not : 
liiirlami \. Earle (6). In any case it was 
0 matter ot discretion for the Courts below', 
and tliat should not be disturbwl. 

As regards the third |K)int, it was a 

(6) L. R. [laosl A. C. 690 at p 693 . 

19) L. R. [1904] A. C 817. 

(11) 2 DeQ and J. 173 at p. 186 (1868). 

(13) 13 Ch. D. 889 (1880). 
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projK'r direction for the Ap|>eUanta to 
de|X)sit (Ih. inonev in Court. Tt was a 
B^wcies of adniitiistration, and such direc¬ 
tions were usual when a receiver is ap¬ 
pointed. 

iS'/V Hubert Finhuj replied. 

Their IjORdshi[’s’ Jvi)(imf:.nt was deli- 
V('red by 

Lord Sumner. —This was an action :o 
have ]>artncr.ship accounts talo'ii, and for 
that pur)X)se to liav(“ various matters decid¬ 
ed by the Court. Three (piestions only 
wenj raised before lludr Jjord.s)u[)s on tlio 
present a])iH-al. 

The circumstances raisinjj the first (pies- 
tion were as follows. The memlx'rslnp of 
the firm was in dispute. Certain persons 
were alleged, o7i tme .si<le, to have l>een 
partners, and, on the other, to have be('n 
only ern[)lovees remunerated by a share of 
annual profits. The suit was begun on 
.'U)th dune I‘.)()b, and on 80th August 1909 
the Trial Judge, Pletcher, J., by his formal 
adjudication (to use a neutral term I 
“declared ’’ (hat the partnership in ques¬ 
tion was dis,solved as from 1st July 1907, 
and then “ ord(>red and decreed ” tliat— 

“ It is referred to the Assistant Referee of 
this (-'ourt to take the followin'' account and 
to make the following enquiries, that is to 
say; — 

1. To enquire who were the partners who 
were entitled to share in the assets and good 
will of the said partnershij) business ; 

2. To take an account of the dealings of 
the parties with the assets of the said 
partnership business 

and, further, certain other math.Ts not now 
rnatf'rial. 

This adjudication was immediately ap- 
priulable but was not appealed. The 
Assistant Referee duly held the enquiries 
din'cted, all matters were gone into 
at a great expenditure of time and money. 
His reix^rt on enquiry N6. 1 was adverse 


to the Appellants, and being excepted to 
by them w'a.s confirmed by Fletcher, J. 

The Appellants then, by inemorandura 
of ai)peal, dated 23rd May 1912, raised the 
que.stion whether enquiry No. 1 was rightly 
iuclud('d in the adjudication, dated 30th 
August 1909, or whether it was not one 
which should have been made by the learn¬ 
ed Judge himself. This at once and for 
the first time raised the question, which 
is the first and chief issue in the present 
appeal, whether the above-mentioned 
determination of Fletcher, J., was a 
“decree” or an "order” within the 
jiieaning of those terms in the Civil Pro¬ 
cedure Cofle, Act V of 1908. If it was a 
decree it was a preliminary decree within 
sec. 97, and any ap[)eal was incompetent 
and barred thcD'by; if it was an order it 
was appealable still. Their Lordships 
woidd unfeignedly deplore a .state of pro¬ 
cedure which enabled the A])pellants to 
take their chance of success before the 
Assistant Refere<* at such a cost in time and 
inone'y and then, after they had lost the 
day, to e.ontcnd that the matter never 
should have; gone before him at all; yet it 
must he so if such lx; thi' meaning of the 
Codt,'. 

The High Court, while thinking that the 
enquiry in dispute should not liave been 
directed, decided at Ihq same time that the 
adjudication of h’le.tcher, J., which includ¬ 
ed this direction, was itself a decree and 
therefore being a preliminary decree could 
not under sec. 97 of the Code be question¬ 
ed on the final apptsal. Their Lordships 
are in accord with the learned Judges of 
the High Court. 

The adjudication itself began by declar¬ 
ing tbat the partnership was dissolved 
from a certain date, and thus in Umine 
settled rights between the parties. This 
declaration was the. foundation for all sub¬ 
sequent accounts and proceedings, which 
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were merely incidental thereto and conse¬ 
quential thereon. It matters not whether 
the instrument of partnership fixed the 
dissolution, at a date which had passed 
before the suit begjin, or whether the 
IMirtieshad agreed to a dissolution or agreed 
jr. submitting to a dissolution by the 
Court, or whether the Court deerf'ed a dis¬ 
solution for cause shown before it after a 
litis contestath. The deelai’ation when so 
made was what the Court's adjudication, 
and indeed the A})|K'llant8’ own case, call 
it, a decree. The Code makes no provision 
for something which is neitlu'r a decree 
nor an order, nor for !inything which is 
both, neither does it provide that one ad¬ 
judication by the Court can be resolved into 
divers elements, some of which ere decrees 
and some orders. This was in substance a 
decree ; it did not c('ase to be such, because 
a subordinate part of it, if correctly made, 
might have been made separately as ,in 
order It conclusively d'rtermincd the 
rights of the parties in regard to certain, 
and those essential, matters, involved in 
the suit, and the expression “ matters in 
controversy ” in sec. 2 (2) (the definition 
of "decree”) cannot, in their Jjordships’ 
opinion, be pressed so as to exclude matters 
which, though as it hap|M*ned they were 
common ground, must have been actuallv 
decided, if any qinvstion had arisen anl 
were the foundation of *the whole deter¬ 
mination. The Codi' has got rid of such 
doubts as were debated in Khadrm Ilossein 
v. Kmdad Hossein (1). Accoi'dingly sec. 
1)7 of the Code applies : the A])pellants tiKik 
their objection too late and the High Court 
rightly decided against them. 

The residue of the case may be shortly 
disiXMod of. The Appellants were ordered 
to bring certain money info Court and to 
pay interest as from a certain date. The 
contention on the former |K)int, namely, 

(1) I. U K. Qkl. 169 (1001). 


that the amount was excessive, was not 
raised below at ail and but faintly before 
their Lordshijis. In any case the amount 
ordered to be brought into Court was a 
matter of discretion and that discretion 
does not appear to have bt'en exercised on 
any wrong princi])le. ^'o niore need be 
said as to this. 1’he other |xjint is equally 
short.’ It is well settled that in certain 
eases, w'hen on iIk* dissolution of a firm 
one of the jiartners letains assets of the 
firm in liis hands without any settlement 
of accounts and ap|)!ios them in continuing 
the business for his own benefit, he may 
he ordered to account for these assets with 
interest thereon, and thin apart fmm fraud 
or mi-sconduct in the nature of fraud. The 
re|)ort of the Assistant Keferee disclosed 
conduct of this sort on the Appellants’ part 
falling within the decided cases, even if it 
did not amount to fraud, as probably the 
Referee meant to find that it did. Both 
Courts below adopted this report an.d 
therefore there aie coneurrent findings of 
fact against (he .\]>pellants and no question 
of law is raised at all. 

Their Jjordships will humhlv advise His 
iNfajesty that this app('al he dismissed with 
costs. 

Solicitors. Missr.s. Hurton, Ycates and 
Hart for the .\ppllaiits. 

Solicitors : Messrs. II atkins and Hunter 
for the Respondents. 

B. D. Appeal dtsniisscd with costs. 
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Appeal fbom Appellate Decree 
No. 915 OF 1911. 

Rajani Kanta Ghosh 
and others, Plaintiffs, 
Appellants, 

p. 

Rama Nath Roy 
and others, Defendants, 
Respondents. 

ContrihutioUt suit for—litnt decree—Execution hy 
assignee against a joint ten <nt—Payment under 
compulsion-Suit il cognisable by Small Cause 
Court—Provincial Small Cause Courts Act (IX oj 
1887), Sch. If, Art. Jfl—Bengal Tenancy Act (VIII 
of 1885), sec. lJf8 (b )—Contract Act (IX of 1872) 
secs. 69, 70. 

Where an assignee of a rent-decree 
having attached ihe moveables of Plaintiffs 
trho were joint tenants of the holding with 
the Defendants, the Phintiffs satisfied the 
decree, and then .sued the Defendants for 
contribution: 

Held— That the suit was e.rcludcd from 
the cognisance of the Small Cause Court by 
Art. 41 of the Second Schedule to the 
Provincial Small Cause Courts Act. 

That if it were assumed that an 
assignee of a decree for rent is precluded 
from executing it even as a decree for 
money, the decree itself was not ex¬ 
tinguished and could be e.r.ecutcd on 
the assignee obtaining an assignment of 
the landlord's interest or on his retrans¬ 
ferring the decree to the lamllord. 

Where, therefore, on the assignee’s ap- 
plicaiion for execution the Court ordered 
execution to issue and the Plaintiff paid in 
the decretal amount under compulsion of 
legal process : 

Held— That the Plaintiff was entitled to 
sue for contribution under sec. 70 as also 
%nder sec. 09 of the Contract Act. 

The benefit which the Defendants got 
was (tat they were absolved from the liabi¬ 
lity to he pursued cither hy the assignee 
or assignor of the decree. 


Mookerjee, J. 
Beachcroft, J. 
1914, 

4, February, 


If a payment made to an assignee of a 
rent-decree is accepted by him, the decree 
is .satisfied and there is nothing in sec. 14S 
(h) of the Bengal Tenancy Act to prevent it. 

This was an appeal from a decision of 
S. C. Miillick, Esq., Disteict Judge, Nadi^, 
dat<'d 9th March 1911, modifying that of 
Babii Jagadis Chandra Goswami, Munsifj 
Chuadanga, dated 6th June 1910. 

The facts of the case appear from the 
judgment. 

Uabu Surendra Nath Ohosal for the 
Appellants. 

Babus Soroshi Charan Mitra, Vpendru 
Narayan Bagchi and Amhica Pada Chou- 
dhuri for the Respondents. 

The JnnoMENT ok the Court was as 
follow's :— 

This i.s an apjH'al by the IMaintiffs in a 
suit for contribution. The circumstances 
antecedent to the litigation are not in con¬ 
troversy and may be briefly stated. The 
first two Defendants and the. predeccssor- 
in-interest of the Plaintiffs held a tenancy 
under the fourth Defendant. The rent 
fell into arrears, with the result that the 
fourth Defendant brought a suit for rent 
and obtained a decree on the 18th June 
1907. Dn the 26rd January 1908 the 
Plaintiffs made a j)aym(jnt of Rs, 8 to the 
decree-holder. On or about the ‘24tli 
.January 1908 tho decree-holder assigned 
the decree to the third Defendant who ap- 
j)lied for exeeution on the 25th January 
190S. The Court made an order for exe¬ 
cution and a decree obtained by the Plain¬ 
tiffs against one of their debtors was attach¬ 
ed. On the 14th March 1908, the assig¬ 
nee, by process of execution, realised 
Rs. 119-8. Subsequently on the 29th 
April 1908 he realised another sum of 
Rs. 73 and on the 27th May 1908 after the 
moveables of the Plaintiffs had been at¬ 
tached, they paid to the assignee 
Es. 390-15-3 in satisfaction of the decree. 
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On the 19th August 1909 the Plaintiffs 
commenced this suit to compel the first 
two Defendants to contribule in respect 
of the sum they had paid in satisfaction 
of the joint decree. The Defendants re¬ 
sisted the claim on various grounds. The 
Court, of first instance overruled their ob¬ 
jections and made a decree in favour of 
the Plaintiffs for one-third of the admitted 
amount paid by them, against each of the 
first two Defendants. The first Defen- 
da)it ap|K'aled to the District Judge and 
persuaded him to hold that no contribu¬ 
tion could claimed in respect of pay¬ 
ments made to the asf,igne<' of the decree, 
inasmuch as under see. 148, cl. (h), of the 
Bengal Tenancy Act the assignee was not 
entitled to exc'cute the decree as he had 
not obtained an a.ssignment of the land it¬ 
self. The District .Judge aceordingiy 
ullowtd the appeal and made a decrei^ in 
favour of the Plaintiffs in res|»ect of the 
j'Kiyment niadi' to Hie original di'cree- 
holdei himself. The Plaintiffs have now 
appealed to this Court. 

On behalf of the Jle-.|)ondonts a preli¬ 
minary objection has been taktm that the 
a])peiil is incoiniadent under sec. 11)2 of 
the Code of Civil Procedure' which provides 
that no second apjx'al shall lie in any suit 
of the nature cognizable by the Court of 
Small Causes when the. amount or value 
of the subject-matter of the original suit 
does not excet'd Hs. .500. The amount 
claimed in the suit is less than Rs. 500; 
consequently the question arises whether 
the suit is of a nature cognizable by a 
Court of Small Causes. On behalf of the 
Appellants, it has been contended that the 
suit is excluded from the cognisance of 
the Court of Small Cau-ses by Art. 41 of 
the Second Schiedule to the Provincial 
Small Cause Courts Act of 1887. That 
clause excludes from the juristhetion of the 
Small Cause Court a suit for contribution 


by a sharer in joint property in respect of 
payments made by him of money due 
from a co-sharer. On behalf of the Res¬ 
pondents, it has further been contended 
that assuming the decree to be capable of 
execution at the instance of the assignee, 
it could be executed only as a money 
decree and that consequently the. liability 
which was satisfied by (he payment made 
by the Plaintiffs was a personal liability 
of the judgment-debtor and not a liability 
which rested upon their joint pro|)erty. 
In our npinion there is no foundation for 
the contentions of the Respondents. Art, 
41 of the Second Schedule to the Provin¬ 
cial Small Caus(' Courts Act clearly con- 
lemplntos suits of (Inee classes, first, a suit 
for contribution by a sharer m joint pro- 
l^erty in resiK'ct ot payments made by him 
ef money due fiom a co-sharer; secondly, 
ti suit for contribution by a manager of 
joint proj^erty in res|)eet of payments made 
by him on ueeonnt of the property, an<l, 
thirdly, a .suit for contribution by A mem- 
b(‘r of an nndividc'd family in respect 
(ti payments made by him on account of 
the family. The c.ise before ns falls 
within the first description of suits. 
It is clearly a suit for contribution as 
it is a suit by some of se^eral per¬ 
sons, bound by a common liability, who 
have discharged llic joint obligation, to 
compel their co-sharers to make good their 
shares. ISdiija Bhtisan v. Krishna Kali 
(1).] It has bi'cn eommeneed by persons 
who are sharers in joint property; at any 
rate, they wen' sharers in joint pro^ierty 
at the time when the money fell due from 
their co-sharers, and the suit is in respect 
of payment.s made by them of money dui^ 
from their co-sharers. All the three ele¬ 
ments are consequently satisfied and the 
case falls within the scope of Art. 41. 

(I) Since reported et IS C. W. H. ISQQ 
(1914). 
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The prelirainnry objection consequently 
fails. 

As regards tlie merits of the ap}X3al it 
has been argued on behalf of the Resj)on- 
dents in sujqwrt of the view taken by the 
District Judge that the case does not fall 
either within see. 69 or sec. 70 of the In¬ 
dian Contract Act. It has been contend¬ 
ed that the assignee of the decree for rent 
was not (‘iititled at all to execute the decree 
in view of the provisions of sec. 148 (fi) of 
the Bengal Tenancy Act, that is, he was not 
fnx' to execute the decree either as a decree 
for rent or as a di'cree for money. It is 
not necessary for us to determine whctln'r 
this contention is or is not well-founded. 
As was pointed out by this Court in the 
case of Manurallan iV«t/i v. llarinaih Das 
i'2), there is a conflict of judicial opinion 
u|x>n this question ; while some of the 
authorities are in favour of a strict and 
literal construction of sec. 118, cl. (/<), of 
the Bengal Tenancy Act, there are otluT 
ease's which sii})|M)rt a liberal interpreta¬ 
tion of this provision of the law. W'e 
shall, however, fur the purpose of the 
argument ]»laced Infore us, a.ssume in 
favour of the Ivcsixindi'iits that the assignee 
of the decree was not entitled to execute 
the d( cree even as. a decree for money, as 
he had not obtained an assignment of the 
landlord’s interest in the land. It does 
not follow, however, that the effect of the 
assignment was to extinguish the liability 
of the judgment-debtors under the decree. 
In the first place, it is plain that if at any 
time before the decree was extinguished 
by limitation, the as.signee of the decree ob¬ 
tained an assignment of the landlords’ in¬ 
terest in the land, the bar irnjKised by 
el. (h) of sec. 148 would Ix^ removed and 
he would be in a position to enforcfi tho 
dedn^ In the second place, it is < qually 
clear that if the.assignee retransferred the 

|2) 1 C. L. J. 600 (1004). - 


decree to the assignor, the latter would be 
in a position to enforce the decree. 
Neither of these, [xisitions could be support¬ 
ed if the view were maintained that the 
(‘ffect of the assignment was to extinguish 
the judgment-debt completely. The true 
|K)sition consequently is this. The judg¬ 
ment-debtors were liabl(> under the decree, 
but tin' jier.son who held the decree was not 
in a |x)sition to apply to the Court for exe¬ 
cution till a certain contingency had hap- 
jxned. It was in these eircum.stances that 
an application for execution was made by 
the assignee', and the Court ordered execu¬ 
tion to issue. Execution was taken out 
against tlu* Plaintiff's and they .satisfied the 
decree by payment madi' to the assignee 
under compulsion of legal process. In tiu'se 
circumstanees it is plain that what was 
done by (he Plaintiffs was done lawfully 
within the meaning of we. 70 of the Indian 
Contract .\el. 'Fo bring a ease within the 
scopi' of that section, thn'c conditions 
must h(' fulfilled. First, the thing must 
h(* done lawfully; secoadlij, it must Ix' 
done by a jter.s(m not intending to act 
‘>ratuitously ; and, tliirdlif, the' person for 
vvhom the act is doiu' must enjoy tlie 
henctit of it. .\ow we have held that the 
payment was made lawfully and in this 
vi('W W(' are supported by the decision of 
this Court in llu* c;ase of Sitchand Ghosul v. 
B(iloru)ii Mardnua (fl). Was then this 
payment made by |X'r.sons who did not in¬ 
tend to act gratuitouslyV It is obvious 
that when tliey made the payment, they 
did not intend to act gratuitously. Finally, 
the question arises, whether tlie person for 
whom the act was done ha« enjoyed the 
benc'fit of it. It has been argued on be¬ 
half of th(' Resjxjndeiits that as the decree 
was not capable of execution at the moment 
when the payim'^nt was made, the Plaintiffs 
have not by the paymmit conferred any 

I. L. n. 33 Pal, 1 (1910). 
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benefit upon the Defendants.- This argu- 
rilent is obviously fallacious. As we have 
already explained, the judgment-debt had 
not be(m extinguished and the Defendants 
were still liable to have the decree execut- 
(d against them by the assignee if he 
obtained an iissignment of the landlords’ 
interest or by the assignor if he obtaine-l 
a re-transfer of the decn'e. The benefit 
which has been conferred upon them by 
the payment is that they have been 
absolved •‘rom the liability to be pursued 
idther by the assignee or assignor of the 
decree. It has been suggested on behalf 
of the Kesiwjndents that the payment made 
to the assignee does not o|>erate as a vjjlid 
disehargi' of the deere«‘. h’or this eont(*n- 
tion, there is, in our opinion, no founda¬ 
tion. Section 14<S (h) of the Dengal 
Tenancy .Xcl do<\s not [uovide, either 
directly or by implication, that if a pay¬ 
ment is made to the- assignee and is ac¬ 
cepted, the decn'e is not thereby satisfied 
There is nothing to j>revent the assignee 
from accepting the payment of the decree 
and certifying such [layment to the Execu¬ 
tion Court. 

The position cons('(|uently reduws to 
this The l)ef<*ndants along with the 
Jdainlilfs were liable to satisfy the judg- 
ment-d(‘bt under a decree held by the 
fourth Defendant. That decree was assign¬ 
ed to tlie third Defendant. He was, under 
certain circumstances, entitled to execute 
the decree and it was not iiniHissible that 
lh<! fourth Defendant might also be placed 
in a [xisition to execute it by re-a.ssignment. 
The third J.)efeiulant did, as a matter of 
fact, take out execution of the decu'e. 
Under compulsion of h'gal proce.^s the 
.Plaintiffs have satisfii'd that decree. Wo 
are clearly of opinion that the is c/iver- 
ed by sec. 70 of tho Indian Contract Act 
and that the Defendants arc liable to he 
called ui)on by the Plaintiffs to contribute. 
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It is not necessary to discuss in detail the 
terms of sec. G9 of the Indian Contract 
Act, hut it is obvious that the case '8 
covered by that section as well. That sec¬ 
tion provides that a f^t'rson who is interest¬ 
ed in the payment of money which another 
is bound by law to pay and who therefore 
[lays it, is entitled to be reimbursed by the 
other. Here the Plaintiffs were interested 
in the payment and were even bound by 
law to make it. It is by reason of that pay¬ 
ment that the decree-holder, W'ho would 
otherwise have proceeded with execution, 
has not entorced the decree. The view we 
fake is supported by the decision of this 
Court ill the case of Pankhabuti Choudhu- 
rani v. .Vani/a/ Sinijh (4), where the earlier 
decisions will be found reviewed. We are 
ihcrefijie of opinion that whether we apply 
.si'c. ()9 or s*‘c. 7U, it i.s clear that the Plain¬ 
tiffs are I'utitled to succeed and this con¬ 
clusion is obviously in harmony with the 
principles of justice, e(]uily and good con- 
.science. 

The lesiilt is that this ap|)cal is allowed, 
the ile<ree of the District -Judge set aside 
and the .suit decreed again.st each of the 
first two 1 );'feiulants foi- the sum claimed 
in till- plaint together with interest and 
costs. Tlie othi'i Ltefeiidaiits will bear 
their own eosts. 

Appeal alloiced. 

[0171L APPELLATE JURISDICTION ] 

Api'kai, from Appellate Decree 
No. 1412 OF 1911. 

Holm WOOD, .1. 

Cauniu FK, .1. Asoni' Ghasi and ors,, 
1914, Defendants, Appellants, 

Hoard, f. 

4, December. Chuthi: Patras & ors., 
.Judgment, Plaintiffs, Respondents. 

7, December. J 

CAola Xagpur Tmanry Act ( IV, B. C.^ of 1908), 
(4) 19 C. L. J. 72 0913 . 



462 THl CALCUTTA 

Anqnu Ghasi V. Chtithu Patras. 

$ee, ll-~Reg>ttration of trantftree of ienurt in 
landlord's office, condition precedent to suit Jor rent 
— Jlecord-oj-rights, transfereds name recorded in, if 
Substitute for registration. 

The granting by the Settlement Depart¬ 
ment of a copy of a khewut containing 
the name of a certain person as the 
holder of a tenure is not equivalent to 
registration in the office of the landlord of 
the transfer of the tenure to that person 
as contemplated by sec. II of the Chota 
Nagpur Tenancy .-let. 

This wus un apjx'al pivforred on the 8th 
June 1911 agaijiHt the derree of D. H. 
Kingsford, Ksq., Judicial Commissioner 
.of Cliota Nagpur, dated the '21th March 
1911, anirining the d(‘eree of M. (i. 
Hallett, Es(]., Suh-divisional Oflicer of 
Gumla. dated the Gth Jum* 1910. 

The facts of the ea.se were as follows ;— 

The Plaintiff sued certain raiyats of the 
\illage Tintanagar for rent of their hold¬ 
ings for the year 1904 Samhat. The De¬ 
fendants denial that the Plaintiff was 
their landlord for the’year in suit and 
pleaded payment to N'arain Singh, the 
original jagirdar of the village', and also con¬ 
tended that the Plaintiff’s claim was barred 
by .s(*c. 11 of the Chota Nagpur Tenancy 
Act, as the Plaintiff's naiiK' \\a.s not record¬ 
ed in the sherlsta of the su|>erior landlord. 
Two i.ssues amongst others were raised, 
viz., whether the payment to Xarain was 
bona fide am] whether Plaintiff s claim was 
baiTcd by .sec. 11 of the Chota Nagpur 
Tenancy Act. The De])uty Commissioner 
disjiosed of the suit in the first instance? in 
l.is finding on the fir.st mentioned issue 
that the piynient to Narain Singh was not 
bond fide iuid decreed tin* suit and on ap¬ 
peal the Judicial Commissioner affirmed 
that finding and the decree of the Deputy 
Comdiissjoner. The Judicial Commis- 
.sioner founJI^at Plaintiff purchased the 
tenure from one Monohar during settle¬ 
ment proceedings in 1907, that Narain 
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having been recorded as landlord without 
objection by Monohar, he took objectiolfe 
at attestation proceedings and was record¬ 
ed as Defendants’ landlord in April 1908, 
that Defendants UK'anvvhile in February 
1908 paid up the roJit due by them to 
Narain and that the payment was made 
mala fide. ^ 

On second appeal the ca.se was remand¬ 
ed for trial of the issue whether sec. 11 
ol the Chota N'ag[)ur Tenancy Act was a 
l):tr to Plaintiff’s claim. The Judicial 
Commissioner on sucli remand held th.it 
the entry in the finally published record- 
of-rights, a eo])y of which was served on 
the zamindar, amounti-d to registration and 
that the .suit was coiusecpiently not barred. 
'rh(‘ J)ef('ndants thereupon prefi'rred tlu; 
present appeal. 

Babus Harihar I'rosad Simjh and Bujcs- 
iciiri Prosad for the .Appellants. 

liabu Kultcani Hahay for th(' Hospon- 
delits. 

Tlie Ji DOMKNT OK TUK Coi'iiT was as 
follows ;— 

IIoii.MwooD, J.—This .second appeal 
was remanded to the low«'r Ap]>ella'-e 
Court for a finding whether tlu' Plaintiff's’ 
claim was barred by see. 11 of the Chota 
Nagpur Tenancy Act. 'J'he lower Appel¬ 
late Court has treated ihojssue as if it was 
nliether (he Plaintiff's’ suit was barred by 
that .section, which is rather a different 
question. It has held that the entry in 
the finally published record-of-rights, a 
e(>]>y of which was served on the zamindar, 
amounts to registration, and that the 
Plaintiffs’ suit is therefore not barred. 
Gut this is an insufficient finding and does 
iiot touch the case, which is, wliether the 
Plaintiffs are able to recover rent for the 
fMU’io<l between the acquisition of their 
title to the tenure and the application for 
registration in the landlord’s sherista, 
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which, as laid down in the section, has to 
be accompanied by a tender of the_ neces¬ 
sary fee to the landlord. On the plain 
wording of the section wo must hold that 
however gootl the Plaintiffs’ title may be 
and whatever their right to sue for rent 
under the law may be, they cannot recover 
the rent claimed by them in this suit, 
and that no decree can therefore be passed 
in their favour. 

It was held by a majority of the Full 
Bench in the case of Aliviuddin Khan v. 
llira Lai Sen (1), in a case under the 
Jjand Registration Act, where the impedi¬ 
ment was not nearly so clear as under the 
Chota iS'agpur Tenancy Act, that the 
right to the rent of an estate is in the 
triu' pioprietor, elthoiigh umegish'red, and 
his right to sue for rent is not taken away 
by anything m the sections of the.Act, 
which do not alleet his cause of action, but 
merely put an ira[X’dinient in the way of 
his realizing the rent, until he has com¬ 
plied with the law' by obtaining registra¬ 
tion. JSow even on this rule the Plaintiffs 
would recover nothing in this suit, since 
it IS not pretended that they have com¬ 
plied with lh(' ]irovisions of the law. 
Jiut the provisions of sec. 11 go much 
further and lay down that they can never 
recover any rent for the period prior to 
their application to the landlord for regis¬ 
tration in his office. Clearly therefore 
any application they might make during 
the iiendency of the suit or in future would 
not operate retros[x;ctively and their claim 
lor rent is altogi'thcr barred and will 
remain barred as to the rents prior to the 
date of application, even when they have 
complied with the provisions of the x\ct. 
The entry in the record-of-rights gives 
them only the pre8umi>tion of possession 
under the title they claim; but it cannot 
give them the right to receive rent which 


is barred by a statutory provision of the 
rerit law, and suCh entry cannot take the 
place of the procedure which the law has 
laid down as a condition precedent to the 
collection of rent. 

1 am therefore of opinion that the 
learned Judicial Commissioner’s finding 
is erroneous and the appeal of the pefeu* 
dants must b(‘ decreed aad the Plaintiffs’' 
suit dismissed with costs in all Coulta. 

Cakndiff, J.~ I agree. Where th® 
language ol an enactnicnt is clear, there 

no room for s|)eculating as to the object 
ol the Legis'ature and suggesting that 
soiu(‘thiug different from what the law 
preseribes slutuld be accepted as sufiiciei^<i, 
because it would eijually give effect to tlw 
supposed object. Here the language of 
sec. 11 of tlu' Chota Nagpur Tenancy 
Act, IDUH, i>, ))(>rlcctly plain, and I can¬ 
not eiiteitaiii the mcw that the granting 
by the S('ttl('uii'nt Department to a land¬ 
lord ol a copy of a khetvat containing the 
u.nne ol a c<*rtain person as the holder of 
a tenure is (apiivalent to registratioh in 
the office ot the landlord of the transfer 
of the tenure to that iiorson which the 
set'tioii e.\j)ressly requires such person to 
ha\e effeet('(l. Nor do 1 understand how 
It is |H)ssil)'e 111 this ca.s(' to assign any 
(lat(' to the transferee's application for 
legistiatioii it'l'erii'd to in the section, or 
how wi‘ can surmount the difficulty that 
lieM“ there has been no tender of the 
n'gistration fee to the landlord w'ithin the 
time presenbod. 

Appeal allotced. 


(I) I. L. R. 23 0*1. 87 (mi). 


i 
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Aiteals from Orders 
Nos. 245, 2)4, 332 and 333 of 1914. 

Uai Baukath 
Goenka Bahadir, 
J udgnitiiit-debtor, 
Appellant, 

V. 

Babu Baijnatei 
Singh, Decree- 
I holder, lles])ondent. 

Revenue Sale Ij'iw (Ait XI of 1859), tea SS, 
S4—Sale lor arrears of revenue, set aside on 
appeal hy Commitstoner — Commissioner's order 
reviewing that order and affirming sale dedared by 
Civil Court to be ultra vires —Application to 
execute decree— Limitation. 

Where the Commis.<iiou< r o/ lU'venue, on 
appeal preferred hij the proprietors of a 
revenue-payiag i,state, set aside a sale for 
arrears of revenue, but subsequently in re¬ 
view eancelled that order and affirmed the 
sale, and the Civil Court, in a suit hy the 
proprietors, deelared the Commissioner's 
order on review ultra vires and upheld 
his previous order setting aside the sale, 
and also awarded posse.ssion and mesne 
profits to the Plaintiffs, 

Held—That the decree was not one 
annulling a sale as contemplated by see, 
34 of .‘let XI of 1S.W, as it only held that 
the Commissioner's order setting aside the 
sale must stand good. 

That .see. 34 did not apply to this case 
as it was not a suit under sec. 33 of the 
Art to annul a sale, the eonlention of the 
Plaintiffs being that there was no subsist¬ 
ing sale to he annulled. 

Sec. 34 refers to cases brought under sec. 
33, and the rule of limitation laid down in 
see. 34 (requiring the decree-holder to apply 
for e.v.rcution within six months of the 
aerree) applies only to suits brought under 
sec. 33. 

This was^ri apfxjal preferred on the 30th 
(d .Jiuu' egainst Ihe order of Mr. 


Abdul Jubbar, Additional Subordinate 
.Tiidge of Zilla Monghyr, dated the 27th ' f 
.May 1914. 

The facts of the case will fully appear 
from the judgment. 

Mr, B. C. Mitra and Babu Karunamoy 
Bose for the Appellant. 

Itabns Jogesh Chandra Hoy, Noresh 
Chandra Sinha and Panch.inan'(Jhosh for 
the liesjKuident. 

The Ji'DdMKNT OK THE t'ouRT was as 
follows :— 

Walmslev, d.—These appeals arise 
under the following circumstances. An 
(‘state belonging to the He-spondents was 
sold for arn’urs of revenue under Act XI 
(H. ('.) of 1859 by the Collector of 
Monghyr, on .Jamiarv ‘dnd, 1900. The 
proprietors preferred aj))a'uls to the C'om- 
missmnerof Revenue, and he pas.sed orders 
on Alarch 21st, ]9()0, setting aside the 
sale. On the a])plieation of the auction- 
|)urchas(‘rs, now the Ap|)ellants, the Conj- 
missioner reviewed his order of March 
21st, and on June 21st, 1900, cancelled his 
order s(‘tting aside the sale, and instead, 
affirmed the sale. 

On June 2()tli, 1901, the first Resjxin- 
dent instil ut(.^(l a suit against the auction- 
pureha.sers (making his co-proprietors 
parties), praying for a dc’claration that the 
Commissioner's order reyiewing his first 
(U’der was ultra vires, for recovery of [X)s- 
:ession of his shatx' of the estate, and for 
mesne profits; he also asked for the sale 
to )h‘ set aside if it was held that the Com¬ 
missioner’s second order was not ultra 
tires, and did have the effect of affirming 
ih(‘ vsale. The (k)urt of first instance held 
that the suit was barred by limitation, but 
oil apiH'ul to this Court it was hold that tha 
suit was withi.T time, and the case was re¬ 
manded for trial u|)on other issues. On 
remand, the suit was decided in favour of 
(he I’laintilfs, now Respondents, the co- 


J). Chatterjbe, J. 
Walmsley, j. 

1914, 

Heard, 6, August. 
Judgment, 

19, August. 
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bhan^rs having become co-Plaintiffs. There of a Civil Court, application for the execu- 
wa.s again an appeal to this Court; the tion of such decree shall l>e made within 
•| main question, was whether the Commis- six months after the date thereof; other- 
sioner had |M)werto review his order setting wise the party, in whoso favour such decree 
aside the sale; it was held that he had noi was passed, shall lose all benefit there- 
|)ower to do so, and on that ground the from 

appeal was dismissed. The first Appel- It is contended for the Appellants auc- 
lant, then, preferred an appeal to the Privy tion-purchasers that the sale was a sale 
Council, and judgment was delivered on made under the Act, and that it has been 
Fobruaiy 11th, 1913. It was vciy brief, annulled by a final deeiee of a Civil Court, 
so I quote it m full ‘ Then Loidships Refen nee is made to the case of Sreeinttnl 
are clearly of opinion that the order of the (!ho<.h v Shama Soonduree DassSe 

■ilst of March 1900 was tinal and conelu- db hut 1 tail to see what assistance 
sivc, and that so far as tlx Commissioner d gives to the \ppellAnts. In' that 
wa-i conceineil, he had no power to review case a sale was held to be null and 
that order in (he way in which Ik' has re- void, because it had been made when 
viewed It. That is the only jioint m the uc arrears ol rcvanie were due; when 
ease. Thev will humbly advise Ills the Couit was asked to make a special 
^fajestv that tlie appeal ought to be dis- declaration that the sale was annulled, 
•missed ”. On the ‘iTth of September 1913, their Poidships said “ That appears to us 
th<‘Res|)ondeiit No. I apjilied for eveciition to he imnecessai}. For the purposes of 
■ of the dicice which it had taken so long to 31 of Act \1 of 1859, we consider that 
obtain. Three other applications were the sa'c is iheady annulled by th© decree 
made by Ins co-shareis, and (he\ were ter jiossession . The\ cannot have been 
d(al( witli together Vaiious objections thinking ol llte jH'iiod ol hmitation pre- 
weie taken b;y (ho Appi'l'ants but the pun- '-eribed h\ ‘-i.t 31, but oul\ of the ojiening 
cipal one was that the applications lor words ol that sis'tion, and what they meant 
execution were barred by limitation. The wa*^ that a •'ale winch is null and void re¬ 
learned (Subordinate Judge o\"iiuled tins quires no foimal annulment and that a 
objection, and allowed execution to pro- decree directing the onginal proprietor to 
oeed. An apjieal has been jireierred bv he put in jKJsscssion is all that is necessary 
the auction-purchasers m each of the four for dcstrovmg the effects of the void sale. ^ 
execution cases. It appeals to me that the Appellants 

The only point which has been piessei contention fails for two reasons. The 
before us is that the applications are time- judgment of the I^|vy 

barred. It is contended that as the judg- f^ouncil was not the final dcciee of a Civil 
ment of the Privy Council was delivered Court annuli mg a sale made under the Act. 
on Februiry 11th, 1913, and the first Res- deens ol this Court was to this effect; 
pendent’s application for execution was Commissioner, da-te 

not made until September 27th. 1913, that 2l.st. 1990, was declared tilfro men 

IS, after an interval of more than six and ineffectual. Ci) the order o March 2l8t 
mouths, the applications for execution are setting asuk'^ t le sa e was up e an 

barred by see. 34 of Act XI of 1869. That cenfirraed, (3) iKissession and mesne profits 
section runs as follows ‘ If a sale made awarded to the old proprietors. Their 

under this Act be annulled by a final decree (i) 12 w. r. 27« U88»)- 


59 



466 


THE CALCUTTA WEEKLY NOTES. 


[VoL. XIX. 


Rai Baijnath Goenka Bahadur v. Babu Baijnath Singh. 


Lordships of the Privy (V)uncil said that 
the order passed by the (’ommissioncr on 
]\rarch “Jl.st, J900, was final and they 
dismissed th(‘ appeal. Neither Court, 
therefore, set aside' the sale; what they 
said was that the Commissioner had .set 
aside the sale: and that order must stand 
good. As th(‘ Privy Couneil's judgment is 
not a final order annulling the sale, it does 
not fall within see. .‘U. 


^OIVIL APPELLATE JURISDICTION.] 

Appeal from Original Decree 
No. 4G4 OF 1910. 


Stephen, J. 
Mi'luck, J. 
1914, 

Heanl, 21 and 
2(1. May. 
.Judgment, 

10, .lime. 


1 

Ram S \uan Lai. & ors., 
Defendants, Appolliints, 

e. 

R,\m Narain Singh, 
Plaintiff, Re.spondont. 


The .si'eoiul reason is that sec. 84 refers 
to fa.ses brought before the (’ivil Courts 
under sec. 88 of the .\ct. 'I’he earlier sec¬ 
tion sets out the grounds on which a Civil 
Court may annul a .sale held under the Act, 
with certain conditions a.s to limitation and 
other matters. Then sec. 34 says, “if a 
sale made under this Act be annulled by a 
final decree of a Civil Court, application 
for the execution of such decree shall be 
made within six months The two sec¬ 
tions must he taken as closely related to 
one .inother, and the ruh' of limitation as 
applying onl\ to suits hrought undi'r see. 
88. Tt ajipears to me, however, that th > 
Respondents’ suit was not a suit under se<-. 
.83: the plaint, no doubt, did contain allega¬ 
tions such as are apprripriate in a suit for 
the annulment of a sale : but the chief 
contention throughout all the litigation was 
that the sale had been set aside by the 
Commissioner, and that there, was no sub¬ 
sisting sale to be annulled. On this ground 
I hold that the suit wa.s not one under sec. 
33 of the Act, and was therefore not sub¬ 
ject to the special rule of limitation provid¬ 
ed by sec. .34. 

It is not' asserted that the applieatinns 
for execution are barred by the general 
rules of limitation. 

f would, the refore, dismiss the apjM als. 

Ih QtVI'TKRJhK, ,J. agree. Costs one 
gold ^hur in each ease. 

Appeal dismissed. 


J‘iffi-, firmii of —Piiti«-p i.iliMdi, meaning of 

Where the sanail (jraninuj a jaigir con- 
luined the recital that the grantee was to 
enjoy it putra-pautradi : 

Held— That the original grantee took an 
absolute, heritable and alienable estate and 
all his heirs were capable of inheriting it. 

Perkash Lal V. Rameshur N.atii (5), 
explained. 

This was an appeal preferred on the 14th 
November 1910 again.«t a di'cree of Balm 
S. C. Pal, Suhordinafi' .Judge of Ha/.ari- 
hagh, dated tlr.- P2th August 1910. 

'rile Plaintiff, Raja of Ramgarh, sought 
lor the resumption of a joigir village 
Saiga, granted under a sanad path, dated 
3rd Falgoon Sudi, 1908 tSainbat, by his 
ancestor .Maharaja Sambhu Kath Bahadur 
to one Nanai Singh deceased. The sanad 
contain'd a recital to the effect “putra- 
poiitrndi bhog dakhal karthi. ’ ’ The Defen¬ 
dants admittedly were not the lineal male 
descendants of the deceased Kanai Singh 
tr ivhom the grant had been originally 
made, but were collateral heirs. The 
Idaintiff’s case was that such jaigirs and 
jnigirs of Itarngarh Raj were resurayable by 
eu.stom on failure of male issue in the line 
(d the original grantee; that Kanai had two 
.son.s who died without any issue; thus 
there lieing no male issue, the jaigir 
l.'ecame resiimable and hence the suit. 
'J’he grunt in question recited as follows : — 

(6) I. L. R. 81 Cfti, 561 At p. 696 (IflOt), 
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Samhat unis so at ma kha chel Sudi tin 
Toje patta kola karan (of grant) Samhhu 
Nath Bahadur ka ajna i je Kauai Sing he 
Jagir del Kavampura Pargana tnadhye 
Saiga gna ek dak kaman tin so aye hakinii 
*daya shi ek sa bara at anna te hi me map 
karai pachatter baki hakim i sicca saintris 
at anna sal sal del harthi putra-poufradi 
bhog dakhal karthi Gaon Kam diatha. 

Rabus Uniakali Muklierjee, Monniotha 
Nath Milkerjec and Satindra Nath Muker- 
jee for the ApjX'llants. 

Rabus Provnsh Oh. Mitter and Susil 
Madhab Mullik for the Kcs|X)ndcnt. 

The Judgment of the Court was as 
follows 

J’ho Plaintiff in this case is the zamindar 
of Pargana Raj Raingarh whicdi includes 
Mauzu. halga, of which he says that a 
jaigir ^^as granted to one Kanshi Singh in 
18.52. Kanshi had two sons, of wliom one 
predeceased him, dying childless, and the 
other Bansi Lal succeeded him, but died 
in 1897 without having male issue. The 
IMaintiff' succeeded in collecting rents for 
two years, but was dis)x)sacssed by the De- 
fendant.s in 1899. lie now sues for po.s- 
session and mesne profits^ alleging that he 
is entitled to resume his ancestor’s grant 
on the failure of male issue of the granbui. 

To this claim the Defendants set uj) two 
defences, one based on fact and one on law. 
The first was that the grant was made not 
to Banshi, as the Plaintiff says, but to 
Baghu, Banshi’s father, of whom the De- 
fcndents are descendants in the male line. 
There are many difficulties about this 
defence which is not supiwrtcd by the 
evidence, and it was given up in the lower 
Court, and not raised here, and need not 
therefore be further noticed. The second 
defence raises a question of some im¬ 
portance. The facts are that the subject- 
matter of the original grant waia certainly 
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iv jaigir, and it was conveyed to Banshi 
with the words, or word "putra-poutradi" 
the significance of which we have to deter¬ 
mine. Also there is evidence which may 
be sumxnari.s<;d by saying that it shows that 
jaigirs granted by the Raj were terminable 
on the death of male heirs, though there 
IS no case to show that this was so where 
the W(jrds putra-poutradi w'ere used. 

The n' is good authority for saying tha* 
i. grant of a jaigir is a grant for life only; 
see R<'g. XXX\DT of 1793, ,sec. 15, and 
Gullabdns v, ('oUector of Surat (1). The 
(piestioJi is—how is this estate extendcid by 
the addition of "putra-poutradi"? The 
words literally translated are, as wc under¬ 
stand, putra (son), pautra (grandson) and 
adi (others!, hut the expression must of 
course be eonstriied in the first place ac¬ 
cording to any constnidion that has been 
legally recognized. Such a construction is 
to be lound in the following causes. In 
Hamlol Makerjvc \. Secretary of State (2), 
,thc Priw Council recognised as coiTect 
a construction of ■' putra-poutradi-krame 
which ivgardcil it as implying an absolute 
and heritable estate, and as passing an 
estate of inheritance. The principal ques¬ 
tion then argued was whether the words 
would apply to a female as well as a male 
descendant : but the (piestion arose in an 
administration suit, and the decision that 
the words in (piestion passed an absolute 
estate of inlieritaiKv cannot be treated as 
(>biter. 'I'll.' same \iew seems to have 
been taken in Uhujanga v. Ramayamma 
(3). In lAilit Ifolian Singh v. Chuktinlal 
liny (t>, the same words as before \Vere 
treated by tlu' Privy Council in the same 

(II L. R. 6 I. A. 54 : s. o. T. L. R. 3 Bom. 186 
(1878;. 

(2) L. R. 8 I A. 62 : s. c. I. L. R. 7 Cat. 304 
»t p. 310(1861). 

(S) I. L. R. 7 Mad. 387 (1884>. 

(4) 1 0. W. N. 3S7 : 8. c L L R. 24 Chi. 
834 at p. 849 (1897).' 
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way. On the other hand, in Perfe<wfe 
Lal V. Hameshur NatJi (5), this Court laid 
clown that in Chota Nagpur the general rule 
n cognised by the Privy Council was modi¬ 
fied by a custom, that the words "al auJad” 
were to be intci’iueted as limiting’a grant 
to the lineal male descendants of the 
grantee, and it is argued, and in our 
opinion cannot be denied, that no wider 
construction can lie given to the words 
‘ putra-poutradi ”. But this custom was 
in etfect ajiplied only to a village in the 
Pargana Kandu. It is stated to be ap}>li- 
cable to Chota Nagpur, which may mean 
the pargana so named, or the area now 
known as Chota Nagpur Division. If 
the former, the custom does not apply in 
this case : if the latter, it seems that the 
dwision was wider than was necessary cm 
the facts of the case. In the case- of ll<>op- 
mth Kunu'nr v. Juf/unnath Sahee Deo (0), 
a jaifnir was granted ’* nussalun had 
me.'imUu "—in lieu of services—and a 
cu-stom that the zamiudar .should resume 
the grant on the death of the jaigirdar 
without lineal descendants was recognised. 
The liniit.s of the custom are not howcwiT 
prescribed, and the cuslf)m there acted on 
is not that which is now' set up. 

The result is that we see nothing in the 
cases to modify the general rule laid down 
by the Privy (.’ouneil, in its ap]>licaiion to 
the present case. 

Lnder these circum.stances we hold that 
the original grantee took an absolute, 
heritable and alienable estate; and that all 
his beins are capable of inheriting it. 

The result i.s that the appeal is allowol, 
the judgrnen* and decree of the lower 
Court is set aside, and the suit dismissed 
with costs here and in the lower Court. 

Appeal allov'ed. 

(6) I. L. H. 81 Cal. B6I at p 1596 (1904). 

l6) 6 S. D. A. Set. Rap. 188 (1880*. 


Abdul Ali, Plaintiff, 
Appellant, 


[CIVIL APPELLATE JURISDICTION.} 

Appeal from Appellate Decree 
No. 3751 OF 1910. 

Stephen, J. 

Mullick, J. 

1913, 

Heard, 28 and . ,, , 

29, August. I A'-* 

Judgment, I""'' D«£«ndiint5, 

4, S,.,.tr,nher. R«l'«ndcnlu. 

Evidence—AdmitBibility of document affecting 
the right oj a pereon, wh > is no parly to it, against 
such person—Indian Evhience Act (7 of 1872), sec. 


The Plaintiff sued for a five annas share 
in the maliki rir/hi in a certain land# His 
ease was that his mother’s father owned a 
ten annas share, half of which he gave to 
ihr Plaintiff and the other half to the Plain¬ 
tiff's mother. The eonte.'iiiug Defendant 
who was the brother of the Plaint'ff's grand¬ 
father contended that he and his brother 
owned the ten annas in equal shares and 
the effect of the gift to the I'lainiiff was to 
eonceg only hiu annas and a half, although 
it purported to convey more. The lower 
.\ppellale Court gave effect to this conten¬ 
tion relying on two documents, one execut¬ 
ed by the Plaintiff’s mother acting through 
his father in favour of the contesting De- 
lendant in which it uuis recited that the 
gift of ten iinitas by the Phiinliff’s grand¬ 
father was a mistake and that he was cn<- 
iitled to deal, and Mended to deal, with five 
aniKi.s only and the other a ixitta executed 
by Ihc Plaintiff’s mother and father in 
which they stated that a five annas share 
in the property belonged to the contesting 
Dejendnnt. 

Hold —That both the documents were 
inadmi.'isible in evidence agaimst the Plain¬ 
tiff who was a stranger to them. 

That the ruling as to the admissibility of 
the documents in Dwarka Nath v. 
Mukundalal (1) is obiter. 

(1} 6 0. Ia J. (5 (1006). 
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Abdul Am v. Sxed Brtan Ali 

This was an appeal preferred on the Slst 
November 1910 against the decree of Babu 
Aswini Kumar Bose, Subordinate Judge of 
Zilla Sylhot, dated the 11th July 1910, 
modifying the decree of Babu Nagendra 
Nath (Jhosh, Stunsif at Maulvi Bazar, 
dated the 6th January 1910. 

The facts of the case will appear from 
(he judgment. * 

Dahu Amhika (Jli. Has for the Ap¬ 
pellant . 

Mouhi Nuruddin Ihnud for the lles- 
^K)ndents. 

The Jdjx’.ment of tor Court was as 
follows : — 

Th(' Plaintift in tins ease sues lor a five 
iinnah .share it\ a maliLi i]f»ht in certain 
land, and olliei relid’s In the first Court 
tlu* Sint was deeieed in In', ld^our as far as 
(he fi\i’ annas share wa'^ eonceini'd. On 
appeal It waslound that he was not ('ulitled 
to more than a two aiul a half annas share. 
Against this deci-sion the Plaintiff has 
ap^iealed. 

Th<> PJainlili’soas ■ is (hat \l)bas \li, his 
ludtoinal grandfdthei, owmd a ton annas 
share in the utahki right in (he land in 
/lispute. He gdve t'ne annis of this lo 
his daughtei, the Plaint ff’s mother, and 
live anna.s to the TMaintilV, and then died. 
The contesting Dt'feudanI is Ahbas Ali s 
brother, and coi/londs that he and Abbas 
Ali owned the ton annas maltki right in 
equal shares, so that Abba.s Ali’s gift to 
the Plaintiff, though it pnr}X)rted to con¬ 
vey five annas, did not in faid convoy more 
than two annas and a half. The lower 
Appellate Court adopted this view, relying 
on two deeds, one executed by the Plain¬ 
tiff’s mother, acting through his father, in 
favour of the contesting Defendant, in 
which it was recited that the gift of ten 
annas by Abbas Ali was due to a mistake, 
and that he was entitled to deal and in¬ 


tended to deal with five ’aniias only: 
other being * patta executed by the Plain¬ 
tiff’s mother and father in. which they 
stated that a five annas share in the pm* 
jicrty belonged to the contesting Defen¬ 
dant. 

Before us it is argued that the two 
documents we have referred to were not 
admissible in evidence: and we are of 
opinion that this contention is sound. The 
Plaintiff was admittedly a stranger to both 
the instruments, but it is contended that 
they arc nevertheless admissible against 
liim by virtue of sec. 13 of the Evidence 
.\c(, and the decision in Dwarka Nath v. 
Mukundalal (1) supports this view. The 
facts of that case are not to be distinguished 


fioin those before us, and if the whole of 
(lie judgment is binding on us it is ^ 
aulhorrty tor the jiroposition it is ciW'W 
sup[>oit 'Phe case however seems to have 
bet'll tlcc'idcd ou findings of fact unconneot- 
t'll with (he admissibility of the documents 
in (he cast', aud against the Plaintiff, in 
wlios(' ftivour they were produced. * The 
1 uliiig a-^ to the admissibility of the doco* 
.nf.. u.ik thei-pfme ohttcr. and we cannot 


agii'e with the law tliere laid down. Tfie 
tlt'cisions relied on are those in DaitaH 
Midundy \. Jugnbundhu (2) and Vythi- 
bngo \. Vciikiitachala (3). But in tbs 
former of these cases the decision as to the 
document referred to only related to the 
manner in which it was sought to prove it, 
thougli the head-note conveys a different 
impres.sion, and in the latter the docu¬ 
ments lefcrred lo the tenure on which a 
wliole \illage was held, which is a very 
(hfferont case from the present. The well- 
liiiown cases referring to the effect of a 
jiKlgnicnt not between the parties seem 
to u.s not to decide the present question. 


(U 6 C L. J. 6S (1906). 
(2) 28 w. R 2P8 (1876), 

(S) LL, 
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Abdul Ali v. Sybd Ebjan Ali. 

We know of no* authority lo^ saying that a 
private transaction between [>ersona who 
have no power to bind a person whose 
rights it is sought thereby to affect can be 
admitted as evidence’ against him : and the 
obvious dangers that might arise from such 
a proceeding make ns unwilling to hold 
that such a transaction is one that comes 
under sec. 13 unless we are obliged to. 

The appeal is therefore allowed, the deci¬ 
sion of the lower Appellate (lourt is set 
aside and that of the Munsif restored. The 
Appellant is entitled to his costs in this 
Court. On looking at the judgment of (he, 
Munsif we make no order as to the costs 
in the lower Apj>ellate Court. 

Appeal allowed. 


[OlVIL APPELLATE JORISD OriON 

Appeal kkom Appellate Diccuee 
No. 2381 OF 1912. 


Fletcher, J. 
Richardson, J. 

- 1914, 

Heard, and 

7, April.I 
Judgment, 

2t), May.J 


Kista Bak, Defendant. 
Appellant, 

V. 

ISkimati Banamoyi 
Debia, Plaintiff, 
Respondent. 


Mortgage $H!t,>appl{c'it'on jor decree ubiohite in 
— L’mitation—Civil Procedure Code (Ad V of 
1908), Or XXXIV^ scope and effect of. 


The decree nisi in a rnortgtige suit was 
made, when the Civil Procedure Code of 
18H2 was in force. The application for 
making the decree absolute was made more 
than 12 years after the date of the decree 
and after the Civil Procedure Code of 1908 
came into operation. 


Held —Tlmt prior to the Code of 1908, 
there was no period of limitation within 
which a Plaintiff was bound to apply for 
the order absolute for sale in a suit brought 
forsaCeitf the mortgaged property, and the 
provisions of Or. XXXIV i)f the First 


Schedule to the Code of Civil Procedure, 
fUOS, which repealed secs. 85 to 90 of the 
Transfer of Property Act, do not apply so 
as to lake away a vested right which the 
Plaintiff had of applying to have the decree 
for sale mcide absolute and the, application 
filed by him was nol barred by limitation. 

(iopHsinu l^vli V. .liu.w Chandra 
(5), followed. 

Tlii.s was an appeal [H'cfcrred on the 13th 
August 19J-2 against (he dcci'cc. of R. N. 
Mitra, KjS(|., Subordinate Judge, 1st Court 
of Zilla i\li<lnap()re, dated the 7tb May 
1912, rev<‘r.sing tin' di'cree of Babu Amur 
Nath (Jiatterjce, Munsif, 2n(l Court of 
Coiitai, dated the 2ls( .Viigiist 1911. 

^riiis ea.se ai'ose out of an applir'atioii tor 
making a moi'tgage decree absolute. The 
origin.al niorlgage .suit was for Hs. 2(J(> and 
was doereed iu bS'.I.S for R^. 101-2 

i.ii a ■soleinima. d'lie jiidgment-deblor eoii- 
leiided lhal the deeice was .satisfied. He 
;il.so pleaded limitation. On tiu' (question of 
limitation both tin; Courts Ixdow held in 
lavoiir of the Claintilf and f)]) the plea of 
satisfaelioii of the deeuH' (he Munsif found 
m favour of tlu' Defendant bid the Siibor- 
ilinale .Jndge in apjieal ilisbelieved (he plea, 
of payment. The Defi'iidant appealed to 
tlie High Court. 

Pxihn Jyoli.sli ('ha mini Ilazra for the 
.Vppellant. 

Pidbu llrojo [jiil Cline he rbiitiy for the 
Res[K)ndent. 

'I’he JniJii.MI'LNT m-' TH]’. (loURT wus as 
lollows : — 

Flkj'ciikk, j.—' riie only point that calls 
tor our decision in (liis :ij)peal is whether 
.111 a/)pHcation for an order absolute for 
sale o*' a ilt'erec nisi, dated tlio 28th of 
September 1898, is barred by limitation. 

The actual date of the application of the 

(6) 18 0. W. N. 804 (1914). 
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order Bbsoluto for sale does not appear from 
the paper-book, but it is admitted that the 
application was made after the Code of 
Civil Procedure, 1908, came into operation. 

The Code of Civil Procedure, 1908, re¬ 
pealed secs. 85 to 90 of the Transfer of 
Property Act, 188’i, and in lieu thereof 
enacted the f)rovisions contained in Or. 
XXXIV in the First Schedule to the Code 
with reference to suits relating to mort¬ 
gages on immoveable pro[)erty. 

Prior to the Code of 1908, it had been 
established by the decisions of this Court 
that, there was no period of limitation 
within which a PlaiiitilV was bound to 
ap])ly for llu’ order absolute for sale in a 
suit brought for sale of the mortgaged pro- 
jH-rty. I'lnis in the case of Tiluck SUigh v. 
Punotum PrrsJiad (1), Prinsep and 
(ihosh, d.l., decided that an apidication 
under sec. St) of the Transh'r of Property 
Act, iHSd, to havt‘ a mortgage decree for 
sale made al)soliite was not governed by 
.\rt. ITS of the. Indian Ijiniitation Act, 
1877, and that the article was limited to ap¬ 
plications undiT the Code of Civil Proce¬ 
dure. The learned Judges towards the close 
v)f their judgment made the following re¬ 
marks : “ \N'e may further obseiwe that no 
final order for sale having bcim passed, the 
suit may jaopcrly be regarded a.s being 
still pending." Art. 181 of the Limitation 
.\et f)f 1908 is in identically the same terms 
as .Art. 178 of the Act of .1877. 

The (piestion for our deci.sion depends on 
W'hether the provisions of Or. XXXIV of 
the First Sebedidoto the Code of Civil Pro- 
etdnre, 1908, a|>ply so as to take away a 
vested right which the Plaintiff had of ap¬ 
plying to have the decree for sale made 
absolute. 

The Allahabad High (\nirt has laid down 
in tliV' case of Kmmsidla v. Ishri Singh (2), 

<1) I. t. R. 22 Cat 624 (1896), 

(2) 7 AIU L. J. 420 (1610p 


that the effect of the Cod© of Civil Proce¬ 
dure, 1908, did not take away the vested 
right that a party had to apply to have hie 
decree for sale made absolute. 

A contrary view was taken by the 
Bombay High Court in the case of Datto 
Atmnram v. SJwnkar Dattatrya (3). 

But with all respect to the learned 
Judges who decided that case it seems to 
me that they founded their judgment on 
a misreading of the judgment of Jenkins, 
C. J., in the case of Amolak Ghand Parak 
V. Sarat Ch. Mukerjee (4). 

Moreover, we liave the recent decision 
of a Sj)eci:il Bench of this Coui-t in the 
case of Goiu'fthur Pa\ v. Jibnn Chandra (5) 
which laid down that a right of suit is a 
vested right and that it is an established 
txiom of 0(jnstrnction that though pro¬ 
cedure may be regulated by the Act for the 
time b(‘iug in force, still the intention to 
lake away a vested right without comiien- 
siitien or any saving is not to be imputed 
to the Ii gis'ature unless it be c.xpressed in 
iiiieipHvoeal terms. 

Aj)plying those principles to the case 
before us, 1 think the. learned Judge in the 
lower Appellate Court came to a correct 
decision. 

The ju’psent appeal therefore fails and 
ought to be dismissed with costs. 

PicrTAHi)S()\, J.—I agree. 

Appeal dismissed. 

{3) I. L. p. 38 Bom. 82 (IP18). 

(4) 1. L. R. 37 Cal P|3 (1910.'. 

(6) 18 ('. W. N, 604 (1914). 
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Appeal from Appellate Decree 
No. 1884 OF 1912. 

Mokunda TjAL 

Fiitcheb, J. Ch^kababti and anr., 

Eichakdsoh, J. Plaintiff-. Appellants, 

1914 ’■ 

90 May Mohim Debi 

’ and anr., Defendants, 

Respondents. 

Hindu Law — SonUss wdoweii daughter tf heir. 

Under the Hindu Law a sonkss widowed 
daughter is not an heir. 

This was an appeal preferred on the 9th 
July 1912 against the decree of B. C. 
Mitra, Esq., District Judge of Zilla Bir- 
bhum, dated the 30tti March 1912, confirm¬ 
ing the decree of Babu Toj Chandra Mitra, 
Munsif of Bolpur, 1st Court, dated the 31st 
March 1911. 

The Plaintiffs alleged that the moveable 
and immoveable properties descril)ed in 
the .schedule of tlu* plaint heltjiiged to on<‘ 
Shiban Chakrabarti. He died leaving a 
widow, Akhile.swari and a daughter Sri 
Sundari. Akhileswari on the death of 
Shiban succeeded to the pro])erties of her 
husband and on her death, Sri Sundari in¬ 
herited the properties left by her father 
and remained in their possession till her 
death in the month of Sraban 1313. The 
Plaintiffs as the sole agnate heirs o^ Shiban 
Chakrabarti on the death of Sri Sundari 
liecarae entitled to inherit the properties 
left by Shiban. The Jdaintiffs went to take 
possession of the jilaint jiroperties after the 
death of Sri Sundari, but the Defendants 
refused to make over possession of them 
to Plaintiffs and set up a collusive deed of 
gift executed by Sri Sundari in favour of 
Defendant No. 1. The Plaintiffs brought 
this suit to have their title to the plaint 
^ oropertTe^declared as heirs of Shiban and 

"ecover possession of these properties 
^he Defendants with mesne profits, 
nrayed to have the deed of gift 
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executed by Sri Sundari in favour of Defen¬ 
dant No. 1 on the 3rd Sraban 1312, set 
aside on the ground that it was a mere 
collusive document. 

One of the issues framed in this suit 
was : Is tfie suit barred by limitation ? 

The finding of the Munsif on this issue 
was as follows :— 

“ There is some disjuile regarding the 
death of Sri Sundari. Plaintiffs' case is 
that she died in Sraban 1313, w'lu'reas the 
Defondiints' case is that she dual in Sraban 
1312. Plainlitfs’ witnesses who spoke on 
the i>oint said that Sri Sundari died 5 or 
G years ago. According to them Sri 
Sunduri’s death might luiv<' taken place 
either ill 1.312 oi 131.3. Defendant No. 1 
and Deft'iidant Xo. 2 both said tliat she 
died in Sraban 1312. So 1 cun only hold 
that Sri Sundari died in Sraban 1312. The 
piesent suit has theiefore In'Cti brought 
mole than 3 years after the death of Sri 
Sundari; so (he eiami for moveables is 
barred b} limitation. 

'L’lien as legaid.s I lie immoveable pro¬ 
perties in .suit, tile Defendants' ease is 
that Sri Sundari was a widow at the time 
of (he death of Shiban Chakrabarti and 
that she had no male child, her only child 
being a daughter—the Defendant No. 1. 

.It is undisjjuted that Sri 

Sundari had no other child excepting a 
daughter, the Defendant No. 1. The De¬ 
fendant No. ] was examined on commis¬ 
sion .The evidence of De¬ 

fendant No. 1 s(and.s unrobutted that Sri 
Sundari was a widow with no male child 
when her father Shiban died. So the 
succession to the properties left by Shiban 
opened when Shiban died about 40 years 
ago, or if he left a widow, Akhileswari (as 
the Plaintiffs gave evidence to prove), 
then on the death of Akhileswari. ‘ It is 
admitted that Akhileswari died more than 
30 years ago. (Vide the evidence of Plain¬ 
tiff, Mokunda.) When Sri Sundari was a 
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Mokdnda Lal Chakeabarti V. Mon Mohini Dbbi. 


widow without a male child at the lime of 
the death of Shiban or of his widow, and 
as she could not have inherited the pro- 
[)ertie8 left by her father under the Daya- 
hhaga School of Hinchi Jjavv, the limita¬ 
tion began to run against the other heirs 
of Hhiban at the latest from the death of 
Akhileswari uhich took jdaec about 30 
years ago. The claim for inmiovtaihle 
properties left hj Shjhan is thus barred l)y 
limitation ’ ’. 

This decision of the Miinsir was athrmed 
m appeal by the District .Judge. 

The J’lainliffs preferred a Se<*ond Appeal 
to the High Court. 

Hahn SusiJ Ma/Ihuh Mitlltli for tlie Ap- 
{►ellants. 

liabus llcmeudra Xath Sen and .SV/pn/i 
Kavto Sniha for the Jtespondenis. 

The Jiix.MiAr oi<’ IHK Coi Ri' was as 
follows : -- 

J^’liotchkh, .1. 'I'lus is an appeal from 
a judgment of the leariKsI District .Judge 
of liirhhum, dated the 3()th March UJl'i, 
dismissing an appeal from the judgment 
of the Munsif, dated the dl.st Alarch 1911. 
The suit was brought to leeover jkissossiou 
of certain moveahh' and inmio\cable pro- 
(Hirties by the agnates of one Shihan 
Chakraharti who died many many years 
ago, leaving his widoW'.and a daughter who, 
for the piirjxi.ses of this case we must as¬ 
sume, was a widowed daughter who wa.s 
also sonless. On tlu' facts as found hv 
the learned dudge of the lower Appellate 
Court, after the death of the widow the 
daughter succeeded to the projKrlies and 
the only question that we have* got to 
consider in this ca.si* is whether the Plain¬ 
tiffs’ suit is barred by limitation. The 
determination of that question de|X‘nda on 
the question as to wliefher the daughter 
t:hiban Chakraharti, that is, Sri Sundari, 
took the properties as the heiress of her 


father or whether she was in possession of 
them adversely against the heirs. The 
jxiint has been argued with considerable 
force by tlu* learned Vakil for the Appel¬ 
lants and, notwithstanding those argu¬ 
ments, 1 remain unconvinced that, ac¬ 
cording to the Hindu Ijaw, a sonless widow 
IV an heir. The aigiinients juit foiward 
by the learned Vakil are rather for the re- 
lontier than for th(‘ Law Courts. The 
iiiattei can he has( d ehietl> on the construc¬ 
tion ot the Hindu Widows’ Re-niarriage 
Vet, XV ot iH.iO. Sic. t of that Act may 
he of sonic miportancc, because it cxpre.s8!y 
e.vecpts a w idow marrying again from suc- 
ci'eding to an_\ piopert> whicli, before the 
passing of th<' Act, she would have been 
incapable ot inlieriling by reason of her 
being a childless widow. It is quite true 
that Sn Sundaii was not childless hut only 
.sonlesv. There is notliing however to show 
that Sn Simdati . ver did iivaiiw again 
and, it she h.is not married again, she is 
governed h\ lh<‘ lules applic.ihlc to the 
other Hindiiv. It (Miinot he suggested, 
notwithstanding the vtati'iiK'nts in tfie 
te\t-hooks. that, in an ordinary eas<' of 
Hindu sueetssKui. ,i vonli'ss widow is an 
heir, lu m> opinion, the present appeal 
fails ,ind must he dismissed with costs. 

Hk’H \Hi>.so\ . ,1 1 agree. 

\[>(t(‘al di.snti.ssed. 


[CIVIL APPELLATB JURlSDICriON.] 

Appeal from Ordbr 
No. 404 OF 1912. 

ShaKFL’I'DIX. d. 

Do.xe, J Beni Singh, Defendant, 

1915, Appellant, 

Heard, h and 

11, January. Berhamdeo Singh. 
Judgment, Plaintiff, Respondent. 

22, January.] 

Limilation Act {IX of 1908), Seh. I, Art, iSl, 
affjplifation wider Or. Si, r. 6, ci. S if goiemed by 

60 
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Bkni Singh r. Bbrhamdbo Singh. 

■—Mortgage $uit, 'ippliealion Jor decree absolute in 
— Limitation—See. H, cireumntaneee jutti ying the 
application of—Sec. IJ^, if applm to appe tie. 

The Plaintiff obtained a decree on a 
mortgage on the 28th Julg 1005, the date 
fixed for payment being 2bth -January 1000, 
On 31st May 1900, he applitd Jor the decree 
being made absolute and that application 
wa.s granted. Against this the Defendant 
appealed and the case was remanded on the 
7th March 1010. Against the order of 
remand there was an appeal to the High 
Court, but the proceedings continued in the 
first Court and teas disposfd of on the J9th 
September 1010, the Court holding that 
the application tor dcirct absolute was 
barred by limitation. On th( 21 st \pid 
1911, the High Court dismissed the appeal 
against the order of remand and on tlw 
Kith May 1911, the Plaintiff appealed to thi 
lower IppeUatc Court against the ordci of 
the 19th September 1910. 

Held —That an application under Or. i4, 
r. 5, cl. (-1), comes within the scope of 
Art. 181. 

That the application for decree absolute 
was barred by limitation under Art. 181 of 
the Limitation Act. 

That the appeal to the lower Appellate 
Court against the order of the 19th S(p- 
tember 1910 was also barred by limitation. 

That sec. 14 of the Limitation Act has 
no application to appeals and the present 
case does not come within sec. 5. 

This was an apfieal preferred on the liOth 
August 191’2 against an order of Babu Lai 
Behari Bhaduri, Subordinate Judge ol 
Muzaffarjnir, dated 4th December 1911, 
reveraing an order of Babu Amrita Lai 
Balit, Munsif of Matihari, dated the 19th 
September 4910. 

XJw facts of the ease are st't out in the 
judgment. 

Babus Mohendra Nath Bay and Swn 
Nandan Bay for the Appellant. 
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Dr. D. N. Mit^r for the Respondent. 

The Jldoment of the Court was as 
follows :— 

CoxE, J.—The Plaintiff-Respondent in 
this appeal obtained a decrjje on a mort¬ 
gage on the ‘iSth July 1905. The date 
fixed for payment was the 28th January 
1906. On the 31st May 1909, he applied, 
as the Courts below describe it, to make 
the di'cree absoluti', and his apjdieation was 
granted the same day. The Defendant 
appealed, and the appeal wa.s decreed and 
the case lemandcd to the Court of first 
instance on the 7th iMaieli 1910. An ap-, 
peal was preferied to this Court against ^ 
llie order ot remand probably about June 
1910. The proceeding, however, coiiti 
niK'd in the fiist Com I and was disjxisod 
ol on the 19tb Septi'inber 1910. The 
Court of fiiht instance held that the appli¬ 
cation to make the decree absolute was 
barred by Ait. 181 ol the Si'hediile to the 
Limitation Act. (In the 21st April 1911, 
Ibis Court dismissed the apiieal against 
the order of the 7th March 1910, and on 
the 16tli ]May 1911, the Plaintiff apjioalcd 
to (he lower Appellate Court against the 
order of the 19th September 1910. The 
appeal was decreed and the Defendant has 
aiijxialed to this Court. 

It IS contended »n his behalf, firstly, 
that the apiHial to the lower Api>eUate 
Court was barred by limitation and, second¬ 
ly, that the application of May 1909 was 
barred by Art. 181 of the Schedule to the 
Limitation .\ct. It apjiears to me that 
tiic apjK'ul must succeed on both grounds. 

With regard to the first point, the 
Subordinate Judge has held that limitation 
i.s saved by sec. 14 of the Act. That sec¬ 
tion, how'ever, has no application to ap- 
{leals, nor do I think that the case comes 
within sec. 5. We arc informed that the 
plaintiff protested against the continuance 
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B«mi Bbru^amdeo Sinoh. 

of the proceedings in fbe Court of first 
instance after the preservation of his ap¬ 
peal to this Court. But the fact that this 
protest was overruled should have warned 
him that the lower Appellate Court also 
might take a similar view; and he ought 
therefore, in uiy opinion, to have presented 
his a[)peal against the order of the 19lh 
Peptember 1910 within the period allowed 
bj law. 

On the second point, the Judge has held 
that Art. 181 does not apply to an applica¬ 
tion under sec. 89 of Act IV of 1882, and 
relies on the case of Madhnh Moni Dasi v. 
Pamela Lambert (1) o.^ authoritv for hold¬ 
ing that there is no limitation for such an 
‘ {ipplication. This view' evidmitlj cannot 
be sustained. In the first plaei', in May 
1909, when this application was presented, 
sec. 89 of the Transfei of Propi'itv Act had 
been repealed. In the second place, the 
decision that there is no limitation to such 
an aiiplication can no longer be regarded s 
good law, having regard to the decision in 
Bntuk Nath v. Munnin Da (2) and Abdul 
Majul v. Jawiliir Lai 00. 

It remains to decide whether an a])pli 
cation under Or. XXXIV, r. cl. (^) 
comes within the seo[^ of Ait. 181. On 
this |X)int there appears to be sonu' differ¬ 
ence of opinion, one Bi'.neh of this Court 
ip the case of Madhab Mont Dasi v. Pamela 
f.ambert fl) having thought that it doi's 
not so come; while, another Bench in the 
case of Amlook Chand Parak v. Sarat Ch. 
Mukerjee (1) having thought that it does, 
though neither judgment can be regarded 
as a definite decision on ?hc' point. 

It appears to me that the question turns 

(1) IR 0. W. N 837 ; s. o. I. L. R. 87 Oil. 

706 1(910). 

(Jl 13 a W. N. 7«0 (1014) 

(8) 18 C. W. N. 063 : 8. c I. L R. 86 AH. 

880 11014 ), 

(4) 16 r. W. N. 49: 8. o. I. L. R. 88 Cal. 

918 (1011). 


on the point whether the application re¬ 
lates to action which the Court ought to 
take of its own motion, whether the party 
applies or not. 

In the caoG of Kylasa Goundan v. 
Hamasami Ayijan (5) which was a case of 
tbd delivery of a certificate of sale to a 
purchaser, the Court ob..erved “ The pro¬ 
visions of the Limitation Act relating to 
applications, though in their terms doubt¬ 
less most extensive, must be held to apply 
to applications for the exercise, by the 
autliority to which the application ia 
addressed, of powcis which it would not be 
bound to exercise without ''uch application, 
and not to applications to the Court to do 
what it has no discretion to refuse, nor to 
applications’for th.' e\('roise of functions ot 
n ministerial character ” and in the caseoi 
Balaji V. Ktishaba (fi). it was held that if 
any Act imjioMs on a Court a duty to do 
an act “ v\huh duh is in no sense condi¬ 
tional on an application being made for 
the pnrjx),e,” the Limitation Act has no 
application The nutter was considered 
in the Full Bench cast* of Puran Chand v, 
Badhahshen (7), which was a case of an 
apjilication to eseeitain mesne profits, and 
there it w.is stated “ the same principle was 
laid down in the case of Kylasa Goundan 
V. Itama'>atnt li/iymi (.'iLrnd VithalJanar- 
dan Y. 1 dhojirao Putlaprov (8) in which it 
was lu'ld that to m.lki* (he provisions of Art. 
178 applicable, the apfilication must be ot 
such a naime that the Court would not oe 
bound to t'Mueise the powers desired by the 
Applicant without such an application 
being made There are numerous sections 
in the (’ode which direct that for certain 
relief an application must be made; but 
there is nothing in the Code compelling a 
person having the conduct of a pending 

(6) I. L.R. 4 Mad. 172(1881). 

(6) f. L. R. 80 Bom. 416 (1906;. 

17) r. L R. 19 C»l. 182 ('891). 

(8) L L. R 6 Bom. 58o (1882). 



476 


THE CALCUTTA WEEKLY NOTES. 


[Vot. XIX. 


Bkni vSiNdH r. Bkrhamdeo Stnoh. 

suit to make formal applications from time application inontiolied in Or. 
to time asking the Court to j)roceed to C, ol. (2), is an application which comes 
judgment. The form of procedure and th.i within the scope of Art, 181. 
manner of dealing with suits is amply pro- T would, therefore, decree the appeal and 
vided for by the Code. In the present dismiss the application with costs of all 
cast', so far as we can see, the Court was Courts, 
bound on the oral ai)plieation of Appel- SiiAarcDDfx, -f.—I agree, 
lant's plead('r. indeed w ithout any such a|)- ’ ^ 

plication at all, to fix a date Jor the first 
hearing of the iiupiiry and after hearing 
the parties and fixing such issue's as might 
be necessar\ for the disposal of the subject- 
matter in dispute !o proceed with if as if 
il were d('aling with a ease based on a 
plaint.” The principle laid down in this 
case was followed in the cas(' of Dtnitkii- 
tialh Misfiir v. Bnrrudra \olh Missir (0) 
which related to an application f<Sr etfecting 
a partition in accordanc.^' with a j>reljminarv 
decree. 

A Court is bound in my opinion to dis- 
|)ose of a pending suit, whether any ap¬ 
plication is made to it or tiot. In a case, 
lor instance, of the assessment of mesne 
profits or of effecting a partition, the Court 
can of course adjourn the casi- under Or. 

XVn, r. 1, but otlu-rwisf' must jiroc'ed 
with the case and dis|K)s(' of it, whether 
any application is made to it or not. 'I’liis 
duty .seems to have been negleote<l in the 
case of I) war till Hath Minsir \. Ihircntlra 
Nath Missir (tfj above cited; but the pro¬ 
ceedings in that case seem to me to have 
been wholly irregular. But under Or. 

XXXIV, r. -5, the Court not only is not 
bound to proceed with the case, hut cannot 
do .so unless an apjilieation is made to it. 

The parties are at perfect liberty to drop 
th^; proceedings, and if the Plaintiff jire- 
ftrs not fo make an a|>plicafion, the Court 
has no jurisdiction to direct a sale. This 
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Appeal from Order 
No. 410 OK 1912. 

lIot.MWOOl), .1. T 

’ Dinabandhu Jana 

CaRNDUFF, J. , 1! I i 

’ and am*.. Defendants, 

H and 

1.J, Docembcj. Cuintamoni Jana, 

* IK Plaintiff, Re.spondcnt. 

22, Dwember., 

Civil Pfocedure Code {Act V of 1!>0S), Sch, If, 
paras. H, 15, SI —Private aw rd in excess of 
reference and lontraty to law on one point, but 
valid a\ to rest—lnviilid portion separable rom 
lahd—Comt if map accept valid portion and pass 
a decree on it—Awird not en orc'ble summardp 
hut operative as contract. 

II here flir mailer has been referred la 
arbitratirm intbonl the intervention of the 
Conrl, under juira. :il of Seh. II of the 
Civil Vroecdure Code, the Court cannot 
jtroeeed to file the award when any of the 
<,rounds mentioned in fiaras. /•/ and lb of 
the same Sehediile is-prored. 

Even when the portion of the award open 
t(i e.irepfion is separable from the refit, 
the Court eannot proeeed to give effect to 
the. portion which is valid in a .summary 
proeeedimj under para. 21 of Seh. II of 
the Civil Procedure Code. 

The. mere fact however that the award 


eannot be filed will not affect the validity 
consideration seems to rne to distinguish of this portion of the award as a contract 
a this nature from thi* casf's I ha\e between the parties. 

cited TOOve and I think, therefore, that tlie j imE-tubc of jaw rm a legal point specifi,- 
(6) I, L R. 22 Cal. 426 (1896). rally referred to the arbitrators would not 
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A. , , 

vitiate their award, but a dectswn on a 
question of succession not referred to them 
and patently contrary to law cannot be ac¬ 
cepted by the Court. 

This was an ap|)eal preferred on the 13th 
Juno 1912 against an order of Babu ><aren- 
dra Krishna Dntfa, Subordinate Judge of 
ZiUa Cuttack, dated the 30th of April 191*2. 

The material facts of the ease will appear 
from the judgment. 

Babns Ram ('h. Majumdar and Chandra 
Selvhar Ranerjec for tht' Appi'llants. 

Tiahiis Provash Ch. Miticr and Suresh 
Ch. Chuckerbutty *'or tlu‘ Kes|«)ndent. 

The Ji’ucMK.vT oi'* TiiF. Corin' was as 
follows :— 

This is an appeal ^'roni an order allow¬ 
ing an award to be liled under r. *20, Sell. 
11, of the Civil I’nx-edure Code. 

It appears that tlu'ie wen' four brothers 
named Chintamoni, Itinabaiulbu, Jaga- 
bandhu and Kt'shari who were joint in 
mess and property. Chintamoni had three 
sons— Dasarathi, I’anehanidi and Brahma- 
mind. 

Keshari had a son who dic'd in his 
father’s lifetime and .Keshari is said to 
have adopted Brahmanund. Keshari died 
in 1909. At the bc'ginning of IVeember 
1009, the three suiviving brothers sc'parat- 
ed in mess, and on the' ‘Joth 1 Jc'eembc'r 1900 
an agrecmc'ut was'sigiic'd by the' three' 
brothers and on Ix'half of Brahmanund hv 
his natural father aud guardian ('hinta- 
moni to submit thc'ir affairs to arbitration 
with a view to partition up their projx'rties 
according to shares and to sc'ttle certain 
disputes among them as regards the pro¬ 
perty in cer tain bnslnessc's, religious endow¬ 
ments, liability to dc'bts, etc. Bn the. 26tl. 
December 1909, the arbitrators made a 
draft award as to the shares and as to pro¬ 
perties shinding in the names of i>er.sons 
outside the arbitmtion and as to properties 
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standing separately in the names of Chinta* 
nioni, Panchanidi and Chintamoni’a 
wife. They also decided the question 
of the shebaitship of the thakurs. No 
stamp was forthcoming until the 20tb 
April 1911, and so the final award which 
ihad undoubtedly bt'on accepted by all the 
parties in draft, was written out on the 2l8t 
April 1911, and the present Upplication to 
file (he award was made on the 5th June 
1911. Dinabandhii and dagabandhti then 
objected to its being filed on the ground 
(hat (hey had never agreed to submit the 
lUafter to arbitration at all and had been in¬ 
duced (o sign a blank paper on which the 
alleged agn'i'inent was fraudulently draft¬ 
ed. They further contended that the 
alleged arbitrators never took any evidence 
and that (he arbitrators exceeded the 
powers given in the said ekrarnania. 
'riic major [xirtion of this di-fence is wholly 
dishonest. 

1( i.s proved beyond all manner of doubt 
that the objectors did agree to arbitration 
m ti'iins of (he chrarnama, that the arbi¬ 
trators who are gendemen entirely above 
sus|)icioJi did meet, did take the state¬ 
ments ol all (he |«irti('s and that the objec¬ 
tors agri'i'd to the spc'cification of shares 
and asked tlu' arbitrators t<} [iroceed to a 
division of the dwi'lling houses and inove- 
abh* properties, which was done and the 
parties acipiic.sced and tcsik possession ac- 
cordinglv. Then* was nothing outside the 
seo|x' of the rt'ference in all this. Then 
came the (piestion of the dispute about the 
(wo lliahnrs, brought by Chintamoni from 
another place and established at his sole 
ex|K'n.se. also about the family Bhagabat 
whose worship, the arbitrators found, 
Chintamoni had iierformed alone even since 
the separation in mess, all the others being 
miwilling to perform the .dieba. This ques¬ 
tion was in our opinion clearly before the 
arbitrators on the reference and they had 
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no course oi>en to them, under the circum¬ 
stances, but to place the thaknrs and the 
Bhagabat-gadi in charge of Chintamoiii as 
ihebait. rnfortuiiately, they went furthei 
iind declared the order of succession to be 
the .shebaitfthip by piiniogeniture in 
C’hintanioni’s family. This was not only 
in excess of their jvjwers but was clear!r 
contrary to Hindu Law, A mistake of law 
on a legal point, specificallv leferred to 
them, would not on the iiuthorities have 
vitiated tlx* a\\ard, but a decision affecting 
the succession that was not n'ferred to 
them and a decision that is patently con¬ 
trary to law could not be accepted by the 
Court and is a liar to the filing ot the award' 
in Court, though it may not alfect the con¬ 
tract between the paities on the othei 
points. 

Having regard to the cxtiome dishonest \ 
“of the defence thioughout and the sc'par 
able character ot the awaiil as to .-.ueees 
sion, we have anxiousK considered whether 
having regard to the provisions of r 14 (a' 
(his portion ot the av\aid eould not be 
struck out : but on a true interpretation oi 
1 . 21, it would appear that where any of lb.* 
grounds nx'ntioned in para. JI or l-j i> 
proved the Com I cannot proceed to file tin 
award when the matter ha*. Ix'on referred 
to arbitration without the intervention of 
the Court. Even if it could lie held that 
the invalid portion ot the award was 
separable, it would still not be enforceable 
by the summary procedure of r. *20 as was 
fiointed out in Mam Vikramn v MaUi 
chery (1). 

But in the ]iieseut ease there is an 
illegality apiiarent upon the face of this 
]vortioii of the award, though apart fron,Vi 
this there is no objection to the legality o|]f 
the award in general apparent on the facte 

pity that the arbitrators unnccei(ii. 

(1) I. L. P.^ Mad. 98 (ISSO,'. 
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sarily went out of their w’ay to render an 
otherwise excellent award incapable cf 
being filed, but the mere fact that it can¬ 
not he filed will not affect its usefulness 
a*' a contract between the parties in all 
matters other than the succession ^to the 
Mtebaifship. In view of the extrejiie dis¬ 
honesty of the main defence very 

technical nature of the only olpction on 
which the Appellants can succe^^which in 
itself lias no pecuniary value, we must 
diri'ct that the I{es[X)ndents do get their 
till! costs from the Ap|)ellants in both 
Courts. 

The question of the properties standing 
in the names of |iersons other than those 
who made the reference was lightly exclud¬ 
ed by file arbitrators from tlx* scojm* of 
file award. We mention this since it has 
been urged by the Ap])ellants that on (his 
|)oijd also tlu‘ arbitrators exeei'ded tlieir 
pow<*rs under the leferenci*. The apjx'al 
must he decreed and the application to file 
(he award mus^ be* ivtused, hut the ‘t)i- 
peliants will hetm- the costs m both Courtl* 
loi (he reasons \<\e have slated above. We 
fix tlie Ixaring Joe at four gold rnohurs. 

t ’ ippeal allowed. 

(CIVIL 'APPELLATE JURISDICTION] 

Appeals* from Appellate Decrees 

Nos. 221M8, 2:i89 and 2.390 of 1911. 
Beachcroft’, J. 1 

New'bould, ^J. Raj Krishna Kcdra, 
1913 , Plaintiff, Appellant, 

Heard, 26 arii’d • p, 

27|Jane. Phakir Dome, 
Judgment! Defendant, Respondent. 

25 , July.^ 

Suit for khas poiststion—Cfiaukidari ekakran 
lanch—Iietumption hi/ Ooiernnieat atid uttlonunt 
with privaU indii)idml~~Holdmg ov«r hy tenmt 
WithotU teUinpent from Buch private indivUuat'— 
Prevfoue iuii for eompeneation for use and ocaupa» 
lion without prayer for ejectment^efeet of-Aequ'et- 
cmce-~ Lim itatioH. 




Raj Kbibhjja Rodba v. PhaXir Dome. '• 


Nongf; 



The Plaintiff sued to obtain khas posses¬ 
sion of three plots of land and for damages 
and in the alternative for a decree declar¬ 
ing that the Defendants were bound to pay 
rent and for assessment of adequate rent. 
The lands in suit were formerly chakrail 
lands which were resumed by Government 
and settled with Plaintiff’s vt ndor on 7th 
i>'cptember 1898. The Plaintiff obtained 
his title to the lands by purchase of his 
vendor’s interest at an auction sale Ui ere- 
eution of a decree in 1907 or 1908. The 
Defendants who held the lands ns ehauki- 
dan chakran lands at the tunc oj the r<- 
suhiption (ontinued to hold them ever since 
without taking any settlement either from 
the Plaintiff's vendor or the Plaintiff. In 
1902 the Plaintiff’s vendor sued the Defen¬ 
dants in the Small ('aii.se Court for com¬ 
pensation for use and oe-'iipation and 
obtained decrees against them. The Plain¬ 
tiff brought hw suit on the 10th Septem¬ 
ber 1909. 

Held —That onet the chakran lauds were 
resumed and settled with the Plaintiff’s 
predecessor the latter had the right to take 
kha8 posse.s.sion of the lands and the mere 
omission of the Plaintiff’s predecessor and 
of the Plaintiff after him to assert that 
right would nut amount to acquiescence on 
the part of the Plaintiff which Would alter 
the stutus of the Defendants from that of 
trespassers to that of tenants and the 
Plaintiff was entitled to bring his suit with¬ 
in 12 years from the date of resumption by 
Government and settlement with the Plain¬ 
tiff’s vendor. 

That the effect of the Plaintiff’s prede¬ 
cessor bringing a suit for compensation for 
use and occupation without a prayer for 
ejeetment was not a waiver of the right to 
eject and a recognition of the Defendants 
as tenants. 

It is open^to an owner of land first to 
sue a trespasser for compensation and then 


to bring a suit for ejectment to assert his " 
right to the land. 

Thes<" v\er+’ ai)peals })refcrred on the 16th 
of August ion against the decree of Baba 
Brobha Chandra Singha, Additional Sub¬ 
ordinate Judge of Burdwan, dated,the 16th 
of f\lay 10] ], modifying the decree of Babu 
(TOt>eh\\ai Banmijee, Muiidif, Ist Court at 
Katwa, dat the IWli of February 1910. 

Th(' mate rial tacts w ill apiiear fioni the 
judgment. 

Habu liepiii Bihury (Ihose for the Ap¬ 
pellant. 

Babu Atul krishna Buy for the Ee^- 
jKjndent. 

The Ji.D(..MibM OF iHK Court was as 
follows : — 

The Plaintill- \|i|)ellanl brought the 
(hi(*e suits out of w Inch these appeals arise,i 
against three ditteieni itefendants to obtain 
khas posses-iion of thri'o plots of lands and 
for damages. also prayed in the alter¬ 
native for a decree th elaring that these 
Defendants were bound to pay hiiA rent 
and for assessment ot adequate rent. 

The Coiiit of first mstance dismissed the 
suits. The lower Appellate Court upheld 
the deeibiuu ot that Court so far as it re- 
fu.sed to giant the Plaintiff khas posses¬ 
sion but granted the Plaintiff decrees for 
rent at the late of Hs. 1 a bigha in eaclj 
suit. Against thes(> decrees the Plaintiff 
has preferred theoe second appeals, and the 
only |X)iiit wliieli we liaxe to deterraintj is 
whether the I’laintift is entitled to eject 
these Deft'iidanl''. 

There is no dispute about the main 
facts which ar<> as follows :—Xhe lands in 
suit were tonneily chaukidari chakran 
lands. They were ivsimied by (Jovern- 
ment and .s«*ttled with the Plaintiff's 
\endor on the 7lh September 1898. At 
that time the Defendants were chfukidars 
and each was holding the land claimed m 
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liis respc’ctivc suit as chaiil\i(]ari chakran 
land at tho tini«^ tlie resumption was inado. 
The Defendants have continued to hold 
these lands ever sine.^ hut have never 
taken any settlement either from the 
Plaintiff’s vendor or the Plaintiff'. The 
Plaintiff' obtained his title to the lands by 
jHirchase of his vendor's inh'rest at an auc¬ 
tion sale in e.xeciition of a decrt'e. The 
exact date of his purchase is not <>iven and 
is of no real im|)ortance, bill the auction 
.sale was a part of the ))roC(vdings of an 
execution <-ase of iff07 and the Plaintiff's 
title C(Unnienced from some date in that 
or the followiiiff year. Previously in 190“2 
the Plaintiff’s pre<lecessov •sued the IV- 
fendants in the Small (’aus<* Court for 
compensation for u.se and occu(iafiou and 
obtained (leer>‘es against theju. 

The lower Apjiellate Court has held 
firstly Thine was a ” kind of ac(|uies- 
ccnce ” in the occupation (jf the land bv 
these Defendants on the part of the Plain 
tiff and his predecessor; and, secondly, 
that the Plaintiff ’s predeces.sor having sued 
these Defendants for use and occupation 
without at th(‘ .same time suing for khas 
pos.sj.ssion, the re.su'lt has bt'en that th“ 
Defendants have been converted into 
tenants and the Plaintiff' is not entitled to 
khas |)osse.s.sion. 

Tn our opinion the tacts on which the 
learned Subordinate Judge bases his find¬ 
ing that there was a kind of acquiescence 
are insufficient to sin)port a finding that 
there was such an ucquie.sccnce as would 
alter tho status of the Defendants from 
that of trespas.sers to that of tenants. In 
fact acquiescence could not create a 
tenancy, though it might be evidence ol 
gn implied contract of tenancy. But the 
teayied Suliordinale Judg<.' does not rely on 
it fo^hat purposie. 'Fhe facts stated by 
Jqui are as follow's :—” These Defendants 
were and had been in occupation of the 


land as tlndr service tenures or chaukidari 
chakran land and they were not absolute 
strangers «jr trespassers. Besides they 
wt‘i-e suH’wed to nunain in possession w'ith- 
oiit any objection ”. Now it is not dis¬ 
puted that once these chaukidari chakran 
lands were resumed and settled with the 
Plaintiff’s predecessor, the latter had the 
l ight to take khas pos.ses'^ion of these lands. 
The mi'i'c omission of the Plaintiff’s pre¬ 
decessor and f)f the Plaintiff’ after him to 
assert that right would not amount to ac- 
(jiiicscence. To hold that the Plaintiff 
was not entitled to eid'orce this right 
because the Delendauts had bet'll allowed 
to hold tlie land for eh'M'ii years Iwjfore 
(his suit was brought woidd be equivalent 
It reducing the ja'i’ind ot twelve years 
allowed by the law of limitation which 
obviously we cannot do. 

There remains to be considered what 
was the t'ff'ect of the Plaintiff”.s predecessor 
bringing a suit for compensation for u.se 
and occupation without a prayer for eject- 
iiK'iit. Tlie learnetl Subordinate Judge has 
relied on two nilirig.s— Khondak'jr Abdul 
Jlaniid V. Mohini Kanta Saha ('howdhury 
(1) and-Abdul Hakim Saha v. Hajendra 
Xirayan Itai (-2^. The only ap[>lication 
that the, former ruling has to the present 
case is (hat it lays down (hat once a land¬ 
lord has exercised his option of treating a 
trespasser as a tenant he cannot after¬ 
wards treat him as a trespasser. This is 
a sound principl.-*, but the <piestion that 
really arises in the pres(>nt case is whether 
these Defendants have at any time lieen 
(reati'd as tenants. The second of these 
rulings has a distinct bc'aring on this ques¬ 
tion and undoubtedly jiortions of that judg¬ 
ment taken by themselves would support 
the decisions of the two lower Courts that 
the Plaintiff’s pn'deccssor exjnverted these 

(i» 4C. w. N. roi(ieoo). 

\i) IS 0, W. N. «86 (1909). 
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Chandra v. BaJai, 36 Cal. 939. By what ap¬ 
pears to be a tour*4e force they held that wliilst, 
on the one hand, Sir Andrew Scoble by his judg¬ 
ment in that case did not intend to question tho 
doctrine of surrender as applied in Bengal (by 
the Full Bench decision in Nobo Kishorc v. Hari 
Nath, 1. L. R. 10 Cal. 1J02, amongst others) to 
alienation of tho whole inheritance with the 
reversioner's concurrence, neither did he wish 
to encourage its further extension, c.g., to 
cases of partial transfers, whether by way 
of sale or by way of mortgage. There 
it however a long and almost uninterrupted 
course of decisions, of th.' Ihivy Council 
as also of the High Courts, to tlie effect 
that the consent of reversioners raises a presnm[). 
tion of legal necessity. On tho basis of these 
decisions (Hajrangi’s ease being thus put out 
of the way) the Full Bench was able to deve¬ 
lops a logically consistent theory ot siich con¬ 
sent raising a rebuttable pn'sumption of legal 
necessity in favour of the alienee, the oaius 
of counteracting which would rest on the per¬ 
son who .seeks to (piestion the alienation on the 
ground of its having been made without 
necessity. 


The Full Bench decision was passed when 
Hari Kishen [ihaijnt’s cas(' wa« under appeal 
befone the Judicial Committee of the Privy 
Council. The Privy Council in disposing of the 
appeal in the first place has affirmed the con¬ 
current opinion of the Courts in India that the 
consent in this case a.s signified by the rever¬ 
sioner attesting the mortgage document was 
really no consent. Their Lordships further 
recorded and in accordance with their usual 
practice accepted the concurrent finding of fact 
of the Courts in India that the mortgagees had 
failed to prove any valid and h'gal necessity 
for the mortgages executed bv the widow. 
Such a state of facts—in the view of (be law 
relating to the dealings of a Hindu widow with 
her husband’s estate, which, in their Lordships’ 
opinion, ia now too well settled to need a prf»- 
longcd consideration,”—co’.ild but lead to one 
concUision, viz., that the mortgage was not 
binding on the reversioners. This law' their 
LOTdships re-stated in the following terms: 

To be valid as against their reversioners or 
to affect the reversionary rights a charge creat- 
^d by f^Hindu widow or an alienation effected 
by her cW be supported only by proof aliundr 
that such debt was contracted or such aliena¬ 
tion wa^ made for valid or legal necessity an4 


the onus of establishing such necessity resti 
heavily on the person who claims the benefi 
of transactions with a Hindu widow or othe 
females taking similar estates. The require 
ment of the law may, however, be fulfilled bt 
proving consent or concurrence of the reter 
Stoners to or in the transactions.” 


Uiion the findings arrived at, it was in thit 
case clearly unnecessary for their Lord- 
shij)s to consider tho effect in law of con¬ 
sent, if and when given, by the next revjer- 
sioner to a widow's alienation. The last sen¬ 
tence in the above quotation may therefore very 
pro 2 )erly be described as obiter. But a sentence 
occurring in a passage in which the Privy 
Council proceeds to summarise vdiat their Lord- 
ships consider to be the settled law and ” too 
well settled for ])rolongcd consideration” can¬ 
not obviously be disicgarded as mere obiter. 
If so, what is the effect i>' this sentence? If 
effect be given to its plain meaning, the quota¬ 
tion can only mean, (hat proof of consent of 
the reversioners may take the place of proof of 
legal necessity and not that cionscfut is only 
jiresumptive evidence o*’ necessity. The pre¬ 
sumption, in other words (if it must be called a I 
presumption), is a conclusive irrelmitable pre¬ 
sumption of law. The case, it must be remem¬ 
bered, was a case of mortgage, and therefore 
necessarily of a ]yartial transfer within the ruling 
of the Pull Bench. According to the Full Bench 
consent of reversioners in such a case can never 
take the place of legal necessity, it merely 
raises a rebuttable presumption that legal 
necessity existed. The observation of the Privy 
Council that the requirement of law may be 
fulfilled by proving consent of the reversioners 
would therefor' be (if the view of the Full 
Bench be accepted) particularly inaptwopriate 
in its pre.sent context. The only way in which 
the observation can be n'conciled with the 
decision of the Full Bench is to inteipret it hot 
according to it.q plain meaning, but in the light 
of previous decisions of the Privy Council where 
the consent of the n'versioncrs has been in¬ 
variably treated as evidence of legal necessity, 
and not something which, bv itself^ takes the 
p'aee of legal necessity and which when proved 
dispens'’s with and excludes all evidence aliunde 
of legal necessity. The passage may not un¬ 
reasonably hear that moaning if it be treated as 
referring only to tho question of onus discuroed 
in the quotation and not to proof of legal neoes- 
sity as a whole. 
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OUEBENT INDIAN CASES. 

(Civil.) 

Mahomedan Law — Dii-orce, 

WahidEhan v. Zaihab Bibi, I. L. E. 36 All. 
58. 

No special form or formula is prescribed for a 
divorce under the Hanufia Law. All that the 
law requires is to sc'e that the words of divorce 
jronounced by a husband should show a clear 
ntention on his part to dissolve the contract of 
narriage. 

# - 

Mahomedan Law—Guardianship of minor. 

Salimunnissa V. Saadat Husain, I. L. E. 36 
\1I. 466. 

Under the Shia Law the maternal grand- 
Viother has no right to claim to act as guardian 
If a minor girl when her father is alive. 


I Mahomedan Law — Pre-emption. 

(BHAGWATI SaR.AN V. I’lRMESHAR DaS.I. L. R. 
5 All. 476. 

Where there is an entry as to jire-emption in 
^ wajib-ul-arz which i.s clear and distinct and 
here is no evidence to the contrary, the Court 
jiight, having regard to the prevailing practice, 
jo hold that the custom of pre-enijition exists. 

} A suit for pre-emption is not liable to be dis- 
rnissed on the ground that the PLiintill also 
claims a right of jxisstxssion as full owner. 


I Suit for damarjes — ln]urij to mere licensee. 

SoKARii V. Jamsiikuji, 1. Jj. R. 38 Jiom. ri.'j-i. 

The Defendant was driving a party of relatives 
and friends in his own car to a certain place'. 
On the way there was a level-crossing which was 
such as needed soiiiC' degree of care to pass in 
jbafety. The cro.ssing itself turiu'd to the h'ft 
somewhat abruptly from the road and after the 
crossing the road swung round sharply to the 
right. The Defendant’s car failed to take the 
sharp right-handed turn after the crossing; 
jnstead of doing so it preseiwed its direction in 
practically a straight line with the result that 
list beyond the crossing it left the road and 
an or jumped to the left into the paddy-fiell 
leyond with the result that all the occupants 
rtf the car were thrown out w'itli much vio’enci' 
and were more or less seriously injured. The 
l‘laintiff who was one of the occupants of the 
ear received grave injuries to his leg, and th' 
medical evidence proved that he would miuain 
a cripple for the rest of his life. 

Held —That the Defendant was liable to pay 
damages to the Plaintiff. 


Railways Act. ■ - 

Great Indian Peninsula Railway Company 
V. The Municipal Corporation op Bombay, 
I. L. E. 38 Bom. 565. ' 

Where a railway company wishes to lay a 
line ot railway upon and across a street, it is 
neither necessary nor appropriate to prcy»ed 
under the Land Acquisition Act for the ac^isi* 
tion ot the 1 md. 

The ellect ot sec. ‘289 of the Bombay City 
Municipal Act \( sting all jiublic streets, j»ve- 
ments, stones and other materials in the Corpora¬ 
tion and under the control of the CommissioiieT 
IS only to vest in that body such property as is 
necessary lor the control, protection and main¬ 
tenance of the street as a high way for public 
use. 

The Railwavs Act, sec. 16, overrides the 
^funlclpal Act and the sole control over the 
railwav administiMtioii is vested in the Gover¬ 
nor-General. 


Registration let —('ompovtion deed. 

Clfwniu Stiwkvr r. Bu ^fvr.AN, I. L. E 
38 Bom. .570 

Bv a d(x.iinient it was recited that it had 
been resolved at a meeting of cir'ditors that if 
creditois of the family tirm, represented by onp 
B, should sign tht‘ deed helore midnight on a 
certain dal(\ B should make over to the trustees 
all the assets of thi fa mil v subject to a special 
condition regarding the family houses. By 
one of tiu cl.uiscs in the document it was stated 
that B. having made over the whole of the trust 
propnii s and assets belonging to the family 
for the henelil o! th' creditors, the family was 
rodiued In a disfitnle condition and therefore 
the cioditors passed a resolution to the effect 
that th(‘V should he al'owcd to occupy the dwell¬ 
ing house and the tnislees should pay an allow¬ 
ance to B up to a ivitain date and the creditors 
coming m under llu' dee<l agreed that after all 
th^ goods and propel ties had boon made oyer to 
the trustees, no oilier claim whatever with re¬ 
gard to the amounts due to them should remain 
outstHiding against B and tbi' minor raembera 
of till family and B and the minors were to 
make us' of the dexl as a release. 

Held- That the deed was a composition deed 
and (lid not require registration fcl. 2, sec. 17, 
of the Registration .\ct (TIT of 1877).] 


Time-barred appeal. 

R vn.iT r. Krishna Rao, I. L. R. 38 Bom, 613. 
An npiieal which was timi^-barred Was provi- 
siprwllv admitted. At the time of hearing the 
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objection was taken that the apptial had been 
filed beyond time and this objection was allow¬ 
ed and the ap^K'al dismissed. Against this order 
an appeal was jirel'erred to the liigh (lourt. 

Held —That there was no objc'ction to the 
Judge of the lower Ap[)ellate Court entertain- 
ing^the objection as to limitation after he had 
provisionally admitted the ap|)eal to the file in. 
the absence of the Kespoudent. 

That the appeal in the High Court was a 
second a])peal being an ap|K!al from a decree .if 
an Appellate Court. 

Construction of duciimcnf Solc-drcd and 
agreement fu sdl Itrgistration. 

P. r. C. Ra.mvmm.a, I. [j. R 37 

Mad. ^80. 

In deciding w Imtlier a document is a sale-deed 
or an agreement to .sell, tlu' test is whether ac¬ 
cording to the inti’iition of the parties as <'x- 
pressed in the instrument, there is a pre.sem 
conveyance of the |iro|)erty or only an agr(>e- 
ment to creatt' a future right. 

Even if a [ue.sent right is (>reated the instru¬ 
ment though unregistered would Ix! a<lniissible 
as evidence in a suit for ,sj)eeifie |)erfornianc(‘. 

Married \Vo)ncn’s Proitcrfy Act (111 of 
1S74). 

r. r. K. KmsHWW, I. I.. R. 37 

Afad. -183. 

Sec. (J of the Act apjJies to a policy of in¬ 
surance effected bv a Hindu male for the benefit 
of hi.s wife or his children or of his wife an.l 
children or any of thorn. 

Mahomedan Law- - Minor’s estate - Powers of 
de facto guardian. 

Aidrraun Kctti V. SvRD Ali, T. Tj. R. -37 
Mad. 511. 

The general rule is that the di'alings 1)V a de 
facto guardian of a Afahomedan minor with tli^ 
minor’s propt^rty do not ipso facto bind the 
minor’s estate but the law ns-ognises certain 
e.Kceptions to this rule. 

The exceptions are mainly based on the 
general principles of Mahomedan Jurisprudence 
that necessity is a valid ground for relaxing a 
strict rule oif law and the application of the 
principle in eases where a minor has no legally 
appointryiniardian seems to he well recognised. 

Mortgage deed. 

BAnBTT V. SiT.\ R.am, T. L. R. dfi All. 478. 

AVhere a mortgage-deed is proved to have been 
executed and the document contain.s an ac- 


[VoL. XIX. 

knowledgment of the receipt of the consider^* 
tion, this is strong primd facxe evidence that the 
eoiisidcratioii has been actually received and is 
evidence not only against the mortgagors but 
also against |)orsons claiming under them, sub- 
.sequent to the date of the mortgage. 

I'ixcciilion of decree. 

Mrn.Mi.M.AD Hrs.\ix v. In.w.at ITi s.ain, I. L. 
R. 36 All. 18‘2. I 

The bare fact that a man’s whereabouts are 
uol known is not sufficient to deprive the. de(^ee-! 
holder of the fruits of his decree and there 
nothiug in law which would jiiake an appliealioi 
for execution as against him an invalid appli,' 
cation. | 

Pre-emption. '.j] 

Pin Kh.\n’ r. Hi'.s.ai.v, 1. L. R. 3|j 

All. 488. J 

1)1 a suit for pre-emption the Plaintiff was 
Sunni Mii.salmaii, the vendor was a Shiah ar y 
the vendees wer.- Hindus. Jl 

Held —Tliat the Shia Haw of pre-em])tic 
was applical)lo. || 

Oix'il Procedure Code, Or. XLI, r. 22. || 

B.xrs.ouiNO V. Ram SATtrp, I. L. R. .36 Al® 
.505. '3 

The language of Or. XHI, r. 2‘2. C. P. C., il 
eoiMprchcnsivt' enough to admit of cross-ol>j(X*-[ 
tions being preferrc'd liy one Res|v>ndent again.-ij 
another. i 

Ciril Procedure Code, Or. XIjI, r. 4. j 

X\H\ix lUKsiirr r. Bkxaik Biivr. T. H. R. .3Cf 
All. 510. j 

M'lu're the decree appealed from proceeds on 
a ground common to all the Defendants and 
some only of the Defendants ap|)eal, the CoiKt 
may reverse or vary the decree in favour of all 
the Defendants. 

IRctiieto. 

The H.\w helatino to .\d.\iixistrators-' 
riE-VERAL AN/) OPFICIAr. TRUSTEES IN TnDIA. Bt( 
,4D.r. Kinneij, .ddministrator-General of Baigal 
Calcutta : Thachcr, Spink <(• Co. 1915. Price 
JU. 12. 

The author appears to have, fully availed him¬ 
self of his experience, as Administrator-General 
of Bengal, to present to the public a complete 
hand-book on the law relating to Adrninistrators- 
General and Official Trustees, flo far as its con¬ 
tents go, no compilation of statutory enactments, 
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case law, and statutory and other rules bearing 
on the subject could well be more exhaustive. 
Each of the two Acts annotated is prefaced an 
informing and instructive historical introduc¬ 
tion which gives also an analysis of the contents 

I of the Act. The notes display wide reading 
and thorough insight into the subject. In the 
offices of Administrators-Gencral and Official 
Trustees and of District Judges, it will do duty 
admirably as an office-manual and w'ill be useful 
also to the legal profession and to such members 
I of^ the general public as may desire to place 
I estates and trusts in th(‘ hands of officials. 


of (SitseB. 

ENGLISH LAW COURTS. 

’ COLTIT OK Al’DEAD.—Befoa* ihk Loitu 
'Chief Justice of Knol.vnd, the Master of 
THE lioLEs, and Lords Jusitcks Kennedy, 
Buckeei , rniELiMoHE and Bickford. Conti¬ 
nental Tyro and Rubber Company (Great 
(Uiritaiu) (Limited) v. Daimler Company (Limit¬ 
ed)—Same v. Thomas Tilling (Limited). IDIh 
rt £lJanuary 1915. 

I ,tl Can a Company, of which all the shareholders 
I I c.rcept one are Germans, but which is ineor- 
lit porated under the English Companies Act and 
ji carries on business in London, sue in British 
Courts during the war? 

These were a|)p(‘als from two decisions of 
Scrutton, J., and Lush, .)., ri'spcctively. In 
one case, the I’laintilfs claimed to recover money 
on bills of exchange, which had beeti accepted 
by I lie Defendants before the war, but wliich 
had matured after the declaration of war. In 
the second case, tlu' same Plaintiffs .sued to re¬ 
cover from the Defendants the price of goods 
sold and delivered to .them. The Plaintiff's 
Were a regish'nnl c.ompany and its constitution, 
as found by the Court, was as follows :— 

“ Till' Plaintiffs are a limitixl liability com¬ 
pany, inc()r|iorateKl under the Companies Act. 
I'hcy carry on business in London, at the regis¬ 
tered office' of thr> company, and have a mimlver 
of agencies throughout the United Kingdom. 
The company was formed in 1905 w'ith .1 
capital of ^10.000, increased in 1908 to i'‘25.nOO, 
to trade in motor-car tires made in Ciermany 
by a company incorporated under tiennan law'. 
Tho German company fornu'd a number of 
subsidiary compnnic,s i'n various parts of the 
world for the sale of these tires. The Plaintiff 
company was formed for the-puriwse of selling 
such tire^i in the United Kingdom. At the date 
of the writ the Qeraian company held 23,398 


sharm in the Plaintiff company, and thfe re¬ 
maining shares, excejit ono, are now held by 
subjects of the German Empire residing in 
Germany. The one share is registered in the 
nariid of tho secretary of the company, who was 
born in Germany, resided in Jjondon, and in 
January J91U, became a naturalized subject of 
the Crown. The directors are subjects of the 
German Em[>irc and are resident in Germany. 
T)r' bininess is managed according to the 
evidence of the secretary by two managers and 
himself, all three being resident m this 
country.” 

'I'he Defendants m each case contended that 
the Plainiitf company was really an alien enemy 
and as such could not maintain tho suit. The 
'I'rial Judge repelled that contention and allow¬ 
ed the J’laintiH's' claim in each casi*. 

Gn the (irescnt appi'al, the Appellants con¬ 
tended that the Court ought to look at the 
.sulxstance of the trans.u‘tion, which shewed 
that the company was really an alien enemy. 
Further, all the directors ot^ the Company were 
nlic'n ent'inies, and could not in.slnict a solicitor 
to in.slitiite proc<‘edings. The rights of the 
directors weio suspended, although not extin- 
guish(*d during the war. 

The payment of the Plaintiffs’ claim would 
be for the beiu'lit of the enemy, and would 
amount to trading with the enemy, which was 
ilh'gal, both at Common Law. and by reason of 
the tiTiiis of the I’roc'amation. The Court, 
Lord Justice Ibickley dissenting, dismissed the 
apjH'als. 

The judgment of the majority of the Court 
was as follows 

It cannot be disputed that the Plaintiff com¬ 
pany is an entity cie.ited by statute. At the 
outbreak of war n was carrying on business in 
the I’liited Kingdom, it laid contracted to supply 
goods, it di'liv ‘red tlu-m, and until the outbreak 
of till' war it was admittedly entitled to receive* 
jiayment at the diu’ dates. Has the character 
of the eompany changed because on the out- 
hn-ak of war all the shareholders and directors 
resided in an enemy country and theroforo 
became alien eiiemi«‘s? .\n Fjnglish conil>any 
cannot liy n'ason of tlie.se facts cease to bo an 
English company. Tt is undoubtedly the jiolicy 
of the law as administered in onr Courts to re¬ 
gard siihstaiice and to disregard form. But 
substance must not hi' treated as form or swept 
aside as t(Tliiiicality because that courso might 
appear convenient in a particular case. The 
fallacy of the .\p|x‘1lnnts’ contentiou, lies in the 
suggestion that the entity created by statute is 
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or can be treated during the war as a mere 
form or teclinicality by reason of the enemy 
character of its sharehohk'irs and diivctors. 

SalaiHon v. Sahino7i (1897, A. C., i'l) and 
Jo>wo/i V. Driefonleiu VoyMioVuhtied mines 
{Limited} (1902, A. 181). Payment to the 
Plaintift company was not ixiyment to the alien 
eJieiny shandiolders or lor their benefit. The 
same result was arrived at from the terms of 
the Piwlamation uVating to Trading with the 
Enemy issued on September 9(h, 1911, which 
gave a delinition of “ enemy.” Although pay¬ 
ment was torbiddt-n ” to or for the benefit of 
an ejiemy,” this prohibition did not apidy when 
payment was made to a comjiany ineor|K)rated 
in thi.s eountrv. 

There was no judicial authorit\ for the pro¬ 
position of the .\p|M>llants, and, indeed, there 
was a weight of judicial opinion against it— 
see OramoiihDiie and Tupeirritcr I Limited) v. 
Stanley (19U8, 2 1\. P.. 89i; and Kodah (Limit¬ 
ed) V. Clad- (I90:i. 1 K. H., oOo). 

It had been argued that the Plamtitf com¬ 
pany could not m tune of war be regarded as a 
.subject of till' Crown, that it had no mind, and 
coil'd not be lo\al or disloyal to thi' State, and 
that only tlw character of the .shareholders 
could determine wliose subject the company 
was. That view luul not lieeii favoured by the 
Ifou.y' of Lords in Jitn-sim \. Dricjcmtein Con¬ 
solidated Miii<‘< (Limited'. 

The Court wer(> aUo invitial to decide against 
the Plaintiff company on the ground that to 
allow' it to recover d(‘bls during the war would 
be against [iiiblic |iolicy. Put nothing would 
more ('asily tend to cieate uncertainty and con¬ 
fusion in our law than to allow considerations 
of public jioliey, as distinguished from law 
based upon public |M»liey, to be a ground of 
judicial d“cision. 

Loro Ji srict: Pi cki.iov said that he regretted 
that he was unable to concur in the judgment 
just delivered, lie regarded the question as so 
niomuntoiis that he made no ajioiogy for stat¬ 
ing, as c'early a.s he was able, his reasons for 
arriving at a contrary' conclusion. The airti- 
ficial legal entity created by incorjxjration ^ijiler 
the Companies .\c(s was a legal person existing 
apart from its corixirators. On tlie other hand, 
the wrporation could not exist without cor¬ 
porators. Tt had no jihysicul existence and 
existed only»u|.contemplafion of law. The enr- 
poration, if* were a Piritish cor|M)rat’'n, 
''food in the .same |x>sdjon for rno.s1.“ "'jr»ur- 
pos('.4 as a Prili.sh sulfject, but it could 
not be eonecHy describe'! as a British subject. 


[vbi,. trz. 


A subject, he conceived, must be one who could 
owe and pay allegiance to the King; but thl« 
could not be predicated of the abstract legal 
entity. If those propositions were true, as ha 
thougl4 they were, they seemed to him to go 
to the root of the question which had in this 
ca.'ie to be determined. This corjxiration was 
one which a.s a eorjxiration certainly had in law 
an independent legal existence, and that legal 
|)erson was British. But, on the other hand, 
all its directors were (Jermans resident in 
(lermany. The holders of all its 25,000 
shares, exoejit one share, were Germans resi¬ 
dent in Germany. 

The question for determination was whether, 
w'hen all the natural ixasi.ms who expressed and 
gave eti'eet to their wislu's through the corpora¬ 
tion as a legal abstraction were Germans icsi- 
dciit in Germany, the corporation could sue in 
this country, Ix'caii.se those jx'rsons who could 
not sue were, as matter of law', ab.sorbed in a 
sejiarate legal jierson which w'as British and 
could sue. The eoulraetiial relations consti¬ 
tuted by membershii) in a eorixiration under the 
Companies Acts were singular. Where the 
corporator was an alien enemy those relations 
might be vita-lly affected by a stab' of .war, The 
motive power of tho eot'iHjration might become 
paralysed and susjiended by tho existence of war 
in a case where every coi'ixirator was a« an 
alien enemy under disability as such. Suppose 
it woie the law lo allow a sole jx’rson to in¬ 
corporate himself as a company with limited 
Italiility and an individual German resident in 
Germany li'camc incorjKnalod here as a British 
eompiuiy, could it hi* seriously contended that 
Ml lime of war that alien enemy, because he 
had acquired a h'gal eorixirate name and had an 
artificial legal existence in this country, was 
eons('(piently for fhc prcixmt purjiose not an 
a'ien enemy? 

Did it make any diffenonce that there must be 
two p'lsoiis, or that the number was seven or 
1(1? The number of cor|M)rafors in the present 
company was six. Tf his judgment wore (as, 
li.aving regard to tho judgment of the other 
members of the Court, he must assume that it 
was) wrong, the matb'r was one which called 
urgently for legislation. Tho proposition that 
an alien enemy could not fiiR' rested, he con¬ 
ceived, u|xm the jirojiosition that such a one 
could not approach the King, had no resort to 
thill .King, and could not invoke the assistance of 
thei King. The Court wai?. the King's Court. 
To say that the six Germans in the pmsent case 
could approach the King because it was not 
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they, but the British dorj^joration, which ap¬ 
proached the King seemed to him to be unsound. 

The artificial legal entity had no independent 
power of motion. It was moved by the cor¬ 
porators. It was the German cor])ordtor who, 
under the corporate name, but still German 
for the relevant puqxise of fiKndliness or 
nranity, was the ^lerson w’ho came He was 
German in fact, but British m form He 
Ithought the appeal should be allowed 
I Mr. Gore BrowwT, K. G., and Mr. MnddocK 
or Daimler Co., Ld. 

Messrs. Leslie Scott, K C , and JowtU for 
riiomas Tilling, Ld. 

Messrs. J. H. Campbell, K V , and D M 
logg for (he Plaintiffs. 

/ B. D. 


GALCUTTA HIGH COURT. 

Atemt dMtaloiii not r«t raportad. 
iTba taaportent «mw to bo fallr roportod horooftor.) 

tivin APi’JXijATn JunisDicnoN Befoie N R 
CHAnKllJllV, .1. ApPUL IKOM APPLLLnil 
DlcrijiNo lllCoplini BAHT KHAN 
AND ANOTHin, Plaintiffs, \pix“llants v 
ATUL CHANDRA CHAKR \V\RTI \\d 
OTHCltS, Defendants, Res|K)ndeiits Heard, 
17th Novernlw'r 1011 Judgment, 5fli 
February 1915 

Burden of proo/-—Kolwla- Ci)n<<id<ration, 
receipt of—Recital —Benami. 

The Pliiintiffs al'eging that they had pur¬ 
chased the jotc in dispute from the Defc ndiint 
No. 4, sued for a declaration that a rent decree 
obtained by the Defimdants Nos 1 to 3 against 
(he Defendant No 4, at a late of lent higher 
than that payable for the ]oh, was fraudulent 
and inoperative against the I’laintiffs, .md that 
the jofe wah not liable to Ix' sold in e\eciition 
of the decree They also piayi'd for confir¬ 
mation of possession. 

f The Defendants Nos 1 to 3, the landlords, 
did not contest the suit The Defendant No i 
alone contested it, inter aha, on the ground that 
the kohala was a benami one, and that the 
Plaintiffs had no right to maintain the snit^. 

Defendant No. 4 had been a le|ier for 20 
years; he was heavily indebted Plaintiff No. 1 
nas his sister’s husband, and the Plaintiff 
'^ 0 , 2 in whose name the hobala (which in 
< hided almost all the properties the Defen¬ 


dant No 4) was executed was a khansama of^ 
the Plaintiff No 1. The lands were let out to^ 
hurgadars (,r girbulars. Notwithstanding the 
kobala, tin Dcfeiiddiit No t had been exercis-' 
mg tile right of own rship of the lands all alon^ 
and that iLi. Plaintill No, 1 wa'^ forced to admit 
that the 1) I'mdant \o t wa^ in jxissession oi 
some lands tlioiigh as a sub-tenant 

The priiiiaiy (omt dismissed the suit. The 
lowei A|)|)ellat( (omt came to the conclusion- 
th.it the hobala was bauimi and affirmed the 
dcciee of th( Couit of first instance 

The kohnUi its( If ifoil<d the iecci])t of con- 
sidciatioTi TIk Defendant admitted execution 
of th( lobain in favoiii of the Plaintiff which 
recih'd leenpl of (oiisideiation and which Was 
Produced bv the Pl.iiiitifl The ap^iiment 
ov\neiship was with the Plaintiff and (he De¬ 
fendant (‘’aimed agiinst the tmor of the deed. 

. Hehl (liat (Ik onus of pioMng want of con¬ 
sider,ihon 01 that tht hobala was bemmi, 
imdei ihi' (iKumstinees was n|x)n the De¬ 
fendant 

Babii 'laraeh (Itandia Chudtrhutty for the 
.\pp( Hants 

Bnbu hah hinlar Chiuht rbutty for the 
Respomh n(s 

\ppeal aVou'cd 

A T AT Case remanded. 


CiMI, \l I I II ui II nisDIl IIOX IhfoicRHAB- 
1 I DDIN ind ( ("tM , ,I,T Al'Pl AL FROM 

(hill IX vr OiiDi i{ \o too or 1913 GUJA- 
Dlf\R PIIDSVD \xn wmiiLg. Decree- 
hold. i \pp Hints! BINDCBASHINI. 
R(s|Kni(1ent Hcaid 8th and 9th Febru- 
au JiidgiiKiit, 12tli Fehniarv 1915 

Dc< r. ( (i((ntion oi—Civil Procedure Code 
(1(( I ol VUis) s.fs (/■'. 50, Or \XI, r lli — 
LccfaJ r< pri \( iitatii ( Ptrsoital deiree against 
Hindu u tdoii — Ippluation by some of the 
,deerei hddir'^ <ui innt flu rmrsioner, if main- 
taniabli -f rgal nicissify 

Om Suit Piotip had two daughters, one of 
(hem w IS named Manihaii She died after the 
deert'e 'I’he other daiiglitei bad two sons 
nannd Banu.ishi and Bindubashini This 
daiight. I died 1( iviiig the two sons named 
ebovc Bai.madii one of lu'i sons, was also 
dead \ft r S.'iit Prot.ip's death, his surviving 
daught^i w.is the holder of bis estate with ths 
limitri! inii u d of a dauglit(*r His rpv^r»‘onet 
was Bindubashini. Manjhari died afte* the 
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Appt'lluuts liad obiaiucd a dwcree against her and 
the only surviving reversioner, niimely Bindu- 
bashini, succeeded to tlie estate of Sant Protap 

^^anjhari, during the period she held the estate 
of her father, entered into business dealings 
with the Appellants, who advanced to her, from 
time to time various sums of mone} for neces¬ 
sary purjxjses, at Ica.d it was so alleged in the 
plaint. On the 13th October 1H')3 a dixminent, 
purporting to be a mortgage-di'cd, was execut¬ 
ed by Manjhari in favour of thci Ap]K.'llants in 
lieu of the previous debts and also for the piir- 
}K)se of meeting with the legal demands against 
the estate of her father, as for example, Oovern- 
nicnt revenue and other Oovernnient demands. 
The Appellants sued her on that bond and ob¬ 
tained a mortgage decree on the 1st May 11)01. 
Manjhari, the judgment-d.'btor, appealed to the 
High (’ourl. The High Court held that the 
bond could not be treat.'d as a mortgag(' bond 
as no witness was examined to .say that Mau- 
jhari had exccuti'd that bond in his presence and 
gave a ix'rsonal money (h'cree against Manjhari 
on the 14th June 1004. 

Koine of the PlaintilTs of the original suit 
transferred their share of the decree to ]Mr. 
Christian who did not join in the application 
for execution of the decree. 


uujaunar rrosau anu wiaiiaoeo i los 
of the three decree-holders, a|)phed foi 
tion of the decree against Bindubash 
legal representati\c of tlu' judgmen 
b).recover de'bis (Vi’OO. iind 

j. Of.,. belonged 

huvi, "' on iT 

r‘ sl i ^ 

p’f^ona/ deen.? '■ tiu d ''' 

^^y^r.vonH'r ^ 

T- the C ''^^'1 thi,t h 

ah the decree <''»'/) V 

not so I'em ihn/ ” a” 


not allow that on the ground that that would 
be making a new’ case in the execution depart¬ 
ment which was not the case in the plaint and 
that there was no issue framed with regard to 
legal necessities. 

Held, that the question whether the Kespon- 
dent was her legal representative or not came 
within the iirovisioiis of sec. 47 of the Code of 
Civil Procedure. 

It is settled law that wh^'re the suit is fouud- 
(d upon a pnri'ly jK rsonal debt or contract of a 
Hindu woman with a limited interest in tha 
estate, the estate is not bound to satisfy thai 
debt. In order to bind the estate the suit shouh! 
be so framed as to show that it is not merely | 
pi'isoiial demand on the female in [lossessionll 
Imt that it is intended to bind the entire estat* 
and llie inten'sls of all those who came afte 
her. Here the suit was so framed. 

A Jlindu woman who sue^'ceds as heir 
whether to a male or to a female, ha.s not com 
l>lcte dominion over the profn-rty inherited by 
her so as lo enable her lo alienate it otherwise j 
than in ease of necessity. If the (iovernment 
demands cannot !)■' made out of the income an.l 
money lia.s to he borrowe<l to make them, the 
estate is liable to sati.sfv those dcbt.s. 'I'lie Ap- 
ixdlant.s were entitled to adduce evidence to 
prove legal necessities. 

4'hat it was not necessary that all the decree- 
holders should join in the application for execu¬ 
tion. 

Habus Unialiali Mtikherjee, Lohhmi Narain 
Shiiih and Ihddm Nnrain Sinnh for the Ap¬ 
pellants. 

Bnhun Mahouha Nath Hay, Kidwant Sahay 
and Haf/hnvafh Smjh for the Kes|x)ndcnt. | 

" A pi'eal allowed : 

A. T. M. CaJte remanded. 


* 
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Raj Krishna Rodra p. Phakir Dome. 

Defendants into tenants when he sued them 
tor compensation without asking for khas 
possession. But as w'as pointed out by 
Lord Halsbury in Quinn v. Leathern (3), 
“ Every judgment must be read as appli¬ 
cable to the particular facts proved or as¬ 
sumed to be proved since the generality of 
I the expressions which may be found there 
are not intended to be expositions of the 
whole law, but governed and qualified by 
the particular facts of the case in which 
such expressions are found. A case is 
only an authority for what it actually 
decides. It cannot be quoted for a propo¬ 
sition that may seem to follow logically 
from it”. In the case of Abdul Hakim 
Saha V. Rajendra Narain Rai (2) the suit 
was in respect of excess Strea added to the 
original holding of the tenant and it was 
decided that as in respect of that area the 
landlord had once sued for use and occu¬ 
pation he must be regarded as having re¬ 
cognised the Defendant as a tenant in res¬ 
pect of it and could not treat him as a 
trespasser. 

We are of opinion that the remarks of 
the learned Judges in dealing with the 
imrticular facts of that case are not of uni¬ 
versal application and do not support the 
proposition that in all cases, in which a 
landlord sues for compensation for use and 
occupation of land but 'does not ask for 
ejectment of the Defendant therefrom, he 
waives his right to eject and must be taken 
to have recognised the Defendant as his 
tenant. All that was decided in that case, 
so far as those remarks have any applica¬ 
tion, was that that particular suit, though 
framed as a suit for comi)ensation for use 
and occupation, must be regarded as a suit 
for rent. 

The right to sue for damages for use and 
occupation is one that is conferred not by 

(2) 18 C, w. N. 686 (1600;. 

(8) [1601] A. 0. 606. 
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the Tenancy Act but by the general law, 
and we can see no reason why the owner of 
land should not first sue a trespasser for 
compensation in expectation that after 
8ucceo(]ing in that suit he would be able 
to get the trespasser t(j ask for or agree to 
a settlement. Then if he and the tres¬ 
passer failed to come to terms, the owner 
of the land would be coui|LK‘lled to bring a 
suit for ejectment in order to assert his 
nght to the land. We are therefore of 
opinion that the l()v^er Courts were wrong 
in refusing to grant the I’laintiff-Appellant 
decrees for ejectment against these De¬ 
fendants. The suits must be remanded 
for determination of the other issues, which 
have been left undecided by the Court of 
first instance. The Respondents will pay 
(he Appellant’s co'.ts in this (3ourt. Other 
costs will abide the result. 

Appeal allowed. 

PRIVY COUNCIL. 

[ArcEAi. FROM Bengal.] 

Lord Dunejun. 

Lord Suaw. 

Sir Jt)HX Edge. 

Mr. Ameer Ali 

1H14, 

Heard, 3 and 
4, Xovemhor. 

IDl.'i. 

.Judgment, 

19, Jan liar \. 

lievenue Sale L'W (/(c'< .V/ o 1859), sect. S, 6, 
IS—Separate aecoKitts opened—Residuary share^ 
file o 1 —Not> 1 i''ation^ sve ificotiov 0 / satne in, when 
sufficient - ijuestwn o' law, but depending for dsci- 
sion on uicts o> each case, no general rule—Object 
of specific ition, to enswe leusonoble competition — 
CnlcHtta (Jd/ette, publication in, object oj. 

Act XI of IS.’iO, tchich is a stringent 
enactment fur thi realisation of arrears of 
revenue, at the xame tunc provides certain 
safeguards for the protection of the infer- 
ests of the defaulter, so that he may not 
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he unnecessarily {irejudiced—amonyst 
tphich are the prorisions of secs. 5 and fi 
for the issue of notifirations of sales speeu 
fying the properties to he .sold, and their 
due puhlieation in accordance with the law. 

The object of the law as well as of the 
Board's rules requiring specification of the 
properties to be sold is to enable Uhcly 
purchasers among the public to know exact¬ 
ly what was going to be .sold and to ensure 
thereby reasonable competition. 

When an estate is advertised for side, t 
fs not difficult to specify it; in the case of 
shares of estates the work of specification 
requires care and attention. No hard and 
fast rule can be laid down with regard to 
its sufficiency, for it must vary according 
to the facts of each particular case, 
has to be considered is whether, having 
regard to all the circumstances, the speci¬ 
fication was sufficiently definite and clear 
to induce likely .buyers to appear and bid 
at the sale. It is not enough that they 
may go and obtain the requisite infor¬ 
mation from the Collector's Office. The 
particulars in the notice should be suffi¬ 
cient in themselves to tell pnrch'isers what 
they are invited to bid for. 

Where out of a revenue umt, which con¬ 
sists of alb ans. 6 dams share of Mahal B, 
and includes 300 villages, 14H separate ac¬ 
counts in respect of specified undivided 
shares in the said mahal having been 
opened, the residuary share, commonly 
called the ijmali share, was advertised for 
sale for its arrears; and the notification pub¬ 
lished in the Calcutta Gazette as well as 
that affixed in the Collector's Office in pro¬ 
ceeding to give specification both stated 
that the ijrnali share could not be pfirti- 
eularised owing to separate accounts fvav- 
ing been opened and that what was gqing 
to belhld was the share left after excluding 
the separate accounts of which the nt'im- 
bers in the ' Collector’s register were \ set 


out, so that the intending purchaser was 
lift to gath-er for himself by going through 
an elaborate procej^s of elimination the pro¬ 
perty that was advertised for sale : * 

Held, by the Judicial Committee, that 
they had no hesitation in agreeing with the 
Trial Judge that the notification in this 
case was insufficient and irregular and not 
m compliance with the requirements of 
the law, and as it appeared on the evidence 
that the low figure at which the property 
M'rtv knocked down was directly due to the 
paucity of genuine or substantial bidders 
m comsccuence of the absence of proper 
specification in the sale notification, the 
sale was set aside. 

The publication of the notice in the Cal¬ 
cutta Gazette is prescribed with the object 
of inviting purchasers from other quar- 
Urs and thus not confining the bidding 
to speculative money-lenders and rnuktears 
of the ne'ujhbourhood. This object was 
not fulfilled in this case where the noti¬ 
fication gave little or no particulars. 

This was an apjK'al from a judgment of 
the Calcutta High Court, dated 1st May 
1907, and arose from a suit to set aside a 
sale for arrears of revenue. It raised two 
(piestions, namely, first, whether the 
sj)ecifi(',ati(>n of the property sold in the 
sale notification was in accordance with the 
provisions of the law, and, second, whether 
in caso the si^ecification was incomplete, 
the Plaintiffs liad by reason q|| that irre¬ 
gularity sustained 8ub.st»ntial injury. 

The Subordinate Judge of Monghyr 
found in favour of the Plaintiffs, on both 
questions, but that decision w'as reversed 
by the High Court (Rampini and 
Sharfuddin, JJ.), which in the course 
itL judgment observed as follows:— 

The next point that arises in this appeal 
is the question of the specification of ifmali 
share in the notice of sale. Now, the Sub- 
ordioato Judge has held thai the ifmali 1 
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Bhare waa not duly specified in the notice, 
becauae the names of the villages which be¬ 
longed to that share were not set forth in 
I%in detail. He has further held that this 
was a fatal defect, which made the sale a 
nullity, and he has laid much stress on the 
facts that in column 5 of the notice of sale, 
it is said that ‘ the ijmah share cannot be 
particularized ’ (or ascertained) owing to 
separate accounts having been opened. But 
it would appear to us that the learned Sub¬ 
ordinate Judge is in error on these points. 
Sections 0 and 13 of Act XI of 1859 do not 
require that the names of the villages of the 
share should be specified They only re¬ 
quire that the share to be sold should be 
specified, but do not explain what details 
are essential to its due specification. It 
would, therefore, seem to be sufficient if the 
share to be sold is specified, so that it can 
be identified and that it can be understood 
by intending bidd'us what is about to be 
sold. This has been laid down in the well- 
known judgment of Wilson, J, in Ham 
Karmn Koei v. Mahabti Veifhad Snajh (l), in 
which it is said that all that is necessary is 
that the notification should specify the estate 
or shares in the estate to be sold, and in 
selling a share m an estate it is necessary 
to specify the shares or m.^uzas of which 
that share is composed 
“ The learned Counsel for the Respondent, 
however, follows the Subordinate Judge in 
contending that this nding applies only to a 
notice of the sale of a share held in com¬ 
mon, referred to in sec. ID of the Act, 
and not to a share consisting of specific 
portions of land referred to in sec 11 of 
the Act, as in the present case. Be ac¬ 
cordingly relies on the case of Anmtla 
Char<m v. Kishore Mohan Itai (2), 

Hfm Chandra Chondhry v- Saiat Kamtm 
Dosya (3), and Ntbaran i'handra Vhowdln^ v. 
Chiranph Praiad Bose (4), and on this ground 
distinguishes the present case from the cases 
of limo'il Khan v. Abdvl .l^is Khan (5), and 
Ditdinvd Mdhto v. Bai}nalh Singh (6). But 

(1) I. L. R. 13 Oal. 208 (1888h 

(3) 2 aw. N 470 (1802). 

(8) 0 0. W. N. 626 (10021. 

(4) I. L. R. 82 Oal. 642 (1806). 

. 16) I. L.R. 82 Oil. 500 (1006). 

(6) 8 q. W. K. 887 (1803). 


we are unable to find any authority in the 
terms of Act XI of 1869 for this distinction, 
and it would seem to us that a notice issued 
under see i or sec. 11 of Act XI of 1859 ia 
equally good if it can be understood from it 
what is the share that is to be sold, and if 
sufficient information on this point is given to 
intending purchasers Moreover, the judg¬ 
ment of Mr Justice Wilson in Barn Narain 
Korr V. Mahabir Pashad fiingh (1) deals both 
with cases in which separate accounts have 
been opened under sec 10 and with cases in 
which separate accounts have been opened un¬ 
der sec 11 of the Act. Finally we would say 
that the rule laid down in the Full Bench case*^ 
of Ismail Khan v Ihhtl hiz Khan (7), that in 
such cases as these the question whether in 
any paj’ticular case the notice sufficiently de¬ 
scribes what IS about to be sold, must depend 
on the terms of the notification and the cir¬ 
cumstances of ciich particular case, relieves us 
of the neces.sity of examining at any length 
the cases relied on by the learned Counsel for 
the Respondent as well as for the Appellant. 
Then the notice in this case, although in it 
i was said that the ijmah share could not be 
paiticularized, which in our opinion merely 
meant that the names of the villages of that 
share could not be re.idily given in detail, yet 
as a matter of fact fully explained the share 
that was to be sold The vernacular words 
in column 5 arc as follows:— ‘Ijmah hissa 
fasiih vajiin ho mkta, kisnnstr ke tafriq 
mauzamit khidu hai iHiminhai hissa tofiriq 
Ini fan! alhitla '; what this means is that ‘ as 
separate accounts have been opened village 
by village, the ijmah shares cannot be parti¬ 
cularized, except by excluding the separate 
accounts which are given on a separate sheet 
of paper ’ 

“It is impossible wc consider for any intend¬ 
ing purchaser to justly say that he was misled 
by this dcsci iptioii of what was to lie sold. It 
will be seen that it is described as the -ijmaU 
share, from whicli were tov be deducted the 
shares, for which separate accounts had been 
opened, as shown in tho separate sheet ap¬ 
pended to the notification. The other 
columns of the notice were fully and correct¬ 
ly filled up. No exception is taken to the 
entries in any of them. The name of the, 

(1) I. L. R 18 C*l. 208 (188«\ 

(?) 1. L. R. 82 Csl. 603 F. B.)t1206 . 
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mahal, its tauzi number, the Government 
revenue of the estate and the proportionate 
Government revenue of the share to be sold 
and the amount of the arrears due for that 
share are all correctly entered in them. Now, 
we think that in these cucumstances, the 
notice specified the share to be sold and gave 
intending purchasers sufficient notice of what 
was to be put up to auction, for it was per¬ 
fectly easy to examine the separate sheet and 
see what was not to be sold, and so to under¬ 
stand that what was to be sold was what 
remained of the I'statc It is a legal maxim 
that ‘ fiitum l•\t qu(nl entum luldi potest’ 
and it is obvious that it was perfectly pos¬ 
sible to understand and ascertain what was to 
be sold by examining the details of what was 
not to be sold. This has now been done. It 
has been exactly ascertained that what De¬ 
fendant No 1 purchased w.-'s ."tl ^i)lages, for 
which sejMirate accounts had not been open¬ 
ed. The witness Moula Bakhsh says, it took 
him 2 or .‘J days to find out and draw up a 
list of the villages of the ijmnli share, and the 
witness Korban Ali, a witness for the Phain- 
tiff, states • ‘ on the 2nd day of the sale, 1 
came to kn(jw that some ihiity \illages weie 
compiised and sold in the ijmoU share ’ It 
is obviou.s that what has been done now after 
the sale could ha\e been done before the .sale, 
if any one hiid chosen to di) it But wliethei 
the names of the villages weie a'ycertained or 
not before the sale, there could be no uiicei- 
tainty as to what wes K<>in^ to be sold at the 
sale, and the Plaiiitiff's witness Amir l.al ad 
mits that Sukhan yuigh, one of the C 9 -*’haieis 
f(jr whom a sepaiate account had bei'n ojien- 
ed, ' knew that the disputed ijnuili m^hal wms 
for sale ’ So too Korban All, anotfitf^ "’it" 
ness for the Plaintiff, says ; ‘ one tl^ay pre¬ 
vious to the sale of the fjiDoli share, I fame to 
know that it would be put uji f/^r sale ' 
Again, Balmakund savs he came * P know 
from Muklitar Mahomed Amin thaif Mauza 
Lohara was included in the ijmiih stf trfj anfi 
on the strength of t.h’s informatioiu/^ hi- bid 
up to JIs. 3:t,000. Balmakund me f have 
made enquiries as to the correctnef^^ of the 
information given him by the Muk^'tar, as 
it is not possible to believe that he ^'ould go 
on bidding, without satisfying hitnsi'Hf as to 
ihi^^t, and if he was able to asce/t^ain the 
fact, it could not have Leen- 


others to make similar enquiries. Further, 
it appears from Exs. BB and BBlO that the 
ijmaJi share had been put up for sale twice 
before (Exs. BB2 to BBS), th t several shares, 
for which separate accounts had been opn^ed, 
had been put up to sale on four previous 
occasions. So it would seem to ua that 
there is every reason to suppose that intend¬ 
ing purchasers at the sale must hav^ had a 
very good idea what was about to be sold. 
In support of his argument that where 
separate accourits have been opened under 
sec. 11 of the Sale Act, mention of the names 
of mauzas is necessary, the learned Coun¬ 
sel for the Respondent has drawn our atten¬ 
tion to certain forms of notification under 
sec. 6 prescribed by the Board of Revenue. 

" But he has conceded that if an entire 
estate is about to be sold, it is unnecessary 
to specify the mauzas of which it is com¬ 
prised. Now, if an entire estate can be 
identified without the names of the villages 
comprised in it being mentioned in the sale 
notification, we do not see why an ijmali 
estate cannot be identified without mention¬ 
ing the names of the villages comprised 
therein The forms pre.scribed by the Board 
of Revenue have not the force of law, and 
they are simply given in the Board of Reve¬ 
nue’s Manual by way of examples and the 
Collectors arc directed to follow them ‘ as 
fai as prjssihh'/ which indicates that these 
forma in exceptional cases need not be 
followed 

“ The learned Subordinate Judge has held 
that the non-specification of the mauza in 
the sale-notification was not merely an 
irregularity bu( a fatal defect, which made 
the sale a nullity, and the learned Counsel 
for the Respondents, Mr. Oaspersz, has also 
pressed this argument upon us. We are, 
however, of opinion that there was no defect 
in the sale-notification and that even if there 
was, it was a mere irregularity which could 
not have the effect of rendering the sale a 
nuliity For authority for this proposition 
we need only cite the cases of (ifohind Lai 
Hoy V. llamjanam Misspr (8), and Tamdduk 
Hasiil Klia:n v. Ahmad Husatn (0), decided by 
their Lordships of the Privy Council, which 
seems to have entirely swept away the dis- 

(8) I. L. R 21 Cal 70, 71 ({8081. 

(0) 1. L. R. 21 Cal. 66 il808}.‘ 
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tinction drawn by this Court in the case of 
Lala Mobaruck Lai v. The Secretary of State (10) 
between irregularities that can be cured and 
illegalities that vitiate a sale and render it a 
nullity. The case of Deonandan Singh v. Man- 
bodh Singh (11) is also authority for this 
view. 

“ The next point is whether the properry 
was sold at an inadequate price. The Sub¬ 
ordinate Judge has held that the property 
was worth from one and three-quarters to 
two lakhs of rupees and was sold for 
Rs. 33,500, which was entirely inadequate. 
But in the first place the Subordinate Judge 
seems to be of opinion that a property will 
fetch the same value at .a forced sale as it 
will at a private sale. This is not the case 
It is well known that in this country every 
purchaser of property at a sale for arrears 
of revenue purchases it subject to the danger 
of litigation and those Courts which on 
technical grounds readdy set aside Court 
sales really depreciate the value of property 
tlu’oughout the whole country. This has 
been pointed out by their Lordships of the 
Privy Council in the case of (iobind Lnl Boy 
V. liasmjanam Miwi (8), in which it is said : — 

‘ Sales for arrears of revenue are of constant 
occurrence; anything which impaii’s the 
security of purchasers at those sales tends to 
lower the price of estates put up for sale. It 
is therefore of tlic utmost importance in the 
interest of the revenue-paying population of 
India that all questions that can arise to the 
validity of a sale for arrears of revenue 
should be determined speedily, and that 
when a sale has once been confirmed by the 
Commissioner, the purchaser should not be 
exposed to the <langer of having his sale set 
aside on new grounds ’ 

“ Now, if we bear in mind the fact that a 
property cannot at a forced sale fetch its 
full maiket value, and that the costs of the 
inevitable impending litigation must be taken 
into consideration by the purchaser, it will 
be seen that even if the property sold in this 
case would have fetched more, if sold at a 
private sale, yet it docs not necessarily 
follow that when sold by the Collector for 
Rs. 33,500, it was sold at on inadequate 

(8) I. L. R. 31 Osl. 70, 71 (1898). 

(10) I, L. R, 11 Cal SO). 20J (1885). 

(11) I.L. R.82Cal. Ill (1904). 


price. Indeed after the costa of the litiga¬ 
tion in which the auction-purchaser in this 
case finds himself involved, are defrayed, it 
is very doubtful if he will have made a good 
bargain by his purchase. But the learned 
Subordinate Judge has in our opinion over¬ 
valued the property and it is certainly not 
worth the lakh and three quarters or two 
lakhs, which he considers it to be worth. 
He relies on certain jamabaruUs, raibandis 
and oral evidence. We do not attach the 
same credit to these jamabandis as the Bub- 
ordinate Judge does, and as for the oral evi¬ 
dence the Subordinate Judge himself eaye 
with regard to the Plaintiff’s witnesses ‘ no 
reliance can be placed on their vague state¬ 
ments . 

Hence this appeal. 

Sir Erie Richards, K. C., and Mr. A. M. 
Dunne for the Apjx-llants submitted that* 
the .sale illegal and void, inasmuch as 
the specification of the property sold, in 
the sale proclamation, did not comply with 
the provisions of secs. 6 and 13 of Act Xt 
cf 18o9. The s{x?cification of the ijmali 
shaie in column .5 of tlu' notification was 
insufficient and misleading. The provi- 
.sions of the Act and of the rules framed 
thereunder by the Board c>f Revenue im¬ 
peratively rctjuired a clear specification of 
Ihe properties to 1)e< sold, in order to en¬ 
able purehasers to know exactly what was 
going to be sold. Here no details were 
given. Tu fact, it was stated that the 
ipmih share could not be s|x^ifio<l, and the 
bidders or would-be purchasers w’cre left 
to ascertain for themselves what was going 
to he sold. 

'Pile eases on which the High Court ne- 
liixl did not lay dow n any general rule. As 
was pointed out in Ismail Khan v. Abdul 
Aziz Khan (7), Act XI of 1859 required 
that th(' estate or share must be s|x?cified, 
but what is a sufficient specification, must 
depend mxin the terms of the notification 
in e«ch case. 

(7) I. L. R. 82 Cal. 603 (F. B.) (1905*. 
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Reforcnco was miule to the following 
anthoritios :--Hem Chandra Chowdhry 
V. Sarat Knmiui Dasya (3), Bam Narain 
Korr \. Mahabir Pershnd Singh (1), 
Bengal H(‘\eniip !\ramial, 190-2, pp. 99-100. 

Secondly, by reason of insufficient spe¬ 
cification, the propi'rry was sold far below 
its value. 

Counsel di.scusscd tlii' evidence on the 
jmint, and submitted that the finding of 
the Subordinate Judge was right. 

Mr. L. DcGruijther, K. C'., and Mr. 
hhtuju'andin Dube for the Ros[)ondents 
submitted that the six'cification was tpiite 
sufficient and was in conformity with the' 
reipiirements of the law. The sa-le noti¬ 
fication slated the name of the ijmali 
share or mahal, and its tauzi number, and 
the revenue, and the amount of arrears. 

The law required a sj^cification of the 
‘estate” which meant the ‘‘mahal. 
The object of the law regarding sper’ifica- 
tion was to identify the proi)t>rty to be 
sold, and the details given in the sale 
notification were sufficient to identify the 
j»ropprty. 

Both the Colh-ctor and the Commis¬ 
sioner w.-ie of opinion that the ajiecifica- 
tion in r(ui'i-<tion was us clear and definite 
as it could be undf-r the circumstances. 
J’ersoiis di'sirous of bidding at the auction 
would have had no difficulty to ascertain 
tin* names and area of the villages that 
were going to be sold. 

R(*fercnee was made to the following 
authorities : — 

\nurunrs^a Khatoon v. The Secretary 
of State for India in Connell (12i, Jiani 
F(train Koer \. Mahabir Pershad Singh 
(1), Dilchand Mahto v, Baijnath Singh 
(6), Ismail Khan v. Abdul Aziz Khan (7) 

(P I. L. R. 13 Cat. 208 1888). 

(») 6 G W.N. 626(1902). , 

(6| 3 0. 387 »i p. 388 (1908^ 

(7) I. L. R. 32 C«1 602 P. R) 1905). 

(12) L U B. 10 r*l. 63 (1883). t 


IrxGH Bahadur v. Baijnath RaH Goenka. 

and Ismail Khan v. Abdul Aziz Khan 

(5). 

In any case the Plaintiffs had failed to 
establish that substantial injury had beOn 
cau.sed to them by reason of the irregular¬ 
ity complained of. Counsel discussed ths 
evidence, aqd submitted that the finding 
ot the High Court was correct. 

Sir Erie Richards replied. 

Their Lordships’ Ji doment was deli-’* 

vered bv 

• « 

iVfR. A.vfERR Afii.—This is an apiieal from 
a judgment and decree of the High Court 
of Bengal, dated the 1st of Slay 1907, and 
the question for determination relate® to 
tile validity of a sale for arrears of revenue 
held under Act XI of 1859 of a share of an 
estate called ^^ahal Bisthazari .situated in 
the district of ^fonghyr. 

The cane otters an illustration of the 
cxireme comple.xity of the land-sy.stem 
existing in Bepgal. A 15 annas 6 dams 
.sham of Mahal Bistha/ari .seems to have 
been in existence as an independent fiscal 
unit for a considerable time. It includes 
300 village.s, and in the Collevdor’s register 
is entered as bearing Tauzi No. 336, , 
v.bieb marks its [xisition ns a separate 
revenue-paying estate. 

As is usually the case in IVngal aJid 
elsew'here in India, a large number of 
jM‘rsons possess jiroiirie'tury rights in this 
mahal; they own specific .shares, omo in 
one village only, others in several villages. 
Ordinarily the whole estate hold in this 
wi.s,i is liable to he put up for .sale for 
default in the payment of Government 
revenno. But Act XI of 1859, which lays 
ilovvn the rules for the realisation of the 
revenue payable to the State, provides (by 
sec. 10) that ” a recorded sharer of a 
joint estate held in common tenancy,” or 
(by sec. IL, a recorded sharer of a joint 

(6) I. L. R. 82 Cal. 309 (190S). 
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6hj||e whose share consists of a specific 
portion of the land of the estate,” may ap¬ 
ply to the Collector to open a separate ac- 
^count for the payment of his share of the 
revenue 8e])aj*ately from the others. 
These separate accounts in re&i^ect of 
separate shares ensure that no share of an 
estate other than the one in respect of 
which the default had occurred should be 
exposed to sale (sec. 13) until and unless 
the highest offer for that share docs not 
equal the ainount of the arrear (sec. 14), 
when the whole estate becomes liable to 
be put up to sale. 

Ih accordance with the provisions of 
secs. 10 and 11 of Act XI of 1859, 148 
owners of si)ccific but uudivided shaiVs in 
Mahal Bisthazari ai)plicd for and obtained 
from the Collector 8C[)aration of accounts. 
This left, however, a large residue, com¬ 
monly called the ijmah or joint share, the 
owners of which remained jointly liable 
for the revenue due in respect thereof. 

In August 1901, this ijmali share was 
found to be in arrears for the March and 
June kists or instalments of (Jovernment 
revenue, amounting to Rs. 604, and it was 
advertised for sale on the 9th of f>e])(<iuber 
1901. An application apjjears to have 
been made to the Collector for postiHjne- 
ment of the sale, which, however, was 
refused, and the sale was held on the 
advertised date, when the pro|)erty was 
purchased by the Defendant-Rospondent, 
Baijnath Goenka, for a sura o*’ Rs. 33,500. 

An appeal to the Coinraissioner of the 
Division, preferred by the owners of the 
ijmali share, under sec. 25 of the Act, 
having been dismissed, the Plaintiffs 
brought their suit in the Court of the 
Subordinate Judge of Moughyr for the 
annulment of the sale. The grounds on 
which they base their action are exactly 
the same .as those they urged before the 
CommiBBioner. These grounds are set 


forth with sufficient distinctness in the 
18th paragra})h of the plaint, siib-cl. (e), 
which is in these ternis :— 

** That the description of the ijmali share 
given in column 5 of the said notification was 
incorrect, insufficient, and misleading, and, 
having regard to the nature of the interests 
included in the sa’d ijmuh account and to 
the fact that it was constantly fluctuating, a 
fuller and more specific description thereof, 
with particular reference to the villages and 
the diverse interests making it up, should 
have been given, all materials fo^r the same 
being available to the Collector in his office. 
The omission to give such detailed descrip¬ 
tion of the tjmali account has largely affect^ 
the sale and value of the property sold.” 

Shortly stated, the iK)ints at issue resolve 
thoinsehes into two ijiKstions—one of law 
and the other of fact : (1) Whether, having 
regard to the pnq)oso in view, the speci¬ 
fication of the proiK-'rfy in the sale-notifica¬ 
tion was in accordance with the provisions 
of the law ; and 12) whether, in case the 
requirements of the law had not been com¬ 
plied with, the Plaintiffs, by reason of the 
irregularity, had sustained substantial 
injurj-. 

The Trial Jiulge found both (juostions in 
favour of the Plaintiffs. Ho held in effect 
that the s|K.x‘ification was insufficient and 
defective, and that in consequence thereof 
the proixu'ty was sold at a gross under¬ 
value. lie accordingly made a decree 
annulling the sale. The High Court, on 
apjieal, came to a directly op[voBitc con¬ 
clusion on iKith iKiints, .and icversing his 
judgment, have dLsiuissed the Plaintiffs' 
action. 

In those circiira.stancc8^t becomes neces¬ 
sary, in their Lordships’ opinion, to con¬ 
sider carefully the description or Bjicci- 
fication which the'Trial Judge holds to be 
insufficient and irtt'gular, and which tlie 
High Court, on the other hand, regard as 
Bcfficiently complying with the require¬ 
ments of the law. 
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Ac( Xr i)f I SSI) is a strinf^ent enactment 
for the ivalisation of arrears of revenue; 
at tlio same tune it provides certain safe¬ 
guards lor lh( ])roteetion of the interests 
of the defaulter so that he may not be un¬ 
necessarily jircjudieed. Among these 
safeguards are the ]>rovisions of secs. 5 and 
() for the issue of notifications of sales 
sjieeifying the pro|X‘rties to be sold and 
their due publication in accordance with 
the law. And an exact compliance with 
as requirements is considered so imjxir- 
tant by the (Jovernrnent that the Board of 
Revenue his issued special rules, with 
forms of notification necessary in the case 
. of estates or shares of estates advertised 
for sale. The object of the law as well as 
of the Hoard's rules requiring specification 
of the pro|5ertit s to be sold is clearly to 
enable likely juircha.sers among the public 
to know exactly what was going to be 
sold, and to ensure thereby reasonable 
connietition. When an estate is .advertis¬ 
ed for sale it is not difficult to specify it; 
in the case of shares of estates the work of 
specification requires care and attention. 
No hard and fast rule can be laid down with 
regard to its sufficiency, for it must vary 
according to the fact^ of each particular 
case. 

Jn the pies^nt case the notification 
under .sec>. fi and 13 of the ,\ct was affixed 
in the Colltjetiir’s office and in the Court 
of the .Judge of the district : and as tlu 
revenue pa\ able in re.sp.'ct of the ijmnh 
shale exceeded Hs. .jiKI, it was also pub¬ 
lished in the Cnlriiltd (lazettp, which is 
th<‘ oftieial gazette pnvcnl)e,d in the Act 
In this noutieatiori. which bf'ars date 
7th of ^iiguaf 19(11. what purfiorts to be i 
sfiecificatioii of the sh.<re to be sold is ij- 
M'l'se terms : ''.share which caniio, 
be s|M'cified excluding the »e|>arate re¬ 
counts nnmliers—.” Then follows a 
list of the I'lS ,‘eparate accounts 


referred to. And at the end the follow* 
mg words occur : “All other shares besides 
that s|>ecified are excluded from the sale.” 

In the sale-notification issued on the 
(itii of August 1901, w’hich was apiiarently 
(he one affixed in the Collector’s office, 
(lie entry in column 5 (the spi'cification 
column) IS as follows ;— 

The ijnmh share cannot be particularised 
owing to separate accounts having been 
opened The share to be sold are those 
(xic) given in a separate sheet after exclud¬ 
ing the share in reaped of w’hieh the separate 
aeeimnts ha\e been opened.” 

The learned Judges of the High Court 
lia\o ghen in their judgment a translation 
of the \crnacular words in the notice. Tt 
is not necessary to consider whether their 
rendering is quite correct. For the fact 
rmiains that admittedly there was no 
s[)ecitication of the share to be sold beyond 
what has already been stated. The in¬ 
tending purchaser was left to gather for 
him^elf by going through an elaborate pro¬ 
cess of elimination the property that was 
ad\erti.sed for sale, and for which he was 
cx[Krtcd to bid. It is to be observed that 
the publication of the notice in the Caf- 
('utin Gazette is prescribed with the object 
of inviting purchasers from other quarters 
and thus not omfining the bidding to spe¬ 
culative money-lenders ^and rnuktears of 
(he neighbourhood, w'hich is hardb likely 
where the notifi<ation gives little or no 
partieiilais, as in tliis instance, in respect 
of the j)ro|MTtv advertised for sale. 

The ca.scs to which their Lordships’ at¬ 
tention has been invited give, in their 
opinion, no assistance in the determina¬ 
tion of the point at issue here. As already 
observed, eiKh ca.se must depend on its 
own (larticular facts; what has to be con¬ 
sidered is whether, having regard to all 
the circumstances, the specification was 
sufficiently definite and clear to induce 
likely buyers to appear and bid at the sale. 



VoL. XIX.] THE CALCUTTA WEEKLY NOTES. m 


Maharajah Sn* Eavaneshwar Prasad Singh Bahadur u. Baijnath Bam Goeska. 


It is not enough that they may go and 
obtain the re^f&islte information from the 
Collector’s office. In their Lordships’ 
opinion the particulars in the notice should 
be sufficient in themselves to tell pur¬ 
chasers what they are invited to bid for. 

Their Lordships, therefore, have no 
hesitation in agreeing with the Trial 
Judge that the notification in this case 
was insufficient and irregular, and not in 
compliance with the requirements of the 
law. 

Sec. 33 provides that no sale should be 
set aside on the ground that it was made 
contrary to the provisions of the Act, un¬ 
less the Plaintiff proves that he has sus¬ 
tained “ substantial injury ” by reason uf 
the irregularity complained of. The 
Trial Judge found that the property was 
worth a lakh of rupees, and that in con¬ 
sequence of the irregularity in the sale- 
notification the Defendant was enabled to 
buy it for one-third of its value. 

The learned Judges of the High Court, 
affcsr an elaborate calculation, thought 
that, considering the mortgages on the 
property, it had fetched at the sale a fair 
value. In view of this divergence of 
opinion their Lordships have examined 
the evidence for themselves, and they have 
come to the conclusion that the %'iew of 
the Trial Judge, both as regards the value 
and the fact that the lowness of the price 
vas du3 to the defectiveness of the notice, 
was Well-founded. With respect to the 
va'uo, the weight of evidence is clearly on 
the side of the Plaintiffs; whilst a reference 
to the bid-sheet and the testimony of 
Lalraakund and Korban Ali leave little 
room for doubt that the low figure at which 
the property waa knocked down was 
directly due to the paucity of genuine or 
subittantial bidders in consequence of the 
absence of proper specification in the sale- 
notification. 


Their Lordships cannot help regretting 
that the Commissioner did not annul the 
sale on the appeal preferred to him, which 
would have saved a long and harassing 
litigation extending over 12 years. 

Their Lordships are of opinion that the 
judgment and decree of the High Court 
ought to be set aside and the decree of 
the Subordinate Judge restored, savejmd 
except as to villages Matasi and Mirza- 
ganj, in r^^gard to which the claim is per¬ 
mitted to be withdrawn, with liberty to 
the Appellants to institute a fresh suit in 
respect thereof, if so a<lvised. The Ees- 
jxmdents must pay the cost of this appeal 
and of the appeal m th? High Court. And 
their Lordships will humbly advise His 
Majesty accordingly. 

Solicitors : Messrs. T. L. Wilson <& Co. 
for the Appellants. 

Solicitors • Messrs. Watkins and Hunter 
for the Rospondenls. 

B. D Appeal alloiced with costs. 
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Appeal fbom Ohigtxxl Decree 
No, ‘J50 OK 1912. 

Mookerjee, J. 


Gobisda Ch.andra 
SiiAHA and another, 
Appellants, 

V. 

Dwarkv Nath Patita, 
llespondent. 


Walm-ley, J 
1914, 

Heard, 10 and 

17, Julv. 

^ •f 

Judgment, 

21, July.) 
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ict/font r^cftterel uitlfuweiit tor purpoiei other 
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vvh’>vt nvj, *eUla*n«nt oe to tlHrnt.oa of tenon- 
rff-. Effect 0 ha'ilinfj oier wUh rte eftanre of tent 
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eritlentiar}/ vtlne o% in ahtenee o oral tvtdenre at 
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iion—Endoftement by pot office teturning regie- 
tered covet" o$ te me / hg addressee, ndtnissibiliig of 
—Presumption i arises from such endorsement as 
to dote of tender to addressee 

The Defendant took the premises in 
suit for a stationery shop as a tenant from 
the commencement of the Bengali year, 
the rent being fixed at a certain amount 
a year, hut the period during which the 
tenancy was to continue was not settUd 
The tenant continued in occupation aftir 
the end of the year and the landlords ac¬ 
cepted rent for the next year. The Plain¬ 
tiff landlords subsequently served a notice 
to quit by registered post. The notice 
was signed by an am-rauktear and wis 
dated the 10th Baisakh and called upon 
the Deftndant to vacate the premises with- 
*n the 31st Baisakh. The registered cover 
which wis addressed to the Defendant at 
his place of business was returned to the 
sender by the Postal authorities with an en 
dorscment that the addressee had refused to 
accept It. There was no oral evidence to 
show where the cover was posted or when 
and where it was tendered to the Defen¬ 
dant. On the cover were the seals of the 
office of posting and the office of destina¬ 
tion tw also an endorsement that the letter 
uas returned as the addressee refused to 
leceive it, the seals and the endorsement 
bearing date corresponding to the date of 
the notice. 

Hold —That under sec. 107 of the 
Tran.'ifer of Property Act which was 
in force at the time a lease of immoveable 
fToptrly from year to year or for any tune 
excel dmg one year or reserving a yearly 
rent could be made only by a registered 
instrument and conseguenVy the Defen¬ 
dant became a tenant for one year only 
and in the ahs‘ nee of an agreement to the 
I ontraly/fMthin the meaning of see. 116 of 
the Act, the effed of his holding over Wd,s 
that after the expiry of the year in which 


the tenancy took effect, it was renewed 
from month to month and %as terminable 
by the lessors by fifteen days’ notice expir¬ 
ing with the end of a month of the tenancy. 

That the notice was a fifteen days’ notice 
and was properly signed. 

It was not intended to lay down in 
SuBADANi V. Durga Charan (8) that in 
calculating the 15 days the day on which 
the notice was served as also the date on 
which the notice expired were both to he 
excluded. 

That the preponderance of judicial 
authority is in favour of the view that what 
purports to be the impression of a post 
office seal on an enve'ope which has been 
posted may he presumed to he genuine, 
at any rate, when its genuineness is not 
expressly questioned; that the post mark 
when proved or assumed to be genuine 
implies an assertion that the date on the 
mark is the date of affixing it, that it is 
evidence that the p^ace or office mentioned 
therein was actually the place where it 
was affixed and from the date in the post 
mark of the office of posting on the cover 
It might he inferred that the letter was 
posted at that office on that date and from 
the date in the post mark of the office of 
destination it night be inferred that the 
letter reached that office on that date, but 
the endorsement on.thc cover was not a<t- 
mmible in evidence in proof of the alle¬ 
gation that the cover was tendered to and 
refused by the addressee on the date of the 
endorsement and in the absence of any 
evidence on this point and the cover being 
addressed to the Defendant at his place of 
business which there was nothing to show 
was his residence within the meaning of 
sec. 106, the Plaintiff failed to prove that 
the notice was duly served on the De- 
finffant. 

(8) I. L, S. 28 C«l. 118: a. a 4 O.W. ST. 

700 (1000). 
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That proof the facf that a letter 
^ correctly addreseed has been posted and has 
not been received back through the Dead 
Letter Office may justify the presumption 
that it had been delivered in due course 
of mail to the addressee, but proof of the 
fact that a letter has been duly posted 
and has been returned by the Postal 
authorities does not justify the presump¬ 
tion that it has been so returned, because 
it has been refused by the addressee, 
much less is there a presumption that 
the cover has been tendered to the add¬ 
ressee on a particular date. 

The presumption mentioned in sec. 114 
of the Evidence Act is not a presumption 
of law but a presumption of fact and 
where as in the present egse the Defen¬ 
dant pledges his oath that the cover was 
never tendered to him the Court could not 
treat the presumption of r gularity of 
official business as conclusive against 
him. 

This was an appeal from a decision of 
Maulvi Ali Ahmad, Subordinate Judge, 
Caeca, dated 1st March 1913. 

The material facts will appear from the 
judgment. 

Babus Baidya Nath Dutta, Benode 
Behari Mukhcrjtc, and Satindra Nath 
Mukherjee for the Appellants. 

Babu Gunada Cdiarm Sen, for the 
Eespondent. 

The Judgment of the Court was as 
follows;— 

This is an appeal on behalf of the 
Plaintiffs in a suit for ejectment of the 
Defendant, on the allegation that he held 
as a tenant of the disputed premises from 
month to month and had failed to vacate 
the land in spite of service of notice to 
quit i the Defendant resisted the claim on 
the ground that his tenancy had not been 
validly terminated. The Subordinate 


Judge has given effect to this contention 
and has dismissed the suit; on the present 
appeal, three points have emerged for con¬ 
sideration, namely, first, was the. Defend¬ 
ant, as alleged by the Plaintiffs, a tenant 
from month to month, entitled only tol 
hfteen days’ notice to quit ; secondly, was' 
the notice in proper form : and, thirdly, 
was the notice served in accordance with 
law? 

As regards the first question, the case 
for the Defendaiit is that he took the pre¬ 
mises from the commencement of the 
Bengali year 1306, that the rent was fixed 
at Rs. 275 a year and that the period 
during which the tenancy was to continue 
was not settled. It is plain that the De¬ 
fendant became a tenant for one year only, 
for a rent of Rs. 275; because, under 
sec. 107 of the Transfer of Property Act 
which was in force when the tenancy waa 
constituted, a lease of immoveable property 
from year to year or for any term exceeding 
one year, or reserving a yearly rent could- 
be made only by a registered instrument. 
The ixwition, consequently, was that the 
tenancy would, in ordinary course, exj«e 
at the end of the year 1306. The tenant, 
however, continued in occupation and the 
landlords accepted rent from him for 1307; 
in other words, the tenant held over, tfie 
legal effect whereof is deducible from sec. 
116 of the Transfer of Property Act. . That 
section, we (luote only so much of it as is 
applicable to the present case, is in these 
terms : “ If a lessee of property remains 

in possession thereof after the determina¬ 
tion of tlie lease granteiLto the lessee, and 
the lessor or his legal representative ac¬ 
cepts rent from the lessee or otherwise 
assents to his continuing in possession, 
the lease is, in the absence of an 
agreement to the contrary, renewed 
from year to year, or from month 
to month, according to the purpose for 
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which th3 property is leased as specified 
in sec. 106.” In the case before us, the 
lease was neither for agricultural nor for 
manufacturing pur[)oses within the mean¬ 
ing of sec. 106, as the Defendant had 
taken the property for a stationery shop. 
The lease was consequently renewed, 
I'Timd ficie, from month to month. The 
question next arises, whether there was 
‘‘an agreement to the contrary” within 
the meaning of sec. 116. As was pointed 
cut by iMaclcan, C. J., in Trailokyanath </. 
Sarat Chandra (1), the agreement men¬ 
tioned means an agreement as to the 
terms of the holding over. Now, there is 
no proof of an express agreement as to 
the terms on which the tenant was to 
hold over. But it is argued that as the 
rent was originally agre.'d to be an annual 
rent, there was an implied agreement 
that if the tenant held over, he should 
hold over from year to year. This argu¬ 
ment IS obviously fillacious. Let us as¬ 
sume that the mode in which the rent is 
expn'ssed to be r('.('rved, for example at 
so much a year, affords a presumption that 
the (enanev is of a character correspond¬ 
ing to it [Wilkinson v. Hall (2)], though 
It is plain that the rule is not of universal 
application and the presumption of a 
yearly taking does not always arise from 
the rent being payable yearly [Atherstone 
\ Bostock irilsYni V. Abott (4)]. The 
argurueril for the Defnudant in .substance 
is (hat the leas’ waf for one yeai, coupled 
with an implied agreement that the ten¬ 
ant Would hold over from year to yar; 
tliis, in .substance, would be a lease 
fn)m year to year, which under sec. 
107 could not be created excapt by 
H registered instrument. In fact, this 

(I) F. L n. ae 1 - 1.1 I23(ie;): » a 8 c. \V. 

' ^ K. (01 (10C4). 

(21 » X. r. f.f 8 ; 43 R. R, 725,1837) 

13) 8 M. itnil a fill (1^41), 

(4) 3 B. ml C. 8i (1324,. 


is an ingenious attempt to substitute 
for a base from year to year, a ten¬ 
ancy for one year coupled with an agree¬ 
ment to renew it from year to year 
[Motilal V. Darjeeling Municipality (5)1. 
We hold accordingly that there was no 
‘ agreement to the contrary” within 
the meaning of see. 116, and that after 
the expiry of the year in which the tenancy 
took effect, it was renew-ed from month 
to month [Debendra Nath v. Shyama 
I'lasanna (6), Durginikarini v. Gobardhan 
Bose (7)]; under sec. 106, this tenancy 
was terminable by the lessors by fifteen 
days’ notice expiring with the end of a 
month of the tenancy. 

As regards the second question, two ob¬ 
jections have been taken to the form of 
the notice, namely, first, that the notice, 
which was dated the 16th Baisakh 1318 
and may, for the present purpose, b© 
assumed to have been sei-ved on that date, 
called uj)on the Defendant to vacate the 
j>remi.scs ‘‘within” (that is, not later 
ll an) the 31.st Ikiiiakh 1318; and, second'y, 
that the notice wi»s signed on behalf of 
the first Plaintiff by one Bharat Chandra 
De. These objections are manifestly 
groundless. A notice served on the 16tb 
Baisakh which calls upon the tenant to 
quit on the 3l8t Baisakh (the last day of 
that month) gives the tenant fifteen days’ 
notice excluding the day on which the 
notice is served and expiring with the end 
of a month of the tenancy. The case of 
Suhadmi v. Durga Charan (8), upon which 
much stress has been laid by the Defen¬ 
dant, is clearly distinguishable. In that 
case, the notice wa«3 served on the 16th 
Falgun and required the tenant to quit the 
land on the 3()th Falgun. It was contend- 

(r>) I7C t. J IA7(l0i?'. 

«) 11 f. W. N. 1121 (i»o). 

(7) V4 I C. 18 ) 11914) 

(8) I. L R. 28 C«l Jl): I. c 4 C. W. If 790 

tmo). 
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ed on behalf of the landlord that if the day 
on which the notice was served was taken 
into account, the tenant had fifteen days’ 
notice. This contention was overruled, 
and it was held that he had only fourteen 
clear days’ notice, while he was entitled 
under sec. 106 to fifteen clear days’ notice. 
It is plain that the learned Judges took 
into account the day on which the notice 
w'as to expire and excluded from calcula¬ 
tion only the day on which the notice was 
served. The learned Judges plainly could 
not have intended to use the expression 
“clear days” in its technical sense that 
the time is to be reckoned exc’usive of both 
the first and last days [iJ. v, Hereford¬ 
shire (9) and Liffin v. Pitcher (10)]. The 
judgment, taken as a whole, ind.cates con¬ 
clusively that when they laid down tint 
the fifteen days’ notice mentioned in sec. 
105 meant fifteen clear days' notice, they 
never intended to hold that, in calculating 
the fifteen days, the day on which the 
notice is served, as also the date on whicli 
the notice expires, are both to be excluded. 
This is in accord with what may be taken 
as the well settled rule on the subject. 
[Tier V. Grafton (11), Doe v. Matthews 
(1-) and Poole v. Warren (13).] The 
contention that the notice was not a fifteen 
days’ notice to quit must consequently be 
oven'uled. The second objection that the 
notice was not signed by the first Plain¬ 
tiff is equally untenable. S^c. 106 re¬ 
quires the notice to be in writing signed 
by or on behalf of the person giving it. 
The notice in this case was signed by 
Bharat Chandra Dc, am-muktear of the 
first Plaintiff Hari Dass Shaha. The 
powar-of-attorney has not been produced, 
but the Defendant admitted that he was 

IP) a AM f.^^ (lAvO’. 

(10) t !». wliLE X 8. TSi (•‘♦'•I. 

Ill) 18 Q. It. 4Pil; R. R. tli (U62). 

(i2t 11 (1 n. a;A(iAni. 

(13) bA. auilK 6b7U8.8. 


the am-muktear. The objection is clearly 
untenable, as the notice was signed by an 
authorized agent. 

As regards the third question, we have 
to concider whether the notice was served 
m accordance with the second paragraph 
of sec. 106 whicli provides as follows:— 
'* every notice under this section must be 
in writing, signed by or on behalf of the 
person giv.ng it, and tendered or deliver¬ 
ed either personally to the party who is 
intended to be bound by it, or to one of 
his family or servants at his residence or 
(if such tender or delivery is not practi¬ 
cable) affixed to a conspicuous part of the 
property.” In this case, attempt W'as 
made by the Plaintiffs to comply with the 
requirements of the law by forwarding 
the noticj to th > Defendant in a register¬ 
ed cover through the post office. The 
cover was ultirrately returned to the Plain¬ 
tiffs by the Postal authorities on the al¬ 
legation that the addressee had refused 
to accept it. The cover with the notice 
contained therein has been produced in 
the course of the trial. There is no oral 
eiidence to show when the cover was 
posted, nor has the postal peon been exa¬ 
mined to prove when .'•nd where the cover 
was tendered to the Defendant. The 
only oral evidencj pn the subject is a 
statement by the agent of the Plaintiff 
who pledges his oath that he had given 
nctlce by a registered covef. The De¬ 
fendant, on the other hand, asserted in the 
course of his deposition that the cover in 
question had never been tendered to him. 
In these circumstances the question re¬ 
quires consideration, w'hether the Pkiin- 
tiffs have proved that the notice was ten¬ 
dered either personally to the Defendant 
or to one of his family or servants at hia 
residence, at least fiftacn days before tha 
expiry of the month of Baisakh, that is, 
not later than the 16th Baisakh. The 
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eviflence for the determination of this 
question consists of the envelope and its 
contents (the notice). The notice, on the 
face of it, is dated the 16tlb Baisakh, 1318. 

The envelope is addressed to the Defen¬ 
dant: “ Dwarkanath Patita, P. 0. Nara- 
yangnnj, Bhagwangnnj Bazar, Nij Gadi.” 
In a corner is the following endorse¬ 
ment " from Madangunj, Gobindachandra 
Shaha” (the second Plaintiff); on the 
throe postage stamps affixed to the en¬ 
velope, \ve have what purport to be im¬ 
pressions of the seal of the Madangunj 
Post Office, each bears date the 29th 
April 1911, which coriesponds to the 16th 
Baisakh 1318. Wc have also a very 
faint and almost illogible impresslcoa of 
the seal of the’Narayangunj Post Office, 
dated the 29th April 1911. We have 
ferther an impression of the seal of the 
Jladcingunj Post Office, dated the 1st May 
1911. In addition, wo have two endorse¬ 
ments on the cover in the following 
terms:— 

(1) ‘‘This letter returned as tha add¬ 
ressee refused to receive it. No. 5 
29-4-1911.” 

(2) ‘‘ Refused and returned to sender. 
J. C. G. 1-5-1911.” 

The first of these endorsements is in 
Bengali and the seigond is in English. 
The first |)oint for determination is, when 
was the letter postnl? There is, as we 
have said, no oral evidence on the subject 
and we are left entirely to the post maiks 
on the envelops. The use of a post 
mark in evidence involves at least three 
distinct principles. In the first place, the 
qpcstitju arises, may it be inferred from 
the presence of what purports to be the 
offici J mark, that the mark was genuine- 
h affixed by an officer of the post office 
concerned V '^is is a question of authen¬ 
tication and may ha answered in the 
affirmative, though ttfere has been some 


fluctuation of judicial opinion on the sub¬ 
ject. In R. V. Johnson (14), an objec¬ 
tion to the use of an Irish post mark • s 
evidence of a posting in Ireland, to the 
effect that “there was no evidence that 
cither of the papers was received from the 
post office which might have been ascer- 
lained by the persons employed in that 
office,” was not sanctioned. In B. v. 
II atson (15), a post mark was held not 
sufficient to show posting at the place 
named. In Arcangelo v. Thompson (16), 
a post mark was assumed genuine in 
proving receipt of a letter in a certain 
>ear. In R. v. Plumer (17), post office 
marks were used to shew that a letter 
came to a particular office and similarly 
IP Hitchon V. Best (18), a post mark was 
presumed to be genuine. In Fletcher v. 
Praddyll (19), a ixistmistress was called 
to identify a post mark. In Abbey v. 
Lyll (20), Gase'ee, J., said—“ when it is 
disputed, it ought perhaps to be proved, 
though what might be deemed to amount 
to proof is not clear.” In Warren v. 
11 arren (21), the postmaster of one of 
the offices was called to prove the post 
mark. la Shiply v. Todhunter (22), and 
Sfocken v. Collen (23), post marks were 
presumed genuine. But in Wood Cock 
7. Moulds worth (24), it w’as said that 
8(>ine witne.ss must prove the post marks. 
In the United State's there aro cases in 
which post marks have been presumed 
genuine ; New Haven v. Mitchell (26); 

(14) 7 EmI 66 (66, 70) (18'6). 

(*5) 1 Camp. 216 (1808) 

(16) 2 Camp 620 ( 23 (1811). 

(17) Ruaa and Rj. 864 (1814). 

118) 2 B. and B 2«9 (IMO), 

(15) 8 Stark 61 (1821). 

(20) .6 Brnff 29S (1889*. 

(21/ 1 O. M and R. 260 (1884 . 

(22) 7 and P. 680 (680 (1888). 

(28) 7 M and W 616 (1S41). 

(24) 16 U and W. 124 <1846) 

(26) 16 Cona. 208 (226). 
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Burgm V, Clark (26). The prepondet* 
ance of Judicial authoritj is in favour .'f 
the view that what purports to be the im¬ 
pression of a post office seal on an en¬ 
velope whi<ffi has been posted may be 
presumed to be genume, at any rate'i 
where its genuineness is not expressly 
questioned. 

In the second place, the question arises, 
whether, if the post mark be tak^ as 
genuine, it is evidence that the cover 
tearing it was stamped on the date tho 
imiuression bears. The answer has bsen 
given yi the affirmative. In Canning's 
Trial (27), a post mark, venfied as authen 
tic by the clerk, was admitted to shov 
that the cover passed through the offiof 
on the date of the mark. In Fletcher v 
Braddyll (19), a post mark was used u 
show that the letter existed on the dat< 
thereof. In Abbey v Lyll (20), a posi 
mark on the cover was used to show thal 
the enclosed letter was wrongly dated 
In Slacken v. Gotten (23), a post mark wat 
used to shew the hour of posting a notice. 
These cases show that the post mark 
when proved or assumed to be genuine, 
implies an assertion that the date on the 
mark is the date of affixing it. In the 
third place, on the same principle the 
post mark is evidence that the place oi 
office mentioned therein was actually tho 
place, where it was affixed: Canning's 
Trial (27); R. v. Johnson (14). We may 
consequently infer from the date in the 
three post marks on the three postage 
stamps on the cover, that the letter was 
posted at Madangunj, on the 29th Apnl 
1911. It is necessary to rely on the date 
lu the post marks, because the mere fact 

(14) 7 Bub «fi (M, 70 ( 805) 

(15) 8 Sxirk 44 (Isa y 

> (80) 6 Bing. 808 (l-i3t*), 

(SI) 7 M. Mid W. 616 (1841). 

ta«i a Ind. 860. 

(87) 10 How 8. and Tr. 170 (1764). 


that the notice is dated the 29tAi Aprfl 
1911, does not show that it must have 
been posted on the same date. As was said 
IE Phelan v. H. W. Mutual Life Ins^ Co, 
(28), expenence indicates no such nap- 
form connection between the date of a 
letter and the time of its mailing as to^ 
raise an inference that a letter was posted 
on the day of its date. The next 4^68- 
lion, which requires cons deration, is, when 
was the cover tendered to the addressee. 
For thiS purpose, it would be necessary tc 
know the usual course of mail between ths 
place of posting and the p'ace of receipt, 
for the inference is that the article posted 
was deliveied m due course of post 
[Pitts V Hartford (29)]. We have here 
no evidence on the subject, and the Court 
cannot take as matters of public notoriety 
the runmng time of trains between two 
places on a particular day, the number of 
mail trains within a g.ven time and other 
like facts involved in such an enquiry 
[Wiggim v. Burkham (30)]. We are, 
therefore, obliged to rely upon the date 
in the post mark of the Marayangunj Post 
Office This shows that the cover reached 
that office on the icry date it was posted 
at Madangunj, le., 29th Apnl 1911; but 
it does not follow that it was tendered to 
the addressee on the same date, as was 
said in Harhj v Preston (31), the date of 
delivery of an article sent by mail cannot 
necessarily be inferred from the post mark 
of the receiving office; this observation 
applies with special force to registered 
articles which are deliveied by the post 
office only between specified working 
hours. The Plaintiffs are, consequently, 
driven to rely upon the vernacular en¬ 
dorsement on the cover, and this leads to 

(28) 113 N. T. 147 ; <0 Am St. Rep. 441. 

i29) 86 Conn. 376 , 60 Am St Rep 86. 

(30) 10 Wallace 12{>. 

(SI) 1 Patt aud H. 888. 
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th3 question, whether that endorsement 
adiiiissible in evidence. The endorse¬ 
ment is not signed, but it is urged that 
it must have been made by the peon No. 6 
who was probably entrusted with the 
delivery of the letter to the addressee. 
Asaume the endorsement to be genuine; 
but still there remains the question, whe¬ 
ther it is admissible in proof of the fact 
recited therein, namely, that the cover had 
been tendered to the addressee on the 
29th April 1911, and had been refused by 
him. This plainly is at best a record of 
a statement by the peon. Such a state¬ 
ment would hav3 been admissib’e under 
sec. 32 {2} of the Indian Evidence Act, 
if it had been provvHl that the peon was 
dead or could not be found or had become 
incapable of giving evidence or that his 
attendance could not be procured without 
an unreasonable amount of delay or ex- 
l)ense. No foundation, however, has been 
laid for the reception of the evidence 
under sec. 32 (2). The only other sec¬ 
tion w’hich deals with statements by per¬ 
sons w’ho cannot be called as witness, 
namely, sec. 33 has no application. Nor 
can any assistance be derived from the 
group of sections relating to statements 
made under special circumstances. It 
cannot be argued with any show of reason 
that the endorsement is admissible, be- 
(ause it is a statement made by a public 
offio'r in the di.scharge of his duty; our 
attention has not been drawn to any pro- 
Msion of th' Indian Evidence Act, which 
v(juld make a statement admis.sible on 
Mich a ground, indeed, if such a ground 
Jor admission of evidence was recognised, 
sec. 32 (2) would he superfluous. The 
it.fcreiice follows, accordingly, that the 
K macular endorsement on the cover 
loentionc'dilhove is not admissible in evi¬ 
dence in proof of the allegation that the 
cov.-r was tendered to and refused by the 


addressee on the 29th April 1911. But 
it has been argued that this view is 
c}}po.sed to the decision in Jogendra 
Chandra v. Dwarkanath (32). That case, 
how^ever, if it be assumed to have been 
correctly decided, is clearly distinguish¬ 
able. There a suit was brought for eject¬ 
ment of a tenant of an agricultural hold¬ 
ing, and the question aro.se whether the 
tenancy had been terminated by service 
cl notice to quit. The Plaintiffs allege! 
that they had sent a notice to the Defen¬ 
dant in a registered cover duly posted, 
which had been returned to them by the 
I’ostal authorities on the allegation that 
ir had been refused by the addressee. 
The Courts below held that these facts 
vere proved, but it does not transpire 
from the judgments, on what evidence 
this conclusion was based; both Courts, 
how'ever, held that there was no service 
of notice, as the Defendant had not opened 
th^ letter and become acquainted with 
its contents. The Plaintiffs appealed to 
this Court on the ground that the bare 
fact of refusal to take and open the 
n gistered cover did not entitle the Defen¬ 
dant to plead non-service of notice. In 
the course of the argument for the Appel¬ 
lants in this Court, reference was made 
by their counsel to sec. 16, illus. (6), of 
the Indian Evidence Act and to the cases 
of Papillon V. Brantbn (33), and Looif 
Ali V. Pearee Mohun (34); the attention 
of thi Court was also drawn to evidence 
o" service of notice; we have not been 
able to ascertain what particular evidence 
of service had been given, as after this 
lopse of time the record must have been 
destroyed. On the evidence on the record 
and on the arguments mentioned, the 
Court made the following observation: 

(??) I. r.. P. iRO». rsi (iss*.) 

f, 11. him) X. M'(t‘6C). 

(34) 14 W, a 338(1871). 
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“ the service of the notice in another form 
(that is, other than service by actually 
handing the notice) was, however, proved, 
having been effected by u registered letter, 
the posting of which was proved and 
v.’hich was produced in Court in the cover 
in which it was despatched, that cover 
containing the notice, with an endorse¬ 
ment u^xm it purporting to be by an 
officer of the post office stating the re¬ 
fusal by the Defendant to receive the 
document. n|x)n the ca&es cited before 
us, viz., Lnoff AU v. Pearee Mohun (.S4), 
and Papillon v. Dranton (33), and having 
tegard also to sec. 16, illus. (b), of the Evi¬ 
dence Act, we think that only a captious 
doubt could lead us to regard that service 
i».s insufficient.” It has been argued that 
the learned Judges held solely on what 
purported to be an endorsement by an 
officer of the post office that the cover 
had been tendered to and refused by the 
addressee. If the learned Judges intend- 
<d to lay this down as a matter of law. 
it is worthy of note that the question of 
the admissibility of the (‘iidorsement was 
not argued before them : if there was evi 
dence to show that the [>eon was dead or 
not available, the endorsement might be 
admissible under sec. 32 (2) of the Indian 
Evidence Act. In the absence of informa¬ 
tion as to evidence of service of notice to 
w'hich the attention of the Court was 
drawn, we are not proi>ared to treat the 
ueci.sion as a binding authority in support 
of the proposition that an endorsement 
t4 the description now be*'ore us is admis¬ 
sible in evidence, though the requisite 
conditions for admissibility mentioned ir 
sec. 32 have not bt«n fulfilled. We may 
further point out that the wide interpre 
tation suggested by the Plaintiffs is not 
justified by the authorities mentioned ir» 

(S8) s If. Md IT. 618 (I660I. 

(84) 16 W. R. S88 kWI), \ 


the judgment; illustration (6) to sec. 16 is 
in these terms: “the question is, whe¬ 
ther a |>iirticuliir letter reached A. The 
facts that it wu's posted in due course and 
was not returned through the Dead Letter 
Office are iclcvam.” Thi.s is very differ¬ 
ent from the as.si'rtjon that if the letter 
i- returned with u note thereon by the 
peon that it had been temdered to and re- 
lised by the addressee, the inference fol¬ 
lows that it was su ae1uall\ tendered and 
refused. The ease of Lnotj AU v. Pearee 
Mohun (31) was decided l>efore the In¬ 
dian Evidence Act came into force and 
cannot be treated as an authority on the 
question of the admissibility of evidence 
under see. 32 (2): but the facts are so 
meagrely stated in the judgment that, 
even treated as sneh authority, it is quite 
inconclusive : all that apjiears is that one 
ef tile Plaintitfs sent a notic<* to the De¬ 
fendant in a cover, which was refused by 
the addri*.s.st'e. came lack to the hands of 
tiu' sender and \\a.s produced in Court. 
What eviileuee there was on the jxiiat 
does not appear, but wc have the follow¬ 
ing observation in another part of the 
judgiiKUit, ‘‘ (hat letter was forwarded to 
him by jxist duly registered and we must 
presume that it was tendered to him; he, 
therefore, cannot take ad\autage of his 
refusal to take it.” The ease of Papillon 
\. Pranton (33) was of a very different 
cliaraeti'r. 'rheri' the tenant posted a 
I otice to the agent of the landlord on the 
morning of the 2Jth March 1859. The 
agent was in his office until 6 or 7 o’clock 
111 the evening: he did not receive the 
letter, but found it the next morning. 
'I'hc .)ury found upon all these circum¬ 
stances that as the, letter had been jxisted 
in the morning and had to be carried from 
Waterloo Place to the Temple, it must- 

(SS) 5 H. Md N. 618 (1860). 

(84) 16 W R. 233 (1871). 
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have reached the office of the agent the 
same evening, probably after he had lef^ 
An application vi-as made to set aside this 
verdict, but the Exchanger Chamber de 
dined to grant a rule. This again is 
clearly a very different case' from that of 
Jogendra Chandra v. Dwarkanath (32). 
It may be further observed that in a case 
under the Trans<^er of Property Act 
[Subadam v. Durga Gharan (8)], wheie 
reference is made to Rajant v. Hafisauuifta 
(35), it \vas said that service of notice 
by a registered letter through the post 
office is not necessarily a non-compliance 
with the provisions of sec. 106, if there 
is evidence that the peon tendered or 
delivered the notice either personalh to 
the party or to one of his family or to his 
servant. In both these cases receipts 
signed by the addressee were produced, 
and that clearly was sufficient proof o^' 
good service. The case of Istmtl Khan v. 
Kah Krishna (.*16) does not cairy the 
matter further than Jogendra Chandra \ 
Dwarkanath (32). Finally the decision 
in Jogendra Chandra v. Dwarkanath (32) 
is no authontj for the proposition that tlie 
cover muot be assumed to have been ten¬ 
dered to the addressee on the particulai 
date, if any, which the endorsement may 
bear. Neither in Jogendra Chaijndra v. 
Drmrhanath t32), nor m Loot/ Ah v. 
Pearee Mohun (34), did any question arise 
as to the particular date on which the 
notice haA been served. On that question 
Mf assistance can be derived from the 
principle embodied in sec. 16 of the Indian 
Fvidence Act, namely, that when there 
if a question whether a jiarticular act was 
aone, the existence of any course of busi- 

0) I. L. R. 28 C»l. 118: 8. c. 4 C. W, N. 790 

(l»00l. 

I. L. R. 15 Cal. 8-il (t88i>). 

(34) la W. R. 22,1, 224 (1871). 

(86) 4 C. W, N. 672 (1900). 

(861 6 C. W. N. 184 (I87) (11101), 


ness according to which it naturally 
would have been done is a relevant fact. 
In the case before us, the Plaintiffs can 
succeed only upon proof that on the 29th 
April 1911, the cover was tendered either 
personally to the Defendant or to one of 
his family or servants at his residence and 
was refused by the Defendant. The 
vernacular endorsement is not admissible 
tor this purpose and cannot be treated as 
evidence of the events recited therein. 
Nor wmuld sec. 114 of the Indian Evidence 
Act and illustration (/) thereto, which are 
mentioned in the case of Mir Tapaura 
Hossain v. Gopi Narayan (37), be suffi¬ 
cient to remove the difficulty in the way 
of the Plaintiffs; even if we presume it 
as likely that the cover was tendered to 
the addressee, w^e cannot assume that it 
was so tendered on the 29th April 1911, 
vet such assumption i.s essential for the 
success of the Plaintiffs. Proof of the 
fact that a letter correctly addressed has 
been posted and has not been received 
back through the Dead Letter Office may 
justify the presumption that it had been 
delivered in due course of mail to the 
addressee, but proof of the fact that a 
1( tter has bi'cn duly posted and has been 
returned by the Postal authoritie.s does 
not justify the presumption that it has 
been so returned because it has been re- 
fuppd by the addressi^e, for it may well 
lie that it has been returned because the 
addressee has not been found; much lesi 
IS there a presumption that the cover has- 
bf en tendered to the addressee on a parti¬ 
cular date. We may further jxiint out 
that the presumption mentioned ^in 
sec. 114 is not a presumption of law but 
a presumption of fact, and where, as in 
this case, the Defendant pledges his oath 
that the cover was never tendered to him,, 
we cannot treat the presumption of lee* 

' p7) 7 0. L J 267 (368) (1S07). 
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gdllKfity of official business as conclusive 
against him. We have finally the not 
unin^rtant fact that the cover was 
addressed to the Defendant at his gadi or 
place of business; there is nothing to 
show that that was his residence within 
the meaning of sec. 106. Wc are, conse¬ 
quently, of opinion that the Plaintiffs 
have failed to prove that the notice wae 
duly* served on the Defendant. 

The result is that the decree of the Sub¬ 
ordinate Judge 13 confirmed and this 
appeal dismissed with costs. 

Appeal dismissed. 

COIVXL APPELLATE JtTBISDIOTION. ] 

Appeal from Original Decree 
No. 413 OF 1912. 

Januki Persad 
Jha & ors., Plain¬ 
tiffs, Appellants, 

V. 

Babu Lal Jha 
and ors., Defen¬ 
dants, Kespondents. 

Pinpannt Regulntion, III o' *A7f, 
sm. ti^ J4t -tiecord ot-rights, affect oj — 

Suit ehttlfengmg record, mauttaitubitily of— 
&f acini limitttton—LimUation Act [IX of 1908), 
aan 89, how for nffeeta Itegoloaion III of 1878— 
Minora how affa> tad by the Ragvlation 

The Plaintiffs some' of whom were 
minors suM the Defendants for partition 
of lands held in common hut not as joint 
family property. In the record-of-rights 
prepared under Reg. Ill of 1873 the De¬ 
fendants had been recorded as proprietor 
and mokararidar in respect of the lands. 
The suit was brought after three years 
from the date of the publication of the 
record ; 

Held —That the policy of Regulation 
III of 1873 was to have a complete liA- 
cotd-of-rigffils and interests in land in the 


Sonthal Parganas and to exclude the 
jurisdiction of Civil Courts except «n 
certain matters provided for in the Regu¬ 
lation. 

That the suit so far as it regarded the 
proprietary rights tn the land was barred 
by limitation under sec. 36A of the Regu¬ 
lation. 

That the Limitation Act is applicable 
to the Sonthal Parganas, but sec. 29 of 
Act IX of 1908 saves all provisions of 
local laics as to limitation and does not 
therefore affect the three years’ rule under 
sec. 25A of the Regulation 

That the Regulation does not make any 
exception in favour of minors and the* 
minority provisions of the general Limi¬ 
tation ,4ct has nfercnce to the periods of 
limitation prescribed tii that .Act. 

That the notice provided by sec. 14 is 
to the people of the village irrespective of 
age or intelligence and as the law makes 
the record-of-rights conclusive proof of 
the rights and interests therein recorded 
the Defendants could not be called upon 
to prove the sen ice of the required notices. 

This was an aptieal preferred on the 
‘20th November 1912, fiom a decision • f 
E. A, Guest, pjsq.. Subordinate Judge of 
Zilla Sonthal Parganas, da^^ed the 17|h 
June 1912 

The material facts will appear from the 
judgment. 

Babus i’nia Kah Mukherjee, Mohini 
Mohan Chatterjee for the Appellants. 

Babus Mohendra Nath Roy, Dhirendra 
Lal Kastgir, Jogesh Chandra Bose, 
Surendra Nath Ghosal and Prohodh 
Chandra Duff for the Respondents. 

r 

The Judoment of thb Court wa,8 a4 
follows:— . ’ . 

This 18 a partition suit brought by thft' 


D. Chatterjee, J. 
Walmsley, J. 

1914, 

Heard, 30, Jam*. 
Judgment, 

20, July. 
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Januki Petisad .Tha v. Babu Lal Jha. 

Plaintiffs against their uncles, Defendanis 
Nos. 1 and 2, and their descendants who 
m'e Defendants Nos. 3—10. 

Joyrani Diitt, the grandfather, died in 
1205, leaving three sons Babulal, Surjee 
and Dinobandhii. These three brothers 
remained joint up to about 1302, when 
they sejMiratcd in mess, and the income 
of the family juoperties which remained 
joint used to he divided in three equal 
share.s. In this state of things Surje > 
died about 1308 leaving four sons who are 
the Plaintiffs. Of these. Plaintiffs Nos. 1 
anl -2 have attained majority and the 
other J’laintiffs aiv minors. So far the 
facts ma} be taken as established. Tlie 
Plaintiffs slate that on the death of llum 
father the fami!^ ()ro|iertie> remained m 
eharge of their imeh N. Delendants Nos. 1 
and 2. who us *d to pay them small amoiinl... 
lor the hare neet'srsities of life and wet.' 
thendoie liable to lender aeeounts for the 
l^riod sub8e(|uent to the <l(*ath of thi'ii 
father Barring tin* question of ac<‘Ounta- 
bilit> which he denies. Defendant No. 2 
inoie oi less .sii|)|)ort.s the ease ol th 
Plaintiffs. Det' tidanls Nos. 1, 3 and 1 
leally opj>ose the suit. I’lu'y say that pro- 
fierty No. 2 lM*irig the /amindary interest 
m 5 as. I ps. thereof was acquired hy De¬ 
fendant No. I witJi Ids own money in the 
name of his fatlit r and the nioUaran of 
10 as. s ps. in his own name: that he has 
been re<-orded in the settlement records 
a.' the proprietor and inohnniriflar and 
the suit )s barred by limitation under 
litgidation III of 1872 in respect of this 
|ro}iert_\ and properties Nos. 5 and H. 
'L’hcy say that Defendant No. 1 had no 
objection to divide projierty No. 2 at the 
time of the partition, but the father of the 
Plaitj^s and Defendant No. 2 gave up 
iheir lffi,re and took the whole of proi)erty 
No, 7 instead They repudiate their 
acoountability and claim contribution to 


some debts alleged to be duo from The 
family. 

The learned Subordinate Judge has held 
that the suit for properties Nos. 2, 5 and 
8 is barred by the provisions of Eegula- 
tion III of 1872 ; he has decreed partition 
of the other properties and dismissed the 
claim for accounts : he has also made the 
Plaintiffs liable to pay Jrd share in cer¬ 
tain debts. It is contended in appeal 
before us ;— 

(li That the Defendants who plead the 
Regulation in bar of the suit have not 
proved that the notices required by the 
Regulation were duly served and cannot 
fherefori' invoke the aid of the Regula¬ 
tion : 

(2) 'rhat the notices rcipiired by the 
Regulation could nut even if served affeci 
the minors who could not in law be consi¬ 
dered as cognizant of any proceedings 
taken : 

(3) That the Plaintiff's were minoos 
when the rfH-ord-of-rights was made and 
I he Defendant No. 1 who was then the 
Ldrtd ()l the family was recorded as such 
kfiftn and the Regulation does not bar the 
I n'sent suit . 

(f) That ihe orchard in MauKa Hoiiga 
which was added at the instance of the 
Defendants as joint property should have 
been included in the decree : 

(5) That if Defendants’ case as to pro¬ 
perties Nos. 2, 5 and 8 was allowed, the 
share of the Plaintiff's in property No. 7 
should have been ^ instead of Jrd : 

ffi) That the Defendants should ha/e 
been held to be accountable since the 
neafh of the Plaintiffs’ father : 

t7> That the debts incurred after parti¬ 
tion should not have been thrown upon 
the Plaintiffs: 

(8) That the expenses of the sradh 
should not have been divided equally in 
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the absence of a contract to bear the same 
in equal shares. 

■ The first three questions raised by the 
Appellants would have been of great 
force if it were not for the peculiar pro¬ 
visions of Regulation III of 1872. The 
policy of this Regulation was to have A 
complete record-of-rights and interests in 
land in the Sonthal Parganas and to ex¬ 
clude the jurisdiction of Civil Courts 
except in certain matters. Sec. 5 lays 
down that from the date -on which thn 
commencement of a settlement is noti¬ 
fied to the date on which the settlement is 
r.otified as completed no suit will lie in 
the Civjl Court in regard to any land oi 
any interest in or arising out of land, etc. 
Sec. 14 lays down that a general notice 
would be given to the ijeople of the village 
."O that all i^rsons interested may bring 
forward their claim and the Settlement 
Officer would enquiie into, settle and re¬ 
cord all rights in or claims to the lauds of 
•i village even if no one appears to urge 
his claim. Si>c. 11 is that except as pro¬ 
vided in sec. 2.5A no suit shall lie in any 
tJivil Court regarding any matter decided 
by any Settlement Court under thcite 
rules : but the decisions and orders of the 
Settlemciit Courts under these rules re¬ 
garding the interests and righte above 
mentioned sh^l h/ive the force of a decree 
of Court. Sec. 25 lays down that after 
the expiry of 6 months from the date of 
the publication of the record-of-rights of 
any village, such record shall be conclusive 
proof of the rights and customs recorded 
except rights mentioned in sec. 25A, oU’., 
and then sec. 25A says “ Where only the 
rights of zamindars and other proprietors 
as between themselves are concerned, a 
suit may unless it is barred by sec. 13 of 
the Civil Procedure Code be brought in a 
Court establiabed under the Bengal Civil 
Courts Act of 1887 to contest the record 


within three years of the date of the pul^ 
hcation of the record-of-rights. But no 
such suit shall be brought in any Court 
after the expiration of three years from 
that date. This being the nature of the 
restrictions on the jurisdiction of the 
ordinary Civil Court this suit so far as it 
if regarding the proprietary rights in pro’- 
perty Xo. 2 is barred by limitation. It 
it true that the gentual Jjiraitation Act is 
applicable to the Sonthal Parganas, bi?i! 
sec. 29, Act IX of 1908, saves all provi- 
sjons of local laws ae to limitation and 
does not therefore affect the three years’ 
rule under sec. 25A, Regulation III of 
1872. This Regulation does not make 
any exception in favour of minors and the 
minority provisions of the general Limita¬ 
tion Act have reference to the periods of 
limitation prescribed in that Act. The 
Settlement Officer is supposed to investi¬ 
gate all sorts of claims whether preferred 
to him or not and although it seems to be 
against all principles of justice and equity 
that the claims of minors and others who 
are sujqiosed not to know their interests 
should be finally settled in their absence 
and although it is impossible for any man, 
however intelligent and efficient he may 
be, to know’ of all kinds of claims that may 
be made by all kinds of men, known and 
unknown, .sane and insane, majqr and 
minor, the Settlement Officer is required 
to investigate, decide and record his deci¬ 
sions on such claims and the record is 
conclusive evidence. There is the law, 
and wo have to administer it as we 
find It and leave to the party aggriev¬ 
ed to bring hw grievances to the 
notice of the Ijocal Government which is 
the only authority that can mend matters. 

It has been argued that the record may 
at best operate as a decree of a Civil Court 
under sec. 11 of the Regulation and there¬ 
fore minors who are not parties <»amot 
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be bound. The analogy, however, must 
be .subject to the restrictions under the 
Regulation and we have seen that the 
Regulation makes no exception in favour 
of minons and the notice is to the people 
of the village irrespective of age or intelli¬ 
gence. As the law makes the record-of- 
rights conclusive proof of the rights and 
interests therein recorded and the record 
is in evidence in favour of Defendant No. 1 
h? could hardly be called upon to prove 
the service of the required notices. In 
this view of the case the first three grounds 
fail. The claim for properties Nos. 5 and 
S also fails on the same grounds. 

(4) The Defendants pleaded that the 
orchard in Mauza Rouga had not been in 
eluded in the claim and the suit was 
therefore defective and liable to dismissal. 
This luroperty was accordingly added to 
the plaint and has been left but of tha 
decree by mistake. This property will 
he considered as one of the properties to 
be divided into three equal parts—one part 
to be allotted to the Plaintiffs. 

(5) As the property No. 7 stands in 
the names of Surjee and Dinobandhu and 
the pattu was given to them and as the 
contending Defendants admit that they 
have no share in the same, it may be 
allotted, half to Plaintiffs and half to Dino¬ 
bandhu. 

(6) Admittedly the |)arties had been 
dividing the profits of the family proper¬ 
ties up to IHOB. We do not think it is 
made out that the Defendants did not go 
on making over Plaintiffs’ share. The 
Plaintiffs .say that they did not get the 
whole of the income in their share. We 
do not'think that this is established. 

(7t Upon the admitted facts the parties 
are not the jngmbers of a joint family and 
the DefendaaTs are found not to have 
beep managers on behalf of the Plaintiffs. 
Ifcdhc}' paidtSily joint .debts they maj ma 


for contribution. That is a separata 
cause of action and cannot be decreed as a 
counter-claim in a suit which is one for 
partition by metes and bounds of lands 
held in common, but not as joint family 
property. 

(8) As regards the expenses of the 
sradh, there is no sufficient evidence of a 
contract by the Plaintiffs to pay one-thifJ 
share. They paid what they could and 
in (he absence of such a contract the De¬ 
fendants cannot compel them to pay an 
equal share with themselves. 

Taking into consideration the circum¬ 
stances of the case and the success and 
failure of their respective claims, w© think 
that each party should bear his own costs 
ill both Courts. The decree of the Court 
below is accordingly modified. 

Decree modified. 

(CIVIL APPBlIATE JURISDICTION] 

Appeal from Original Decree 
No. 272 OF 1910. ■ 

Mookerjbe, J. Mirza Mohammad 
Beachckoft, J. Sharafat Bahadur 

1914, and another, Defendants, 
Heard, Appellants, 

18, June and v. 

7, August. Shazadi Wahida 

Judgment, SoLTAN Bequm, 

19, AngustJ Plaintiff, Respondent. 

Mahomedan Law—Dower, ’teidovde claim ar, 
charge on ettate le t hg hntband— Widow in pocstC’ 
tion oj estate, tj can obtain a decree for dower 
without placing Court in posseuion oJ assets — 
Proper proeedwt, administration suit. 

Under the Mahomedan Law, when a 
uidow is in possession of the undistrihut- 
(d property of her deceased husband, and 
her dower or any part of it is due and 
unpaid, she is entitled, as against ike 
other heirs of her husband, to retain such 
possession until her dower debt is paid, i 
provided that her possession was obtained • 
lawfully gnd .without force or fraud. , 
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The widow in such a case may he re¬ 
quired to account /or the profits received 
by her, but she would be entitled to have 
set off against the sum received by her 
the income she might have made from her 
dower money if it had been paid to her 
immediately on the death of her husband. 

The claim for dower is a debt due 
from the entire estate of the deceased and 
ranks equally and rateably with the 
claims of other creditors. Consequently the 
share taken by the widow by right of in¬ 
heritance is liable proportionately for 
the satisfaction of her dower debt in 
the same way as the shares taken by the 
other heirs and the liability of each heir 
is limited to the extent of the assets in 
his or her hands. 

Where the widow has obtained and re¬ 
tained possession of the entire estate she 
has no cause of action for a money-decree 
against the other heirs. In such a case, 
if the widow desires to have the question 
of her dower settled, the proper course for 
her to follow is to institute an adminis¬ 
tration suit, in which the property can bs 
placed in the hands of the Court, the 
amount of her claim, if disputed, investi¬ 
gated and appropriate directions given for 
the saltsfaciion of her claim by sale of the 
assets or otherwise. In a case in which 
the widow is in poysesston of no portion of 
the estate, she may sue the persons in 
possession to enforce her claim, obtain a 
decree for the entire amount and realise 
the sum due out of the assets in their 
hands. In a case where the widow is m 
possession of a portion of the estate and 
the other heirs hare possession of the re- 
rnmnder, she can seek to recover her 
(tower by way of an administration suit, 
or by a suit against the other heirs pro¬ 
vided she offers to surrender possession of 
the proper^ her hands. If she adopts 
the latier alternative the li^gafion reaUy 


. Shazaci Wahida’' Sultan Bbaum. 

assumes the characler of an administra¬ 
tion suit. 

This was an appeal from a decision 
Babu Hriday Nath Majumdax, Subordi¬ 
nate Judge, Gaya, dated 31st March 
1910. 

The facts of the case material to this 
report are set out in the judgment. 

Dr. Rash Behary Chose, Dr. Sarat Chan¬ 
dra Basak, Maulvi Md. Mustafa Khan aad 
Maulvt Saogat Alt for the Appellants. 

Mr. S. P. Stnha, Mr. Sultan Ahmad and 
Babu Chandra Sekhar Prosad Singh for 
the Respondent. 

The Judgment of the Court was aa 
follows :— 

This is an appeal by two of the Defen¬ 
dants m a suit by a Mahomedan lady, for 
iralization of Rs. 1,26,000 as deferred 
dower from the assets left by her bus., 
band. According to the Plaintiff, she 
was married on the 27th February 1892; 
and her dower was at that time fixed at 
the sum claimed. Her husband died on 
the 8th February 1909, before any portion 
of the dower had boon paid. The Defen¬ 
dants are relations of the deceased hus¬ 
band of the rhuutiff, his step-brothers 
and sisters, Ins nephews and nieces, who, 
it IS said, claim a share in the estate by 
right of inheritance. The Defendants 
pleaded that the dower had been fixed at 
Rs. .35,OCX) only and had been fully jiaid 
up. The parties, it may bo stated, are 
goAerned by the Shia School of Maho- 
raedan Law, The Subordinate Judge 
has found that the dower was fixed at 
Rs. 1,25,000 and that no portion thereof 
was paid by the husband during his life¬ 
time. The Subordinate Judge has also 
held that although the Plaintiff is in ^loa- 
session of the assets left hy her husband, 
she is entitled to obtain a decree for the 
dower debt in full. In this hu 
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has givi^xi the a decree for 

its. l.‘Jo,0()0 payable o.it of the properties 
left In her husband- On the present 
HIjpeal, this decree has been assailed on 
three grounds, namely, first, that the evi 
(lence does not fstablisli that the dower 
was fixed at the sum claimed; secondly, 
(hat if the alleged contract is taken to 
have been proved, there nas no real 
agreement for the paymeiil of the sum 
named : and, thirdly, that as the I’laintiff 
is in })Osses8ion of the major portion, if 
not tin- entirety, of the moveables and 
immoveables hd't by her husband, she i.? 
not entitled to an mupialified decret' fo.- 
(he whole sum claimed. 

The first ground raisc'.s a question of 
fact, u])on which we sec no reason to dis¬ 
agree with the Subordinate Judge. The 
Plaintiff has examined herself, her 
parents, the serrarits of her husband, and 
one of his friends. The Plaintiff is des¬ 
cended on the j)aterual .side, from th<j Im- 
)x?rial House of Delhi, iind, on the mater¬ 
nal side, from the Kojal Family of Uudh. 
Her husband was also similarly connect¬ 
ed. It is by no means impmbable that 
among the parties of the social |K)sitiou 
of the Plaintiff and her husband, the 
dower would be fixi'd at a sum whicti 
might Keem extravagant in the case of 
j<ersons m an humbler station of life. 
There is, consequently, no reason to dis¬ 
trust the oral evidence that the dower 
was fixed at the sum mentioned. There 
u also no reliable evidence to show that 
any i>f>ttion «»f the d<i\ver was paid by the 
Imsb' iid during his lifetime. Tlie first 
ground, therefore, fails. 

The seennd ground raises the question 
of the r«^y of the agreement for pay¬ 
ment of tne dower at such a large sum as 
Ks. 1 25,000. The argument in substance 
w that although this sum might have bean 
named as the dower, neither the husband 


Shazadi Wahida Sultan Bequm. 

intended nor the wife expected that tbs 
dow'er should actually bo paid at that 
sum. Reference has, in this connection, 
been made to the decisions of the Judi¬ 
cial Committee in Mulkah De Alum v. 
Mirza Jehan Kudr (1), and Sulemoii 
Kadr v. Mehdi Begum (2). This con¬ 
tention is of no avail, because, before it 
could prevail, the Appellants must estab¬ 
lish that the sum named was so extrava¬ 
gant and beyond the means of the bride¬ 
groom to satisfy (hat the agreement foi 
i1^ payment could not have been intended 
b_> cither party thereto to be operative 
and must be deemed merely as security 
for an adequate provision for the wife. 
This clearly would involve an enquiry 
into facts which have not been investi¬ 
gated, because the question now raised 
vas not even .so much as suggested at any 
^tage of the trial. Indeed, it is not even 
mentioned in any of the twenty-four 
giounds in the jMemorandum of Apjx'al 
f)re.sented to this Court. Wo have, on 
the other hand, evidence to show' that the 
I’li.sbaud of the J'laintiff wa.s in affluent 
Iircunistaneos and has left a.ssets, which, 
!ucording to the Defendants, is worth 
mon* fhan (wo lacs of rupees. Tlie 
.second cont.*ntion must accxirdingly be 
overruled. 

The third ground raises the question of 
the relief to which the Plaintiff is en¬ 
titled. The Defendants contended in the 
Court h'low that no relief could be award¬ 
ed to the Plaintiff as she was in possession 
ot a considerable i>ortion, if not the en¬ 
tirety, of the estate left by her husband. 
'Jlie. plaintiff contended, on the other 
hand, that she was entitled to an uncoUdi- 
tional decree for the whole dower irres- 
{x’ctive of the question of her (wssession. 

(II 10 M. r. A. 362(1865'. 

(2) I. H. 0 I. A 144 : 0 . 1 . L. R. 21 CH 

186 (18»8). 
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The new Criminal Law Amendment Act. 

The Public Safety and Defence Bill was 
introduced in the Viceroy’s Legislative Council 
at Delhi on the 18th instant and was passed 
into law the very same day. His Excellency 
the Viceroy said that the Indian Act follows the 
outlines of the Defence of the Realm Act, 
pa.ssed in England after the outbreak of the 
present Euroiiean War. The text of the Indian 
.\ct has not yet been gazetted and we are not in 
a iwsition to judge of the similarity and di\cr- 
gences between thesi' measures of English and 
Indian legislation. For the present, we shall 
conttmt ourselves by saying that His Excellenev 
is hardly accurate in sayipg that the Englisli 
Act has been accepted in England without a 
murmur. 


Ho far as we have been able to follow’ the 
opinion of the thoughtful and intellectual section 
of the English public, it has been decided'y 
opposed to the measure even in view of a foreign 
invasion. We reproduce below the comments 
of our l^al contemporary, the English Law 
Journal, in this connection, as also the speeches 
of Lord Halsbiiry and taird Bryce at the 
passing of the Act through the House of 
Lo^s. Then again early in February last 
ft Bill was read by Lord Parmoor (whose 
J® to us as Member 

of the Judidar Committee of the Privy Council) 


in the House of Lords for the second time, for 
the amendment of the Defence of the Realm 
.Vet. We publish in another column the 
debate on Lord Parmoor’s Bill from the columua 
of the Times as also the leading article of ths 
Times on the subject. It will be observed that 
Lord l^armoor’s Bill was withdrawn on an 
assurance given by Lord Haldane, the Lord 
Chancellor, on behalf of the Government that 
His Lordship w'ould introduce a Bill shortly to 
amend the Diffucc of the Realm Act. We 
\enture to think therefore that the Government 
of India might have awaited for their guidance 
the inti-oduction of the Amending Bill in Parlia- 
mi*ut before passing this new measure into law. 
Wc arc hen' practically free from alien enemies 
and we are firm in our belief that the Govern¬ 
ment can put down effectively any attempted 
hreachi's of the jx'ace, and that our Courts may 
be relied on to adeipiately punish even the 
gra\est crimes known to law' and that both 
(iij(n the mist lilted confidence the people. 


We aie. therefore, not at all convinced that 
tlu'n' was any urg('ncy for the measure. We 
cannot but accept the views expressed by such 
eminent lawyers as Lord Parmoor and Lord 
Lorehuni with the apparent support of Lord 
Halshnry and the present Tjord Chief Justice and 
other ('niment law \ers that no advantage is to be 
gained by the trial of even the gravest crimes 
known to common law’, even at the present 
(ritical times, by a ottasi-Courtsmartial tribunal. 
To justify the transference of jurisdiction 
from the ordinary Courts of the country to 
a (juavi-Coiirt-martial tribunal, it must be 
shown that the stfite of the country is 
such that civil tribunals an' incompetem 
to hold trials or disjiense justice. The 
Haii'ble the Home ^fember says “that 
they are very slow and that in cases which 
would go to tlie Commissioners (under the new 
Act) it was essential that there w'as no delay. ’ 
We fail to appreciate how the so-called delay 
which always arises out of the attempt, on the 
part of the proaecntion to prove a case which is 
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wanting in satisfactory proof is to be avoide'l. 
Whether the persons pn'siding over a tribunal 
be ('oumiissioners or Judges, are they exi)ectid 
under the new law to disj)ense with the proof 
of an accused person's guill? If the new law 
couteinjdates that this should be done to an\ 
extent or degree, the assurance of the Hon’ble 
th(' Home Member that " the ])eaceful and law- 
abiding <'itizen lUH'd h-el no alarm at the intro¬ 
duction of the Bill " becomes quite unmean¬ 
ing. Laxity in the matter of evidence wi 1 
surely result in some innocent person or persons 
being made to pay the |)enalty for the acts ol 
some resourceful culprits. Lord Parrnoor, 
Lord Loreburn and other eminent Engli'>h 
lawyers of the first rank object to the civil 
jHipulation being subjected to such qinm-Comt- 
inartial tribunal, becansi' they appiehend that 
the innocent might suffer more than tlu- gnilt>. 
.\s a matter of state-policy abo, it is always un¬ 
desirable to di\ert the normal current of law 
and justice from its lran(|iiil <diannels. It is not 
merely those who are denied a fair trial who ti el 
aggrieved but aLo their Iriends, relations an I 
the public at large do the same to a great 
extent, whereas wlieii a person is found guilt\ 
after a fair trial, no one can possibly make any 
grievance of it. 


The Debmce ot the Kealm .\ct met with 
.se^ere criticism at its passing through tin 
House of Ijord.s. It is remarkable that it was 
opposed irres|X‘ctive of party considerations o\ 
the most eminent lawyers from the opjKjsiti' 
camps, amongst whom tlu' opinions of lau'i 
Halsbi.ry, l.ord Bryce, Lord Loreburn anil 
fjord Barmoor deserve special mention. 

Lord H.vlsbi rv .said :— 

“ I see no necessity for setting rid of the 
fabric of personal liberty that has been built up 
for rnany generations. Although there are things 
which should not ni'cessaiily be insisted upon in 
time of war, it seems to me that this whoh'sale 
sweeping away of them is greatly to be deiire 
eated. I hesitate very much to surrender all the 
liberties and protections which have been built 
up, as I say, for many generations, just beeau.se 
at this partieular time there arc some things that 
you may wish to do more quickly than at any 
other time. I quite agree that the jurisdietion 
which an officer has over his own soldiers is such 
that we ought not to interfere with it, and, theie- 
fore, r shdMjl certainly agree to that extent to 
the giyi|^ 01 this jurisdiction, at the same time 
reserving the right of any civilian who is not bound 
by the military oath, to claim the- right to be 
tried by a judge and jury. 1 believe a judge and 
jury would bo perfectly able to do justice in those 


eases, and I do not think that the liberty of the 
subject is so trifling a matter that it can be swept 
away in a moment, because some of us are in a 
panic. 

Lord Bryce, the eminetit constitutional 
lawyer, said :— 

" 1 am not aware |J^at there has ever been any 
jirccedciit for such a proposal. . . . ■ If it 
was a case of invasion or of civil war, then, of 
eour.se, the Bourts would not bo available; but 
while the Courts are available, surely some 
further reason should be given to us than has been 
given for such an extraordinary departure as this 

from historic precedent.I need not 

say that we are all heartily and entirely with the 
Bovernment in de.driiig to give Ih.' amplest power 
for the arrest and detention of offenders, and we 
all agree that no crime could be worse than this 
crime of aiding the enemy if committed by a 
Uritish subject. The only que.stion is, whether 
the British subject is not entitled, as he alway.s 
has been in times past, to liave the constitutional 
lirotoetion of being tried by a Civil Court when 
there is a Civil Court there to try him.” 

('1VILL\NS .\Nn COURTS-MARTIAL. 

Ill bis cliissical work on Ihe J^aw of the Con- 
-tihilion I'rob'ssor Dicey contni.sts the prcscr- 
\:ition in Knglaiul of the safeguards for indivi¬ 
dual libiTtN, even at times of national omer- 
g.'iicv, against the establishment of a “state 
of sj.'gc " wliieh regularly aceomjianies the out¬ 
break ot hostilities in Continental countries. 
He (|Uotes, as a .signal instance o'' lliis English 
leliaiice on the ordinary law of the land, the 
la-X' of ll'rt/fe Tone-, the Irish rebel, who was 
(aptured when cj his way with a French ex¬ 
pedition to lake part in the invasion of Ireland, 
lie was trieil by Court-martial, ''ound guilty, 
and si'iiteneed U) be hanged; but on the day 
fixed for his exeeiition an application was made 
t.. the King's Bench Court at Dublin for a writ 
of Habeas Corpus, on the ground that he was 
nut a member of the English military forces, 
anil was, tluTefore,, not triable by the military 
Courts. Tile apjilication was granted and the 
trial of Toni' was begun again. The his¬ 
torian of our constitution in the future wilj have 
to modify the hoa.st that in time of war we leave 
tile safeguards of the citizen against the Exe¬ 
cutive untouched. Under the Defence of the 
Realm Act the. military authorities have wide 
[/owers of exclusive jurisdiction over persons, 
whether British subjects or aliens, charged, ub 
however slight grounds, of offences against the 
safety of the country, And a person arrested 
at their instancy cannot, it seems, invoke the 
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protection of the writ-of Habeas Corjius. Some 
weeks ago the master of an English trawler who 
had been arrested at sea on suspicion of some 
nefarious purpose, but was being detained 
without any definite charge being laid against 
him, applied in vain for a rule for the issue of 
the writ. The King’s Bench Court held., it 
could not interfere {Dtyve's case). Doubtless 
the Latin maxim holds in a time of national 
struggle: Salus populi suprema Lex; yet it 
hoenis a pity from the ^xiint of view of consti¬ 
tutional tradition that Parliament has so coni- 
pleti'ly abrogated for a time the fundamental 
priiiciiilcs of our juri.sprudcnce. It has even iii- 
\esle(l the exceptional military Courts with 
the power of inflicting the death &(*ntcnce upon 
any civilian, and that though Coke declared 
that for a Court-martial to hang an offender 
would be murder, and though in fact the Army 
law. has always withheld tliis extreme power 
from the e.xcejitional tribunals which try 
soldiers’ offences. Thi' (iovernnu'nt has, in¬ 
deed, undertaken, under jiressuro of the 
highest legal authorities of liolh politieal parties, 
to sus|)end any death s-nlenee pass(d by a 
Court-martial till Parham.'id has liad a further 
opiHirtunity of considering th - matter; and in 
th' short silting of the House of Jjords last 
week, fiord Lorehurn sucec'eded in extracting 
lioru the leader of the House a further promise 
tliat, as .soon as Parliauu'iit is ^ltlmg in a 
iiiaiiner which will enable it to h'gislate, a Bill 
will be introduced to enable British subjects to 
secure a trial b‘fore the ordinary Coiuds of the 
laud when availabl.'. Lord (’ur/on utteri'd a 
dissenting note, but there ought to be no oppo¬ 
sition to sneb a measure; and least of all from 
Ihoso who claim to be uiiholders of the Con¬ 
stitution.—The Knglisli Iaiw Journal, lOth 
■lanuarv 1915. 

THE RIGHTS OF CIVILIANS. 

TjOUD P.ak.moor ga^e yesterday some un¬ 
answerable r<*asons in supfKirt of his Bill for 
tniiendiag the Defence of the Realm Act and the 
cikIc of regulations made undi'r it. Indeed, 
Lord Halh.^nu, spi'aking on behalf of the Gov¬ 
ernment, accepted the principle of the measurt'; 
all that he did w'as to suggest (lualifications and 
re.servations in giving it effect, and to affirm 
by way of ^caution the unquo.stionable right 
nf the. Executive in certain events to suspend 
trial by civil Court.s of all offenders under the 
Act. The Bill itself is simple and very limited 
in scope. Ti^here is no question of restricting 
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the powers of the Executive. These are un« 
precedented times. The lives, property, and 
liberties of every one are at stake in the 
[)resent struggle. Every loyal citizen must 
cheerfully submit to burdens and inconveniences 
unknown in normal circumstances. Our eneisy 
18 unscrupulous, vigilant, and quick to take 
advantage of every opening given to him by 
carelessness or inadvertence on our part; and 
we must act accordingly. All that Loftri 
Parmook's Bdl pro])os‘s is that civilians 
charged with oli'enees under the Defence of the 
Realm Act shall be tried by the ordinary Courts, 
in conformity with the usual [irocedttre and the 
constitutional safeguards against injustice. An 
innovation without a precedent since the Re¬ 
volution has been made. Lord IUrmopr's 
Bill, if pas.sed, would put an end to it, and 
would restore to all jHjrsons not subject to 
military law their fundamental rights. 

'rile .\cl and the long list of regulations made 
under it invi-st tin* Kxu’utive with large powers, 
di.^cretioiiarv and punitive, many of them of 
a kind utiknow n to the Common or Statute Law. 
Some of the ofli'iues falling within the new 
legislation or the rules under it might amount 
to treason or tn asoti-felony. Some of them 
might lie puriisliahle as of (he nature of sedi¬ 
tious lii)( Is: some might he offeuees under the 
general powers of the Crown in time of w'ar, or 
misdemeanours at Common faiw. Others, 
again, are di.stinetly novel, though, it may be 
necessary in these times. The provisions'of 
Hegul.itions IK and '27, for exanijile, as to in¬ 
formation likely to be iisi'ful to the enemy, may 
be D'(|uueil in the present eireunistances. They 
eoJH'(‘rii s|ieeially newspai>ers, and on their 
part there will be no complaint merely on the 
ground of stringene\. Throughout the war 
ther»' has been shown, it will be admitted, an 
umiiistitkahle desin' to do nothing which would 
he detnmenlal to the jiuhlic interests; instances 
of tnadv.-rlence have been almost unknown; 
and res|xmsihl(' journals will continue to comply 
with the letter and spirit of the regulations. 
What case has been made out for exceptional 
legi.slation as to the mode of trial'? We are all, 
with good reason, eongratiilatiiig ourselves on 
the ah.seiice of panic. Why should the only 
sign of it 1)0 found in our legislation'? The 
criminal Courts are open as usual; and if 
promptitude, in bringing offenders to justice is 
needed—a |)oint properly urged by Lord 
IT.aldani? and others—this is compatible with 
ob.serving fundamental constitutional practices.- 
If breaches of the Defence of the Realm Act 
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were brought before the Old Bailey or inquired 
into at assizes, there is no reason to think that 
juries would fail to do their duty. There have 
been in our history times of iwril when people 
were grievously divided and verdicts against 
pqblic enemies w'erc uncertain. All differences 
of party or sect being now set aside, the country 
is of one mind, and every offender would lx* 
sure to meet with his <lesorts. The procedure 
eontemplatod by Eegulation 56 and some other 
provisions is too much of a German type. They 
might be in place in Berlin; they arc w'hollv 
alien to our ways. It may bo, as Lord 
TI\lu.\xe urged, that persons who are not 
British subjects have not the .same rights as 
Englishmen to our constitutional methods of 
trial: that is a }>oint of detail u|x»n which there 
may well be difference of opinion, though for 
our part wo should prefer to see no such dis¬ 
tinction as he suggests. W'o do not doubt that 
military tribunals would do their best to bo 
fair, iiut some of tlx* inquiries necessary in 
giving effect to the regulations, particularly that 
relating to the collecting, communicating, or 
disseminating of intelligence, must be of a kind 
for which Courls-martiai are unsuitable. Above 
all countries England has earned praise as one 
in which the couivse of justice is unimjiaired 
oven in times of strain and stress. We mu-'t 
not lose that gfX)d name in a war against mili- 
tari.sm and its desjxitic methods. 

It is not unimportant to note that, when th ■ 
Oovernnumt measure was before Parliament, 
it was left to a few' jx'ers, not all Liberals, to 
plead for the maintenance of fundamental con¬ 
stitutional jirinciples. The Ilousg of Commons 
was silent. Not for the first time it has been 
shown that in a national cri.sis, when the latt.^r 
si'criis to forgot popular rights, a Second 
Chamber remembers and seeks to preserve 
them.—The Times, 5th Feb. 1015. 

CIVILlAxNS AND MARTIAL LVW. 
in thi House of Lonh ote t/ie hefenee of the 
It'alm Art, Ifh Fehnifiiif 1915.) 

Loan Par.moor moved the second reading of 
a Bill to amend the Defence of the Ilealm Consoli¬ 
dation Act, 1914, and f<» restore to oivilicans their 
right to be tried in the ordinary criminal Court.s 
The purpfjse of the Bill, he explained, was to re¬ 
instate the prineiple which found expression 700 
oars ago in the Great Charter that no man should 
e tried except by a jury of his peers and in accord¬ 
ance with th^well-estebliohed rules of law in this 
coiintr/. AiMie beginning of the great Revolu¬ 
tion that principle stood in the forefront of the 
I'ctdion of Rights, and wh-m the Revolution ended 
m the exile of James II, it occupied the foremost 
in the Declaration of Righta, In the Act of last 
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ear a principle inconsistent with that to which 
e referred was sanctioned for the first time by 
Parliament. He sought to re-establish the jurin- 
ciple which found expression in the Army (Annual) 
Act. The Defence of the Realm Act was not, in 
the true sense of the term, martial law at all. It 
extended to civilians provisions which, under the 
Army Act, were applicable only to th© Army, 
Bearing in mind the decision of Lord Halsbury, 
he thought that noble and learned Lord would 
agree that the necessity for martial law would not 
arise in this country unless there were actual con¬ 
ditions of warfare and the ordinary Courts were 
rot available for criminal procedure. 

It had been suggested that to alter the Defence 
of the Realm Act in any way might impair the 
power of our military authorities in case of inva¬ 
sion. In his opinion the contrary was the case. 
If that Act had any effect it was to curtail the 
large powers which, under .conditions of necessity. 
Mere always entiusted to military commanders. 
The only argument which he had heard against 
the Bill was that adumbrated by Lord Crawford, 
that it would curtail the drastic remedies which 
the noble Lord desired in respect of offence^ by 
aliens in this country. It appeared to him that 
the difficulties which had arisen in dealing with 
the cases of spies had their origin in divided 
yewrrs and responsibilities, and that it was essen¬ 
tial to place the responsibility in regard to military 
men upon the War Office and in regard to civilians 
upon the Home Office. Was it not wrong to 
place upon an officer in the Army functions and 
duties which, however, important, were not those 
for which he had been trained? 

Were they not using a wrong weapon for the ends 
they wished to achieve? They all desired that 
punishment should follow hot upon crime, but none 
would desire any drastic course which might lead 
to the conviction of possibly innocent men. Point¬ 
ing out that 63 regulations _had been made under 
the Defence of the Realm Act, he questioned whe¬ 
ther Parliament ought to approve legislation in 
the shape of regulations co stituting or defining 
crime. 

Powers unpeh the OitniNARy Law, 

He recognized, of course, that no punishment 
could be too severe for acts don© to assist our 
enemies, but such errmes—for example, treason, 
misprision of treason, and treason-felony—couW 
he dealt with under the ordinary law, and the 
death penalty could be infiicted. He maintained 
that in the case of crime which might lead to a 
death sentence they ought not to depart from the 
established principles of our law. It was ridicu- 
h.us to suppose that a general Court-martial was 
in a better position to deal justly with ^ses of 
this kind than the ordinary criminal Courts. He 
reminded the House that not long ago*a man who 
l ad been a German Consul in one of our East 
Coast towns was tried for high treason beforh a 
Judge and jury, and that after the decision had 
been given there was an appeal be.^e the Lord 
Chief Justice and other Judges, who lound unani¬ 
mously that the crime had not been proved. If 
th© tried had been before a general Court-martial 
they could not be sure that a:, innocent man mi^ht 
not have suffered the extreme penally. At a time 
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like ^e present^ when, there wee natutally exoite- 
ment 4uia bias, it was desirable to make sure that 
in cases like that to which he bad referred every 
reasonable chance would be given to a prisoner 
tj prove his innocence. The more serious Ihe 
nature of the crime the more necessary was it that 
a prisoner should have every opportunity given by 
our ordinary law for proving that he was not guilty. 
^ hat he wanted was the establishment of a prin¬ 
ciple He did not want to haggle about the ways 
and means m which it should be carried out. He 
did not know what the noble Lord on the Woolsack 
(Viscount Haldane) would be able to say on the 
question, but if, accepting the principle, he said it 
must be worked out in accordance with tho respon¬ 
sibilities of the Government end subject possibly 
to limitations, of which the Government would 
know the necessity, then he would propose that 
they should postpone further discusoion of the Bill 
with the understanding that it would not be neces¬ 
sary to renew it if the Government themselves took 
the matter in hand. But he must take his stand 
Oil this—that above all countiies we were praised 
for our ^ense of right and our system of justice, and 
he must withstand any attempt to tamper with the 
great principle established for ceutuiies that a 
prisoner was not entitled to bo convicted if he could 
piove his innocence. Ho moved the second lead 
ing of the Bill. 

A Government amending Bill. 

Viscount Haldane said the noble and learned 
Ijord had made a speech permeated with the spirit 
of the Constitution, and he had said much with 
which be (Viscount Haldrne) was in agreement 
He had asked him whether the Government accept¬ 
ed the broad principle embodied in this Bill sub- 
jtet to such modifications as they thought the cir¬ 
cumstances required. If an altiimative answer were 
given he understood that the noble Lord would 
move the adjournment of the debate The Gov¬ 
ernment did propose to make piopositions which 
would be embodied in a Bill to be introduced either 
in their Lordships’ House or in the House of 
Commons. When we became involved in the war 
the Government felt that the country was fighting 
lor its life, and therefore they introduced, under 
the Defence of the Realm Act, nothing amounting 
U) the State of siege ” in Continental countiies, 
but exceptional laws which* precluded the doing of 
a good many things which in ordinary times might 
be done. The Act enabled the death penalty to 
he inflicted for an infraction of the regulations. 
There was great value in legislation of this kind 
at a time of national emergency, and he agreed 
with Lord Crawford as to the deterrent effect of 
possessing machinery which could be promptly put 
into operation against unscrupulous persons who 
might be alien enemies, and who committed acts 
aitainst the public safety. But in the present con¬ 
dition of things the law as it had been enacted went 
fuf*fcher than was really necessary. The deterrent 
provisions had been of great value, but When they 
cisme to thev machinery of punishment other con¬ 
siderations came in. He thought it was right that 
everybody who was subject to military law should 
be subject to the Defence of the Realm Act. He 
saw no reason why they should make any excep¬ 
tion in favour of persons who did not enjoy the 
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constitutional right of trial by jury by reason df 
,hot being British subjects. He thought the Bill of 
the noble Lord went rather far in that direction. 
Amendments of Machinebt. 

The first amendment of the machinery by which 
the noble Lord proposed to work out the prineij^e 
which he (Ixird Haldane) accepted, was that .file 
Bill of the noble Lord should not extend to any one 
who was not a British subject. If a man commit¬ 
ted an offence against the Defence of the Realm 
Act here were certain cases in which be could only 
be tried before a Court of summary jurisdiction—■ 
a Civil Court—which could only inflict punishment 
up to six months' imprisonment. He saw no reason 
why any alteration snould be made in that respect. 
There was another class of offences which were 
serious, but some of them had not yet been suffi¬ 
cients defined by our laws. Any amendiM Bill 
would have to make it clear that these offences 
were offences which could not be tried befoxe a 
civil tribunal. 

The necessities of the case as well as the object 
of Lord Crawford would be met if anybody, beings 
a British subject and not subject to military law, 
who was about to be tried for an offence which 
could not come bf fore a Court of summary juris- 
diction had the option to be tried by a Civil Court 
with a jury. He would be glad if that were the 
case, and he was inclined to think that the minish- 
inent inflicted by Civil Courts would be muco more 
severe than that inflicted by Courts-martial, and 
i^ a person were being tri^d for his life he comd be 
tiied before a jury in a civil tribunal- There ought, 
hewover, to be a provision that if a great nationu 
emergency arose, as in the case of a serious in- 
V asion, the Kxecutive should have power to suspend 
that provision, in order that Courts-martial should 
deal with casc« If Lord Paimoor would be con¬ 
tent with what he had said he would undertime 
that within the next few days, either in their Lord- 
ships’ House or in the other House, a Bill should be 
submitted which would carry out the principle 
subject to some such modifications as he had in¬ 
dicated 

The Mahqi fss of Lansdovvne concurred in a sug¬ 
gestion made by the I^ord Chancellor, that it would 
be well to postpone the debate until the House hsid 
the promised Bill before it. Their Txirdships were 
led to believe in Nivembcr last the Defence of the 
Realm Act represented the law as the Government 
thought it ought to stand in the trying times which 
were then before the nation. Ixird Parmoor’a Bill 
would e\i-cerate that Act in certain respects. As 
he understood the Bill, should it become law, no 
offence eommitted by civilians would be triable by 
Courts martial if tho ac-cused eivili.sns desired to 
be tried by Civil Courts. Accused aliens would 
get the advantage of that relaxation The Bill, 
therefore, proposed an alteration of the law in 
-essential particulars, and for that reason, if for 
no other, he thought their Ijordships would consider 
it necessary to scrutinize very narrowly the pro¬ 
posals of Lord Parmoor before assenting to them. 
On this subject, w'hich was admittedly of tho firet 
imoortanee, th« Government intended to bring in 
a Bill to amend their own legislation, and in those 
circumstanees it seemed impossible for their Lord- 
sfaips to commit themselves to Lord Parmoor’e Bill 
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without a knowJrdgp of particulars and facts which, 
they did not possess. 

It w'as clear that emerfrency measures like the 
Defence of the Jlealm Act must involve some inter¬ 
ference with privileges to which the country air 
tached the greatest iini)ortanc<. and which it 
venerated and cherished vi ry dearly. But in times 
like these they must he prepared to part if neces¬ 
sary with suiiie of these privileges, for the public 
interest required it. fie would almost say that 
they must be prepared rather to risk even an occa¬ 
sional miscarriage of ju-jtice than to_ allow the law 
or the rerulations to remain in an inefficient con¬ 
dition. He could not put the point better 
than it was put in words used by the Lord 
chancellor: " We are living in a state of war and 

fighting for our li\e.s as a nation, and we have 
to take exceptional powers ” His Majesty’s Cfov- 
ernment had taken such power.s and would be sup¬ 
ported. If Lord Haldane thought that the Act re¬ 
quired revision the Opposition were ready to con¬ 
sider his proposals with a perfectly open mind. 
One announcement made by the noble and learned 
Lord appeared to him to be of a very reassuring 
character. Ho understood from that anmuno"- 
ment that the Oovornnient were prepared to 
declare that at any moment of real emergency ev.-n 
their new p’^ovisions might be put on one side and 
trial by Court-marti.al mieht become the rult' 
instead of the exception. That hfid done much to 
remove any suspicion from Ins min<l. In the cir¬ 
cumstances he hoped Lord Parmoor would be 
content with the l]iseu^ ion that had taken place 
and would not a^k the House to divide upon his 
Bill. 

The Rights of Civilians. 

Earl LoRKiiruN. after slating etiiphatic.ally that 
no one wi->hed to enib.''.r",css the (loverniiienr, 
pointed out that some of the (.ffenees provided for 
by the D. feiice of tlm Re.alm Act and the regula¬ 
tions wore new, hut that to this exception was not 
taken When, however, civilians, being British 
subjeets, were charged with offences either under 
the Act or under the general law, and eould hr 
trifd by competent Courts of skill and exporience, 
without .Tny resulting i'loonvenienee either to 
soldiers or sailors or anybody else, they ought, 
he held, to have the right to trial by the ordinary 
Courts of th'- Realm. That was what the sup¬ 
porters of the Bill desired. He thought there was 
an oversight when the Defence of the Realm 
measure was brought in at a time of gieat excite¬ 
ment, for it failed to provide that when the 
oidinarv Courts were sitting they alone oiight to 
try civilians. It was a new thing that any civilian 
should b'■ liable to be brought before a Court- 
martial and trird for an off-nee against the law 
of his country Ffe did not w.ant noble Lords to 
b“ left under the impression that any members 
of that House or of the public desired to weaken 
in the h ast ilegree the Executive (Jovernment. 
The only denianrl rnarlc was that the ordiniry 
Courts sh.mlU|continue in the (ii8eh.Trgc of their 
functions utlW real n'-cessity for a clinnge should 
arise Till then civilians in serious cases should 
hr t ic(l by juries and in cases of smaller impor- 
ijfnce by the JustifCn. This was especially desir- 
' in view of the natine of the new offences 


created under the regulations. They were novel 
and described in general and therefore vague 
terms. Under the. Act it was left to the digereuon 
of the Executive to decide by what kind of Court 
a civilian should be tried. That he regarded as 
an imdesirable intrusion by the Exc^tive into 
judicial business and the necessity for it he could 
not understand. 

The Earl of Crawford protested against the 
assumption that as the Act stood there were 
likely to be any number of Courts-martial. Sol¬ 
diers did not like Courts-martial; it wasted their 
time; but he thought it necessary that the righ*. 
to carry them out should be invc-ated in tho 
military. He thought Lord Parmoor was paying 
more attention to the rights of the individu.il then 
the circumstances justiliod. The deterrent powers 
of the Courts-martial were of infinite value, and 
he hoped the Government were not going in 
weaken the law, He had a great respect for 
Magna Charta, but the political rights of the 
individual had got to give way when it was a case 
of maintaining the existence of our race. He did 
not mind what political rights were sacrificed if it 
was .shown that it was to strengthen the country 
against the foe. The agitation in a section of the 
Pi css was because the Press thought it might be 
treated under the Act, but he did not believe the 
responsible Press of this country suffered the 
sniallcs* risk of bmng unduly interfered with. He 
wi uid like the Government to have the power to 
use anv weapon at their command at this supreme 
rnorneiit, and he warned them that they were 
fnopo^ing to do away with a right, a power, a 
weapon which was now in their possession. There 
was a tencleney on the part of the Government in 
cert^ain aspects of certain questions rather to 
rieede from the strong line they at one time took. 
The po.sition, dangerous as it was six months ago, 
vas still more dangerous to-day, and he did not 
think it was a time to dispense with any weapon 
w Inch vve possessed 

The Earl of Campeiidovvn having opposed the 
Bill, 

f.()Rf} Parmoor moved the adjournment of the 
di Fiato, which was agreed to 


CCKKEXT INDIAN CASKS. 
frRlMIN.AL.l 
.S'r.ssion.v Iri il—Irregularity. 

Kmi'KHor V. NAiiAtN, T. Ij. H. .% All. 481. 

In ii casi' tried liy jiirv it was discovered after 
the first t\V() witii'.sses for the firoseoution wero 
ex.imined that one of the jurors was deaf and 
liad not followed the trial at all. He was dis- 
charged and another juror w'as added. The 
(rial was not eomnienced anew, but the .Tud§e 
cal'fd uj> the first two witiiis' s for the proae- 
eiition and had their statements read out to them 
and they admitted that their evidonee which 
they had heard was correct. The trial then 
proceeded and other witnesses were examined 
for the prosecution and for the defence. 
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Held —That the trial vim defective in view of 
sec. 282. Or. P. C. 

Enhancement' of sentence. 

Emperob 1 ). ]\Ieuar Chand, 1. L. R. 36 All. 
485. 

The Appellate Court affirmed a conviction but 
altered the sentence of one month’s imprison¬ 
ment and a fine of Rs. 5 to one of three days’ 
imprisonment and a fine of Rs. 100. 

Held —^That there was no enhancement of 
sentence it not beinfj shown that the amount 
of the fine imposed was grossly out of |)ro))or- 
tion to the means of the accused. In each such 
case the Court has to consider what is the effect 
of the alteration. 


Criminal Procedure Code, sec. 110—Bad live¬ 
lihood case—-Solitary confinement. 

Emperor v . Ki ntun, I. L. R. 30 All. 495. 

Solitary confinement cannot form a part of 
the imprisonment inflicted in default of furnish- 
)ng the security called for in a case undei’ sec. 
JIO, Cr. P. C. ‘ 

Criminal Procedure Code, .sec. 421—Judg¬ 
ment, necessity of, when dismissing appeal 
summarily. 

Emprrok r. KrNiuN, I. Ij. H. 36 All. 496. 

A Court of Criminal Ajipcal is not bound to 
write a judgment when dismiasing an ap]x'al 
summarily, but it is advisable that it should give 
reasons for rejecting the apix'ul in view of the 
possibility of its order Ix'ing challengt'd by an 
application in revision. 


|tote< of 

BNaLISH LAW OOURTS. 

COURT OF CRlMINATi APPBAL.- 
R('fore THE Lord Chief Justice and Justices 
Ridley and She.\rman. The King v. .d/fre-f 
Colathan. 25th January 1915. 

Conviction on an ambiguous plea of guilty 
sef aside. 

This was an appeal-from a conviction an! 
sentence on a charge of entering a dwelling- 
houK by night with intent to steal. The con¬ 
viction was based on the prisoner’s own plea of 
guilty, but what the prisoner stated amounted at 
the most to admitting that he had entered the 


tm 

preipises unlawfully without any intEntioh ito 
steal. It was coater.dei on his behalf that 
that plea ought not to have been taken as. a 
j)lea of guilty. i 

The Court quashed the conviction. The 
Lord Chief Jiisticc said ;— 

No one ought to be convicted on an ambii- 
guous plea : if a plea had any ambiguity about 
it it must be taken to he one of not guilty. The 
conviction and si'nlence here could not stand, 
and the rchult was that the Appellant had 
never really ixeii tried at all. The Court could 
not remit a ease for retrial, but where there 
had not beer, a trial they could order a case to 
be tried (Her v. William Baker, 2 C. A. R. 
217 >. Whether a prisoner had pleaded guilty 
by mistake was a question which the Court 
would decide on taking all the facts and cir- 
<umstances into consideration {R. v. Rhodes, 
11 C. A. R. 33). 

As to the present case, they had power to 
Older the Apf>ellant lo be kept in custody until 
trial, hut that was a matter for their discre¬ 
tion, and they would not make such an order. 
The iirosieution could go on if they thought 
liglil. but the Court, after seeing the deposi- 
fiojis, consider'd that it was doubtful whether 
on the facts there was any evidence on which 
the Appt'llaiit could be convieb'd of the offeNRCe 
charged. 

.Ifr. Roland Oliver for the Crown. 

.\ppellant was not repares<''nted. 

P D. 

PROBATE. DIVORCE AND ADilTRALTY 
DT VIST ON.—Before Mr. Justice Bargr.avb 
DuaxI'. .‘^lingsby \. Slingsby. 3rd February 
191.5. 

Ijkcniss between the father and .son eonsidcr- 
(d in a claim of legitimacy. 

This was a petition by an infant, through his 
guardian, for a decree that he was the lawful 
child of Mr. and Mrs. Slingsby. The claim 
was denied by the Defendants. The ovidenci' 
in the ca.se consisted largi'jy of deimitious 
taken on commission in the I’nifi'd States and 
Canada, but a peculiar circumstance in the case 
was the likeness between the claimant and Mr. 
Slingsby. 

The learned President found in favour of the 
Plaiiififf and made the^following obsf^rvations in 
regard to the likeness’between the father nnl 
the son ;— „ 

The case had lasted for 12 days, and Sir. 
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and Mrs. Slingsby had been frequently in 
Court, and more than once the little boy had 
been with them. On one occasion, when the 
boy was in Court, he had been struck, as h") 
supposed many other people had been struck, 
by the extraordinary hkcness of (he little boy 
to Mr. Slingsby. ^ir. Slingsby had a full round 
face and a |)eeuliarly shaped jaw, and the littU' 
boy was the exact counterpart of him. He ha.l 
felt so strongly on that point that he mistrusted 
his own judgment. He had sjxiken to counsel 
on both sides, and had suggested that he might 
liave some as.sessor on that point of likeness— 
a surgeon or raidical man, with knowledge ot 
anatomy. 

Counsel had assented to his suggestion, but 
afterwards he had come to the conclusion that 
a person accustomed to judging likenesses would 
be more suitable than a surgeon or a medical 
man. He informed counsel that he had asked 
his friend Sir George Frampton, the sculptor, 
to act as his as.s<'ssor. Sir George Frampton 
had come to Court and had seen Mr. and Mrs. 
Slingsby as they sat in Court with the boy. Sir 
George Frampton had aftenvards jxiinted out 
to him (the learned Jiidg •) what he himself hal 
previously noticed—namely, the extraordinary 
resemblance of the boj to his father. 

Sir George p’rampton had added that he ha 1 
noticed, that the boy’s left ear was somewhat 
oddly shaped, and said that he would like to 
have an opportunity of comparing it with Mrs. 
Slingsby’s ear. He (the learned Judge) had 
had them all in his room, and Sir George 
Frampton then pointed out to him a most re¬ 
markable r'S(‘niblance between the boy’s left 
ear and that of his mother. He (the learned 
Judge) was not founding his judgment on tlut, 
hut it was a remarkable fact in addition. One 
might b(' deceived by mere general likeness, but 
a child could not acquire the .sha|)e of its father's 
jaw or its mother’s ear unless this were con¬ 
genital. He had looked at the old reports on 
(he qnostiou of likeness. In every case, it was 
r.f'ce-sar} to see liow the facts in the case shape 1 
Ihem-eUes, and then to sen if the likeness fitted 
m with them. In his opinion the facts in this 
case were conclusive. 

Mesun. Duke, K. C., SrhiUer, K. C., and 
Jiav<iell fcayj^e Petitioner. 

UeMTs, Waugh, K. C*, T. R. D. Wright &ai 
J. M. OoTPT for tho Re.spondents, 

D. ' 


CALOum HioE conn. 

■MMt dMlltOM BOt rM wpomo.. 
likt tepATiMit CMM to ba tnUy npartid bHMflit.) 

Civil Appellate Jurisdiction. Before Shar- 
EUDDiN, J. Appeal from Appellate 
Decrees Nos. 1260 to 1262 of 1912. 
CHANDRA MOHAN DAS, Plaintiff, Ap¬ 
pellant V. SHAIKH HABIL and othebb, 
Defendants, Kes|)ondent8. Heard, 16th 
February. Judgment, 18th February 1916. 

RfM, uniform — Presumption—Rent unalter- 
(d for a long period—Tenancy created after 
Permanent Settlement—Bengal Tenancy Act 
(VIII of 1885), sec. 50. 

Tile Plaintiff was a raiyat under the Defen- 
dautd who were the landlords. The suit was for 
a declaration that the rent payable by the Plain¬ 
tiff was really one-fourth of Rs. 4-14-5 and 
not Rs. 4-4-5 as recorded in the record-of-rights 
by the Settlement Officer. The J^efendants 
contended that the suit was not maintainable. 
Tlie Munsif held that the suit was not main¬ 
tainable and he therefore dismissed the suit. 
Th(' Subordinate Judge dismissed the Plaintiff’s 
ajipcal on the ground that the Plaintiff could not 
avail himsdf of the presumption as provided by 
see. 50 of the Bengal Tenancy Act, because his 
holding dated from the date of the hukumnama 
given to him in 1855 which was long after the 
l’('rnianeiit Settlement. 

[{rid, that apart from the presumption of sec. 
•50 of the Bengal Tenancy Act, there was a 
natural presumption of perpetuity from uniform 
rent in consequence of the long period during 
which (he rent had never been altered. 

(rolab .Misscr v. Kumar Kalanand Singh (12 
(. li. J. 107) followed. 

Babn Khirod Narain Bhuiyan for the Ap¬ 
pellant. 

Bibv Mohini Nath Bose for the Respondents. 

A. T. M. Appeals decreed. 
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Mib'za Moi^mkao Ssabafat Bahaduk «. 

Tjbi€(^ argument for the Defendants Is 
based on the theory that as the dower is 
f ayable out of the entire estate inhented 
by all the heirs (of whom the widow is 
“one), she unites in herself the character 
of debtor and creditor and so long as she 
is in possession of any portion of the 
estate, she should not be allowed to hoi I 
the assets in the hands of the other heii« 
responsible foi the satisiaction of her en¬ 
tire claim The argument for the Plain¬ 
tiff IS founded on the principle that the 
fact of her possession does not interfere 
with her right to sue for dowci, for which 
she has a lien upon (‘dch and every 
fiagment of the estate, and that she should 
be given liberty to proceed against any 
part thereof, the lights as between her¬ 
self and the other heirs to bo left foi 
adjustment in a separate suit framed for 
the puipose In our opinion, the extreme 
contention on each side is open to just 
entieism If is p£]fect)\ true, as pointed 
cut in the cases of Shahebjan v imar- 
udfUn (3), 4/i liaklish v AUahoad (4), and 
Jiamzan Ah v Is/i^air Hcgam (5), wheie 
the carlioi decisions, including thost* oJ 
the Judicial Committee in A7fireroo?ir9sa 
Mooradunne9Sfi (6), Bcbee Bachun v 
Hatmd Hossain (7), and Bazayed v Dull 
('hand (8), are reviewed and explained, 
that under the i\rahomedan I/aw, when 
a widow IS in possession of the undistri¬ 
buted property of her deceased husbanl, 
and her dower or any part of it is due and 
unpaid, she is entitled, as against the 
other heirs of her husband, to ictam such 
possession until hor dower debt is paid, 
provided that her possession was obtainal 

(8) I. L. R. SSOal. 475 (1911) 

(4) I L R All. 561 (1010} 

(6) I. L R 82 All. 563 (1910) 

(6) 6 H. I A. 211 (1865). 

(7) 14 H. I, A. 877 (1871). 

(8) L. R. 6 I. A. 311 ( ■ c. 1 L. B 4 ('»!. 403 

(1878). ^ 


Shazam Wahida Sultan Bbgum. 

^il*wfully and without force or fraud. It 
was pointed out, however, by Sir Barnes 
Peacock, C J , in Ahmed Hossain v. 
Khodeja (9), that the widow may be re¬ 
quired to account for the profits received 
by her but she would be entitled to have 
set off against the sum received by her 
the income she might have made from 
her dower money it it had been paid t6 
bti immediately on tlie death of her hus¬ 
band [see also Atahur Ah v. Altaf Fatima 
(lOj, Woomatul Fahma v Meerunnessa 
(Jl), and llamira Bibi v Zubaida Bibi 
(J2)] It IS also clear that the cl%im for 
dower is a debt due from the entire estate . 
of the deceased, and tanks equally and 
rateably w ith the claims of other creditors ; 
Mit Mahar l/i v luiajit (13), Iwdod ffos- 
sttn V llosmn Buz (14), Ameer v. San¬ 
kara (15) Consequently, the share 
taken by the widow by right of mherit- 
aneo is liabh piopoitionately for the 
salisfattioii of hei dowei debt in the same 
v'ay as Iho sliaies taken by the other 
heirs, and the liability of each heir is 
limited to the extent of the assets in his 
01 hei bands It is, consequently, plain 
that wUu th’ \\ulo\x has obtained and 
retaiiKd pos-o-'Sion of the entire estate, 
she has no cause of action for a money- 
decnc agiinst the othti heiis a decree 
made agiinst them is lueapable of execu¬ 
tion, as ez-hypolhf91 no portion of the 
estate sought to be puisued is m their 
h.snds In a lase of this descnption, if 
the widow dosiies to hive the question 
c< her dower settled, tlie proper course 
for hci to lollow IS to ipstitute an adminis¬ 
tration suit, m which tho pioporty can be 

(9) low. R 8fi8{lSiS| 

(10) 10 W R 370 (Ur8) 

Ml) 0 W R 5Is (186«) 

IJ) I I. H W All 182 viOlO) 

(11) 11 W R. 212 

(14) 2 All. H. C R. 327, 383 (1889) 

(15) I L. R 25 Mad. 6S8(190I|. 
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]>laccd in the hands of the Court, the 
amount of her claim, if disputed, investi¬ 
gated, and appiopriaie directions given for 
the satisfaction of her claim by sale of 
the assets or otherwise. In a case in 
which the widow is in possession of no 
jiortion of the estate, she may sue the 
j ersons in possession to enforce her claim, 
obtain a decree for the entire amount, 
and realise the sum due out of the assets 
in their hands. In the case, where the 
widow is in possession of a portion of the 
estate and the other heirs have posscssio i 
of the remainder, she can seek to recover 
her dov\er by way of an administration 
suit, or by a suit against the other heirs, 
provided she offers to surrender posses¬ 
sion of the iu’operty in her hands. If she 
adopts the latter alternative, the litiga¬ 
tion really assumes the character of an 
administration suit. This view is .sup- 
|xirted by the decision in Glivlam AH v. 
Sagirulni‘>‘,a (Ifii. We aie unable lo 
accept the contention of the Plaintiff (hit 
though slip IS in ]) 0 '-session of a considei- 
able portion, if not th • whole, of the (state 
she is not bound to bring into Court the 
assets in her hands and yet is entitled to 
an unconditional decree for the entire 
dower, to be executed against the portion 
of the estate, if any, in the hands of the 
Defendants. That this view, if accepted, 
might lead lo grave iiqiistice and multi- 
[licity of suits may be illustrated by a 
concrete case. A ISfahomedan leaves 
property worth Rs. 10,000. The widow 
is entitled to Rs. 5,000 for dower. On 
the death of her husband, she takes pos¬ 
session of moveables worth Rs. 6,000, 
while the other heins are in possession of 
lands worth Us. 4,000. If the contention 
of Jhe Plaintiff were to prevail, the widow 
woiJI be at liberty to sue the other heirs 
for recovery of Rs. 6,000 on account of 

,(ie) I. L. R, 21 All. .432 (1001). 


Shazadi Wahida Sultan Begum. 

dower, to obtain a decree and to sell up 
the land in their possession to satisfy her 
claim. They would, then, be driven to 
sue her for contribution and for the adjust¬ 
ment of their mutual rights and obliga¬ 
tions. On the other hand, if she was 
compelled to place at the disposal of the 
Court the properties in her hands, the 
Court might give suitable directions for 
the sale of such portion of the estate as 
might be deemed necessary; the balance 
of the estate would then be divided 
amongst all the heirs, in proportion Ic 
their shares under the Mahoincdan Law’. 
In the case before us, the assets consht 
in part of valuuhle jewellery, and the 
j'arties are at variiuici* nfxm the questio.i 
iiot only of the value, but also of the ex 
tent of the assets. In these circum¬ 
stances, it IS essential that the Court 
should take an account of the pro}x?rties 
fomjirised in the e.'.tate bi'foie the Plain¬ 
tiff realiM's hi'r dues. A further diffi¬ 
culty IS eieated by tlie eircutiistance that 
the jiarti. s are Hhias, and the Plaintiff 
e not entitled to sliare in the whole 
estate. A childless w’idow, under thj 
Phia law’, takes no share in her husband’s 
land, but she is entitled to her share in 
the value of the buildings erected there¬ 
on as well as in his moveable property. 
The value of the interest acquired by the 
I’laiiitiff in the ostati' left by her husband 
cannot, therefore, be determininl till an 
account has been taken of the assets, 
moveable and immoveable. fSharaya U! 
Islum tr. Querry, Vol. 2, Sec. 242; Baillie, 
Vol. IT, page 295; llimmat Bahadur v. 
Sliahebzadi Begum (17), Asloo Umdai- 
unwssa (18), Aga Muhammad v. Kool- 
snm (19).] The decree made by the 

ll7) 14 W. It. 126. 

Is, 20 W. R. 297. 

(19) L. R. 24 I A. 196 : ■. e. I. L. R 36 CM.., 
9 
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Subordinate Judge cannot consequently 
be supported. 

The result is that this appeal is allowed, 
the decree of the Subordinate Judge dis¬ 
charged, and the case remanded to him. 
The decree of this Court will declare that 
the Plaintiff is entitled to Rs. 1,25,000 on 
account of her dow'er, payable out of the 
estate left by her husband. As she has 
rot claimed interest thereon, no decree 
ior interest will be made; but if the De¬ 
fendants insist ujx>n au awount of the pro¬ 
fits received by her from the estate of her 
husband in her possession, interest will 
be allowed by way of damages on the 
dower debt at 12 per cent, per aunum 
from the 8th February 1909 to the date 
of this suit. Both parlies will be required 
by-the Court below- to ])l.K‘e at its dis¬ 
posal the entire assets, and such dii’ec- 
tions will be given for tlu disposal there¬ 
of, by sail' or otherwise, as may be deemed 
necessary for the realisation of the sum 
decreed in favour of the Plaintiff. We 
are informed that during the pendency of 
this appeal the decree of llic lower Couit 
has been executed by the Plaintiff, and 
the properties purchased by herself. As 
the decree of the lower Court is dis¬ 
charged, the sale will stand cancelhal. 
The ca'^c will be remitted to the Sub- 
I'ldinale Judge in ordnr that the fiii.il 
ilecree may bo drawn up, and stiqis take n 
tor its reali.sation as directed In this 
judgment. If the Defeiidatds insist upi'ii 
an account of (he j>rofit- o*' (he estate in 
the hands of (he Plaintiff, the decree will 
he for the principal sum of Hs, 1,25,00') 
with interest thereon at 12 per cent, per 
annum from the 8th b’chruarv 1909. to 
(ho date of suit, reduced bv the amount 
of [irofits received by llu^ Plaintiff. If 
the Defendants do not insist uiwii an ac¬ 
count, the profits will be .set off against 
the interest, and the decree will be for 
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Shazadi Wahida Sultan Begum, 

Rs. 1,25,000 only. Each party will pay 
Lis own costs in this Court; the costa 
hitherto incur red in the Court below as 
also the costs incurred after remand will 
bo in the discretion of the Subordinate 
Judge. 

Appeal allowed. 

PRIVY COUNCIL. 

[Ai’I'eai, n;0M Bengal.] 

Loud Dunedin. 

LoudSuvw’. DmuA.! Chandra 

Sir Jons Edue. Bo>e and another, 

Mu. An ECU All Appellants, 

111 U, . t>. 

Hoard, 29 . Suima'ii Haui Dam 

Octoitcr. Dl 111 and another, 

Jiidginent. Ho-poiulont^. 

2 . XorenilM-r. 

lieveinii 'i/ /. m” (.L -I / 5, 18, 

<» t’le or ivreirs of 
revenue o’ld hot or pilh.ndi ehnujes for which 
sole ovileie' -1,1 le- the f'crl'iic ite Act • Aere/'tance 
o aneirso rexenue l\i/ (' Uec'or int/iout formal 
eremplion '<(tie tor pii!l)U]di dues under same 
advei tisemf.il. I lejfid - Mon issue ol ii< tice under 
sec. 5 , it oit/p tmi/u iiity 

Tlu PUanitj) trhn owned a separated 
in u II n nm -pnijtntj eslate in arrears 
(ippliid lor ('.rciiiption from sale of that 
than upo'i iHijimiiil of the arrears; th-^- 
(ojlrelor la/sM’d order that the arrears 

I,oil! hi iiiiii>fi<J if paid to-day”. On 
I lull dull lin Phiiidiff iai,<t liable to pay 
Hh. (I'l I l >1 loi nmais of imbankment 
liar'll'' ' a iiitifieah I'isucd again<tl 
I'lain’til ani liter pefson after the last 
day ot jxitjiih lit of the revenue tn arrear, 
hesidi s i.\ tiO tchieh was diti on account 
ol arriai'- of revenut. The Tlaintiff*paid 
in the lidltr imount oftir inanirij made .)f 
the \n< ar-('oJIection-‘iio'it’nir who did not 
ask for paiimint of the amount due under 
the ecrtificaii. On the following day the 
estate was sold under .let XI of 1859, but 
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)iof for the arrears as advertised, hut for 
tin ainoiiut due for pulbandi. No notice 
leas issued prior in the sale as required hy 
see. ,0 of the 1/ / (A7 of ISfyf)) when an < s- 
iuh IS sold for arrears due on aceount of 
puH)audi : 

Held, hij tlu Ifiqh Court (floLMWOv)L) 
iiud Snuu-LDi)i\’, JJ.), that though no 
tonuiil order of c.n iiiplion was passed iii 
this lase under sec. Id of Aet XI of 2< 5'), 
and the estate teas therrforc still liabh to 
sail for the arrears as luhcrtised, it could 
not be legally sold lauhr Aet XI of IdoQ 
for tin amount dm for pulbandi icithout 
issue of notiii undei see. o of 'let XI of 
ISoO, and the .sale held not bnnrj for an 
arreai of iind-n i enue was liabh to be sit 
aside. 

(tOBim) l.\r, Ro^ r. U\mj\nam Mjsm k 

(H, Bl \ ,\ \RI lAl V. jrOH\lilJl PRASIIMI 

<'2t and Dbon wnw Si\(,h p. Mvnbodh 
S iN(.H (.'ll, nlernd to. 

I hat wlun tin Colbetor ha.s ac 
hnnirhdi/ed pay mint in full of the arreai s 
of land-rennm foi which the salt wa, 
advertisid and has deeUd to proceed hi/ 
e‘rhfienle pioealuri against an arrear of 
e diffirent (harailir, and has alrcidy 
dindrd a sah nndu that procedure, In 
(Uiitud Iriat the ainar under the crrti- 
fuat' as an a near of land-revenue without 
am/ notn i to the pfirtte.s under sec. 6 an I 
proend to sdl tlv property undi r tin 
land-H'(nu( prodimation on the mire 
ground that no sptcial t.cemption ordtr 
has bun pasud The i mbankimnl 
diargi s ordiriil to be levied under the 
t.'crtifieate .ht are taken ^ut of the pur¬ 
view of Act XI of li/df unless and unUl 
flesh iioliiis an tssmd under sec. 5, ani 
the/^cannot he treat!d as hnd-revn nue. 

.<» L. R. 20 I. A, 166: s c. I. L. R. 21 Cal > 

70 189/i. ^ 

(2) L. H. 2^7 (1S73), 

(3) 1. L. B. U»l in (190*). 
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Dasi Debi. 

On appeal, the Judicial Committee saw 
no reason to interfere with the judgment 
of the High Court. 

This is an appeal from the following 
judgment of (he Calcutta High Court 
(Holmovood and Shaituddin, dj.), dated 
the 41]) July 1910. 

‘ A preliminary objection was taken as 
to the coni[>et('ney of’llie Plaintifl' to bring 
this appeal or indeed to sue at all in res¬ 
pect ot tliB estate, on the ground that th« 
estate had pa^-sed out of her iiauds by sale 
under a morlg.ige deeiee. 

This sale in e\ s'lition, liow'ever, was 
bold on the J9(h June 1907, and the ixne- 
iiiie salt now in disjuite was Indd on the 
-dith Mdieh 1907. 

“The di,rLe on ihe inoitg.ige ha-., 
iiion'uvet, bn'ii uiipiiiig( d in a u'gular 
‘•inf, and tbi mallei has b‘on earned to 
Ills H'j-s(> in Couneil. We are asked 
(o [Kistpoue tiu' heating ol this ajipeal un¬ 
til the decision ot ibeii Loidships of tile 
I’luy Conned in tin* suit (o .set aside thi 
mortgage decne 

Tin-, we fli.'lmi to do on the sinijue 
giound Ib.if ila-ie w.is in mlervul of near- 
b (Ino inoiille |je(v\een the revenue sale 
and tlie inoitg.ige sail , and should the 
I'l.iiuUil sued cd m this suit she would be 
eiititlfd tu nil siie [iiojits out of the estate 
fiom (he d.iti' of (Ti levenue sale till the 
date ol (lie iiiortgagr sale, and, therefore, 
Inis a subsisting interest in the estate it« 
'cll and e.ui, tlicnd'orr', carry on this ap¬ 
peal. 

“ I’liis is an apjical from the judgment 
and decri e ol the Subordinate Judge of 
Hidu'ipore, di.smis.dng Plaintiff's suit to 
cancel an alleged revenue sale under th'‘ 
lollowing circumstances;— 

“ The Plaintiff, a pardanashin lady, 
liirchasod an eiglit-enna share of Mahal 
Gumukpota. No. 941 t.nuzi in the Midji^a' 
pore CoUcctorate, at a Civil Court dale on 
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the 2l8t Septembbr 1904. The eight-annfi 
share was a sej)aratc revenue-paying estates 
known as separate account No. 1. 

“There was an arrear in the hisi foj* 
January 1907, and, on the 25th March 
1907, ihe Plaintiff applied to the Collec¬ 
tor, praying for exemption from sale of tho 
said share upon payment of the revenue ici 
arrear {vide Ex. 7, 26 P. B.). 

“ On this the Collector endoiscd 
‘ May be acceptid if paid to-day.’ 

“The Plaintiff’s harpardaz, thereupon, 
went to the Arroar-ColleelioQ-mohurru 
tor information as io the Govi rnment de¬ 
mands due whic’h wore requn -d to be paid. 
The information given to him was that 
Ps. 807 was the total amount due, an 1 
this sum wa.s dejxiaite'l on (lie same day- 

“ It ainx'iu-, that a ceitirKMi which li.el 
been issued against the Plaintiff hn 
Jis. 69-18-U lor ai tears ol einbanknn m 
(barges {pulbandt\ was not lueutibiuul (vj 
the Plaintiff’s agent, and, aeeordiugh, 
was not paid. On the lollowiiig da>', 
March 2Gtli, the estate v.a.s pal up for sale 
under Act XI of 1859 and not under the 
certificate, and sold for the nominal puce 
of Rs. 600, the pro|)(.‘rty being vaUud it 
Rh. 50,000. The Defendant No. 2 pur¬ 
chased it and subsequently su'd it to 
fendant No. 1. The Plaintiff'^- appeals to 
the Commissioney.’ and to the Board of 
Revenue were dusmissed, and she, there¬ 
fore, brought this suit. 

“Wo may mention that although the 
point now in issue, namely, whether the 
estate could be sold for arrears of pnlbandi 
only under Act XI of 1869 without taking 
the necessary steps under sec. 6 of the Act, 
was raised in express terms in the appeal 
to the Commissioner, it does not apjieir 
that the point was urged before him, or if H 
was, he did not consider it necessary to 
notice it. The question, hovFPver, which 
would arise undw sec. 88 of the Act is 
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cot material, inasmuch as it is admitted 
that if till-, ,v,is a sale under the Revenue 
Hrile Daw at all, it cannot be set awde. 

“ Till oiilv point whicli really arises in 
tlii^caso IS whether the sale for an arrear 
of Rj ()')-i;3-') f( 1 pulbandi, which was al- 
ri ady tlio lubjcct of a certificate, the sale 
1 ndci which was fixed for the same day, 
lilith \Jaich, could be held under the Re- 
Miii Sab D‘w in taco of the fact that 
the ( oil doi\ Icdgcr-iiook, the chalams^ 
giv 11 lo P’ainliff, the rubokari of tha 
ilth May 1007 and the order for sale on^ 
til account !i^( of airears of revenue pay-^' 
i’bli ail ^liow that the revenue and other 
I'liigi 1 hid been fullv paid up, and that 
mthn^ K'liiaJiicd due but the sum of 
ID 1 0-l.O 0 iiu li*r the ccnificato 4C64. The 
, I, ninii i(-,t ( n I iges 0 —10 of the paper- 
b'K i\ (lc‘iil\ 1 .1( I’s to the certificate which 
Will Ih ouhI on ji .'iG P. B., and the Col¬ 
li (('•' niii-l h.i\ ’ known when he passed 
ibi umIi 1 ilial till'Old} debt due from the 
(-.tai was .ihead} tlm subject of a certi- 
II, It, (Icci.'o, Ol if ho did not, the Plain- 
tili oiighi jiot to huffor for his laches. 

\ m, iliN coitilicato \.as issued not on»y 
aiioiivt the P’aintiff proprietress but 

..L,.iiii-t (111 bv-‘‘i'<ha Nath Patbak, the 

n ',11 I iKtii.-'\ moitgagoo in possession, 

•md I’u-^ in',od as a further ground for 
In ''m g tint the Cbtato could not be sold 
I no 1 \ct XI of 1859 as for an arrear of 
(lOMininont revenue. No arrear cf 

(!(i\( inmoiit revenue w’as or could be due 
iiom Jogeiulra Nath Patbak, yet he was 
equally liable with the Plaintiff for thi 
I ulbtiiidi aireay fcir which the estate was 
ailuill} •'Ohh 

The Subordinate Judge refused to admit 
till* ( olloctor’s ledger, as it was tendered 
at a 1 ite ‘«tage of the case, but we thought 
It ri,^ht to admit it as a public document 
about which tlAi'c was no dispute, and the 
leal nod Vakil for the Respondents very 
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frankly admitted that he could have no 
objection to its going in, though he asked 
us at the same time to take in the judgment 
in aj)peal of the Commissioner. This 
we saw no objection to doing and we Save 
already dealt with it above. We may 
point out that there is evidence that the 
e.xisteuce of the arrear of Hs. 69-13-0 may 
have purjxisely been withheld from the 
Plaintiff, for we find certain jiencil cal¬ 
culations on the beck of Ex. 1, showing 
that the person who estimated the 
Idaintiff’s dues at Bs. 807-1-1 had Ex. I 
actually before him and m his hands when 
he made the calculation. One of the wut- 
ne.'^ses who knows the mohurrir Probhat 
t handra’s liand-writing well and who at¬ 
tests it in the entries iiia lo m mk in Ex. I, 
does not veuture to deny that the {xmcil 
entries arc his, but .savs he cannot make 
out m whose w.iting they arc. This wit- 
ne.ss, Utpal Chaudrii Eliatt.icharji, Eaii-l 
Revenue Tauzi-niohurnr, says that parties 
have always made all necessary enqiiirie-) 
from I'robhat, and this practice has been 
going on ever since he joined the depart¬ 
ment. He significantly asks “ Erorn 
whom but Probhat JJabu .should parties 
get tlie.se infmmations as to how much is 
dejiosited?” and this rather discminfs the 
value of the Commissioner’s judgment 
which IS based on the fact that Plaintiff's 
agent had no business to rely on casual en- 
quines fiom a busy man like the mohurrir 
I’robhat on the day before the sales. 
Probhat himself gives a very half-hearted 
denial to the pencil entries, and we must 
take it that he alone had the opjxirtunity 
of making them He does not deny that 
the karpardaz came to him for informa¬ 
tion, but says he does not remember, but 
he admits that he w'as the man who the 
very' ners^ay certified to the Collector that 
Rs 69-13-9 remained unpaid, without 
drawing any attention to the fact that 
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this sunr was due under a certificate foe 
ljulb'nuli, although the order-sheet was 
before him, and he boasts in his evidence 
thal bo could not make an incorrect state¬ 
ment under those circumstances. Yet 
the order-sheet (pp. 9-16) clearly shows 
tlie refci once number of the certificate on 
the face of it. 

“ Wo fully appreciate the importance 
of the dictum of their Lordships of the 
.1 udieial Committee in the case of Gobind 
Lai lloij V. Ramjanam Misser (1), that 
uny t lung which impairs the security of pur- 
cha»e.s at revenue sales tends to lower the 
['nee oJ the estates put up for sale, and 
that till- purchaser should not be exposed 
to the danger of having his sale set aside 
alt el a year upon now grounds. 

' But the ground taken in this case is 
not new. It is the ground that has been 
rijtpauut on the face of ilic Collectorate 
j'l’ocet'dings from the beginning, and was 
taken m the grounds of apjieal to the Com- 
im-siorier. Having regard to the careless- 
11 ' s.s apparent in this case, with which any 
and every statement of a mohurrir is ac- 
eepted by the subordinate revenue officers 
and passed on to the Collector, and to the 
jininLiisc temptation these niohurrirs are 
endei to traffic in revenue-sales, we think 
(hat the evidence of the bond fides of the 
lunhiirrirs should be ino.'.f carefully .scru¬ 
tinized, and when, a.s in ibis case, there 
appeals piiiiid fuvic suspicion of misre- 
piesentation the (eclinical effect of the 
Collector’s oideis should be very strictly 
interpreted in favour of the Plaintiff. 

“ There i.s no diresit (widence o^ an at- 
taehment under the certificate for 
Ks. 69-1.3-9, but the certificates, itself ob¬ 
tained tlir- force of a decree on the 12th 
M.vrch 1907 when it was filed, and the or¬ 
der for sale on 26th March, which was 

(1) li It. ao I a. 1«6 ; 8. c. I. L. R. 21 Cal. 

70 at p. S3 (1898). 
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passed on the same day, is clearly an 
order for execution of the decree by sale, 
and operates as an attachment within the 
meaning of sec. 17, for the words of that 
section are not ‘ ordered to be attached ’ 
but ‘ held under attachment by the reve¬ 
nue authorities otherwise than by order 
of a judicial authority,’ but the sale is 
not bad on that ground alone since the 
attachment, if any, was made after the 
last day of payment and after the estate 
had become liable to sale for arrear 
Government revenue: Bunwari Lai v. 
Mohabir Prashad (2). But the main 
ground for holding that the sale must be 
set aside is that it is not for arrears of re¬ 
venue at all. Sec. 33 says ‘ no sale for ar¬ 
rears of revenue shall ,be annulled by a 
Court of justice,’ it does not say ‘ no sale 
purjxjrting to bo for arrears of ivvonac 
shall be sot aside.’ 

“It is in vain to say that the Collect <r 
could have sold the estate foi arn-ars of 
embankment tJiargcs if he had not issiu d 
a certificate and lud i>roceod<'d iindt'r 
sec. 5 of the .Act. 

“ It is urged thal the omi.ssion to ]>ro- 
ceed under sec. 5 is a mere irregularity, 
but their Lordships of the Judicial <.’on\- 
inittee did not lay this down in Gobind 
Lai Roy’s case (1), and the only authority 
w^e have been referit'd to, the <’a.s<’ of Deo- 
mndanSimihv. Manbodh Sinc/h (3), mere¬ 
ly says that the non-i.ssue of a notice under 
sec. 5 is an irregularity which doc.s not 
make a sale a nullity unless tht> ground has 
been specified in the ap{)cal to tlu' ('ommis- 
sioncr. This case is rather hi Plaintiff’s 
favour, and in any case no i\otico under 
sec. 6 was held to bo necessary in that 
case, as the arrears were not other than 

(1) L. B. 20 I. A.|166 ; 8. 0. T. T. n. 21 Oal. 

70 (18B3). 

(2) 13 B. L. R. 297 (1873). 

(8) I. L R. 82 Cftl. Ill (1904). 


those of the current year and of the 'ijrettr 
immediately preceding. 

But to say that no notice under sec. 6 
is necessary when the sale is not for arrears 
of revenue at all, but for other demands 
recoverable by the same process as land- 
revenue, is going very much farther than 
any auth()rily with which we are acquaint¬ 
ed, more ('spc'cially when tho arrears of 
pulbaiidi were already under process of re¬ 
covery by (he certificate procedure. 

“ It is u^eIo^s to enter into an examina¬ 
tion of all the facta and documents refer¬ 
red to b} the h arned Subordinate Judge. 
The first five issues which he set himself 
to try were decided m favour of the Plain¬ 
tiff. 'riie tOth issue was the most impor¬ 
tant in the light of the questions as fram¬ 
ed, and the ))rmcipal part of his judgment 
i*; upon this, nz., whether there were any 
arr.'ars of revenue due by the Plaintiff for 
which I he pro|KTTv w’as sold. 

It is. of (•()nise, perfectly clear that the 
liead-iiole to I'lx. 12 which is the certified 
cop\ i.| tile t’oPedor's order, Ex. 1, is not** 
part of the (l(K'umont at all. But w'e have 
the whole (loeuiuejil in original at pages 
1 (>, and that document shows that 
the ( o'leelor was misled into thinking that 
the jirrear of Ks. 69-13-9 which clearly 
ajipeiirs by the reference to the certificate 
to be an arrear of pulbandi, was, as a 
matter of fact, an arrear of revenue, and 
on this he ordered an immediate sale on 
the sale proclamations already issued 
under .'J 'c. (> of Act XI of 1659. 

“ I’hc proclamation is to be found on 
f>agcs 76-77, and .shciws that the arrear of 
laiul revenue was Rs. 547-10-10. 

■' Now, it is clearly established by the 
Collect orate ledger exhibited in this 
Court, by the chalans. Ex. 2 (series), 
pages 12—16, supplemental paper-book, 
and by the Collector’s rubokari on the 
24tb May 1907 that this Bb. 647-10-10 
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In the matter op Akhoy Kumari Debi. 

B. L. Mitter) appeared for the Respondent 
Hazari Dasi Debi. 

Mr. Norton produced a translation of 
the alleged Will (which was tiled on that 
day) and contended that the 9th para, of 
the Will show shy implication that Sarala 
ib a guardian as appointed by the testator 
and “ No express words are necessary to 
appoint a guardian ” : Theobald on Wills, 
6th Ed.‘, {). 99, Synd Shahu v. Hapija 
Begam (1), Chinuaiami r. Hariharahadra 
(2) and Pafhan 4U Khav Badlu Khan v. 
Bai Panihai (3). 

The JiDfiME.NT OP THE CoL’RT w’as as 
follows;— 

Jenkins, t'. J. —These aie two appeals 
from ap order apjxuntmg a guardian of a 
Hindu w idow ag<‘d 14 There is no power 
in the Couit to apjiomt a guardian unless 
the Court is satisfi ‘d that it is for the 
welfare of the minor that the order should 
bo passed. In support of the application 
there is no affidavit on which the Court can 

cot.As it is, we ha\e 

the curious position that an order apixiint- 
ing a guardian has been made on materia’s 
which do not comply with the require¬ 
ments of the law and at the same time a 
Rule has lieen issued on another applica¬ 
tion and IS pending for the determination 
of the question whether some one else 
should not be apjxiinted guardian. 

The pro|)er course now to follow’ is 
this:—We set asule the order of Mr. 
Justice Imam and send back the case in 
order that it may be re-heard by him -if 
the iietitioner thinks fit to put in proper 
evidence in supjxirt of her application. . 

Rinally, we think before making any 
•q|^er the (’ourt must be satisfied that the 

<1) I. L R. 17 Bom. 560 (1802). 

(?) I. L. H. 16 390 (1808). 

(8) I. UR lOBam'S^SiiCWW). 


applicatidto is for the welfare of the minor 
and that the appointment of the guardian 
will not infringe sub-sec, {3) of sec. 7 of the 
Act. 

In our opinion the Judge had jurisdic¬ 
tion and was bound to consider that there 
was a Will although probate had not been 
granted : and that appears to us to be the 
result of several authorities : Sgad Shahu v. 
Ilapija Begam (1), Ghinnasami v. Han- 
harabadra (2) and Pathm Ali Khan Badlu 
Khan v. Bai Panibai (3). The fact that 
there is a contest as to the validity of the 
Will may induce the Court to exercise its 
discretion one way or the other, as for 
instance, it may poosibly defer deciding on 
the question of guardianship until the 
question of jirobate has been determined. 
Put it is not open to the Court to say th>t 
it will refuse to-take notice of the Will. 

We allow the appeals. The Resixin- 
dent will pay the costs of the Appellant 
( Mr. Norton’s client). 

Mr. P. N. Sen and Mr. M. N. Sen, 
.Vttorneys for the Apiiellant. 

Messrs. Manuel tb Agarwalla and Dh, 
.Vttorueys for the Resiiondent. 

Appeal allowed. 


[OIVIL APPELLAXE JUBISDIOTION ] 

Appeal from Appellate Drobbb 
N o. 860 OF 1912. 


N. R. Chatterjea, J. 
Greaves, J. 

1914, 

Heard, 

24, November. 
Judgment, 

16, December. , 


Krishna XiAL 
CnouDBUBi & ors., 
Appellants, 

V. 

Salih Mahahbd 
Choudhurv, De¬ 
fendant, Respondent. 


Bengal Tenancy Act'{VIII of 1885), Seh. Hit 

(1) I. L R. 17 Bom. 660 (1892). 

(8) I. L R. 16 H«d. 880 (1898). f ) 

(8) I. U a 19 Bom. 882 (1896). 
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Art, t, et^), MO. ^—Jalkar /«ai«, dutt payable 
mder^ if rent within the meanity of^ Bmgul Ten,- 
aney Act-Suit reeonery of eueh money if 
governed by epecial limitation—InteruU rate of^ 
upon arreare of eueh money, 

A jadkar does not necessarily imply any 
fight to the soil and a suit for the recovery 
, of money payable under a lease merely 
conferring a right of fishing and no right 
io land is governed by the special limitation 
provided by Sch. Ill, Art, 2, cl. (b), of the 
Bengal Tenancy Act. 

Money reserved in swch lease is not rent 
within the memtng of the Bengal Tenancy 
Act and interest at the rate of 12\ per cent, 
as provided in sec. 67 of the Act cannot be 
allowed in respect of arrears of such money^ 

This was an appeal preferred on the 20th 
of April 1912, against the dec-ifeo of A. 
Majid, Esq., District Judge of Zilla Eaj- 
shahi, dated Ithe 4th ot January 1912, 
affirming the decree of Babu Haridas Bose, 
Munsif, 1st Court at Malda, dated tho 
31st of August 1911. 

The facts will sufficiently ajTjieur from 
the judgment. 

Babus Brojo Lai Chakravarty anl 
dogesh Chandra Bose for the Appellants. 

No one for the Respondent. 

The JuDUMRNT OP T,HB CouRT was as 
follows:— 

This appeal arises out of a suit for re¬ 
covery of money payable under a registered 
labuliyat in respect of a jalkar for the 
years 1312 to the Pous instalment ot' 
1317 B. S. 

The Courts below have disallowed the 
< laim for the years 1312 and 1813 B. S. on 
the ground that the claim for those years 
IS barred by the special limitation provided 
by Sch. Ill, Art. 2, cl. (6), of the Bengal 
Tenancy Act. If tho special limitation 
does nc^ Apply to the suit, the claim for 
the years 1812 and 1313 would be in time 


under Art. 116 of the general Limitation 
Act. 

Now see. 193 of the Bengal Tenaiuiy 
Act^ lays dowm that the provisions of tha 
Act applicable to suits ^or recovery of 
arrears of rent, shall, as far as may be, 
Appty to suits for the recovery of anything 
payable or deln.’iable m respect^f any 
rights of pasturage, 'orest rights, rights 
over fisheries and the like. Sec. 184 of 
the Act provides that the suits specified 
in Sch III shill be instituted within the 
time prescribed lu that Schedule, and Sch. 
Ill, Art 2, el (b), prc'-cribes a period of 
three j m' .. withiii which a suit for recovery 
of arrears of rent is to be instituted. 

It IS rontended on behalf of the Appel¬ 
lants that the lease m the present case not 
merelv coeleis a right over a fishery with¬ 
in the meening ol <'c 193 of the Bengal 
Tenancy \et, but also creates an interest 
in land and that as such does not come 
within the [.iirview of the Bengal Tenancy 
Act. A pilkar doi > not necessarily imply 
any right to tho soil [se > David v. Girish 
Cbandia (Uiha (1) and Radha, Mohun 
Mundiil V. Set I Madhub Mundul (2)] and 
we ail ot opinion that the lease in the pre¬ 
sent ease does m.t confer any right to land. 
It nieuly gives a right to fish in a jalkar 
belonging to the Plaintiffs’ zamindary. 
The fact that the lessee was not to claim 
reduction ol tin joma (rent) on the groatlkd 
of drought or inundation does not neces¬ 
sarily show that any right to the soil was 
confeiied The name of the jalkar [Afara 
Nadt (dned-up river)] and the reference to 
the fishing j^eriod in the lease indicate that 
the jalhar was not lull of water at all 
seasons ot the vear. The tenant took 
the risks ot inundation and failuje 
rains and the agreement was that, he 
would not h« entitled to claim any redne- 

(l) 1. L R. 9 C»l 193 1882). 

(2J 94 W. R. 20011875). 
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tion on those grounds. Then the stipu¬ 
lations that the lessee would not exceed 
the boundaries and would be bound to give 
information to the {K)lice and to the lessor 
if any murder was committed within the 
boundaries of the jalkar are not inconsis¬ 
tent with the leas(' l)eing a fishery lease, 
as the. zamindar after letting out the jalkar 
would no longer keep any \vateh over th-' 
jalkar. 

It is contended that cesses cannot he 
charged on a jalkar unconnectul with any 
light to th<‘ soil, and the fact that the 
tenant agreed to pay cesses shows that a 
right to land was conferred by the least*. 
]iut the mere fact that the tenant agreed 
to pay a charge which Ik* might not be 
legally comjielled to pay, cannot alter the 
nature of the tenancy. Nor is it by itself 
sufficient to indicate that any right was 
created in land. 

Reliance is jdaced on the case of Maha- 
nanda Chakrararti v. Moutjala Kcotniu 
(3)_in which importance was attaclied to 
the condition that the lessee was to con¬ 
tinue liable for the rent even in cas<' o'" 
drought and non-rearing of fish. But in 
that case, there was a lease of a tank in 
which fish has to b* reared, and which 
cannot be done if then* is a .drought. 
The h'ase did not sfiecify the rights do be 
exercised by the lessee in the tank. In 
the })rc.sent ca.se the jalkar appears to be 
a river which in the rainy .season i.s full 
of water and in which fish has not to be 
reared and the only right conferred on the 
lessee is the light of catching fish. The* 
question is one of construction, and must 
depend u|X)n the term.s of the jiarticular 
lease. 

Upon a con.si(lcration of all the tenns of 
the leasqpwe are of cjpinion that the lease 
merely conferred a right of fishing and no 
right to land was conferred. 

(8/* I. L. R. 31 Cal. »37 (n*04). 


That being so, the case comes under see. 
193 of the Bengal Tenancy Act, and the 
arrears for 1312 and 1313 B. S. have been 
rightly held by the Courts below to be 
barred by limitation, under Sch. Ill, Art. 
2. cl. (b), of the Bengal Tenancy Act. 

The next question is whether the Court 
below was wrong in allowing interest only 
at the rah* of 12 J per cent, per annum on 
the arrears instead of at the rate of 2 jxir 
cent, per month as stipulated in the 
kabuliijat. 

81 * 0 . 67 of the Bengal Tenancy Act no 
doubt provides that an a 1 rear of rent 
.diall bear interest at the rate of 12 ]^ p<*r 
cent., but it is contended that money 
payable in respect of a fishery is not 
“ rent ” within the meaning of the Act, 
as “ rent ” according to sw. 3, cl. (5), of 
the Act means w’hatev(*r is payable or 
deliverable in money or kind by a tenant 
to his landlord on a<x*ount of the use or 
oceii]>ation of the land held by the 
tenant. 

We think, this contention must pre¬ 
vail. We have found that tho lease of the 
jalka^^ do('s not create any interest in land, 
3’hat being so, the money tv,served in the 
kabulhjat i.s not “ rent ” w ithin the mean-* 
ing of sec. 67 of tlie Act. In Shih Prasad 
Chuudhuri v. Vnkai Pali (4), there is an 
observation that there i.s nothing in the 
definition of the word “rent” in the ‘ 
Bengal Tenancy Act which excludes 
fi.shcry rent. But the attention of the 
leariu*d .ludges apparently was not drawn 
to the fact that the word ” rent ” in that 
section has reference to anything payable 
for u.se or fx;cu 2 )ation of land held by the 
tenant. If what is payable in respect of 
any rights over fisheries had been “ rent ” 
within the meaning of the Act, sec. 193 
would not have laid down that the provi¬ 
sions of the Act aj>plicable to suits for the 
(4) I. R. 83 C«L 601 (1000 . 
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recovery of arrears of “rent” shall, as 
■ lar as may be, apply to suits for the re¬ 
covery of anything payable or deliverable 
in resj^ect of fishery rights and in that 
case sec, 193 would have been wholly un¬ 
necessary. A similar view was taken in 
the case of AbduluUah Sarhar v. /1.s-ra/ Ali 
Mondal (5) where the learned Judgi's were 
of opinion that money payable in resi)ect 
of forest rights is not “ rent ” within the 
meaning of sec, 3, el. (5), of the Act. 

The learned Subordinat(' .Tudge refers 
to the second clause of sec. 3, cl. (b), 
where it is laid down that in see. 07 (uni 
certain other sections) of the Act, “ nmt ” 
includes also money nvoverahle under an\ 
enactment for the time being in force as 
if it was rent. But the word “any 
enactment ” obviously refers to any enact¬ 
ment other than (he Bengal Tenancy Act: 
otherwise sec. 193 would have been in¬ 
cluded among tin* other .sections mentioned 
therein. I'bey have reference to cases 
where tlu' monc'v, though not “ lent is 
by any enactment n'coverabK* ns if it was 
rent, for instance, eesses uiub-r see. 47 of 
the Ce.ss Act (Bengal Act JX of 1880) )r 
drainage charge's (payable by a tenant to 
bis landlord) under .sec. 44 of the Drainage 
Act (Bengal Act VI of 1880). Rec. 193 
of the Bengal Tenancy Act does not make 
money ])ayable in,re.spect of a fishery ’e- 
coverable as if it was rc'iit. That section 
merely lays dov\n that the provi.sions of 
the Act ajiplicable to suits for recovery of 
lent shall a|>ply, as far as may be, to any¬ 
thing [layable in rosiH'ct of fishery rights. 
We are accordingly of opinion that moru y 
payable in rea|K'ct of a fi.shery is not 
“ rent ” within the, meaning of the Act. 

Then the question arises whether the 
provision of sec. 67 of the Act relating to 
interest on arrears of rent is a provision 
ap;‘'’'-ablc to suits for recovery of rent. 

(6) IC.h J. 169 (1P07J. 


Tf it is so, the provision would apply to 
n oney payable in respect of fishery rights 
having reganl to the provisions of^sec. 193 
of the Bengal Tenancy Act. But “ pr> 
visions of the Act applicable to suits ” 
have reference to the procedure laid down 
in lh<' Act relating to suits, and do not 
include the provisions of the Act regulat¬ 
ing the rights and liabilities of landlords 
and tenants. The provisions of sec, 6/ 
le'atrng to interest affect the contract 
between the parties, and the restriction of 
the liability of tenants to pay interest at 
the rale of PiJ p.u- cent, per annum is a 
matter of substantive right, and cannot 
be called a [irovision applicable to suits. 
The Court, it is true, cannot award inter- 
(.st aUa rate higher than BJ.} jier cent., if 
!' suit is brought for recovery of rent, but 
that is because the Act has restricted the 
liability of the tenant as to the amount of 
ir.t(‘rest payable. * 

We are accordingly of opinion that the 
Plaintiff is entitled to interc.st at the m*a 
stipulated in the hibuliyat. 

The deere<' of the lower Appiqllate Coint 
will be iiKxlitied a<‘oordingly and the 
parties will be entitled to [>roportion:itii 
costs in all the Coiiits. 

Decree modified. 

[OlVIL APPELLATE JORISD OTION.] 

Ai'peai. KaoM Appellate Order 
No. 842 OF 1912. 

MooKER.rEB, J. ' Ajo Koer and another, 
Beaciicuoft. j, dudginent-debton, 
DD3, • Appellants, 

Heard, 8, Aiigu-st. » i,. 

Q < if 0 kK Nath, 
Judgment, Ded^holder, 

4, June. Kes|iondent. 

Civd Jh^oradurt Co>U (Aci j l!>08), 47 

Or St, rr. SS, QQ—Daern 
agaimt repi-esa>it"t va of )Hdgment dabtor^Olgae- 
tion that proparty not auata lej by judgmont- 
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debtor, but objeclot’t ptttonal propgrtv~Claim 
whether to be determined under' eec. J^7 or Or. 
r. 60 . 

When X in r.r(’eution of a decree for 
monej/ nr/aivst Y proceeds aqainst Z, as 
the legal representative of Y, in respect of 
property in the possession of Z and Z con¬ 
tends that the property belongs to him and 
never formed part of the estate of 1', the 
(lueshon u'hich arises is whether such pro¬ 
perty is assets in the hands of Z and is liable 
to be -seized in e.recution of the decree 
against V and one for determination bij 
the executing Court under sec. 47 of th'' 
Civil Procedure Code. 

Per M 00 KKR.JER J.— The Full Bench 
decision in I’axchanan v. Rabia Bibi (1) 

IS in no way affected by the decision of the 
later Full Bench in Kartick Chandra 
(Ihosb u. AsFirrosH Dfaha (‘2), 

^hi.s wa.H an appeal from a decision of 
D. H. Kingsford, E-»q., Jtidicial Commls- 
sionor, Cliota Xagpnr, dated the 27th May 
1912, confirming that of Babn Sarat 
Chandra Pal, Subordinate Judge, Ranchi, 
dated 1st September 1911. 

The material facts will appear from the 
judgment. 

Babu harunamoy Bose (for Babu 
Khetra Mohun Sen) for the Appellants. 

Babu Susil Madhab MtiUick for the 
Re.spfmdenl. 

The Ji D(iM)Ar ok thh Court was as 
f( II0W.S;— 

Mookerjke, J.— This is an ap{)eal by 
the judgment-rlcbtors against an order of 
the Gist riel Judgf, by which he has dis- 
niissed an ap|N‘al against, an order of the 
Subordinate Judge in the matter of exe- 
eut'oji of a decree for money. The decree 
bad been obtained by the Respondents 

(1) f. c«f. 711 (1890-, 

(2) I. L. R. 88 C*1 288: t. c 16 C. W. N. 26 
(1911). 
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against one Kripal Narayan Tewari. 
Before the decree could be executed in full, 
the judgment-debtor died. The decree- 
Ix'lder thereupon took out execution 
against his widow Ajo Koer as his legal 
representative. The widow took objec¬ 
tion to the attachment of four of the pro¬ 
perties against which the decree-holder 
sought execution as assets of the original 
judgment-debtor in her hands; she con- 
tended that the proi>eities in question were 
her own prope;-tics and did not form part 
()l the estate of h<‘r husband. The Sub- 
(A-dinate Judge investigated the ma%r- 
and overruled the objection on the grouCl 
that the disputed properties belonged not 
to the lady but to her husband. The 
widow then appealed to the District Judg-. 

\ pndirainary objection was taken that the 
ap|)eal was incompetent, because the 
order was not under sec. 47 of the Code 
hut under r. 61 of Or. XXI. The Dis¬ 
trict Judge gave eff(‘ct to this contention 
and dismksed the apjieal without deter¬ 
mination of the merits of the question in 
controversy betw’een the parties. On the 
pre.sent ajipeal, the order of the District 
Judge has been assailed as based upon an 
erroneous view of the scope of sec. 47. It 
i.® jilain that the order under appeal can¬ 
not be supported. 

In the ca.se of Parwhanan v. Bahia 
^tbi (1), it wa.s unanimou.sly held by a 
I’ull Bench of this Court, that an objec¬ 
tion taken by a pe.sron who has become 
the repre.sentativc of the judgment-debtor, 
in the course of the execution of a decree, 
to the effect that the property attached 
in satisfaction thereof is his own property 
and not held by him as such representa- 
tne, is a matter cognizable only under 
see 244 of the Code of Civil I'rocedure, 
18H2. This decision is binding upon 
this Court, and is no way affected by the 
(1) r. L R. 17 C«I. 711 (<880 
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decisioH of the subsequent Full Bench in 
Kartick Chandra Chose v. Ashutosh Dhara 
(2). That case affirms the proposition 
that when X in execution of a decree for 
money against Y personally, attaches 
properties of which Y alleges that he is 
in possession, not in his own right but aa 
shebait of a deity to whom the property has 
been dedicated and who is not a party to 
the suit, the question raised falls, not 
within sec. 244 but \vithin sec. 278 rend 
with sec. 280 of the Code of 1882. This 
principle docs not contravene the rule 
Ijpd down in Panchanan v. Habia Bibi (1), 
and has no application to the case before 
us. When, aa here, X, in execution of a 
decree for money against Y proceeds 
against Z as the legal representative of Y 
m respect of property m the possession of 
Z, and Z contends that the property be¬ 
longs to him and nevei foimed part of the 
estate of Y, the question arises whether 
such property is assets in the hands of Z 
and is liable to be seized in execution of 
the decree against Y. Such question is 
plamly a question relating to execution of 
the decree obtained by X against Y 
and arises between the Pfamtiff decree- 
holder X on the one hand and the 
representative, Z, of the Defendant 
judgment-debtor Y on the other haul. 
The question consequently must, under 
see. 47, bo deteimined by the Court exe¬ 
cuting the decree and not by a separate 
suit. The position is entirely different 
v.’hen X in execution of a decieo for money . 
against Y personally, attaches property in 
the possession of Y which \ alleges he 
holds not in his own right but as shebait 
of a deity who is not a party to the suit. 
The question raised is no doubt a question 
relating to the execution of the decree ob- 

tll I. L. R. 17 Cal. 711 (18»0). 

(2) L L. R. 80 CaL 098 ; a. o. 18 0. W. N 
08(1011). 


tained by X against Y, but does it arise 
between the jiarties to the suit*? Clearly 
not. The decree has been made in a suit 
between X on the one hand and Y in his 
peisonal capacity on the other hand. The 
question in execution arises betw’een X on 
the one hand and Y in his capacity as trus¬ 
tee of an endowment, on the other hand, 
Y has a two-fold capacity : in one character, 
he 18 d iiarty to tlie suit; in the other, be 
is a strange! to the suit The [losition's 
[•recisely what it would have been, if Z 
had been the shebiit and had claimed the 
property as siuh when attached by X in 
execution oi his deuce against Y. It is 
further plain fiom an examination of the 
terms of Or 21, i 60, that while it ap¬ 
plies to tlu' class ol cases of which Karttck 
Chvndra Chose v \shutosh bhara (2) 
may be taken as the t\pe, it cannot by 
any stretch of language be made to cover 
the class ol cases o‘ which Panchanan v. 
liabia bibi (1) is the leading example. 
In the foiuier class ot cases, the judgment- 
debtor objects that he is in jxissession as 
tiustee and not on his own iK'count within 
tho nii ailing of Or 2J, i GO, in tlie latter 
class ot cases, the lepiesentative of the 
judgiiunt-dehtoi objects that the property 
ill his liands is not assets available to the 
deciee-hoMei The objections in the two 
clabs<*s ot case'i are obviously of fundamen¬ 
tally diffcKiit kinds. Reference may in 
this connection he made to tbq elaborate 
judgment ol Wilson, J., in Uajrup Singh 
\ Ii(im(fo}nl Hoy (3), which was approv¬ 
ed by the Full Bench in Panchanan v. 
liabia Bibi (D The view taken by the 
Full Bench has now‘been adopted by all 
(he Indian High CouFs : S<th Chand Mgl 
V. Durqa Dei (4), Kah Charan v Jeitaf 

(1) I. L R. 17 Ctl. 711 (1890), 

(2) I. L R. 89 0»1. 298 : c 18 C. W. H 
26 11911}. 

(3) 1. L. R 18 C«I. 1 (18818'. 

(4) I. L. & 18 AIL 818 F. B) (1889). 
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Dubi (5), Mtirci fjcya v. H'nijot Sahch lO), 
(htlxultiny v. Kiatnifiinffh (7), VnKjdfxiii- 
lltui V. Karim Panakal fH). Tn this 
the t)hje('ti(jn raist?(l by the widow 
of the ori^djial jii(l^nu‘nt-dehtor, who has 
been l)roii;fht on tlie nrord as his letjal re- 
I'l'escntative and \\ho eontcnds thill I'oiii’ 
of the propertij's soiifthr to h(' made liable 
in execution of the d<‘cree af'iiinst her Ini.-'- 
hand do not constitute' asse'ts available to 
the decree-holder, imist he determine 1 
i.nder see. -17 of the Code. 

Tilt' resn't is th.ii this appeal is allowed, 
the order ol the Dl.-triet dndf^e set ii.side 
and the ciisi' remanded to him in order 
thiit tlu' appeal n)<i> be ht'ard on*thi' 
merits. The Appellants iire entitled to 
their costs both liere and in the Court of 
appeal below. We assess the lu'aring fee 
in this Court at live pold niohnrs. 

BKAt'HciiOKi, .1.-1 aj^rce to the pro- 
{KJM'd ordc'r on the ground that the niath'r 
is concluded by the decision of the Full 
Bench in the case of PanchauoK v. Kabui 
Bibi (1). 

Appe-al allowed. 


[CIVIL APPELLATE JURISDICTION.] 

Appeal from Appellate Order 
No. 184 OF 1910. 


Mookerjke, J. ] 
Bbachcroft, j. 

191.1, 

Heard, 20, 

B'ebruary. j 
1914, 


Judgment, 

.5, Jiine.l 


Upendra Nath 
Kalamuri and another, 
Objectors, Appellants, 
r. 


Kusum Ki mari Dasi, 
Decree-holder, 
Respondent. 


Civil Procedure Co/fe {Act V of 1908), see. 47, 
(J'\ SI, rr, 58, 60—Decree "gainst sebait as such 
—0 •jedioit hy sebait or Ms successor in office that 


4 ) I. L, R. 17 Cal 711 (I8'0), 

) I. L. R. 28 At). Ml (1805). 

(6) I. L. R, 23 Bom. 237 (242) (1808J. 
l7) I. L. R. 84 Bom. 64Q (1910). 

(8} I. L. K. 20 Mad. 501 (1902). 


property attached is objector’s secular property— 
Appeal—Second appeal. 

ir//c)j X, in p.Y.eeulion of a devree for 
monen (upiinsl Y, a.s sebait of a deity, 
aitachc/t and proeecd.<t to .sell properties of 
which Y or his sueees.sor in office alleges 
that he is in po,s.se.s.sion not a.s achait of 
the deity but in his own right, the case does 
not fall within the scope of see. 47. 

I’axcha.x.vn r. Rabm Bihi (0), di,stin- 
yuishrd. 

per .lIooivER.JKii, —77/e ease of 

I’AxeiivNAN V. Rahia Biiu (0) is an author- 
ity only for the profxmtion that when X, 
in e.ieeiition of a decree (or money against 
1 . w elis to proceed against Z as the legal 
icpre.sentalice of )' who is liable only to 
the e.etent of the assets of V in his hands 
and a question arises whether a particular 
property docs or does not constitute such 
assets, it must be determined by the e.cc- 
eiition Court under see. 47 of the Code. 

IUndhswari p. IjIkp.at N.\th (10). 
rMKSHANANDA V. MaHENDRA PllOSAD (11), 
Ciioi Dui iiv Wahki) Ali V. .Ji M.vi (12) and 
.\uiin NXissA V. Amiklxmssa (Id), distin¬ 
guished. 

Per BEVCHfKOJ'T, A.-If the chim of 
the objector is in his own interest as re- 
j.rcsentathe of the judgment debtor, the 
ease will come under see. 47; if the claim 
IS adoersc to his intefest as representative, 
it will not. 

'riii.s was iin apijcal from an order of 
Babu J’robli.i Chandra Sinha, Subordinate 
-liidg/*, Midnapore, dated 11th February 
IIMO, confirming that of Babu Lai Behari 
Chatlerjee, Munsif, j\[idnapore, dated 
Idth September 1909. 

(9) I. L. R. 17 Ckl. 711 (1890). 

(10) 16 0. W. N. 726 (19101. 

(11) 14 C. L. J. 387(1911', 

(12) 11 B L.R. 149(1872). 

(18) L. R; 4 L A. 66 : c I. L. R,' 2 Osl. 827 
(1876). 



VOL. XIX.] 


THB CALCUTTA WEEKLY NOTES. 


6n 


Upbndba Naib KaiiAHttbi v. Kusnu Kumabi Dasz. 


The material facts will appear from the 
judgment. 

Mr. S. P. Sinha and Babu Mohini 
Mohun Ghatterjee for the Appellants. 

Dr. Rash Behari Ghose and Babu 
Khetra Mohun Sen tor the Bespondent. 

The Judgment of the Court was as 
follows:— 

Mookbrjee, J. —This appeal is directed 
against an order by which the Subordinate 
Judge has confirmed an order of the Court 
of first instance for execution of a money 
decree. On the 7th April 1904, the Kes- 
pondent obtained a decree for money 
against one Gobardhan Kalamuri, describ¬ 
ed as the sebait of goddesses Lakshmi and 
Bhagabati. Before the decree could be 
executed in full the judgment-debtor died. 
On the 28th July 1909, the decree-holder 
applied for execution of the decree by the 
sale of an one-fourth share of 260 bighas 
of land within certain boundaries. She 
staled in her petition that the judgment- 
debtor was dead, that he had left five 
nephews (sous of different sisters) as also 
three paternal uncles, that one or more of 
these persons had succeeded as sebait of 
the endowment, but that as Plaintiff had 
not been able to ascertain who was the 
sebait, she prayed that execution might 
proceed after service of notice on all these 
persons under r. 22 6f Or. 21 of the Civil 
Procedure Code, 1908. Notices were issu¬ 
ed accordingly. The nephews of the ori¬ 
ginal judgment-debtor took no notice of 
the proceedings, but on the 19th August 
1909, two of the uncles filed a petition of 
objection, in which they urged, amongst 
other things, that the properties sought to 
be attached had not been dedicated to the 
goddesses named but were private secular 
properties of the objector, though under 
a deed, dated the 29th June 1877, a part 
of the income of these properties had been 


directed by the then proprietor to be ap¬ 
plied for religious purposes. It transpir^ 
at the same time that the other uncle of 
the judgment-debtor who had not entered 
appearance, had died on the lOth August; 
the decree-holder thereupon applied that 
the two objectors who had appeared might 
be treated as the representatives of the 
deceased; this was granted. The Court 
then proceeded to investigate the objection, 
and, on the 18th September 1909, came to 
the conclusion that the properties sought 
to be attached had been dedicated to the 
goddesses named; in this view, the Court 
overruled the objection and directed exe¬ 
cution to proceed. The objectors then ap-^ 
pealed to the Subordinate Judge. When 
the appeal came on for hearing, a prelimi¬ 
nary objection was taken by the decree- 
holder Respondent that the appeal was in¬ 
competent, as the order could not be deem¬ 
ed to have been made under sec. 47 of the 
Code. The Subordinate Judge expressed 
him.self in favour (ff this view’, but as he 
felt doubtful w'hether the appeal was really 
ineompetent, lie considered the case on the 
merits, and ultimately confirmed the order 
of the original Court. The objectors have 
appealed to this Court and have contend¬ 
ed, that the appeal to the Subordinate 
Judge was competent, and, secondly, that 
he has misunderstood' the legal effect of 
the deed of the 29th June 1877. 

To determine whether the appeal to the 
Subordinate Judge was competent, it is 
necessary to ascertain whether the order 
of the primary Court falls within the scope 
of sec. 47. The answer to the question, 
whether an order in execution proceedings 
is within the scope of this section, depends 
upon its nature and contents. If it de¬ 
cides a question relating to the execution, 
satisfaction or discharge of the decree, and 
if the decision has been given between the 
parties to the suitor their representativea in 



922. 


[Vei.. XDL 


THE CALCUTTA'. WEEKLY N01T5B. 

Upendba Nath Kalamt]^i «. Eusum Khmaei Dasi. ' ' 


interest, the order of the Court falls 
within the scope of this section, is a decree 
within the meaning of sec. 2, and as such 
is appealable under sec. 96 fRaghuhar v. 
Jadunandan (1), Joytara v. Prankrishen 
(2)J. It cannot be disputed that the 
order of tJic original Couit decided a ques¬ 
tion relating to the execution of the 
decree held by the Kespondent, namely, 
whether the decree could be executed by 
attachment and sale of the property speci¬ 
fied in the application of the decree-holder. 
But the point remains, whether this ques¬ 
tion arose between the Plaintiff decree- 
holder on the one hand, and the Defen- 
jdant judgment-debtor or his representatives 
on the other hand. It is plain that if and 
in so far as there \va.s an endowment, the 
objectors were the legal representatives 
of the judgment-debtor within the 
meaning of that expression as defined 
in sec. 2, cl. (II), of the Code; the 
original Defendant had been sued hi 
a representative character as the sebait of 
the two goddesses iiaine<l; the objectors 
had succeeded to the office of sebait, ani 
the estate held by the deceased as sebait 
had devolved on bis successors in office. 
This view is in accord with the elementary 
rule that when a decree has been passed in a 
suit against a sebait as representing an idol, 
it is binding on the succeeding sebait, 
provided it has been passed without any 
fraud or collusion: Prosunno Kumar v. 
Golab Givand (3), Tulsi Das v. Bejoy (4), 
Manikka v. Bala Gopalakrishna (6). But 
when a decree has been passed against a 
person in his capacity as sebait, execution 
can be taken out only against the proper¬ 
ties of the endowment in his hands; for 

0) 16 0. I* J. 8» (1911). 

(3) IS C. t. J. 267 (1910). 

•1|) L. B. 2 1. A. 146 : 8. c. 14 B. L. R. 460 ; 

* 23 \V. R, 288 (1876). 

' (4) ec. W. N^HMIWI). 

(6) I. L. R. 29 Wad. 668 (1906}. 

V J 


as Subramania Ayyar, J., observed in 
Venkatasami v. Kuppayea (6), the pri¬ 
vate property of an individual cannot be 
taken in execution of a decree made 
against him in his capacity as manager or 
trustee of an endowment just as the pro¬ 
perty of the endowment cannot be taken 
in execution when the decree against him 
is in respect of his personal debt. The two 
capacities are fundamentally distinct, and 
the individual constitutes two distinct 
juristic persons from the two different 
points of view. In the present case, the 
decree-holder seeks to proceed against the 
property on the assumption that the Ap¬ 
pellants hold it as jiart of the endowment 
of the two idols named. The objectors, 
on the other hand, assert, in their personal 
capacity, that this is their private proper¬ 
ty and is not available to the decree-holder 
for satisfaction of her decree. That de¬ 
cree is essentially against the debutter es¬ 
tate, though, as jxiinted out by their Lorcl- 
shqxs of the Judicial Committee in Jaga- 
dindra Nath v. Hcmanta Kuniari (7), the 
suit was bound to be brought against the 
sebait as such, because it is only in an ideal 
sense that an idol, though regarded as a 
juristic person, can hold property. The 
true position, consequently, is that the 
question raised by the objectors calls for 
decision between the decree-holder who is 
a party to the suit and two persons who 
are not, for this purpose, representatives 
of the original Defendant, as they raise 
the objections not in their capacity as 
sebaits, but in their private individual 
capacity. This view is supported by the 
decision of the Full Bench in Kartick 
Chandra v. Ashutosh (8). There it was 

(6) 14 U. L. J. 877 (1904). 

(7) L. 9 , 81 I. A. 203: 8. 0 I* L. h. 82 Cal. 

129 (1904). 

(8) I. L. R. 89 Cal 298 : 8 . 0. 16 C, W. N. 20 
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ruled that when X, in execution of a de¬ 
cree for money against Y, personally at¬ 
taches and proceeds to sell properties of 
which Y alleges that he is in possession, 
not in his own right but as sebait of a 
deity to whom the properties have been 
dedicated, the case does not fall witbbi 
sec. 244 of the Code of 1882 or sec. 47 of 
the Code of 1908. The principle re¬ 
cognised by the Full Bench is that 
there is a fundamental distinction be¬ 
tween a right acquired or liability in¬ 
curred by Y in a personal capacity, and a 
claim advanced or defence interposed by 
the same individual in his capacity as 
sebait of a deity. If this distinction is 
borne in mind, ihe inference follows that 
when X, in execution of a decree for 
^money against Y, as sebait of a deity, 
attaches and proceeds to sell properties of 
which Y, cft* his successor in oftioe alleges 
that he is in possession, not as sebait of 
the deity btit in his own right, the case 
does not fall within the scope of sec. 47. 
Y, in his character as sebait, the only 
character in which he is a party to the 
suit, cannot rightly be deemed the same 
person in his character as a private indi¬ 
vidual. We may add that the decision o^ 
the Full Bench in Panchanan v. Kabia 
Bihi (9), on which reliance was placed by 
the Appellants, is not directly in point and 
does not assist their contention That 
case is an authority only for the proposi¬ 
tion that when X, in exi'cution of a do- 
cree for money against Y, seeks to proceed 
against Z as the legal representative of Y, 
who is liable only to the extent of the assets 
of Y in his hands, and a question arises, 
whether a particular property does or does 
not constitute such assets, it must be deter¬ 
mined by the execution Court under sec. 
47 of the Code. Nor is the contention of 
the Appellants supported by the cases of 

(9) L. B. 17 CU 711 (1890;< 


Bindeswari v. Lukpat Nath (10) and 
Umeshamnda v. Mahendra Prosad (11).* 
The former case shows that where 
a party has obtained an order in his 
favour on the footing that the Court 
was competent to deal with the matter 
and make the order under so?. 47, 
he cannot, when the validity of the order 
is challenged by way of appeal, impugn 
the appeal as incompetent on the ground 
that the order could not have been made 
under sec. 47. The latter case is an 
authority for the proposition that where 
a decree has been obtained against a per- „ 
son (who had been really removed from 
Ihe oflSce of sebait), on the erroneous as¬ 
sumption that he is still the sebait, and 
upon application made to execute such 
decree against his successor in office, an 
objection is raised'that there is no valid 
decree cajiable of execution against the 
properties of the endowment, tho ques¬ 
tion falls within sec. 47, because a ques¬ 
tion was raised, who was the representa¬ 
tive of the judgment-debtor, which could 
be determined only under cl. (3) of that 
section. Reference was finally made to the 
decisions of their Lordships of the Judi¬ 
cial Committee in Chotidhtiry Waked Ah 
V. Jumai (1-2) and Abidunnissa v. Amtr- 
unnissa (13), neither of which lays down 
any prineijile contrary to the view I pro¬ 
pose to talu. Tho first case affirms what 
must now be regarded as incontestable, 
namely, where 'a decree against a person 
in a representative capacity has been pro¬ 
perly passed and proepedings have been 
taken thereunder to obtain execution 
against him in his representative charac¬ 
ter, be is a party to the suit with respect - 

(10» 16 C W. N. 726 (1910). 

Ill) 14 0. L.J. 337 (1911). 

(12) 11 B. L. R. 149 (1872). 

(18) L. R. 4 I. A 66 : 8t c, I. L. R. O'Cal. 327 
(1876). , 
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to any question which may arise between 
him and the other parties relating to the 
exiHJution of the decree. The second case 
shows that sec. 11 of Act XXIII of 1861 
(which with important modifications now 
stands as sec. 47 of the Code of 1908) 
was not intended to apjily to cases where 
a serious contest arose with respect to the 
rights o*^ persons to an equitable interest 
in a decree. 

It follows that the order of the original 
(’ourt W'as not made under sec. 47 and was 
iiot a decree liable to be challenged by way 
of appeal. It must be taken to have been 
made under r. GO of Or. 21, although it 
may be dilTi^ult to make the languag*' of 
that rule fit in precisely with a case in 
which the Defendant has been sued in 
a ropresentati’'e capacity and prefers a 
claim in his personal capacity. The rule, 
however, recogni.ses a broad distinction 
between the repre.sentative character and 
the personal charactiT of the same indivi¬ 
dual. In this view' the appeal to the 
Subordinate Judge was incomj>etent, and 
no ojiinion need be expressed on the (pies- 
tion, whethi't the objection is well- 
loundcd on the merits. The appeal :s 
con.scquently dismissed with costs. We 
assess the hearing fee at three gold 
mohurs. 

Beachchoft, J.—In this case a very 
real difficulty is raised by the decisions in 
the cases of Panchanan v. Habia Bibi (9), 
and Kartick Chandra (ihose v. Ashutosh 
Dhara (8). Both arc decisions of a Full 
Bench. In the first of the.se two cases it 
was decided that an objection by the re- 
(1) 16 d'S!\ of the judgment-debtor in 
(8) 18 C. L. j. ‘iic effect that the property 
R. 2 1. A. Kown and not held by him 
( 4 ) 6^C, w. N.l 7 V(,t»ve was cognisable only 
(6^ I. L. R. 29 Mkd. : a. c. 18 C. W. N. 28 


under sec. 244 of Act XIV of 1882 
(sec. 47 of the present Code). Prinid 
facie that decision would seem to cover 
the present case. The Appellant has been 
brought on the record as the representa¬ 
tive of the original judgment-debtor and 
his claim is that the property is his own 
and that he does not hold it is sehait. In 
the second of the above cases it was de¬ 
cided that when the objector alleges that 
he is in possession not in his own right 
but as sebait of a deity to whom the pro¬ 
perty has been dedicated, the order passed 
is one under sec. 278 of the old Code 
(now Or. 21, r. 58). The ground on 
which the decision proceeded was that 
while (he objector was a party to the suit 
in one cajiacity the claim was advanced 
by him in another, and con.sequently thij 
question did not arise between the parties 
to the suit in which the decree was passed 
and therefore was not one to be determin- 
td under sec. 244. ■* 

Now if this be taken to be the underly¬ 
ing principle to be a])plied in cases of this 
nature, it might also have been applied in 
the case of Panchanan v. Rabin Bibi (9), 
for, while the objector claimed the property 
as her own in her jxirsonal right, she was 
a party to the suit only because she wai 
the widow of the original judgment-debtor 
and, therefore, liable to the extent of th? 
assets which had come into her hands. 

So far then as the principle was recog¬ 
nised in one case and ignored in the other, 
the two cases would seem to be in con¬ 
flict. But the learned Judges who de¬ 
cided the later case distinguished it from 
the earlier one on the ground that it dealt 
with the converse question. If that be a 
real ground of distinction, it might be said 
that the present case being also the con¬ 
verse to the case of Kartick Chandra Chose 


M (1890). 


(9) I. L. B. 17 OaL 711 (1890). 
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V. AsHutosh Dhara (8) is not concluded by 
tl)Bt decision, but should follow that in 
Panchanan v. Rabia Bihi (9). The dis¬ 
tinction, however, fails when it is attempt¬ 
ed to apply it to the facts of the case be¬ 
fore us, for here we again have one per¬ 
son in a dual capacity—a state of things 
which was the foundation of the decision 
in Kartick Chandra Chose's case (8). 

Can then the two cases be reconciled'? 
One possible view occurs to me; it is this. 
If the claim of the objector is really in his 
own interests as representative of the 
judgment-debtor, the case will come un¬ 
der sec. 244; if the claim is adverse to hi-> 
interests as representative, it will not. 
If this be a correct test, it will satisfy the 
conditions in the case of Panchanan v. 
Rabia Bibi (9), for the widow’s claim in 
her personal right was in her interests a^ 
lepresentatfve of the judgment-debtor. 
It will satisfy the conditions in Kartick 
Chandra Ghose’s case (8), for the objec¬ 
tor’s claim as sebait was adverse to his 
interests as representative of the judg¬ 
ment-debtor. Applied to the present cast*, 
it provides a feature distinguishing it from 
the case of Panchanan v. Rabia Bibi (9), 
and a solution in accord with the principle 
underlying the case of Kartick Chandra 
Chose V. Ashutosh Dhara (8). 

I therefore agree in dismissing the ap¬ 
peal. 

Appeal dismissed. 

(8) I. L R 39 Cal. 29i ; c. 16 C. W N. v>6 
(1911). 

‘ (9) I. L. R 17 Oal. 711 (1890). 
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Appeals from Appellate Decrees 
Nos. 231 AND 232 of 1914. 
Mookbrjee, J. 

Beachcroft, J. Ddrgi Nikabini, 
1914, Defendant, Appellant, 

Heard, 18 and v. 

19, March.} Gobordhan Bose, 
Judgment, Plaintiff, Respondent. 

19, March.} 

Trans ft)'O’ Prope>ty Act {IV of J88B), secs. S, 
d. (c), i26—Iiaradar ,or a term, sub-lease lor 
residential purposes granted by, before 1888 — 
Holding over and acceptance of rent by next such 
iinTsdnt, effect of—Transjer oj Property Act, effect 
of, on such tenancy—Sec 2, cl, (c), sec 116, con¬ 
ditions necessaiy or the application oj—Notice 
required to terminate such tenancy. 

The Defendant was brought upon the. 
land as a tenant under a verbal lease before 
the Transfer of Propirty Act came into 
force by an ijaiadai of the laud, who held 
for a lunited term winch expired after the 
Transfer of Property Act had come into 
operation. The tenancy was created for 
residmtial purpo.ses. The Defendamt 
continued in oecupation of the land and 
teas treated as tenant by the next ijaradar 
icho aeexpted reiiL from the Defendant. 
The landlord, the le.ssor of the ijaradar, 
never aceepied rent from her. 

Held {in a suit for ejectment of the 
Defendant)—That in order to entitle the 
Defendant to avail herself of the benefit of 
el. (c) of sec. of the Transfer of Property 
Act it IS necessary for her to establish that 
her right as it exists at present arose out 
of a legal relation ^ constituted before the 
Transfer of Property Act came into force; 
m other words, that the tenancy created 
by the first ijaradar continued in operation 
even after the termination of the first 
ijara. 

That the tenancy of the Defendant came 
to an end when the ijara dming which it 



i86 tpM CALCUTTA 

Duegi Nikamni fj. Gobordhan Bose. 

was created expired, and the true effect of 
the acquiescence by the second ijaradar in 
the continuance of possession by the De¬ 
fendant and the acceptance of rent from 
her was to create m her a new tenancy 
and the provisions of cl. (c) of sec. 2 of the 
Transfer of Property Act were consequent¬ 
ly of no avail to the Defendant. 

That in order to come within the scope 
of sec. 116, the Defendant, besides proving 
that she as under-lessee remained in pos¬ 
session of the property after the deter¬ 
mination of the ijara granted to her lessor, 
had to establish that the lessor or his legal 
representative accepted rent from her. 

That the expression “ legal representa¬ 
tive ’ ’ is not defined in the Transfer 
of Property Act, but it clearly implies a per¬ 
son who occupies the same position as the 
lessor and it could not include the second 
ijaradar who had transferred to him only a 
fraction of the interest possessed by the 
lessor. 

That the land in suit having been leased 
for a purpose other than agricultural or 
manufacturing, the tenancy must, even if 
sec. 116 applied, be deemed, in the absence 
of an agreement to the contrary, to have 
been a lease from month to month termi¬ 
nable by fifteen days’ notice expiring with 
the end of a month of the tenancy. 

These were appeals, preferred on 2nd 
February 1914, from the decision of H. 
Walmsley, Esq., District Judge, 24- 
Parganas, dated 19th January 1914, con- 
finning that of Babu Puma Chandra 
Bose, Munsif, Alipore, dated 21st July 
1913. 

The material facts will appear from the 
judgment. 

Babu hfohini Mohon Ghatterjee for the 
Appellaifll 

Babu Biraj Mohon Majumdar for the 
Kespoodent. 
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The Judgment of the Court was m 
follows:— ♦ 

S. A. 231 of 1914. 

This is an appeal by the Defendant in 
a suit for ejectment after service of notice 
to quit. The question in controversy is, 
whether the notice was sufficient in law. 
The, Plaintiff has treated the Defendant 

a tenant from month to month, entitl* 
ed to 15 days’ notice to quit. The De¬ 
fendant contends that she is a tenant from 
year to year, entitled to six months’ notice 
to quit. The question for determination 
thus is, what is the true status of the De^ 
fendant as tenant. 

The land in dispute is comprised in the 
Bhiikailash Debutter Estate and has been 
let out to ijaradars for a term ever since 
the 16th December 1870. The first ijara 
lease expired on the 9th July 1884, and, 
upon the expiry of the successive ijaras, 
fresh Ijara leases were granted, so that the 
present ijaradar is the seventh in the 
series. The Defendant came into occu¬ 
pation under a verbal lease on some date, 
not ascettained, between 1870 and 1884. 
It has been assumed for the purposes of the 
pro.sent case that her tenancy commenced 
before 1882, that is, before the Transfer 
of Property Act came into operation. In 
a litigation now pending between the 
Bhukailash Debutter Estate find the pre¬ 
sent ijaradar, a Receiver has been appoint¬ 
ed to take possession of the property. The 
Receiver holds the property for the benefit 
of the person who may ultimately b^ de¬ 
termined to be entitled to it and he has 
commenced this litigation for ejectment 
of the Defendant after service of notice 
to quit. No question has been raised as 
to the authority of the Receiver to main¬ 
tain the present action, and it may be as* 
sumed that the Receiver represents the 
Ijaradar if the ijara islstill in e^dstenoe; 
he may, on the other hand, be taken to re- 
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present the superior landlord, if the ijara 
has terminated. 

As regards the status of the Defendant, 
we have the fundamental fact that she 
came into occupation as a tenant before 
the Transfer of Property Act came into 
force; and was brought upon the land by 
an ijaradar who himself held for a limited 
term. Now, it cannot be disputed that 
when a tenant has been brought on the 
land by a landlord who is himself a lessee 
for a limited term of years under the pro¬ 
prietor, primd facie his right would come 
to an end upon the expiry of the lease of 
his landlord. This was recognised in the 
case of Oomatara Debia v. ¥ecm Bibee 
(1) and was subsequently oonfirnied by 
Sir Richard Couch, C. J., in the case of 
Hurish Chandra Hoy Chaudfiury v. 
Sreekalee Mukherjee (2). The learned 
Chief Justice stated that it was familiar 
law that a lessee could not make an under¬ 
lease for a longer time than his own lease, 
though he might sublet the land for as 
long (j, time as he had hiinsidf, unlchs there 
was a restriction either by agreement or 
by law against subletting; hut he could 
rot give a greater interest than he had 
himself in the land. The &ame view was 
adopted in the cases of Sheo Nandan Roy 
V. Ajoodhya Ray (3) and Henderson v. 
Squire (4). Consequently, when the first 
tjara, during the continuance whereof the 
land was settled with the I )efendant by the 
ijaradar, expired on the 9th July 1884, his 
interest as a tenant terminated, for it is 
not contended that the land was agricul¬ 
tural, in which event the principle recog¬ 
nised in the cases of Atal Chandra Rishi 
V. Lakhi Naran Ghose (6) and Madan 

(1) 2 w. R 166 iisasi. 

(2) 22 W R. 274 (1874;. 

(8) 1.1. R. 26 Oftl. 646 (li-M) 

(4) L. R. 4 Q. B. 170 (1869) 

(6) lOaX.. J. 66;(1002). 


Mohon Singh v. Raj Kishori Kumari (6)- 
might have been invoked. The tenancy ' 
was created for residential purposes, an4 
in the case of a tenancy of this description, 
as soon as the lease of the ijaradar expired, 
the interest of the sub-lessee also ceased to 
exist. 

It appears, however, that after the ter¬ 
mination of the first ijara, the Defendant 
continued in occupation of the land e^d 
was treated as a tenant by the next ijara¬ 
dar who accepted rent from her. What, 
then, was the legal effect of this transac¬ 
tion? The Plaintiff-Respondent main¬ 
tains the view that a new tenancy was 
created in favour of the Defendant when 
the new ijaradar obtained his title with 
effect from the lOth July 1884, and that 
.such new tenancy was affected by the pro¬ 
visions of the Transfer of Property Act 
then in force. The Appellant has strenu¬ 
ously contended, on the other hand, that 
the tenancy created before the Transfer 
of Proi>eil v Act continued unaffected by 
the Transfer of Property Act even after 
the teimination of the lease of the ijara¬ 
dar. Reliance has, in this connection, 
been placed iqion the terms of cl. (o) of 
sec. 2 of the Transfer of Property Aqjt 
which provides that nothing contained 
therein shall be deemed to affect any right 
or liability arising out of a legal relation 
constituted before the Act came into force 
or any relief in rcsjiect of any such right 
or liability. But, in order to entitle tho 
Defendant to avail heiself of the benefit 
of this })rovision of the law, it is necessary 
for her to establish that her right, as it 
exists at present, arose out of a legal rela¬ 
tion con.stituted before the Transfer of 
Property Act came into force; in other 
words, that the tenancy created by the first 
ijaradar continued in operation even after 
the termination of the first ijara. This, 
(6) 17 a h. J 884 (1818). 



528 


THE CALCUTTA WEEKLY NOUW. 


[Yol. ZIX. 


DuRGI NiKAEINI P. GtoBOKDHAN BOSS. 

indeed, is the proposition broadly formulat¬ 
ed and strenuously maintained by the Ap- 
t^llant. Keference has been made parti¬ 
cularly to the case of O'Keefe v. Walsh (7) 
in support of the contention that if upon 
the termination of the tenancy of the sub¬ 
lessee, he is allowed to continue in occupa- 
liou for a length of time, although no rent 
is actually paid, there may Le a presump¬ 
tion of tacit leuovation of the contract; 
jn other words, that when a tenant con¬ 
tinues in occupation after the expiry of 
his lease and is accepted as a tenant by the 
new landlord who has succeeded to the 
interest of his grantor, he is, for all pur¬ 
poses, in the same }x>sition as if his ori¬ 
ginal tenancy has continued. This con¬ 
tention is too broadly formulated and 
i.’j not supported by the authorities. 
Amongst other cases, reference may b(' 
made to the decision of Lord Ellenborough 
in Digby v. Atkinson (8). There the 
tenant held over after the expiration of 
the term and the Chief Justice ruled that 
he im})liedly held subject to all the cove¬ 
nants in the lease which' were apjdicable 
to what was described as his new situation. 
There had been, in that case, an enhance¬ 
ment of rent; but the Chief Justice held 
that the mere advance of rent made no 
difference; the advanced rent incorporated 
the old terms with, what he called, the new 
contract. A similar view was taken in 
Morrogh v. Alleyne (9) where it was ruled 
that the acceptance of a lessee by the re¬ 
mainder-man would import into the new 
tenancy a covenant by the lessee to repair. 
Q’he view that a new tenancy is created 
in favour of the sub-lessee who continues 
in occupation after the expiry of the lease 
of his immediate l3,ndlord is also support¬ 
ed.^ the decision in Henderson v. Squire 

(7) 8 L. R. Ir. 184 (1880). 

(8) 4 Campbell 276 (1816). 

(0) 7 Ir. Rep. Bq.:487,(l878). 


(4). Tt is thus plain, on first principles, 
that when the ijara expired, the tenancy 
of the Defendant also came to an end, 
and that tlie true effect of the acquiescence 
by the second ijaradar in the continuance 
of his possession and the acceptance of 
rent from him was to create in him a new 
tenancy. The provisions of cl. (c) of sec, 
•2 of the Transfer of Property Act are con¬ 
sequently of no avail to the Defendant. 

Tt has been next contended on beha'f 
or the Apt>ellant that if her position be 
deemed to have been affected by the 
Transfer of Property Act she is protected 
by the operation of sec. 116. That sec¬ 
tion provides that if a lessee or under¬ 
lessee of /)roperty remains in possession 
thereof, after the determination of the 
lease grSnted to the lessee, and the lessor 
or his legal representative accepts rent 
from the' lessee or under-lessee or other¬ 
wise as.sents to his continuing in posses¬ 
sion, (lie lease is, in the absence of an 
agre(‘ment to the contrary, renewed from 
year to year or from month to month, ac 
cording to the pur|X)8e for which the pro- 
[K'rty is leased, as specified is sec. 106. 
The Apj)ellant seeks to bring her case 
within the scope of sec. 116, by proof that 
she as uncier-lcssce remained in possession 
of the i)roperty after the determination of 
the lease, that is, the ijara granted to her 
lessor. This may bd conceded. But the 
Appellant has further to establish that thj 
lessor or his legal representative has ac¬ 
cepted rent from her. It is conceded that 
the lessor, that is, the landlord of the ijara¬ 
dar has never accepted rent from her. It 
has been argued that the second ijara¬ 
dar who accepted rent from her was 
a legal representative of the lessor. We 
are not prej^red to accept this conten¬ 
tion as well-founded. The expression 
“ legal representative ” is not defined in 


(4) L.B.i(3.B,l70 (t8«P). 
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REPORTS (fM Indax). 

English and Indian Defence of Realm Act. 

Sir Reginald Craddock is rejxnted to have 
announced before the introduction of the Bill 
that the Government of India jmniosed to 
embody in the Act the safeguards proposed to be 
embodied in the Bill to amend the Defence ot 
the Realm Act in England. So far as we can 
gather from the debate in the House of 1 lords, on 
the 4th of February last, the Iiord Chancellor 
gave an assurance that the provisions of the Act 
would not be relaxed against aliens but that the 
right of British subjects to be tried by a Judge 
and jury and necessarily the right of appeal would 
be restored by the Amending Bill. The setting up 
of a special tribunal for the trial of political or 
suspected political offences would seem therefore 
to be somewhat hasty h,nd premature. Even 
assuming that it is likely to serve some useful 
purpose in the interest of peace and order at the 
present time, we fail to see what harm could 
have resulted from allowing an appeal to the 
High Courts from the decision of the Commis¬ 
sioners. Such appeals would have served to 
satisfy the accused as also the public that 
either justice has been done or injustice 
remedied. It can never be wise to shake the 
confidence of the people in the proper adminis¬ 
tration of justice. 

We reproduce below an article from the 
columns of our English contemporary of the 
Law Journal oij the Bill recently introduced in 
Parliament by the Attorney-General for the 


pursuant to the pressure of influential publio 
opinion against the principles of the Act. H 
restores to British subjects, other than those 
who form a part of His Majesty’s military 
forces, the right of trial by the crdinaiy civil 
tribunals with the aid of jury even for offences 
contemplated under the Defence of the Realm 
Act. But in the new Bill the Government or 
rather the executive reserves to itself the right 
in cases within the contemplation of the Act to 
transfer the jurisdiction to a Court-martial by 
moans of Proclamation in case of “ invasion or 
other special emergency ”. Special emergency 
read with invasion must mean invasion and th© 
like and w'ould include civil commotion. Or in 
other words, trial by Court-martial may be re¬ 
sorted to under circumstances which would 
render trial before a civil tribunal an impossi¬ 
bility. But since the term emergency is an ex¬ 
pression of wide significance, there is still con- 
sidi'rable opposition to the Bill in England. 
Englishmen of all sections who prize the consti¬ 
tution, within which we must include the civil 
tribunals, find it hard to reconcile themselves to 
the provision which gives discretionary powers 
to the cxf'cutive to suc]xmd the right of a British 
subject to be tried by a Judge and jury in any 
case, so long as the ordinary Courts of law are 
open and available. The Government has 
introduced a provision in the Bill that when a 
civilian is charged with an offence under any of 
the provisions of the Act it will be competent for 
him within four days of the charge being com¬ 
municated to him to exercise his option of being 
tried by a civil tribunal with the aid of a jury. 
A similar provision In th© corresponding Crimi¬ 
nal Law Amendment Act w’ould have been 
greatly appreciated in India. 

With reference to the English Amending 
Bill it is being suggested that the Pro¬ 
clamation conferring jurisdiction on Court- 
martial to try British subjects should not be 
issued without the consent of the head of the 
judiciary. In England it must be remembered 

lOS 
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that the legal advisers of the Crown are not only 
members of the J3ar, but are chosen representa¬ 
tives of the people. The Lord Chancellor in the 
same way is a member of the Bar and also a 
member of the Government returned to power 
by the people. Besides, the Lord Chancellor, 
who is the head of the judiciary, is in constant 
and intimate touch with liis Majesty’s English 
Judges. All these circumstances mak,e it most 
unlikely that the executive in England would 
ever issue any Proclamation ousting the juris¬ 
diction of the civil tribunals without consulting 
the popular legal advisers of the Crown and the 
Lord Chancellor and through him His Majesty’s 
Judges. In India, ho\sever, none of these safe¬ 
guards exist. So it is not surely too much for 
us to ask that the Government of India or at 
any rate the Local Government should consult 
the local High Court before setting up any 
special tribunal of Commissioners in any pro¬ 
vince or in any local area therein. India does 
not surely enjoy the privilege of self-govern¬ 
ment, but it has for long enjoyed that of fair 
trial before Courts of law founded after ths 
model of British Courts of justice and the right 
of trial before these Courts, safeguarded 
by appeals, form certainly one o'"the funda¬ 
mental constitutional rights of British sub¬ 
jects in India. In the Amending Bill nojv 
before Parliament a British Indian subject 
will have the same option as any other British 
subject, when charged under the new Act, to be 
tried by a civil tribunal with a jury and there 
can be no harm in incorporating a similar 
provision in the Indian Act. Then, as for oust¬ 
ing the juri,-(diction of civil tribunals, identical 
safe-guards should also be introduced in India. 
The English Amending Bill also restores the 
right of appeal. 

The provision in the Indian Act which speci¬ 
fically and somewhat elaborately and none the 
less sweepingly ousts the appellate and revi- 
sional jurisdiction of the High Court in respect 
of any order, judgment, sentence or anything 
that may be done by the special tribunal of 
Commissioners, is the one that is open to most 
serious objection. If the members of the 
special tribunal do not care to conform even 
to the fundamental principles of the law of 
evidence-*^ the niles of ordinary procedure 
pifescribed mr the fair trial of an accused person, 
ne will be absolutely without any protection of 
the law of the land. The facts disclosed at the re- 
trial before the Special Tribunal at Calcutta 
(Emperor Nagendra Nath Sen Gupta) have 


{tc&i m. 

gone to accentuate this apprehension of the 
Indian public to a great extent. Unless a Court 
of Justice IS prepared to sift and weigh the 
evidence with scrupulous care, an innocent 
person may be made to expiate the sins of those 
who are guilty. The placing of the new special 
tribunal of Commissioners under the Appellate 
and Revisional Jurisdiction o^* the High Court 
could not have caused any delay in the trial and 
would have, on the other hand, served to remove 
apprehensions in the mind of the Indian public 
with regard to this new emergency legislatio i. 
The case of the ex-German Consul Ahlers clearly 
shows that in times of stress an appeal to a 
Higher Court cannot be safely dispensed with 
even when the trial was before a Judge and 
Jury. 


Then again the fact that all preliminary 
enquiry has been dispensed with under the Act 
makes it all the more objectionable. Preli¬ 
minary enquiry before a trial serves the useful 
pur^wse of (Eliminating from it a lot of 
irrelevant matter and also to crystalline the 
fharges against the accused person. In its 
absence, a trial may assume the shape and 
form of a roving commission of enquiry 
which is neither fair to the accused nor 
to the .fudges holding the trial. The latter’s 
difificiiltie.s in determining the guilt or in¬ 
nocence ot an accused person under such cir- 
cuiustances are ever so much greater than 
at a regular trial. The task of the accused 
to defeud hiiiiself agqinst a medley of allegations 
is well nigh an impossibility. Our position is 
this that should invasion or special emergency 
arise (of which we do not see the remotest 
prospect) it will be competent to Govern¬ 
ment to declare martial law within the affected 
area at once and no reasonable person would then 
tak(* any exception to it. But so long as our 
Tjaw Courts are open and available and are not 
inconifietent to hold trial or make its processes 
and orders obi'yed, we are opposed to their 
jurisdiction being ousted, supplanted or supersed¬ 
ed by any special tribunal acfministering law ac¬ 
cording to the rules and orders that may be 
framed by the executive for its guidance. This, 
we are of opinion, is a serious interference with 
the most fundamental and valued constitutional 
right of His Majesty’s British Indian subjects- 

CIVILIANS AND COUBTS-MABTIAL. 
The Bill introduced by the Attomey-Qeneml, 
which received a second reading on Wednesday, 
goes far tow^irds rectifying the error made io 
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the Defence of the Bealm Consolidation Act, 
passed without adequate opportunity for discus^ 
sion in November last, and it meets fairly 
enough the general demand which has made 
itself felt for a re-consideration of that measure. 
Am npg the protests made at the time none was 
more emphatic than that of Lord Halsbury, 
who denied the “necessity for getting rid of the 
fabric of personal liberty that has been built 
up for many generations ”; while on the Gov¬ 
ernment side of the House, Lord Bryce depre¬ 
cated “ such an extraordinary departure as this 
from historic precedent and Lord Weardale 
denounced it as a “monstrous thing”. Not 
only was the whole status of civilians changed 
by the enactment [sec. 1, sub-sec. (4)] that anv 
person accused of an offence under the Act 
might be “ proceeded against and dealt with as 
if he were a person subject to military law and 
had on active service committed an offence” 
under the Army Act, but this provision abolish¬ 
ed at the same time the common law right of 
the subject to redress where military or civil 
authorities durmg an emergency have acted 
unreasonably or without probable cause. 
Militarism was here riding rough-shod over 
both the constitutional and common law ot the 
realm, and none the less was this the case 
because the Begulations made under the Act 
provided that “ordinary civil offences will be 
dealt with by the civil tribunals in the ordinary 
course of law ”. On the contrary, this Eegu- 
lation rather accentuated the vice of the '.tatute, 
because it assumed that, while the military 
authorities were exercising their arbitrary 
powers against persons charged with offences 
under the Act, the civil Courts were still ab's 
to sit to deal with other offenders. That 
impugned the basic doctrine proclaiineil by 
Coke : “ When the Courts are open, martial law 
cannot bo executed ”; and by Hale “ The exer¬ 
cise of martial law, whereby any person shall 
lose his life, or members, or liberty, may nor be 
permitted . . when the King’s Courts are 
open ”. The principle is recognised by the 
amending Bill, but we are inclined to think that 
this “ restoration of Magna Charta ”, as it has 
been called, can scarcely be regarded as complete 
5.0 long as it remains within the power of a 
Department to suspend the right by a mere pro¬ 
clamation (ff a state of emergency, not expressly 
limited to occasions when the civil Courts arc 
Hot open and avmlable. It sbonld at least be 
HQ essential conditi^ for the validity of a pro* 
clamation snqiending the ordinary rights of 
<^vilians that sudi 'a state of things ^ould be 


declared b exist, and the suggestion that the 
consent of the head of the judiciary should 
first be obtained is well worthy of consideration. 
—The English Law Journal, 27th February 
1915. 


Jtoua of (Eooca. 

, ENGLISH LAW OOUBTB. 

COUNT OF CKIMINAL APPEAL.—Before 
THE Lord Chiei? Josticb, and Justices Bidley 
and Barices. Hex v. Edward Berger. 18th 
January 1915. 

To convict for receiving stolen goods it must 
be proved that the goods were under the control 
of the accused. 

This was an appeal from a conviction and 
sentence on a charge of receiving stolen goods. 
It was found that two men, Hegdis and letter- 
son, were seen on a van which contained goo%. 
which had been stolen from a house the nigM 
before. The men were followed, and the go^s 
were brought to the Appellant’s shop. The 
sacks were unloaded fium the van, and there¬ 
upon the police entered the shop. When asked 
by the police, the Appellant stated that he was 
the occupier of the shop, and that he had let 
a loom therein to Natterson on the day before. 
On tlieso facts it was contended for the Appellant 
that his conviction was bad inasmuch as it had 
not been proved that Ik wa.< m , ossession of the 
stolen goods. The Couit <niashed the convic¬ 
tion. The Lord Chief Justice -aid :— 

It was a difficult jxiint to -av whether that 
amounted to jiossession oi not. more especially 
when tlie true test was considered. The great 
difficulty which the Court had had to surmount 
was what was the tiue test There was a divi¬ 
sion of opinion m Ihe case of Reg. v. Wiley (20 
L. J., M. C. 4), a case winch was argued at 
first before several Judges, and then adjourned 
for further argument before mor<’ Judges, thi 
result being that by a majority of the Judges the 
opinion was that the conviction was wremg. 
The principle was best laid down m the words 
of Mr. Justice Pattesori, where ho said on page 
9 :— 

“I do not think it ueces<»arv that in order to 
constitute a man a receiver it is necessary that 
he should touch the goods, or that under cer¬ 
tain circumstances a party ha\ ing a joint posge^ 
sion with the thieves may not be convicted as a 
receiver ; but. I think, to make a person liable as 
a receiver the goods must be under his control.” 

The Court tnought that was a correct state¬ 
ment of the law." The Court was of opinion 
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that in this case there was not a sufficient direc¬ 
tion to the jury as to the test in law with regard 
to possession. 

Mr. Raglan Somerset for the Appellant. 

Mr. A. S. Gomyns Carr for the Crown. 

B. D. 

KING’S BENCH DIVISION. DIVI¬ 
SIONAL COURT.—Before Ridley and Atkin, 
JJ. Newman v. Bourne and Hollingsworth. 
4th February 1916. 

Negligence must be a breach of duty to take 
proper care. 

This was an action to recover damages for 
negligence. The Plaintiff had gone to the De 
fendojits’ shop, and in order to try some dresses, 
took off her coat which was fastened by a 
diamond brooch. When she left the shop she 
jforgot the brooch. Subsequenlly inquiries were 
made at the shop, and an assistant said that the 
brooch had been found and that he had put it 
on his desk. He then went to fetch it, but could 
not find it as it had disappeared. 

The Plaintiff’s case was that the Defendants 
had not exercised due care in the custody of the 
brooch, and the County Court took the same 
view and gave judgment for the Plaintiff. 

The appeal was dismissed. -Mr. Justice Atkin 
paid :— 

Gross negligence had been fully explained b\ 
Mr Justice Willes in Grill v. General Iron 
Screw Collier Company (L. R., 1, C. P., at p. 
G12). Varying circumstances in which a man 
might be placed might import a duty to take 
varying degrees of care, and omission to take the 
degree of care appropriate to the CTcumstances 
was negligence. Whether it was called gross 
or not was immaterial; negligence to be negli¬ 
gence at all must be a breach of duty and unless 
there was a breach of duty to take the proper 
degree of care there was no negligence. The 
County Court Judge had said that there would 
be no responsibility on the owner of a shop if 
his employee found and took possession of an 
article lost by a customer on the premises with¬ 
out his employer’s knowledge, unless the pos¬ 
session of the employee could be shown to be the 
possession of the employer. He (Mr. Justice 
Atkin) felt that' in the circumstances of modern 
•businei^the possession of the iraployee could 
hardly *1 to be the possession of the employer. 

Mr. R. S. Nolan for the Appellants. 

Mr. Morlr for the Respondent. 

R D. 


GALCOTTA HIGH COURT. 

BMmt aMiuona not tat Mportaa. 

(Thfl importint ouM to b« toUr rtportod haraaftar.) 

Civil Appellate Jurisdiction. Before Wood- 
BOFFB and Richardson , JJ. Appeal from 
Appellate Decree No. 1831 of 1913. 
RAJANI KANTA MANDAL, Defendant, 
Appellant v. KARTIK MANDAL and 
others. Plaintiffs, Respondents. 11th 
March 1916. 

Eejctment—Lease by some of the co-owners — 
Bona fide belief. 

One Taripulla was owner of 8 annas and 
Ochhimaddy of the remaining 8 annas of a jama 
of Rs. 14-8 mudafat Kajem Ochhimaddy. Two 
khadas of land appertained to that jama. 
Ochhimaddy’s heirs, the pro formd Defendants, 
were in separate and exclusive jpossession of one 
khada of land. The litigation out of which the 
present appeal arose related to the remaining one 
khada land. 

The Plaintiffs as lessees of Jenatulla, Jatan 
Bibi, Payamana Bibi and Chhiru Bibi, four of 
the descendants of Taripulla, sought to recover j 
khas possession of 8 annas 7 gandas of the one 
khada land aforesaid. 

The Defendant No. 1 contended inter alia that 
he took lease of the entire one khada land from 
Garisulla, Tasiran Bibi and Kanchan Bibi, tho 
descendants of Taripulla, and was in possession 
of the same, since the date of the settlement in 
1310. 

The Courts below passed a decree in favour of 
the Plaintiffs for khas possession in respect of 8 
annas 7 gandas share. 

Held, that the decision in the case of Binod ^ 
Lai Pakrasi v. Kalu Pramanik (I. L. R. 20 Cal| 
708) could not be applied to the circumstances, 
of the case unless it were shown that Garisollii t 
and others, Defendants’ lessors, were under th 
bond fide belief that they represented the 1 
annas interest of Taripulla and were in fact i: 
actual possession of the land. 

Upendra v. Pratap (I. L. R. 31 Cal. 70!! 
referred to. 

Dakhayani v. Mono Raut (19 C. W. N. 
distinguished. 

Babu Surendra Nath Guha for the Appelli^t- 

Babu Gunada Charan Sen for the Eeapfon 
dents. 

A. T. M. 


Appeal dismissed. 
108 



VoL. KIXA THMCALC^A 

Durgi Nikarini «.«Gobc^har Bosh. 

the Transfer of Property Act. But it 
clearly implies a person who occupies the 
same |)o8ition as the lessor. TJnquestion- 
ably, it cannot incliule the second ijaradar 
who had transferred to him only a frac¬ 
tion of the interest possessed by the les¬ 
sor. If the legislature had intended to 
include in the expression ‘ ‘ legal rej)resen- 
tative ” an intermediate lessee, the section 
might have been differently framed, and 
the expression " lessor or any one claim¬ 
ing under him ” might have been appro¬ 
priately used to express the intention of 
the legislature. We hold that the Ap¬ 
pellant has not established that either 
the lessor of the ijaradar or a legal repre¬ 
sentative of such lessor has accepted rent 
frolh her. Consequently she has not 
brought her case within the operation o^ 
sec. J16. 

But even if it had been established that 
rent had been received from the Defendant 
by the legal representative of the lessor, 
the section would not have been of any real 
assistance to her. The effect of the sec¬ 
tion lb that the leasi', that is the leuM' of 
the person, fronr whom rent is accepted 
(in other words, either a lessee or an under- 
le.ssee), is renewed fiom year to year oi 
from month to month, according to the 
purpose for \\ hieh the propi'rty is leased 
as specified in sec. 106. In the case before 
118 , the property had bedn leased for a pur- 
t>ose other than agricultural or manufac¬ 
turing; and, consequently, if sec. 116 ap¬ 
plied, the tenancy must be regarded as 
terminable after service of notice for 
fifteen days. It is not nm'ssarv, however, 
tc determine the question of the appli¬ 
cability of sec. 116 or to examine whether 
the provisions of sec. 107 of the Transfer 
of Property Act are applicable to cases 
where a tenant holds over under sec. 116 
snd a, lease is now renew'ed from year to 
year by operation of law. We have only 
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to deal with the case on the assumption 
that sec. 116 has no application. If that 
section has no application, as we hold it 
has not. what is the )x>sition of the De¬ 
fendant? A new tenancy was created in 
her favour on the 9th July 1884. That 
tenancy was neither for agricultural nor 
for manufacturing, but for residential, 
purposes. Consequently, under sec. 106, 
the lease must be deemed to have been a 
lease from month to month terminable by 
fifteen days’ notice expiring with the end 
of a month of the tenancy 

But it has b^cn argu«-d that there was 
4‘ither a contract or a presumption to the 
contrary within the meaning of «cc. 106. 
inasmuch as the parties nuiht be deemed 
to have continued the teiiiih of the original 
ttmancy cieated bidore the Transfer of 
Property Act came into o|jeration. There 
18 clearly no force m either branch of this 
contention It is not contended that there 
was any expiess contract to the contrary 
within the meaning of sec. 106. It has 
been eoiiteiided, however, that as laid 
down in Motilal v. Darjeelimj Mumapahty 
(10), the contiact to the contrary need not 
b(' express, and, that in thib case there 
was an implied agreement to the contrary 
becaubc the rent had been claimed annual¬ 
ly, in other wordb, the argument is that 
whenevci lent is claimed annually, the 
presumption is that the tenancy is from 
year to year. It may possibly be accept¬ 
ed as a projxisition generally true that, 
as indicated in Wtlkinson v. Hall (11), the 
mode lu w Inch leiit is expressed to be re¬ 
set ved affords a presumption that the 
tenancy is of a chaiacter corresponding 
thereto The rule, however, is not of 
universal application, and, it was pointel 
out by Mr. Justice Maule in Atherstone v. 
BQstoch (12) that the presumption of 

(101 17 0. L. J. i «7 (iiua) 

01) $ Bing N. 0. 608 {\m). 

|18) 10L.J.C. P.116 (1841). 
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yearly taking from the rent being paid 
yearly does not apply to the case of lodg¬ 
ings; and the same view is snpiwrted by 
the case of Wihov v. Abbott (13). In the 
case before ns, the Defendant has not pro¬ 
duced the rent receipts; her pica is that 
they have been burnt, and there is thus no 
evidence to show that there was an actual 
agreement that the rent, under the new 
contiact, should be paid annually. There 
is also no evidence to show that there was 
an implied agreement that tne new tenancy 
should be from year to year. Indeed, no 
rent has ever been paid to the pro.sent 
ijaradar, who has sued to recover rent on 
the footing that it was payable monthly. 

No assistance is derived by the Dohm- 
uant from the decision in Kelley v. Patter¬ 
son (14) upon which much stress w'as 
placed. In that case, the question for 
dcx.‘ision was stated by Lord Coleridge in 
these terms : “ Is it a true proposition of 
law to .say that wherever one is in posses¬ 
sion of land or premises as tenant and hi*: 
tenancy comes to an end, either by aftlu.x 
of time or by the death or end of title of 
his lessor, so that either his own lessor or 
the representative of his les.sor or any in¬ 
dependent owner of the property can 
without notice eject him and the person 
entitled to eject him does not do so, but re¬ 
ceives rent from him without explanation 
or stipulation, the person so receiving rent 
ip to be assumed to have adopted the 
person so in possession as his tenant upon 
the terms on w'hich that man held in the 
demise originally made to him?" After 
this statement of the question for decision, 
the Chief Justice pointed out that the 
difficulty of affirming the proposition as a 
general one is that in some cases the owner 
jiossu assumed to assent to the terms of a con- 
Atkin),i4ract of which neither he nor any one 

*busine3#tnt, j g ^ jg 

hardly fail to be t»^ r. p o. P. 68i (isr«). 

Mr. Pi. S. Nolan 

Mi. \forle for the 

B. D. 
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through whom he claims or for whom he 
is resixmsible has had any knowledge. 
I'he difficulty of negativing the proposition 
is that the owner does adopt the jierson in 
|)ossession as his tenant; and, if it is not 
to be a.s8umed that he adopts him as tenant 
cm the terms on which he held, there seem 
to be no other terms on which he can have 
adopted him. This is of no assistance to 
the Appellant for two reasons. In the 
first place, the Chief Justice had to con¬ 
sider the question of the terms upon which 
the tenant was acco))tcd as such after the 
expiration of the tenancy. In the second 
place, there is no real difficulty in the case 
before us, where there is a statutory pro¬ 
vision under sec. 106, that the tenancy is 
to he deemed to be of a particular descrip¬ 
tion, namely, if, as here, it is a tenancy 
for residential purpose, it is to be deemed 
a (('11,nicy from month (o month, whereas 
if it is a tenancy for agricultural or manu¬ 
facturing purposes, it is to be deemed a 
tenancy from year to year. There is thus 
no [K).s.sible escape from the conclu-sion that 
the Defendant is a tenant from month to 
month, that her tenancy was liable to b(i 
terminated by 15 days' notice to quit, and 
that it has been so terminated by a legally 
sufficient notice. 

The result is that the decree of the Dis¬ 
trict .ludge is affirmed and this appeal 
dismissed with costs. 

It is conceded that this judgment wi'l 
govern the other appeal (S. A. No. 232 of 
1914) which is also dismissed with costs. 

Appeal ditmisted. 
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[Appeal from Bengal.] 


Lord Moul’ton. 
Lord Parker of 
Waddinqton. 
Sir John Edge. 
Mr. Ameer All 
1914, 

23, April 


Nalini Kanta Lahiri, 
since deceased (now 
represented by Sarat 
Kamini Debi) and 
another. Appellants, 

V. 

•Sarnamoyi Debya 
and ors., Respondents. 


Res juJic li—PiirtUion suit-~?laintiff’$ than 
dtdared and tepataUd by metes and boiindt—No 
proceeding by the Defendant to correct errors if any 
in the apportionment—Subsequent suit by the 
Defendant to coriect error if lies—Mistake, suit to 
set aside decree on ground o', i/ lies. 


If any ro-shdrer applies for a partition 
of property, he must make the other co- 
sharers Defendants, heeuuse the partition 
which is made in his favour is a partition 
against his co-sharers. That which gives 
him a portion of the property takes away 
all right which they would otherwise hare 
to that portion, and therefore it is a decree 
against them and in favour of himself. 


Where a decree having been made in a 
[ami/ for partition declaring tlu .shares of 
'the Plaintiffs, a (Unntnissioner under t/(e 
Court's direction went and on the ground 
measured out the declared shares and the. 
Plaintiffs were put into possession thereof, 
but the Defendants took no proceeding tn 
the suit .such as is provided for in the Cod? 
of Civil Procedure to correct errors, if any, 
made in partitioning out: 

Held—That, apart from such proceed¬ 
ings none of which were taken, the decree 
was res judicata, and a suit instituted by 
the Defendants in the previous suit with 
a view to correct the apportionment made 
in favour of the Plaintiffs in the previous 
^uit was barred by res judicata. 

This was an ai>]x'al from a judgmetit and 
decree, dated the .Srd July 1906, of the 
High Court of .ludicature at Fort William 
in Bengal which affirmed a j\idgment and 


decree' of the Court of the Subordinate 
Judge of Pubna, dated the 22nd Ssptera- 
ber 1902. 

The main questions for determination 
on tlie present appeal were, firsfly, 
whether the I’laintitfs’ suit was barred by 
res judicata, and, .secondly, by limitation. 

The litigatuni related to a putni taluk 
called Taraf I'doi Krishnapur situate in 
the District of Pubn.a in liengal. Tt be¬ 
longed to the (lese(‘n(lants of one Kali 
Charan Sanyal, and was jointly [xjssessed 
and enjoyed by the vuriovis co-sharers to 
the t'Xtenf of their respect iv(' shares. 
Suits for ))artition by divers members were 
instituted from lime to time and the lands 
were (ii\i(led by mete.; and bounds by d.*- 
crees of Court. It is unnecessary to state 
all the said suits and procec'dings in any 
detail; only those inalenal for the jwesent 
apiH'al need be mentioned. They are 

(1) Suit So. 0 of J^.S6'.—Nuba Durga 
Debi and oth.'rs v. Kashi Das Sanyal 
and others. 

(2) Suit .\o. 2'D of /iS92.—Jadimatb 
Mazuuidar and others r. Kashi Das Sany.vl 
and others. 

The first t.No. 5 of 1886) was decided* 
along with two other suits for partition on 
the 21st September 1886. The issue 
tried therein was :—NN bat is the extiMit of 
.share of each co-sharer? 

The Court finally decreed the shares of 
the claimants and that decree became final, 
and in due course tlu- lands were partition¬ 
ed off and the afore.said (xTsons were put 
in actual [iDssi'ssion of their shares. 

In the second suit (No. 231 of 1892) 
Sarnamoyi Debi (Respondent N'o. D ap¬ 
plied to he made a Defendant to the suit. 
She claimed partition of her share. The 
present Rlaintiff urged that he did not 
reci’ive any notic'’ of Sarnamoyi s appliea- 
ti/on or claims. The Court allowed her 
claim and a decree, dated the 7th Aju'il 
1893, was accordingly jmssed in hJr favour, 
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and she was in due course put in jwssea- 
sion thereof. 

As the result of the several suits and 
proceedings the whole of the said putni 
taluk was partitioned off among the 
co-sharers, and the residue left was th; 
share of the .said Kashi Das Sanyal wdio 
alleged that his proj^r share was 1 auna 
10 gandus; and complained that the oth-n’ 
co-sharers received through the Courts 
more than what they were really entitled 
to. He therefore instituted the present 
suit in the Court of the Subordinate Judge 
of Puhna, on the J5th July 1901, to reco¬ 
ver the deficiency from pertain Defendants. 
The Plaintiffs did not allege that the 'laid 
decrees and proceedings in the partition 
suits w(>re vitiated by any fraud or collii- 
Rion. 

The said Subordinate Judge deli\eied 
his judgment on the •22nd September 1902. 
He decided that the suit was barred by res 
judicata as well as by limitation, and ac¬ 
cordingly made a decree dismissing th * 
suit with costs. 

The Plaintiffs thereupon app«-ul<'d 
against the said decree to the High Court. 
The learned Judges (Sir Chunder Madhab 
Ghose and t'aspersz, JJ.) delivered their 
judgment on the 3rd July 1906. They 
agreed with the conclusio.ns of the Sub¬ 
ordinate Judge, and .said as follows :— 

“ It has been contended by the learned 
Vakil for the Appellants that, inasmuch as 
the Plaintiffs and Sarnainoyi were but 
co-Defendants in the previous suits anJ 
were not a'rrayed against each other as 
Plaintiffs and Defendants, the judgments 
passed in the previous suits do not ojierate 
08 res judicata. lJut wc are unable to ac- 
cy>t this contention as correct. A decree 
for^partition, as it was held in the case of 
Sheikh Khoorshed Uossein v. Numhee 
Fatitiw (L), ‘ is not like a decree for money 

(IMS). 


or delivery of specific property which 's 
only in favour of the Plaintiff in the suit 
but it is a joint declaration of the rights of 
Iversons interested in the property of which 
j>artition is sought and such a decree, 
w'hen properly drawn up, is in favour of 
each share-holder or set o*’ share-holdersj 
having a distinct share.’ There can be 
no question that, in the previous stiit 
No. 231 of 1892 a decree was drawn up 
defining the share of Sarnainoyi, and in 
suit No. 5 of 1886, the share of Naba 
Durga, Sasi Mukhi and Mukhoda was 
similarly determined. These two sets ot 
share-holders were duly put in possession 
of their resi>ective shares by partition anJ 
they have since reniaincd in such posses¬ 
sion for several yeju's together. The 
learned Vakil for the Appellants, how¬ 
ever, contend,s that, inasmuch as in those 
previous suits the share of Kashi Das was 
acknowledged to be 1 anna 10 ganlas, 
the decrees |>assed ai.parently proceeded 
epon a mi,slake and, therefore, a suit 
would jirojierly lie in order to have such 
mistake rec^^ified. \Vc are of opinion 
that such a contention cannot prevailf' 
In supjxirt, however, of his argument, 
the learned Vakil has relied upon the 
case of Joyeswar Atha v. Ganga BisKnu 
(ihattack (2); but u|)on an examination 
of that case, it w*'ill be found that the facta 
ujxm which that judgment was pronounc¬ 
ed were materially different from tho$e 
with which we are concernetl. This case 
as also the previous cases bearing upon 
this matter v/ere considered in a later 
case which has not been reported 
[Ghand Mia v. . Asima Hanu (3)]^)'* 
where it was held that a suit like this 
could not be sustained unless the decree 
previously passed was obtained by fraud 
or otherwise. One of the cases'^ferred 

n) 8 C. w. M, 478 (1804). 

(8. S. A. 684 of 1804. 
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to in this unreported case is the case o^ 
* Sadho Miser v. Golah Singh (4), in which 
it was held that the only ways in whico 
a decree can be set aside by a party there- 
‘ to are by appeal, by proceedings under 
sec. 108, C. C. P., and. similar other sec¬ 
tions, and by application for review, and 
that, if the decree was not tainted with 
fraud, no suit wo’ild lie to set it aside. In 
the present case, there is no allegation 
that there was any fraud in the matter of 
the decrees that were pronounced in the 
{revious suits; and the Subordinate Judge 
dates, in one portion of his judgment, 
that it is not the Plaintiffs’ case that they 
were not aware of the previous partition 
suits or that they were not served with 
summonses in tJiose cases. If that is so, 
we fail to understand uiion what grounds 
the Plaintiffs can be allowed to go behind 
the decrees that were passed in the pre¬ 
vious partition suits. W'e may, however, 
add that, if the Plaintiffs in those suits 
or any one of the other share-holdei’s, 
jpinondra or his wife Sarnamoyi inclu¬ 
sive, were put in possession of any extra 
share contrary to the directions in the 
decrees, the proper course for the Plain¬ 
tiffs to follow would have been to present 
an application under see. 244 o' the Code 
ot Civil Procedure and to have the whole 
matter settled in.the course of the execution 
proceedings. But they did not choose to 
adopt that course and, as already men¬ 
tioned, they allowed the Defendants 
against whom they have brought the pre¬ 
sent action to remaift in possession of the 
respective shares allotted to tliem by parti¬ 
tion for over six years. ^ It is apparent 
that the Plaintiffs cannot obtain any re¬ 
lief unless and until those decrees are set 
aside. A decree passed by a Court may be 
set aside wdthin three shears under the 
Tdmitation Act if the decree was obtained 

-s 

(4) 8 0. W. K ^ 


by fraud. But in other cases (supposing 
a suit lies to set aside the decree), the 
period of limitation would be six years as 
provided by Art. 120 of the Indian Xiimi- 
lation Act. And this suit having been 
brought more than six years after the date 
w hen the Deh'ndants were put in, posse^^ 
sion of the extra share, it is clearly baiwd" 
by limitation,” 

Ur. L. Dt'druyther, K. G., and Mf> 
G. K. I. Uo'is, K. C., for the Appellants, 
S' bnntled that the suit was not barred 
by the principle of res judicata, The* 
I'lainlift's share was never denied in the’ 
partition suits and no decision was 
given thtrein which could affect the, 
Plei.ttift advoiselv. The Plaintiff was a' 
Dob ndant in form only. Further, the 
dec 1 C* in suit ^o. 231 of 1892 was a nul-* 
litv and !iad no effect against the Plaintiff. 
He iu‘vt r hud notice of Saruamoyi’s ap- 
I licatKui or claim. Sec. 108 of the Code 
of Civil Procedure applied to those suits 
onlv where the notice of the plaint was 
served iiixin tht* Defendant. Here Sama- 
muv 1 obtained a decree fur lands in excess 
ol hei r(>al share behind the ^laintiff^S 
back. 

Ur. lihugirandin Dube, Counsel'for 
llesjHindents, was not heard. 

% 

I'heir Loroships' Judgment w'as 
vered by % 

liOHi) Mulltox. —In this case 'the 
(.riginaJ Plaintiff (now' represented by 
tin* Appellants) was one of the co- 
.ohnieis of a putni taluk. In past 
times, others of*thc co-sharers have been 
d♦‘^ilOUK to have their shares )>artitioncd out 
to them, and have accordingly brought 
suits for that purpose. To (*very one of 
those numerous suits the Appellant was a 
jiarty, and the object of each of those suits 
vv as to have the share of the Plaiptiff in tfi^ 
suit partitioned out by metes and hounds.. 
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Tlu)s<* suits lijivc f>()no on until every co¬ 
sharer other than (he PiaintifT has had his 
share thus paititioiR'd out, so that tlu 
J^laintiff was left with the remainder as re¬ 
presenting his shan'. Tn this suit he alleged 
that this remaindi'r was insiinieieiit to re¬ 
present his share of the oiiginal putni 
taluk. It is evident that on examination 
of the claims of pnwious Plaintiffs, he had 
convinced himself, and, so far as their 
Lordships knovN, convinced himself cor¬ 
rectly, tliat in two cases the shan's ascribed 
to other co-sliarers were larger than those 
to which the.' were entitled, and that, ac¬ 
cording!}, the pi'ilition ga\e them a larger 
share of the |)ropetty than it ought to have 
done. 

ft is immaterial, in the oj)inion of then' 
fjordship'-', wliether this \iew which is j)ut 
forw'ard by the Plaintiff in his plaint is 
correct or not, but their Lordships vviU 
assume for the purjiose of this judgment 
that it is correct. I’lie object of the pre¬ 
sent suit is to correct tlu' apportionment 
to those of tJie jirevious Plaiiititbs, or co- 
sharers, wild rec(‘i\ed more than tlieir 
proper share so that the remainder will 
properly represent the Plaintiff’s share. 

The Courts below have held that this 
suit cannot be 8u-.tained both on the 
ground'of res jiuhrata and on the ground 
of limitation, ^’heir Lordships do not find 
it necessary to deal with the qui'stioii ol 
limitation, which was dealt with b} both 
the Courts below, because they‘are of 
epinion that the [>leu of res jmlirata is a 
Kutficient answ. r to the suit. 

'rhe case viewial from this point of view 
is an extremely simi>le one. If any co- 
sharer apjdies for a partition of a property 
he must make the other co-sharers De- 
tendanta,‘**^cause the partition which is 
made in his favour is a partition against his 
co-^^harers. That which gives him a portion 
of the ]>roj)crt\ lakes away all right which 


they would otherwise have to that portion, 
and therefore it is a decree against them, 
and ill favour of himself. 

In the [iresent case tw'o groups of suits 
are nderred to. The first comprises suits 
•jr> of 188.5, and 76 of 188.5, and suit 5 of 
I88(i. These suits were hc'ard together, 
and culminated in a dceri'c which was a 
(leciee made in tlie three suits. It declar¬ 
ed the shares of all those who in those suits 
sought jiartition. Thi* Commissioner was 
directed to go and on tlu- giound to 
measure out the declared shares of those 
parties. That was done, and they were 
juit into ])oKsession of those shares. 

Tlie decree was thus made in a partition 
suit in which the Plaintitf was a J)efen- 
daiil. It was llu'refore a decree against 
him m a suit to which he was a party. 
That heing so, their Lordships have iK/ 
hesitation in saying that it became thereby 
res jiuhrata, so far as he was concerned. 
Hu|)posing any error was made in the 
partitioiiing <(ut, his remedy lay in proceed¬ 
ings 111 that suit suilalile to corri'ct that 
eiioi; and the Code ol (’ivil Procedure 
jrovides adeipiate means for the oorree- 
tioii of such eriors. lint apart from such 
[iroeeedings (none of which were taken by 
him) it is in th«'ir Lord.ships’ opinion the 
clearest jKissible (‘xaiujile of res judicata, a 
judicial decree made agaitist a parly in a 
suit in which he is Defendarif. 

Mr. Ho.ss has attempted to draw a dis¬ 
tinction between the partitions under this 
giou}) of suits and that in the of her suit to 
which exception is taken hy the Plaintiff, 
VIZ., No. *231 of 1892. Tn that case a lady, 
who was not originally made a Defendant, 
applied to be made a Defendant, claiming 
that a certain portion of the share of her 
husband (who >Vas a Ddendant to the 
action) was now jxiHseased by her, and she 
was accordingly made a Defendant, Tn 
such partition suits a Defendant has a right 
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to have his share also partitioned out, and 
she applied and had her sh^are partitioned 
out. Mr. liosa has been unable to point 
out any irregularity in the jmK'edure in 
that suit. Jle points out, with perfect 
justice, that in tlio plaint his client says 
that he was ignorant of b(‘r In'ing made a 
jiarty, and intimates that lie was ignorant 
also of her having obtained a partition. 
But he admits thnt his client must have 
known of the decree for partition, and 
certainly he knew that he was interested 
in the partitioning actually being carried 
out in that suit. But it is not necossary 
to enter into these matters. It suffices 
for the present judgment to say that no 
iiregularity of any kind has been jKiinted 
out by the Counsel for the A|)]H‘llants in 
that suit, and the conseipience is that there 
is nothing to distinguish it from the pre¬ 
vious cases with which their Lordships 
have already dealt. 

Their Lordshijis are therefore of opinion 
that tlie action of th(' Plaintiff is barred !)V 
the plea of res judmita, and accordingly 
they will humbly advise His Afajesty that 
this ajijieal should h(' dismissed with costs. 

Solicitors : Messr/t. IP. IP. Box <(• Co. 
for the Appellants. 

Solicitors; Mrs.irs. Barrnv\ Bogvra .f- 
Ni’vil} for the Respondents. 

B. IX Appeal dismissed tnth costs. 

-I_ 

[CIVIL APPELLATE JURlSPtOTIOM ] 
Apprai. from Aitku.atb Decreb 
No. .TPffi OR 1910. 

Nathan Sao, 

HabINOton, J, Defendant, Appellant, 
Cabnddff, j. I'. 

191.3, Mrs. Annie 

19, March. Bksant, Plaintiff, 

Respondent. 

J/ortff bg ucond mortgagee—Sufplut 

Ml$-prore«d» taken out by ovrth mortgagee in txe- 
eut'on 0 hie decree—Third mortgagee «*/ may sue 
to recover amount re dieed by , ourth mortgagee — 


Civil Procedure Code [Act V of /908), eer. 73 (i) 
proviso, cl (c). 

A second mortijagee obtained a decree on 
his morltjage, in execution of which the 
property was sold and purchased by the 
third mortgager. There was a surplus of* 
s'dc-proceeds left after satisfying the 
decree. The fourth mortgagee thereafter 
.sued on his mortgage., without making th^ 
third mortgagee a partg and in execution of 
the (le( rer obtained by him withdrew a por¬ 
tion of thi surplus sale-proceeds. The third 
niortgager ihereattcr, without seeking to 
put his mortgage in suit, sued the fourth 
mortgagee to reeoecr the amount of the 
surplus sale-proceeds withdrawn by the 
latter : 

Pleld— Thai lh< Blainliff could not sue 
ceed on this footing. 

Bbrhimduo PijisiiAD r. Tara ('hand 
(Jj, referred to. 

('I. (c> of provi.'to to sub-see. t1) of see. 
7d of the ('ivit Broecdure Code does not 
apply to thi'i ea'te as the tdamliff teas not 
the holder of any decree. 

This was an ap[)eal preft'rred on the :21st 
of X()\ember 1010 against a deeree of (i. 

J. Monahan, Esij., |)i„fri< t .Iiidgc of Zilla 
Patna, dated J ttli June' 1010, leversing a 
decree of Balni I mesh (h. Sen, Subor¬ 
dinate .fiidg(' at Patna, dated Ord March 
1010 . 

The mati'iial facts will apjiear from the 
judgment. 

Babu I'makali Mtikerjee and Mautvi 
Muhammad Mustafa Khan for the .Vp- 
pellant. 

Vr. Ba.sh Behary Ghosh, Babu Soroshi 
Ch. .l/itter and Sierendra Krishna Duff for 
the Res|K>ndent. 

The .Judgment of the Codht was as 
follows;— 

Carndupf, j.—T his second appeal arises 
(1) I. L. R. 38 Csl. P2tl906). 
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out of a suit lu’ought l\v one of four suc¬ 
cessive niortgagi'cs to recover the surplus 
sale-|)roc('C(1s \\hich a luoiigagee sub¬ 
sequent to him had witlidra^Mi from (’ourt 
in satisfaction of his decree. 

Tt appears that tlie second mortgagee of 
the projierty mortgaged had luought a suit 
on his mortgage and obtained a decree, in 
exmition of \\hich the jiroperty, ^\orth 
Jhs. 7,*29,000, was sold and |)urchased by 
the,third mortg.-ige- for Tls. 30,000. The 
decree was full> sali,died from th(' sale- 
proceed.s, and a surplus of approximate!v 
Rs. 6,000 was ii'ft in deposit. 

The fourth mtirlgagee tlu-n sued on his 
bond, obtained a di'cree and. in satisfaction 
thereof, witlidrew from (.'ourt Rs. 2,878 of 
the de|x)sit there hidd. To this suit the 
third mortgagee was not made a party. 

The third mortgagix has not so far at 
tempted to enforce his secur'it\ ; but he 
brouglit the suit before us now m order to 
recover from the toui’th mortgagee the sum 
that the latter had withdr.iwn. The Court 
of first instance dismissal hi^ suit, but the 
lower Appellate Court has held that be is 
entitled to succ(*ed. and has remanded the 
case for an en<imt \ as to th<' pu eisc' amount 
that should be decieed in his favour. 

The learni'd District .fudge in the Court 
of appc'al below lias relied ujHm Berhamdeo 
Pershad v. Tarn ('hand (1), but it seems to 
me that that case not only is indistinguish¬ 
able from the present case, but actuallv 
.stands in the way of the I’laintiff instead 
of sup[M)rting his claim. In it, a third 
mortgagei had obtained a decree on hie 
mortgage without making a second mort¬ 
gagee a party, and had withdrawn the sur¬ 
plus sale-proc<“eds tield in dejiosit after the 
satisfaction of a fir.st mortgagee’s decree. 
The second mm’tgagee then sued to recover 
the dof^it from the third mortgagee : but 
he put nis mortgage in suit, and he suc- 
ll) 1. L. R. 9^ Cal. 92 (I90&). 
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cei'iled on the plea that he was entitled in 
equity to regard the surplus sale-proceeds 
as part of his mortgage security and to 
follow them in the hands of the third 
mortgagee. As jiointed out by Mr. Justice 
Sale, he could establi.sh his right to the 
money, not as the owmer thereof, but as 
[lart of his security. Here, however, the 
' third mortgagee has endi'avourcd to do pre¬ 
cisely what Air. Justice Sale observed that 
it was not open to a fierson in his jiosition 
to do • h(' has brought a sim|)le money 
suit, claiming the money as his own and 
making no claim at all against the mort¬ 
gagor. He cannot, as it seems to me, 
succeed on thi,s footing. 

The learned Vakil for the Re.spondent- 
Idaintiff has, however, further argued that 
IMS client is (‘ntitled to have the surplus 
sale-jiroceeds rateably applied to the dis¬ 
charge of his ineunibranee by virtue of the 
provisions of cl. (c) of the proviso to sub¬ 
sec. (]) of sec. 73 of the Code of Civil 
Procedure, 1908. But those provisions 
ojierate, a.s the earlier [lart of the sub¬ 
section shows, only where the litigant 
concerned has himself obtained a decree 
and applied for rateable distribution 
11 . execution thereof; whereas, as has 
ulri'ady becMi stited, the Respondent- 
J’lainliff holds no decree for the satisfaction 
ol which by rateable distribution he could 
apply under the section’ 

III my view, therefore, this appeal 
slioiild be allowed, the order of the lower 
Ap[)cllate Court discharged, and the decree 
of the first Court dismissing the suit 
restored w'ith costs throughout. 

Habinoton, J,—I agree. 

Appeal allowed. 
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e.g., token the mortgaged properties Have 
already been convert^ into money by 
operation of law. 


Mookbrjee, J. This was an. appeal from a decree of 

Bbachcroft, J. Mr. S. B. Choudhuri, District Judge, 

1912, Narendra Chandra Birbhum, dated 3rd September 1909. 

Heard, 16 & 17, Mandal and others, material facts will appear from the 

December and Defendants, Appellants, judgment. 

1913, Babu Samatul Chandra Dutta for th© 

18, February. Jogendra Narayan Defendants-Appellants. 

1914, ors. Plaintiffs, Karuna- 

Judgment, Respon en s. Ghose for the Plaintiffs-Respon- 

k 19, June. dents. 


Execution t'ilt, decxee revereed ajter—Purohaeu 
in parte b}f decree-holder, by a Defendant not a 
judgtnent-deblor and by u tlranger, how affected — 
Mother of injunt Defendante appointed guardian 
without expreet consent—Decree i binds infants— 
Juj ants’ interest tf passes at sale. 

A Court is not competent to appoint thi 
mother of infant Defendants their guardian 
ad litem without her express consent. 

Where in a mortgage suit the mother, 
who was proposed by the Plaintiff as 
guardian, did not appear or signify her 
willingness to act as guardian ad litem of 
the infant Defendants, but the Court 
nevertheless appointed her guardian and 
the suit ended in a decree, and a sale of 
the infants' and others’ properties : 

Held —That the infants were not proper¬ 
ly before the Court and were not bound by 
the decree, and the sale did not pass 
the right, title and interest of the infants. 

Where a decree is set aside subsequently 
to a sale in execution of the decree, the 
sale will be cancelled if the purchase has 
been made by the decree-holder hut not 
when the purchaser is a stranger. 

The sale will also be cancelled when the 
purchaser though not the decree-holder is 
one who was a party to the proceeding. 

Though r. 4 of Or. 84 of the Civil Proce¬ 
dure Code contemplates a sale of the mort¬ 
gaged properties, the decree must be suit¬ 
ably modified in exceptional circumstances. 


Dr. Rash Behari Ghose, Bahus Gunada 
Charan Sen and Surendra Nath Das Gupta 
for the Defendants-Respondents. 

The Judgment op the Court was as 
follows:— 

This appeal is directed against a decree 
in a suit to enforce a mortgage security. 
To aiipreciate the questions raised herein, 
it is necessary to examine tlie relevant 
facts as they apjiear on the rccoid. 

On the Jst June 1898, Krishna Chandra 
Mandal (the first Defendant) and Dukh- 
bhanjan Mandal (since deceased and now 
represented by his infant sons, the second 
and third Defendants) executed the mort¬ 
gage bond in suit in favour of Jogendra 
Narayan Roy and Mohendra Narayan 
Roy. The principal money secured was 
Rs. 4,999, v^hich carried interest at lOJ 
per cent, per annum and was repayable on 
the 12th April 1899. On the 12th Apiil 
1905, the morrgagees commenced the 
present suit to enforce their security. 
They joined fourteen persons as Defen¬ 
dants. Of these, the first three were one 
of the original mortggigors and the two 
infant sons of the other mortgagor. The 
remaining Defendants were persons who, 
it was alleged, had acquired an interest in 
the equity of redemption by purchase, 
Mttlement, mortgage and otherwise and 
wer? consequently necessary parties as 
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entitled to redeem the Plaintiffs. On 
the day that the suit was instituted, 
the ]’laintiffs applied for appointment 
of guardians ad litem of the infants 
Jhffcndants, and proposed their mother 
as a suitable person. Notices were 
served upon the infants and the proposed 
guardian. The mol her, however, did not 
enter appearance and signify her willing- 
ne'^s to act as guardian of her sons. Yet 
the Courl proceeded, at the instance of the 
Plaintiffs, to appoint her guardian of the 
infants for the purposes of the suit. There 
was no appearance on behalf of the in¬ 
fants at any stage of the suit; but some of 
the other Defendants filed written state¬ 
ments. On the 15th December 1905, the 
Court proceeded to decree the suit ex 
parte as against Defendants Nos. 1, 2, 3, 
10, 11, 12 and 13, on a compromise as 
against Defendants Nos. 5, 6, 7, 9 and 14 
and a|>])arent1y on contest as against Do- 
feiulanl'- Nos. 4 and 8. On the 25th June 
1900, the mortg.igecH ai')plied for an order 
absoluO', whereupon notices were direct¬ 
ed to issue upon the Dcfendpnts. On the 
25(h July J906. the first Defendant as also 
Ihe mother of the second and third De¬ 
fendants applied to the Court to set aside 
th<' e.c paiU decree. They alleged that no 
summons in the suit had ever been served 
uj'fin them and that there were substan¬ 
tial di'fenccs to the claim, and they prayed 
upon chem and that there were substan- 
till the matter had been investigated. 
This application was made by a pleader on 
the strength of a valralatnama given by the 
mother of the infants on the 24th July 
190G, authori.sing him to take necessary 
steps to oppose the grant of the application 
for order absolute. On the 25th October 
1906, the Couit dismissed the application 
to^set aside the decree, and on the 13th 
No^lfeiber 1906 made the decree absolute. 
On the 17th January 1907 the Petitioner}, 


Nabayan Bot. 

who had unsuccessfully applied to set aside 
the decree, preferred an appeal to this 
Court against the order dismissing their 
application. On the 8th January 1908, 
this Court heard the appeal and set aside 
the ex parte decree as against the three 
Petitioners and directed the suit to be re¬ 
heard in so far as they were concerned. 
As regards the infant Appellants, this 
Court held that they were not parties to 
the suit, as no guardian had ever been ap¬ 
pointed for them in accordance with la^, 
and they would conficquently not be bound 
by the decree. This Court was not ap¬ 
prised at the lime, that, during the pen¬ 
dency of the appeal, the decree had been 
executed and Ihe mortgage pro})erties sold. 
In fact, on the 4th February 1907, the 
lower Court proceeded, at llie instance if 
the mortgagees-decrcc-holderw, to sell the 
properties; many of these were purcliased 
by the decree-holders themGclves; .some 
were purchased by (he Defendants other 
than the moitgagor.s; a few were jnirchased 
by persons wdio were iieitber J’laintiffs nor 
Defendants and wi'iii entire strangers to 
the proceedings. The sale was confirmed 
on the 8th April 1907, and on various dat^s 
between April and November 1907, posses¬ 
sion was delivered to the purchasers. On 
the 24th March 1908, that is, shortly after 
the ex parte decree had been set aside by 
this Court, the first three Defendants ap 
plied to the Court below to set aside the 
sale. Petition of objection was filed by 
two only of the purchasers, one of whom 
was a party to the suit (Defendant No. 12). 
On the Slst July 1908, the Subordinate 
Judge dismissed the application on the 
ground that third parlies were not affect¬ 
ed by the cancellation of the decree. The 
suit which, by order of this Court, stood 
revived against the mortgagors, was then 
taken up for re-trial, and on the 16th 
December 1908, they filed their written. 
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statement. On the 3rd September 1909, 
the District Judge, who took up the case 
for disposal, overruled the defences on the 
merits and made his decree. This decree 
directe^the mortgagors to pay up the mort¬ 
gagees within three months, and, on 
default, entitles the latter to take the sale- 
proceeds of the mortgaged properties pur¬ 
chased by third parties in satisfaction of 
their decree. A provision is added that, 
should this prove insufficient, the mort¬ 
gagees will have the right to realise the 
balance by sale of the remaining mortgage 
properties. The decree, it will be 
observed, does not specify what is meant 
by ‘ ‘ third party ’ ’, whether it includes only 
a person who is not a party to the mortgage 
suit or includes all persons other than the 
Plaintiffs-niorigagoes. The mortgagees- 
Defendauts have now appealed to this 
Court, and have contended that the decree 
ar draw n up is not in accordance with r. 4 
of Or. 34 of the Code and that, in the events 
which have happened, all the mortgage 
proiierties should bo directed to be sold 
afresh. 

It is plain that the two infant Defen¬ 
dants have not been affected in any way by 
the sale held on the 4th February 1907, 
because there was at the time no valid and 
operative decree in force against them. 
They were not properly parties to th.' 
mortgage suit. It was not competent to 
the Court to appoint their mother as 
guardian ad litem without her express con¬ 
sent.. The Court acted contrary to what 
was the established rule on the subject: 
Dhoniba v. Kusa (1), Babajtban v. Maruti 
(2), Issur Chandra v. Nobokristo (3), 
Narsingh Narayan v. Jaht Mistry (4), 
Balkishen v. Topeswar (5) and Dina- 

(1) 6 Bom H (' R. 219 (18d9). 

i2J 11 Bom H r. R 182 (1874). 

(3) 7 C. L. R, 707 (1880). 

(4) 16 0. L. J. a (1911). 

(6) 16 C.L. J. 448(1811). 
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handhu v. Mashuda (6). The position, 
consequently, was that the infants were not 
properly before the Court, and are in no 
way bound by the decree of the 15th 
December 1905, The sale held under 
these circumstances did not pass the right, 
title and interest of the infants : Kliiraj- 
mal V. Dtam (7), Rashtdunnessa v. Ismail 
Rhan (8) and Kishan Chandra v. Ashoorun 
(9). It is consequently indisputable that 
every one of the purchasers at the execu¬ 
tion sale, held on the 4th February 1907, 
has failed to acquire the right, title and 
interest of the infant Defendants in the 
mortgage properties. Such purchasers 
may have imagined that the infants were 
bound by the decree and may have paid 
the purchase money on the assumption that 
they were acquiring the interest of all the 
mortgagors. Ihit that cli'aily cannot 
affect the position of the infants who are 
bound neither by the decree nor by the 
sale consequent thereon. It is thus neces¬ 
sary, for the protection of the purchasers 
themselves, that the properties should be 
re-sold on the footing of a fresh decree 
binding on the infants in the suit as re¬ 
constituted. 

Apart <^rom this <piestion, the effect 
the cancellation of the decree by this Cou'’t 
on the 8th January 1908, upon the sale 
licld on I he Jth February 1907, requires 
examination. Two fxi.sitions are clear and 
incontestable, namely, first, (hat the [mr- 
chaso made by the docieo-holders thcru- 
>’ol\es must be tieated as cancelled, ;ind, 
secondly, that the purchase made by per- 
soii.s who are not parties to the suit must 
be treated as unaffected : Zainul Abdin v 

(6) 16 u I. J 3lS ( 91 -q 

(7) L. F. 32 I. A. 23 : &. c I. f.. R b2 Cal. 

298 ; 9 C. W. N.201 (19041. 

(8) L R 38 I. A. 16!-: s o. 10 C. L J. 318 ; 

13 C. W N. 1182 (ir09). 

(9) Maiahall 617 (1863). 
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Af,h(j(ir Mi (10), Jan Ali v. Jan Ali (11), 
Chnndcr Kant v. Bmesar (12), Mukhoda 
V, (!oi>(d Chandra (13), Indurjeetv. Bootee 
Hequni (ID, SlulM v. Samhhuprasad (15), 
Jnn-ilidhari v. Oossainlal Bhaya (16), 
Chandan v. Ihundeni (17) and Dorasami 
1 yinammi ( IH). The question arisep, how- 
over, as to' the position of a purchaser who 
is not a sttangLr to the suit, but is a De- 
tondant (heroin; is his position analogous 
to (hat of the l^laintifi or of an absolute 
stranger to tlio proceedings? The answer 
to this question must depend upon the 
reasons for the rule that a stranger who 
purchases in exi'cution of a decree is not 
alTected hv the suhse<]uent cancellation or 
ie\ersal of (he decree. Sir Barnes 
J’c'acoclv m Zatnul Abdin v. Ashqar 
Ah (10) leleis to a fiassage from 
Bacon's Ahiidginenl, Tit Error (^1. 3), 
uhich mils as follows:—“If a man ro- 
eoveis dain.iges and hath execution by 
hen-facias, and upon the heri-facias the 
Sheriff sells (o a .stranger a term for years, 
and after the judgment is reversed, the 
party shall bo restored only to the money 
tor which the term was sold and not to the 
toim itsidf; liecause the Sheriff had sold it 
by thi command of the writ of heri-facias ”, 
This statement of the law is supported 
by a long bones of early cases : Anon (19), 
Lvdduigton v. Avinen (20), Beverley’s 
case (21), Eyre v, IVoodfine (22), Anon 

(10) L. B. 15 I. A. 12 : 8. 0. J. L. B. 10 All, 
166 (ISb?). 

(11) 1 B. L R. A. C. J. 66 ; lO W. R. 164 
(1868). 

(12) 7 W. R. 312 (1867). 

(18; I. L. R. 28 Cal. 731 (1890) 

(14) Ifc W" H. 197 (1873). 

(16) I. U K. 29 Bam. 435 (1005). 

(I6i I. L. R. 37 Cal. 107 (118) (1909). 

(17) I. L B. 31 Cal. 499 (1904). 

(16) I. L. R. 23 Mad. 306 (1399). 

(I"!) Dyer 363a. 

(20) Qodb. 27 ; 2 Leon 92 ; 3 Leoo 89. 

(21) QuuU 10.^ 

(ri) Cro. Eiiz, 278. 
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(23), Hoe’s case (24), Manning’s case 
(25), Drury’s case (26), Goody ere v. 
Ince (27) and Doe ^v. Thorn (28). 
An examination of these cases shows 
that protection is afforded to pur¬ 
chaser, only when he is a str^ger to 
the suit. This is clear when we examine 
the reasons assigned in support of the 
rule. Thus in Bennett v. Hamill (29), 
Lord Eedesdale justihed the rule on the 
principle that the stranger who purchases 
has a right to presume that the Court'has 
taken the steps necessary to investigate 
the rights of the parties and has on such 
investigation properly decreed a sale. To 
the same effect is the observation of Sug- 
den, L. C., in Bowen v. Evans (30). The 
principle w'as affirmed by the House of 
Lords in Bowen v. Evans (31) and 
Tommey v. White (32) and by the 
Supreme Court of the United States in 
Gray v. Bngnardello {‘AS),Beauregard v 
New Orleans (34) and Grignon v. Astor 
(35). The reason for the rule is uniformly 
stated to be that the stranger purchaser 
cannot be expected to go behind the judg¬ 
ment, to enquire into irregularities in the 
suit, and that it ir. sufficient for him to 
know' that the Court had jurisdiction and 
exercised it and that the order on the faith 
of which ho purchased was made and did 
authorise the sale. To the same effect is 
the observation of the Judicial Committae 

(23) Moore 673. 

(24) 6 Coke 90b (1600). 

(25) 8 Coke 94b (1610). 

<26) 8 Coke 141b (1611), 

(27) Cro. Jm. 246. 

t2b) 1 M. and S. 426 (1318). 

(29) 2 Sch. and Lef. 606 (1806). 

(80) 1 J. aod:L. 178 (269); 6 Ir. Eq. Rep. 669 
(1844). 

(81) 2 H. L. C. 267 (1848). 

(82) 8 H, L. C. 49 (i860). 

(83) 1 Wallace 627 (684). 

(84) 18 Howard 497. 

|86> 2 Howwd 219. 
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in Rewa Mahtan v. Ram Kishen (36) and 
Zainul Abdin v. Ash gar Ali (10). The 
reason for the rule obviously disapiiears 
when the purchaser is himsell a party to 
the suit and has notice, or at least oppor¬ 
tunity of knowledge, t)'' all the prooeodings 
therein. The case is clearly one for the 
application of the maxim, cessante ratione 
legis, cessat ipsa lex, when the reason 
of any particular law ceases, so does the 
law itself. The question has been raised 
in the Courts of the United States and it 
has been held that a purchaser at a judi¬ 
cial sale who is a party to the proceeding 
and in interest is not a bond fide purchaser 
to the extent that will protect his purchase 
in case of a reversal of the decree by 
authority of which it is made {Buchanan 
V. Clark (37)], the condition of such a 
purchaser is unlike that of an absolute 
stranger to the proceedings uho becomes 
a purchaser under the decree; such stranger 
18 protected, but the sale fails on reversal 
of the decree as to the purchaser who is 
a party in interest or to the proceedings. 
There is only one solitary decision, Cossoni 
v. Donaldson (38), where it was held that 
the protection afforded to strangers should 
also be extended to parties to the suit in¬ 
cluding the Plaintiff-decree-holder himself. 
This case stands alone, and the extreme 
view taken thefein has been adversely 
criticised by text-writers [Kleber on Judi¬ 
cial Sales, secs. 201, 202 and 291; Baker 
V. Baker (39)]. The decision in Macbride 
V. Longworth (40) is not contrary to this 
view, as that case turned upon a statute 
which afforded protection to all execution 

;i0) L. R. 16 I. A. 12: 8 c. I. L. R. 10 All. 

166 (1887). 

(86) L. R, 18 I. A. 106: b. c. I. L. R. 14 Cal. 

18 (1886). 

(87) 10 Grattan (Va) 164. 

(88) 18 B. Mon. 280 ) 68 Am. Dec. 728. 

(8») 87 Ky. 461. 

(40) 14 Ohio St. Rep. 849 1 84 Am Deo. 388, 
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purchasers whether strangers or parties 
to the suit; in fact, the view taken in 
Buchanan v. Clark (37) is identical with 
that taken in Hubbel v, BroadweV (41) and 
Walpole v. Ink (42) (Roper on .Judicial 
Sales, secs. 132—134). It is obviously 
essential, however, that for the reversal of 
the sale, the [xirson whose property has 
been sold must be a party to the proceed¬ 
ings : Withcri, v. Little (43), Little v. 
Superior Court (44) and Withers v. Jacks 
(46) (Piceman on Executions, sec. 347). 
The rule that a stranger purchaser is not 
affected by the reversal of the decree ia 
based, as the cases show, on grounds of 
public ix)lic), (hough it operates harshly 
upon th(' pers(m whose pro^ierty has been 
sold and who, it may turn out, in the end, 
was not liable at all to the Plaintiff, We 
aie not piepared to extend the scope of the 
1 ule and to aj)ply it for the benefit of parties 
to the suit, in whose case the reason for 
tlu' rule has no application. Consequent¬ 
ly, all tile pio|)crties which have been pur¬ 
chased by parties to the suit must be re¬ 
told, if necessary, in execution of the decree 
now to be made. 

We may add that we do not feel pressed 
by the argument that the decree made by 
the Subordinate Judge is not in conformity 
with r, 4 of Or. 34 of the Code. That 
rule no doubt contemplates a sale of the 
mortgaged proiierlies, but the decree 
must be suitably modified in exceptional 
circumstances where a sale of the mort¬ 
gaged properties may be impossible, for 
instance, where the mortgaged properties 
have been sold for arrears of revenue, for 
arrears of rent or as hero in execution of a 
decree; in such cases, where tho property 

(37) 10 Qrktton (Va) 164. 

(41) 8 Ohio 120. 

(42) ;0 Ohio 143. 

(48) 66 Cal. 370. 

(44) 74 Cal. 210. 

(46) 79 Oah 297 ; 12 Am. St. Rep. 143. 
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can no longer be reached, either in whole 
or in part, the Court is competent, in the 
exercise of its inherent jxnver, to give ap¬ 
propriate (liieel ions for the disposal of the 
fund which represents tlie |)roperty. 

The result is that this appeal is allowed, 
the decree of the District Judge discharged, 
and the case remanded to him in order that 
the necessary accounts may be taken and 
the final decree drawn up. An account 
will first be taken of the sum due to the 
Plaintiffs U|X>n the mortgage of the 1st 
June 1898. An account will then be 
taken of the sums realised by the 
Plaintiffs from the properties purchas- 
• •d by them on the 4th Pebrnary 1907, and 
ol which, it is said, they have taken pos¬ 
session. Both these accounts will be taken 
up to the date of this judgment. The 
difference between these two sums will be 
taken and will be reduced by the sura 
realised by the sale of the mortgaged pro¬ 
perties to strangers to the suit. A decree 
will be made in favour of the Plaintiffs for 
this reduced sum and the sum decreed 
will carry interest at 6 per cent, pet 
annum from this date. The judgment- 
debtors will be allowed to pay up the 
money within three months from the date 
when the decree of the Court below is 
drawn up and signed. If the amount is 
not so paid, the mortgaged properties other 
than those sold to strangers on the 4th 
February 1907 will bo sold by the Court 
for the satisfaction of the decretal amount, 
after the usual order absolute has been 
made. Each party will pay his own costs 
of the suit up to the present stage. The 
costs of the enquiry in the Court below 
will be in the discretion of that Court. 
The District J‘udge will be at liberty to 
take {^accounts himself or to transfer 
the case for disposal to the Subordinate 
Judge. 

We do not at this stage consider the 
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question of restitution by the Defendants- 
purchasers to the mqrtgagors-Defendants 
on account of their possession of the proper¬ 
ties they had purchased on the 4th February 
1907. Such question may be determined 
on application to the Court by which the 
sale was held: Beni Madhab Singh v. 
Prmi Singh (46) and Raghu Singh v. Sheo 
Prasad (47). 

Tjc( the records be sent down at onoe. 

Appeal allowed. 

OIVll. APPELLATE JURISDICTION ] 

Appeal from Appellate Decree 
No. 2056 OF 1910. 

Mookeimeb, J. 

Beachcroft, J. Kuloda Prosad 

1913, Deghokia, Defendant, 

Heard, 9 and Appellant, 

11, April.] 

1914, Kaudas Naik and ors.. 

Judgment, Plaintiffs, Respondents. 

26, May.J 

DeiKittpr grant—Document ambiguous—Question 
whether gtant absolute to idol or to shebait per- 
sonally, subject to a charge for worship—Evidence of 
dealing with property when admissible—Intention, 
question as to, 

IK/icrc the deed of grant under which 
property is claimed to be debutter is 
ambiguous, the Court may determine the 
true character of the endowment from the 
manner in which the dedicated properties 
have been held and enjoyed. 

Where by the first of two grants {de¬ 
scribed as a debutter patta), village J was 
given for the sheba of goddess K and the 
grantee D was directed to bless the grant'^r 
and enjoy the land peacefully; and, by the 
second, village D was granted as rent-free 
debutter through the grantee D for the 
sheba of the same goddess and the grantee 
was directed to enjoy the land from genera- 

(46) 15 0. L. J. 187 (1011)- 

(47) 16 G. L. J. 136 (1912). 
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tion to generation after performance of the 
sheba of the goddess : 

Held— That the language of the deeds 
was ambiguous and the Courts below had 
rightly concluded from the manner in 
which the properties had been enjoyed, 
that the properties granted were not abso¬ 
lute debutter properties of the goddess, bub 
were the personal properties of the grantee 
subject to the charge of the worship of the 
goddess. 

The rule that in the construction of an¬ 
cient grants and deeds evidence is admis¬ 
sible as to the manner in which the thing 
granted has always been possessed and used 
does not apply where there is no ambiguity, 
for even usage does not justify deviation 
from terms which are plain. 

Dob V. Ebbs (12) and N. P). E. Co. v. 
Hastings (13), referred to. 

This was an appeal from tlie decision of 
E. B. H. Panton, Es((., Dislrict Jiidj^e, 
Burdwan, dated 12tli Marcli H)l(), con¬ 
firming that of Babu Atul Ch’ndru Bata- 
byal. Subordinate Judge, Biirluan, dated 
2nd January 1909. 

The facts of the case material to this 
report will appear from the judgment. 

Babus Golap Chandra Sarkar, Sarat 
Chandra Dutla, Norendra Kumar Bose, 
Btraj Mohan Majumdar and lUshindra 
Kath Sarkar for the Appellant. 

Dr. Bash Behary Ghosh and Babu Bepin 
Behary Ghosh for the Eespondents. 

The Judgment of the Court was as 
follows:— 

This is an appeal by the fii st Defendant 
in a suit for recovery of possession of 
immoveable property on declaration of title. 
The Courts below have concurrently found 
in favour of the Plaintiffs, and have given 
(12) 8 Bing. 181 (1882). 

(18) [1900] App. Om. 260. 


them a decree, on declaration that their 
title has not been affected by the sale in 
execution of a rent-decree in a fraudulent 
suit for recovery of alleged arrears of rent. 
On the present appeal, one substantial 
question of law has been argued touching 
the validity of the title of the Plaintiffs 
ndiich is based ultimately on two perma- 
ment leases granted by a shebait in respect 
of the proiKjrlies of a religious endowment. 
The facts, antecedent to this litigation, 
though of complex character, may be 
briefly narrated in so far as such recital is 
nece-sarv foi' the aj)preciation and deter¬ 
mination of the (jue.stion of law raised 
before us. 

The disputed projierlies lie within the 
zamindaiy of the Maliaraj'a of Pachete. 
Tu th(‘ early years of the 19th century the 
theu Afaharaja made two grants in favour 
of one Deb Xatli Deghoria, the predecessor 
of ihe Aj>p(‘llant. The first of these grants 
was de.sciibi'd as a debuttcr piitta of village 
Jamir ]\iui gnen for the sheba of goddess 
Kal_\diu‘suari. The grantee was directed 
to bh'ss the grantor and to enjoy the land 
jH'acefiilly. In the second deed, village 
DebuKirc was granted as rent-free debutter 
through the grantee for the sheba of the 
same goddess, and the grantee was direct¬ 
ed to enjoy the land from generation to 
generation aftm- per*’ormance of the sheba 
of th(' goddess. The controversy betw’een 
the parli(\s relates to the true nature of 
ihi'se grants. On behalf of the Defendant- 
Ajipidlant, it has been contended that the 
dedication was of the complctest character 
known to law—to us^ the language of their 
Lordships of (he Judicial Committee m 
Jagadindra v. Hemanta Kumari (1), that 
the jirof^erties consequently vested abso¬ 
lutely in the gotldess and it was not compe¬ 
tent to the shebait to grant a permanent 

(1) L. B. 31 I. A. 203 : s. •. I. L. R. 82 C»), 
129 ; a 0. W. N. 809 (1IQ4). 
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lease of any portion thereof as was done 
to the predecessor of the Plaintiff. On 
behalf of the riaintiffs-Bespondents, it has 
been argued, on the other hand, that the 
properties, after the grants, retained 
their secular character, though they 
became impressed thereby with a reli¬ 
gions charge, as in the ease of Asutosh v. 
Durga (2). The Courts below have con¬ 
currently accepted the contention of the 
Plaintiffs-Eesj)ondents, which, in their 
opinion, is consistent with the terms of the 
deeds and also with the manner in which 
the dedicated properties have been held and 
enjoyed for nearly a century. This view 
has been assailed on behalf of first Defen¬ 
dant, wdio claims to be the present sheboit 
of the endowment, and maintains that the 
projierties in suit aie the absolute dehuiier 
of the goddess, in sup]X)rt of this view', 
reliance has been placed upon the decision 
of their Lordships of the Judicial Commit¬ 
tee in Abhimm Ciosu'timi v. Shama Charatt 
handi (3). In our o|>inion, the decision 
mentioned does not assist the Appellant. 
The two deeds are at least ambiguous, for 
although the jiropcrties are described as 
diibutter, yet they are given to the grantee, 
who is to enjoy them, from generation 1 1 
generation on performance of the Jiheba 
of the goddess. The view may reason¬ 
ably be maintained that the grants were 
not made to the goddess herself but were 
made to Deb Nath Deghoria in order that 
he might, on performance of the sheba of 
the goddess, enjoy the properties from 
generation to generation. In these cir¬ 
cumstances, the Court may determine 
the true character of the endowment from 
the manner in which the dedicated pro¬ 
perties have been held and enjoyed [Gunga 

(2) ^L. B. 6 l‘, A. 1H2; b. o. I. L. R 6 C»l. 

438 (187P). 

(3) L. «. 86 I A. 148 : t. c, I. L. R. 88 Cal, 

100 (1009). 


V. Brindabun (4), Muddun v. Komal (5), 
Hnm Chandra v. Banjit Singha (6), 
Madhub v. Sarat (7), Tulsi v. Siddhi (8) 
and Mohun v. Tehait (9)]. But it has 
been strenuously contended on behalf 
of the Api>ellaut that the Court is 
not entitled to look to the conduct of 
th.e parties for assistance in the construc¬ 
tion of the grants. This argument is 
ojiposed to the well-established rule that, 
in the construction of ancient grants and 
deeds, evidence is admissible as to the 
n'anner in which the thing granted has 
always been possessed and used, for so the 
parties thereto must be suiiposed to have 
intended \Wild v. Hornby (10) and R. v. 
Osbourne (11)]. As Tindai, C. J., observ¬ 
ed in Doc V. lices (12), the Court may call 
in aid acts under the deed as a clue to the 
intention. This principle, as was pointed 
out by liord Halsbury, L. C., in N. E. R. 
(U). V. Hastings (13), does not apply unless 
there is an ambiguity, for even usage does 
not ju.-,tih deviation from terms which are 
])lain [Attorney-General v. Rochester (14) 
and Attorney-Crcneral v. Sidney Sussex 
College (15)]. Consequently while in a 
case of ambiguity the Court will uphold 
that construction of a deed which justifies 
a long usage as to the application of trust 
funds, tlie Court will not, where there is no 
ambiguity, accept an erroneous interpreta¬ 
tion, though consistent with usage, so as 
to sanction a manifest breach of trust. 

(4) 8 W. B. 142 (1866). 

(6) 8 W. R. 42 (1867). 

(6) I L R. 27 0«1 244 '262't a, o. 4 C. W. 

N. 405 (410):iI890|. 

k7) 16 O. W. N. 126 (1910). 

8) 9 Ind. Oas 660 (1911). 

(9) 19 iDd. Oaa. 837 (1913) 

(10> 7 Eaat 199 ; 8 R, R. 608 >lb06) 

(11) 4 East 327 (1808). 

(12) 8 Bing. 181 (1682). 

(13) [1900] App. Caa. 260. 

(14) 2 DeQ. H. and Q. 797, 882 (1864). 

(16) !«. R. 4 Oh. App. 722 (1869). 
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[Drummond v. Attorney-General (16).1 
The matter may be put briefly in the words 
of Sugden, L. C., in Attorney-General v. 
Drummond (17): “ One of the most settled 
rules of law for the construction of ambi¬ 
guities in ancient instruments is that you 
may resort to contemporaneous usage to 
ascertain the meaning of the deed; tell me 
what you have done under such a deed, 
and I will tell you what that deed means 
To this must be atlded the qualification 
fonnulated by Lord Cranworth, L. C., in 
Sadlier v. Biggs (Jb) in the following 
terms; “ there is a deed which says, ac 
cording to its true construction, one thing, 
you cannot say that the deed means 
something qlse, merely because the parties 
have gone on for long time so understand¬ 
ing it Tn the case before us, the terms 
ot the deed are at best inconclusive, and 
the Courts below have properly referred to 
the manner in which the dedicated pro¬ 
perties have been held and enjoyed. It 
appears that within a few years of the 
grants in favour of Dob Nath Deghoria, th'i 
properties were partitioned between him 
and his brother Shib Nath Deghoria, and 
on 2nd August and 4th September 1829, 
the representatives of the tw'o branches of 
the Deghoria family executed two perma¬ 
nent leases in respect of their different 
shares. These leases‘were not challenged 
for at least 60 years, either by any of the 
shebaits or by the successive Eajas of 
Pachete wdio are intimately concerned in 
the proper maintenance of the endowment 
created by one of their ancestors. These 
leases form the root of the title of the 
.Plaintiffs, and the Court will be slow to 
listen to the suggestion that they were 
granted by the then shebaits in excess of 
their authority and consequently, consti- 

(16) 2 H. L 0. 8S7 at pp. 861, 868 (1849), 

(17) 1 Dr. and War. 868 at p. 888 (1842;. 

(18) 4 H. L G 486 at p. 468 (1868). 


tilted acta in the nature of breaches of 
trust. The Courts below have further 
found that the properties have been 
tluoughont held and enjoyed by the 
Deghorias as secular properties subject to 
a religious charge, and that while a part 
of the income of the worship has been ap¬ 
plied for the performance of the worship of 
the goddess, the i I'mainder has been used 
the members of the family for their own 
purposes. Under these circumstances, the 
Courts below have rightly concluded that 
the propertii'-i in dispute arc not absolute 
dehuftcr properties of the godiless, but are 
the personal properties of the Deghorias 
subject to the charge of the worship of thd 
goddess. Tn this view-, the permanent 
leases of 1829 aie not liable to be impeach¬ 
ed and afford a solid foundation for the 
title of the Plaintiffs. 

We may add that on behalf of the Ees- 
liondents it was argued that the question 
o^ the true character of the endowment was 
immaterial, because, as the permanent 
leases of 1829 have never been impeached, 
any suit now instituted for cancellation of 
those h'ases and for resumption of the pr^ 
jiorties from the leases or their representa¬ 
tives would be successfully met by the plea 
of limitation. This contention js supported 
bv the decision of this Court in Jogamba 
Goswamini v. Ram Charan Gostcami 
(191 and by that of their Lordships of the 
Judicial Committee in Damodiir Das v, 
Lakhan Dass (20) as explained in th^ case 
o' Madhusudan Mandal v. Radhika Prosad 
Das (21). The permanent leases ha/e 
consequently become indefeasible by lapse 
of time, and from this point of view also, 
there is no answer to the claim of the 
Plaintiffs. 

It was faintly suggested that the suit 

(19) T. L. R. 8\ c*l. 814 (1903). 

(20) I. U B. 87 0»l 885 (1910). 

(21) 18,0^ D f- 3*6 
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WHS iiiipi:c){)erly coiistitutcil uiul that there 
had been a iiiiajoiruhT of Plaintiffs. The 
District Judge has jxnuted out that there 
is no substance in this <-ontenti(>n. But 
even if the objection A\('re well-founded, it 
would not he a ground fof re^ersal of the 
decision of the piiniary (’ouvt under sec. 
99 of the Code of Civil PiiK' ‘dure of 19()H, 
which was in force wlien the appeal wai 
preferred to the District Judge. Tt was 
also sought to be aigued that the suit was 
barred by limitation, treated as a suit for 
declaration of title, and reference was 
made to the case of Muhabharat Siiha \. 
AbiluJ Hamid ('2-2) and Leime v. Rambuiaii 
(23). The suit, howeier, is essentially one 
for [lossession of projierty, and the Plain¬ 
tiffs are not called upon to ask for can¬ 
cellation of any execution sale, because no 
ojxirative sale has e\('r taken place. 

The result is that the decri'c of the Dis¬ 
trict Judge is affirmed and this ai>peal dis¬ 
missed with costs. 

Appeal dismissed. 


[OlVIL APPELLATE JURISDICTION ] 

Aiteau from Api'Eli.ate Decree 
No. 2212 OF 1912. 


D. Chatteiuee, J. 
Mullick, J. 

1914, 

Heard, 19 and 

20, November. 
J udgment, 

11, December.] 


Khettramani Dasi, 
Defendant No. 1, 
Appellant, 

V. 

JiBAN Krishna 
Kundui& anr., Plain¬ 
tiffs, Respondents. 


Sundarbant, leuee from Oovernmeni of land$ in — 
Permmeni tenure granted by leme—Condition that 
rent mil not abate in case o, dHuvion, ij valid — 
<;na5 0 proof—Reg, 111 of 18% sec 13—Bengal 
Tenancy Act {Vll I of 1885\ sect 62, 179, 188— 
SU't for abatement by co-sharer tenant i/ lies — 
Contract Act (IX of 1872), sec. 2S. 

Sec, 18ti of the Bengal Tenancy Act 
aoes not apply to joint tenants, and a suit 

(221 /o. L. J. 78 (leoil. 

(28) I. L. B. 20 All. 86 (1897). 


by a co-sharer for abatement of rent is 
maintainable. 

Where tenants tooti a permanent lease 
of lands in the Sundarbins stipulating that 
" we shall not object to the jidynient of 
lent on the ground of drought, inundation, 
death, desertion, overflow of salt water, 
diluviation by river, etc.” : 

Held— That it was for the tenants if they 
impeached this stipulation as being incon¬ 
sistent with the provisions of sec, 52 of the 
Bengal Tenancy Act to establish that the 
tenure was not situated in a permanently 
.settled area. 

Sec. IS of Beg. Ill of 1828 does not 
ignore or invalidate any permanent settle¬ 
ments made by Government before 1828. 
It also authoiises similar settlements 
subsequently made by Government. It 
IS therefore erroneous to hold that there 
could not be a permanent tenure in the 
Sundarbans. 

That the stipulation barred not only a 
plea of reduction of rent in defence, hut 
also a suit for abatement of rent. 

This was an apficul pri'h'rrod on the 18th 
June 1912 against a decree of the District 
Judge' of 24-Parganas, dated the 18th 
June 1912. reversing a decree of Babu 
Atiil Chandra Batabyal, Subordinate Judge 
of AlijKire, dated 19th August 1911. 

The material facts will apix'dr from the 
judgment. 

Babus Nil Madliab Bose and Sarat Gh. 
Ghosh for the Ajipcllant. 

Babus Moliini M. Chatterjee, Amaren- 
dra Bhusan Ghosh and Biraj Mohtn^ 
Majumdar for the Respondents. 

The JumiMENT of the Court was as 
follows :— 

D. Chatterjee, J.~-The predecessprs- 
in-interest of the Plaintiffs and the pro 
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jormA defendants took a maurasi moku- 


rari lease of about 2,200 bif^has of land in 
two plots, one of 800 bighas and the other 
cf 1,400 bighas, in the Sundarbana from 
the predecessor-in-interest of the Appellant 
and executed a kahuliijat, dated the 2.‘3rd 
of April 1890. Under the terms of the 
kabuliyat, there was a measurement in 
1308 B. S. made by a C’ivil Court amin 
and the mokurari rent was fixed at the full 
stipulated rate of 12} annas per bigha on 
the quantity of land found. The, Blain- 
titfs wIk) by an amicable arrangement witli 
the pro fornid Defendants hold tlu' smaller 
plot have l)rougbt the presmit suit for 
abatement of rent under si'C. 02, cl. (0), 
of the Bengal Tenancy Act in respi'ct of 
the whole tenure on the allegation that 
there had btsm a reduction of about (500 
bighas in the area of the entire tenure by 
diluvion and joining the pro forma De- 
fendstlits as jiarties on the ground that they 
had refused to join as Plaintiffs. The 
main objections to the suit pressed on 
behalf of the A(»pellant are :--(!) That the 
present suit for abatement is not main¬ 
tainable by the Plaintiffs alone as they are 
admittedly part-owners of the tenure and 
sec. 188 of the Bengal Tenancy Act is a 
bar to the suit; (2) That under tin* va- 
pross terms of the kabuliyat the Plaintiff's 
are debarred from bringing a suit for abate¬ 
ment on the ground of rtiluvion. 

The first objection is easily disposed of. 
Sec. 188 of the Bengal Tenancy Act pre¬ 
vents a co-sharer landlord from bringing 
any suit authorised by the Act unless his 
other co-sharers join him as Plaintiff's. 
This section has no rc'hnence to joint 
tenants and cannot be ap}>lied by analogy 
to a co-sharer tenant who brings a suit 
authorised by the Act. This view is sup¬ 
ported by an opinion expressed by Sir 
Francis Maclean. C. J., and Banerjce, J., 
in the case of Rhoopendrq Narain Dutt v 


Romon Krishna Dutt (1). The decision 
ol the Privy Council in the case of 
Jatindra Nath Chowdhuri v. Prasanna 
Kumar Ranerji (2) has reference to a suit 
for enhancement by a co-sharor landlord 
and cannot be called in aid of the Ap 
p('lhint’s plea. 

Then as to (he .second point the condi¬ 
tion in the kabhUyat is—“ w'e shall not 
object to th(> paymi'nt of nmt on the ground 
of drought, immdation, death, desertion, 
overflow’ of salt water, diluviatiou by river, 
etc.”. The learned Judge has got over 
this clau-ie by holding that it refers to 
temjHirary inqH'diments to the realisation 
of rent and could not have been meant to 
apply to a jiermanent reduction of the 
area. The diK’iimcnt however does not 
seem to make any distinction between 
tem|K>r<iiy and permanent impediments. 
The judgment of the h’arned Judge has 
been supixirti’d by an ingenious argument 
advanced by the learned Vakil for the Ees- 
pondent. lie argued, first, that the clause 
in qiK'stiou previ'nts the tenant from 
objecting to the payment of rent, and can¬ 
not stand in the way of his briyging a suit 
for abalemimt, and, ftreondly, (hat the 
Huudarbans not being a {lermanently 
settled area, 6i><’. 179 o^' the i3engal Tenancy 
Act has no application, and the covenant 
in the lease, if it bears the meaning con¬ 
tended for by th(' Ap()ellant, is inconsistent 
with the provisions of sec. 52, and is, there¬ 
fore, void under s(‘c. 23 of the Contract Act. 
As regards the first branch of this argu¬ 
ment, I do not think it is sound. The 
only objection that the tenant could make 
on account of diluvion would lie one of re¬ 
duction of rent and seeing that the settle¬ 
ment is a maurasi mokurari one, the most 
reasonable construction is that the tenant 
agreed not to claim reduction on the 

(1) I. L. R. 27 Cal. 417 (1890). 

(2) 16 0. W. N. 74 (1910). 
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ground of diluvion. As regards the second 
branch o* the argument, it assumes that 
the Rundarbans is not a permanently 
settled area. The learn<xl Vakil for the 
Ap£)ellant slates that the Appellant has 
got a permanent lease from the Grovern- 
ment, but the learned Vakil for the Res¬ 
pondent does not ultimately admit this, 
although he at first said that the lease of, 
the A])ix?llant was of a j)ermauent charac¬ 
ter. The learned Judge says : “ The tenure 
being numerous in the Sundarbans cannot, 
in view of sec. 13, Reg. TTI of 182S, be 
held to be a jx'rmanent tenure ”. T do 
not quite understand \^hat the learned 
Judge means. The section ])rovides that 
the Sundarbans should be considered to 
be the proix'rty of the State not included 
in the arrangernenis of the perpetual 
settlement and the Crovernor-General in 
Council shall be competent to make grant.^ 
of leases as heridofore, etc. The section 
therefore does not ignore or invalidate any 
grants made by the Government before 
1828 and authorises further grants. In 
the case of Tama,sha Bibt v. Ashutosh 
Dhur (3), Mr. Justice Banerjeo is re- 
})orted to have said ; “I ought to add 
that though certaiu [xirtions of Reg. HI 
of 18*28 go to show that the Sundarbans 
up to that date continued the property of 
the State and had not been permanently 
settled with any one, that was intended to 
le said generally with regard to the tract 
of country known as Sundarbans taken as 
a w^hole, and it could not have been, in¬ 
tended tc undo the effect of any lease 
granted by any duly constituted Revenue 
authority ”. The learned Judge is wrong 
therefore in holding that there could not 
be a permanent tenure in the Sundarbans. 
The case o^ Tamasha Bibi v. Ashutosh 
pJmr (8) further supports the contention 
tlift a part ortho Sundarbans would be a 
(8^ 4C.W.N.J}18 (617)(1900). 


permanently settled area even if settled 
after 1793, the definition in cl. 12 of sec. 3 
cJ the Bengal Tenancy Act notwithstand¬ 
ing. The question therefore is whether 
the Appellant had a permanent lease from 
the Government in respect of the estate, a 
part of which they settled with the prede¬ 
cessor of the Plaintiffs. I think, the 
matter w'as never contested in the Courts 
below and was at first admitted in this 
Court. The Jcabuliyat mentions the pro¬ 
perty of the Appellant as zamindary Lot 
Abad Gatihara Tuuzi Mahal No. 1374 and 
the very fact that the Plaintiffs and pro 
forind Defendants hav(' taken a permanent 
lease from a person w'ho had made perma¬ 
nent iniprovemcnts on the property is an 
indication that the Appellant had perma¬ 
nent rights. In any case, the patta con¬ 
tains the condition, and it is for the party 
who impeaches its legality to make out his 
case. The Kesjjondcnt has not in*this 
case shewn that the pro]>ei*ty is not in a 
permanently settled area, and he cannot 
ask us to make a remand for a further 
investigation on that point. 1 think, the 
covenant is authorised by sec. 179 of the 
Bengal Tenancy Act and the Plaintiffs 
cannot im[)each its \alidity. In this view 
of the case, 1 think the appeal should be 
allowed and the suit ought to be dismissei 
with costs in all Courts. 

An application bas been made by one 
of the pro forma Defendants, who was 
made a co-PIaintiff in the Court below, to 
be allowed to w’ithdraw from the suit. If 
he is allowed to do so, ho must continue as 
a pro formd Defendant. In the view that 
I take of the case however, it is not necea-, 
sary to pass any order on this application. 

Mullick, J.—I agree. 

Appeal allowed. 
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Appeal eroh Original Dboreb 
No. 11 OF 1912. 

Fletcher, J. 

Richardson, J. Nkmo Deo, Plaintiff, 
3914, Appellant, 

Hoard, 16 and v. 

17, June. Parbati Kumabi, 
Judgment, Defendant, Respondent. 

25, June.] 

Sonthal Pargaiiat Rtgulaiion (III o 187X), tecs. 
11, H, X5, S5A—Effect of the Regul'ttion on the 
juris hetion of Civil Courts— Elements neoetsnry or 
suit to come tc th>n tec X 5 A — 'iikmi gkatwali 
khorpoah grant, sh'ire in, if a right o, a “samindar 
or other proprietor.'* 

The Plaintiff brought a suit for declara¬ 
tion of his title to a share in a certain mauza 
m the Sonthal Parganas which formed the 
subject of a sihmi ghaiivah khorposh grant 
and for registration of his name in th> 
settlement records in respect thereof, it 
appeared that rent was payable to the 
ghatwals and no land-revenue was payable 
direct to the Corernment in respect of the 
land which v'as not free from Government 
revenue. 

Held— Thai the effect of secs. 11,14 and 
25 of lieg. HI of 1ti72 was that the juris¬ 
diction of the Civil Courts was absolutely 
excluded except in cases specially provide! 
for in sec. 25.i. 

That in order that the Plaintiff’s rase 
should fall within the provisions of sec. 25 I, 
it was essential for the Plaintiff to shout 
that he was a zamindar or other proprietor, 
and the interest in land like that claimed 
by the Plaintiff did not come within th > 
description of a right of “ a zamindar or 
other proprietor ”. 

That the only remedy the Plaintiff had 
was to apply to the Government under sec. 
25 of the Regulation to direct the revision 
of the record-of-rights. 

This was an appeal preferred on the 30th 
January 1912 against a decree of Mr. D, 
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Sunder, Subordinate Judge of.Deoghur; 
dated the 6th July 1911. 

The facts of the case material to this re'^ 
port will api^Hjar from the judgment. 

Babus Mohendra Nath Roy and Suren- 
dra Nath Ghosal for the Appellant. 

Babu Naresh Chandra Sinha for the Res- 
p<jndpnt- 

The JoDOMENT OF THE CouRT was as 
follows: — 

FLKrcHEH, J.—This is an appeal by the 
Plaintiff against the judgment of the Sub- 
onlinate Judge of J)(>oghnr, dated the 5th 
of July 1911. 

The Plaintiff brought this suit for, 
deolaratiou of his title in a share in a cer¬ 
tain mauza (Saukari) and for the registra¬ 
tion of his name in the settlement records 
in respect thereof. The Subordinate 
Judge dismissed the suit on the ground 
that it \\as not maintainable. It appeal* 
that iiianv years ago the Kohini gbat- 
wals granted 25 villages as khorposh 
sikmi ghatnali tenmvs to the junior 
inenihers of the family. In course of time 
these 25 Milages \\ero divided amongst the 
various junior members and it is common 
ground that Parras Deo, the common an- 
cestoi ot the parties, held an 8 annas share 
in the Mauza Saukari. 

Siibseiincntly settlement proceedings 
were held under the jirovisions of the 
Sonthal I’arganas Settlement Regulation 
(Reg. Ill of 1872). Barras Deo wa-s 
then dead. The record-of-rights was 
published on the I3th of May 1904. 

The entry so far as relates to the 8 anu'is 
share of Mauza Sankari was taken before 
the C'ommi.ssioner. 

The di.spute bdfore the Commissioner 
was between Peary Deo, one of the descen¬ 
dants of Barras Deo,* on the one hand and 
cei-tain other members of the family on 
the other hand. 

The Commissioner by his order, dated 
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the 3lHt of October 1907, directed that 
the name of I^-ary J>eo should be entered 
on the record as a khorposhdar and sikini 
ghatwal of the H annas share of Mauz.i 
Sankari : according to the reasons given oy 
the roniniissioner he came t<j this conclu¬ 
sion on the ground that “Peary Deo is 
tlie principal representative of the descen¬ 
dants of the Ord son of Parsi by that wife 
that is Barras Deo. 

Peary having Ix'eu recorded in res¬ 
pect of the 8 annas in ^lauza Sankari, the 
T’laintiff has brought this suit for declara¬ 
tion of his title and amendment of the re- 
cord-of-rights. 

The case has been argued before us 
solely on the (pu'stion as to whether the 
present suit is maintainable having regard 
to the provisions of Peg. Ill of 1879. 8ee. 
11 of the regulation enacts that exc.*pt as 
jifovided by sec. 95.\ no suit shall lie in 
any Civil Court ri'garding any matter 
decided by a Settlement Officer, but th; 
decisions and orders of Sidtlement Officers 
shall have the force of a decree of Court. 
By sec. 12, Settlement Officers are given 
jurisdiction to iiupiire into, to decide an! 
to record “ an\ other landed riglits to 
which by law or custom of the country or 
any tribe any person shall have a legal or 
equitable claim 

Sec. 14 prenkh's that the Settlement 
Officer is to give notice that he is about 
to prcjiare a record-of-rights so that al' 
persons may 1 ring forward their claims. 
The Seltlernenl Officer is however directed 
by the section to enquire into, settle, and 
record all rights or claims even though 
such claims or rights art' not urged before 
him. 

Tn addition, there are the provisions con¬ 
tained in sub-secs. (1) and (3) of sec. 25. 
Those provisions so far as it is necessary to 
stme them for the present purpose make 
the record-of-rights conclusive proof of the 


rights and customs therein' recorded and 
prohibit the record from being re-opened 
until a fresh settlement is made without 
the previous sanction of the Tiocal Govern¬ 
ment. On these sections, I think, the 
jurisdiction of the Civil Courts is absolute¬ 
ly excluded except in cases specially pro¬ 
vided for in sec. 25,4 of the Begulation. 
Now in order that the Plaintiff’s case 
should fall within the provisions of sex: 
25A, it is essential for the I’luintiff to show 
that ho is a zamindar or other proprietor. 
Jt is not sugge.sted that the Plaintiff is a 
zamindar. Is he then a proprietor? The 
Begulation itself contains Jio definition of 
a proprii'tor. But wdien we consider the 
nature of the intcre.st claimed, I think that 
the Plaintiff is not a proprietor. 

The IMaintiff’s claim is to a share of a 
sikmi ghatwali khorposh grunt, Kent m 
lespect of this is ])ayable to the ghatwals, 
and no land-revenue is payable direct ■'o 
the Government, nor is it suggested th..t 
tlie land is free from the (lovernment 
le venue. 

Such an interest in land does not, in my 
opinion, come w’ithin the di'scription of a 
right of “ a zamindar or other proprietor 

T think, therefore, that the Subordinate 
.fudge* came to a correct conclusion in 
dismis.sing the J^laintff’s suit on tin 
ground that it is not maintainable. The 
only remedy the I’laintiff has is to apply to 
the Government under sec. 25 of the Kegu- 
lation to direct the revision of the record- 
of-rights. It would aj.)poar ^’rom the Com¬ 
missioner’s judgment that he decided in 
favour of Peary Deo on the ground that 
he was “the princijial representative of 
the descendants ’’ of Barras Deo. The 
contest before the Commissioner was 
between Peary on the, one hand as the 
principal descendant of Barras Deo and 
other members of the family on the other 
h,and. It was nowhere suggested in the 
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j«dgmeDt of the ^ Commissioner that he 
meant to give Peary Deo as “ the principal 
leprcsimlative of the descendants” the 
whole of the 8 annas in J\Ianza Sankari to 
the exclusion of other descendants of 
Barras Deo. However that may be, that 
* will bo a matter for the consideration if 
the (jovernment, if the I’laintiff applies 
to them to direct the revision of the record 
under stKJ. 25. So far as our duties arc 
concerned, all that vcv can say is that the 
jiresent suit cannot be maintained in a 
Civil (’ourt. 

The present a[>i)eal therefore fails an 1 
must be dismissed with costs. 

This judgment will also govern Second 
Ap[K“al No. 201 of 1912, which will also be 
dismissed with costs. 

Kiciiardson, J.—1 agree for the reasons 
indicated by my learned brother. Thj 
Plaintiff cannot succeed in this suit with¬ 
out re-opening the record-of-rights. Under 
the provisions of the Regulation, therefore, 
the Civil Courts have no jurisdiction to 
give him the relief for which he seeks. 

Appeal dismissed. 

COlVlb APPELLATE JURISDICTION ] 

Appeal from Order 
No. 287 OF 1913. 

SUKHIA BbWA, 

D. Ohati’ERJEE, j. Opposite Party, 
Mullick, j. Appellant, 

1914, ». 

Heard, 24 and Secretary of 

30, November. | State for India 
Judgment, in Council, 

11, December. | Applicant, 

Respondent. 

Suecttiion Cartificate Act {VHof 18S9), tect. 18^ 
^7 —Cartificata granted by tfeeially empoiverad Sub¬ 
ordinate Judge, tj may be revoked ly District Judge 
otherwise than in appeal — deg. V Oj 1799, juris¬ 
diction under, nature of 

The fact that no appeal has been pre- 
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)erred ayainst an order of a Subordinate 
Judge (u'ho has been inve,sted with the 
powers of a District Court under the Suc- 
ee.ssion Cerlificitc Act) granting a certi¬ 
ficate, is no bar to its revocation at any 
time when the eireumstnvces enumerated 
in see. IS of the Act are proved. 

The revocation must in such a case be 
ordinarily made by the Subordinate Judge 
when he is .still exercising that jurisdiction 
in the district. The Di'-iriet Judge has 
in such circunislances no jurisdiction to 
make the revocation e.tcept where the case 
having bem instituted and being pending 
before the Subordinate Judge has been 
withdrawn by the District Judge. 

The pinsdictwn of the District Judge 
under Reg. 1' of 17U0 is more administra¬ 
tive than judicnl. He can act thereunder 
only when there is no claimant, and acting 
undtr that Regulation, he is bound to res¬ 
pect tin order granting a certificate until 
Lhc same wa.s revoked by a competent 
authority. 

This was an a])pcal preferred on the 20th 
June 1913 against an order of l\Ir. H. P 
Duval, District Judge of 24-Pargana3, 
dated Ih- •JHh May 1913. 

The facts of the case will sufficiently ap» 
[lear from the jiidginont. 

Babii Ilarcndra Kumar Sarbadhikary 
for the Appellant. 

Babu Ram Charaii Milter for the Res¬ 
pondent. 

The Judgment of the Court was as 
follows : —■ 

1). ('HU'’rKRjEE, J.—One Dhyaii Singh, 
an ex-convict from .\ndamans, having died 
intestate, an application for a succession 
certificate was made by a minor, named 
Pandu Singh, through hi.s mother Sukhia 
Bewa, on the allegation that the sai.i 
Sukhia liewa was the widow and the said 
Pandu Singh was the son of the said 
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doceas(Rl. A Ct^rtificale was {^ranted by the 
Ist Subordinate Judfre of Alipore acting 
as a Court invested with the powers of a 
District Court under (he Certificate Act. 
The Collector of Ali{X)re was informed 
that the claimants were not the legal re¬ 
presentatives of the decea.sed and that the 
certificate had been obtained by a fraud on 
the Court. On this information the 
Collector made some oncpiiry and then 
applied to the District Judge for taking 
proceedings under Kt'g. V of 1799 and this 
case was numbc'red us Intestate case No. T2 
of 1913. In this ca.se the learned Judge 
issued a notice u})on Sukhia Bewa to show 
cause why the succession certificate should 
not be cancelled, and after taking evidence 
revoked the certificate and ordered the 
issue of notice for claimants. Having 
passed this order in Intestate case No. t‘2 
of 1913, the learned Judge recorded an 
order of revocation in the certificate cas'3 
No, 51 of 1912 in the C’ourt of the Ist 
Subordinate Judge of Alifxire. And it is 
this order of revocation that is appealed 
against. 

It is contended that the order of the 
learned Judge is incompetent. Sec. 2o 
of the Succession Certificate Act, VIT of 
1889, empow’crs the Local (lovernment to 
invest Courts inferior to that of the Dis¬ 
trict Judge with the powers of a Dis¬ 
trict Court under the Act and declares that 
Courts so invested would have concurrent 
jurisdiction with tlie District Court in the 
exereibc of all (he powers conferred by the 
Act on District Courts jirovided that an 
apjieal from such inferior Court would lie 
to the District Court. 

In this case the certificate was granted 
by the Subordinate, Judge of Alipore and 
^n appeal lay to the District Judge. As 
no appeal had been made, the order grant¬ 
ing the cewtificate was final. Sec. 1.8 
however provides for the revocation of 


certificates granted und«y: the Act for cer¬ 
tain causes. This revocation can be made 
at any time when the circumstances enu¬ 
merated in the section are proved irres¬ 
pective of the finality of the grant by 
reason of no appeal having been filed 
against the same. But who is to make tb6 
revocation in a case where the grant is by 
an inferior Court? The Appellant con- 
ti'iids (hat the revocation can be made only 
by the Court which made the grant. Se3. 
18 does not make any sfiecification in this 
matter. It is true that cl. (2) mentions the 
concealment of a material fact from the 
Court as a reason for revocation and the 
Trial Judge would perhaps be in a better 
jiosilion to jiidgi'i about such concealment, 
but that by itself does not seem to exclude 
the jurisdiction of a Court of concurrent 
jurisdiction. Sec. 27 provides for tho sur¬ 
render of a revoked certificate to the Court 
which granted it. This seems to indicate 
that ordinarily the revocation must bo 
made by the Court which granted the cer*- 
tificate; this however must be so only when 
the Court granting the certificate is still 
exercising jurisdiction in the District. In 
(his case the Ist Subordinate Judge of 
Alipore is still invested with the powers of 
a District Couii; in certificate cases and the 
learned Judge had no jurisdiction to make 
the revocation. It is true that he could 
w'ithdraw' the case to his own Court under 
sub-sec. (4) of sec. 26, but that power 
could be exercised only when the case was 
pending decision. The learned Judge has 
made a further mistake in making the re¬ 
vocation in the Intestate case : his juris¬ 
diction under the Regulation is of a limitel 
character and is more administrative than 
judicial. He can act thereunder only if 
there is no claimant; in the present case, 
the Appellant was a rightful claimant under 
the certificate and the learned Judge was 
bound to respect the same until it was re,^ 
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voked by a competent authority. It has 
been said that this is a more irregularity 
not affecting the merits of the case and 
we should not therefore interfere. I have 
held, Ijowever, that there was no jurisdic- 
tion and in the face of that finding this 
argument cannot bo of any avail. The 
order of revocation thoiofore must be set 
aside with costs two gold mohurs. 

Mullick, J. —I agree. 

Appeal allowed. 

[OIVIL REVISIONAL JURISDICTION.] 

ItuuB No. 137G OF 1913. 

Jatinura Mohak Rai 
Chaudhuri, Judgmenfc- 
M 00 KF.RJEB, J. debtor, Petitioner, 

Bbachcroft, j. V. 

1914, Bhojendra Kumar 

18, March. | Datta Munshi and ors., 
Decree-holders, 
Opposite Party. 

Indian Limitation Act {IX of 1908), gee 18— 
Conditiong to be fulfilled before invoking gection — 
Application for getting aglde gale on the ground of 
fraud—Fraud guhgequent to gale ij neceeeary to be 
egtablightd. 

Sec. IS of the Limitation Act provider 
that where a person having a right to make 
an application has by means of fraud been 
kept from the knowledge of such right or 
of the title on which it is founded, the time 
limited for making tlte application against 
the person guilty of the fraud or aeces.sory 
thereto shall be computed from the time 
when the fraud first became known to the 
person injuriously affected thereby. Con¬ 
sequently whoever desires to avail himself 
of sec. 18 has to establish in the first place 
that there has been fraud; and in the 
second place that by means of this fraud 
he has been kept from the knowledge of 
his right to make an application, but it is 
not essential to prove that there has been 
fraud subsequent to the date of sale. 

This was a Rule against an.order of Babu 
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India in Council. 

Jogindra Nath Bose, Subordinate Judge; 
Khulna, dated 2nd August 1913, reversing 
that of Babu Sarada Prosad Dutt, Mijnsif/ 
Bagerhat, dated 11th December 1912r 

The facts of the case apiKJar sufficiently 
frojii tlie judgment. - 

liabus Narendra Chandra Bose and 
Satyendra Nath Mitter for the Petitionee. 

Babus Sarat Chandra Hoy Chaudhury 
and Surendra Nath Das Gupta for the 
()p|X).site Parly. 

The Jl’di.ment of thb Court was ad 
follows:— 

Wo are invited in tliis Kulc to set aside 
an order by which the ('onrt of appeal 
below, in reversal of the decision of the 
Court of first instance, has dismissed aP 
application to set aside an execution sale. 
Th(' taels have not been investigated by 
the Subordinate Judge, but he has held 
that as there is no allegation or proof of 
fraud subsequent to the sale, the applica¬ 
tion is clearly barred by limitation. We 
must, consequently, for the purpose of this 
Rule, assume that the f;u’ts as alleged by 
the judgmenl-debtors-Petitioners have 
been established. 

On the llth August 1908, the landlords 
obtained an e.r parie decree for rent against 
tli^- tenants. On the 6th May 1909, the;^ 
applied for execution of this decree. The 
sale took place on the 23rd June 1909, and, 
it is alleged that the decree-holders pur¬ 
chased the pr(q)erty in the name of one 
Armanullah. It also appears from an 
examination of the record, although no re¬ 
ference has been ma^e to this circumstance 
in the judgment of either of^ the Courts 
below, or in the course of the arguments 
addressed to us, that on the 2fith Septem¬ 
ber 1909, the decree-holders obtained 
delivery of ^xissession through the Court; 
but it may be a matter for determination 
hereafter whether this represents a genuine 
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delivery of possession. On the 28th May 
1912, the judgment-debtors applied to have 
the sale set aside, ou the ground that the 
decree-holders had fraudulently brought 
about the sale of their property and hal 
purchased it for a very small sum, and 
that they had discovered the fraud only so 
recently as the 11th May 1912. Their 
allegations are that the pro}>erty comprised 
40 highas of land worth at least Rs. 1,00J, 
that the decree-holders deliberately de¬ 
scribed the ])roperty as 10 bighas and valued 
it for the ])urpose of the sale proclamatioo 
at Rs. 40 and that, in collusion with the 
peon, they suppressed all notices and in¬ 
duced him to file a false return in Court 
with the result that at the sale there was 
po independent bidder present. An 
examination of the bid-sheet shows that 
there was an apparent contest between the 
decree-holders and Armamillah and that 
the property was ultimately knocked dow u 
for Rs. 100 to the latter person. The 
entire proceedings make it faitly clear, 
however, that the property was purchased 
by the decree-holders themsc'lves. Arman- 
ullah has not entiued aiipearaiice at any 
stage to supfXJit the sale impeached by the 
judgment-debtors and in this Court it was 
conceded that the decree-holders had in 
reality purchased the property in the name 
of Armanullah. The Court of first instance 
found that the ^iroperty comprised 40 
bighas of land, worth at least Rs. 400, and 
that the decree-holders had managed to 
secure it for Rs. 100 only, without any 
rival bidders, as the sale proclamation hal 
not b(‘en itublished. But the Court did 
not determine the question of limitation. 
Under Art. 166 of the Second Schedule to 
the Limitation Act, an application for re 
versal of the sale is required to be pro- 
'Ated within 30 days of the date of sa.e 
and as the application in this case wao 
presented long after the expiry of the 


period prescribed, the judgment-diebtora 
could succeed only if they brought this case 
within the terms of sec. 18 of the Indian 
Jjimitation Act. The Court of first 
instance however without an adjudication 
upon the questions of fraud and limitation 
set aside the sale. Upon appeal, the 
Subordinate Judge has reversed that deci¬ 
sion on the ground of limitation, without 
an investigation of the facts. 

We have been invited to set aside th’s 
decision on the ground that the judgment 
of the Subordinate Judge is materially 
defective inasmuch as he has not deter¬ 
mined any of the essential matters in con¬ 
troversy betw'een the parties. On behalf 
of the decree-holders, an earnest endeavour 
has been made to support the decision of 
the Subordinate Judge on the ground that 
as no fraud has been alleged or proved sub¬ 
sequent to the date of sale, the judgment- 
debtors are not entitled to the benefit of 
sec, 18, In support of this view, reliance 
has been placed principally upon the deci¬ 
sion ui Puma Chandra Mandal v. Anukul 
Biswas (1) and Baihishori Dassya v. 
Mukund Lai Dull (2) and to a subordinate 
extent upon the decision in Tookomoni 
Dasi V. Dwarka Nath Dinda (3). In so 
far as the case of Puma Chandra Mandal 
V. Anukul Gh. Biswas (1) is concerned, 
there is no doubt a dktum in the judgment 
to the effect that the question of limitation ^ 
rie])cnd8 upon what has taken place Rftjr 
the date of the sale. But as was observed 
in the case of Narayan Sahu v. Damo^ 
dar Das (4) this passage is capable 
of a meaning to which no exception can be 
taken. To determine the applicability of 
sec. 18 of the Limitation Act to the cir¬ 
cumstances of a particular case, the Court 

(1) I. L B. 86 0*1. 6B4 (1909, 

(2) 16 0. W.N. 966 (1911). 

(8)16 0 L. J. 561 (1912). 

(4) 16 C. W. N. 694 (1918) 
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must determine whether the person 
aggrieved by the alleged fraud has been as 
a matter of fact kept out of knowledge of 
bis right to have relief by reason of the 
fraud. If it is proved that subsequent 
/ to the sale, he was as a matter of fact aware 
of the sale, notwithstanding the fraud, he is 
clearly not entitled to the benefit of sec. 
18, because in spite of the fraud he has not 
been kept out of the knowledge of his right 
to have relief on the ground of fraud. On 
the other hand if the cases of Puma Chan¬ 
dra Mandal v. Anukul Biswas (1) and Hai 
kishori bassya v. Mukund Lai Dutt (2) 
were intended to lay down the broad pro¬ 
position that to entitle a person to avail 
himself of the provisions of sec. 18, he is 
bound to allege and prove fraud subsequent 
to the date of the sale, the view is as }X)intei 
out in the case of Jiatkishori Dassya v. 
Mukund Lai Dutt (2) coidrary to the 
decision of (heir Lordships of the Judicial 
Committee in Rahimbhoy Habihhoy v. 
Turner (5). In this case. Lord Hobhouse 
observed that when a man has committed 
a fraud and has got property thereby, it is 
tor him to show that the person injured by 
his fraud and seeking to recover the })ro- 
perty had had clear and definite knowledge 
of those facts which constitute fraud, at 
a time which is too remote to allow him to 
bring the suit. The terms of sec. 18 of 
the Indian Limitatio.'i Act are perfectly 
plain and there is no real difficulty in its 
application. The section provides that, 
where a person having a right to make an 
application has by means of fraud been 
kept from the knowledge of such right or 
of the title on which it is founded, the time 
limited for making the application against 
the person guilty of the fraud or accessory 

(1) 1. L. R. 18 Oa.1. 864 (1909). 

(9) 16 C. W. N 986 (1911V 
^ (6) L. R. 201. A It s. c. I. L R. 17 Bom. 

841 at p. 817 (1892>. 


thereto shall be computed from the time 
when the fraud first became known to the 
person injuriously affected thereby. Con- 
.sequently whoever desires to avail himself 
of sec. 18, has to establish, in the first 
place, that there has been fraud; and, in.' 
the second place, that by means of this- 
fraud, he has been kept from the know* 
ledge of his right to make an application. 
In the case before us, the judgment-debtor 
alleges that the decree-holders, fraudulent* 
ly and in collusion with the officers of the 
Court, caused suppression of the notices 
with the result that they were not appris* 
ed of the sale as they would otherwise 
have been in due course, in other words, 
by means of fraud they w’cro kept from 
the knowledge of the sale. Their right to 
have the sale set aside accrued the very 
moment the sale took place. If they were, 
by nu'aus of fraud, kept from the know¬ 
ledge of the sale, they were necessarily 
ke))! Irom the knowledge of their right to 
have the .sale set a.side. No doubt, thj 
ilecree-holders may possibly establish 
that in spite of the alleged fraudulent sup* 
pre.ssion of the processes, the judgment- 
debtors w<'re aware of the .sale and cou- 
soquentlv of their right to have the sale 
vacated. But if it is established that by 
means of fraud the judgment-debtors were 
kept in ignorance of the fact of sale of 
their propcity, it is difficult to appreciate 
how the ix)sition can be maintained that 
they have not been kept from the know¬ 
ledge of their right to have the sale set 
aside on the ground of fraud. We are 
consequently of opinion that upon a plain 
reading of see. 18, it^^ is not essential to 
prove that there has been fraud subse¬ 
quent to the date of sale. Eeliance has, 
however, been placed upon the decision of 
Tookomoni Dasi v. Dwarha Nath Dindi 
(3), which is of no real assistance to the 

(8) 18 0. L. j. 681 (1912). 
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(Ipcreo-holdcrs. In that caBi', the jiidg- 
ntent-dehtors alleged (hat there was fraud 
on the part of the execution-purchasers 
after (he sale. In proof of such alleged 
fraud, th('y relied uj)on evidence of fraud 
antecedent to the sale, which (he Court 
below d(‘clined to examine. It was in 
these circumstances (hat (his Court ruled 
that (o d<>termine whether there has been 
fraud subsefpient to the sale, evidence of 
fraud antecedent to the sale may be very 
material, becausi'' the fraud subsequent 
may be a continuation of the fraud anteci'- 
dent, uninterrupted by (he sale. We are 
clearly of opinion (hat the view taken by 
the Bubordinato Judge cannot be sujqwt- 
cd and we may add thaf i( is fairly clear 
that the true bearing of see. 18 has not 
been correctly ap])rccialod by either of the 
Courts be.lovl^ 

The result is that this Buie is made 
absolute, the decision of the Sulmrdinat' 
dudge set aside and (he case remandt'd to 
the Court of first instance for re-trial. Me 
are informed (hat the decree-ludders had 
no opportunity to addu<-e evidence in that 
Court. Each party will be at liberty ti- 
adduce fresh evidence in support o^ his 
case. The Court will first determine, 
whether fraud has be('n established as al¬ 
leged by the judgment-debtors. If fraud 
is proved, the Court will proceed to deter¬ 
mine whether the judgment-debtors had 
been kept out of the knowdedge of their 
right to have the sale wt aside by means 
of such fraud. The Ikditioners are en¬ 
titled to their costs both here and in the 
Court of the Subordinate Judge. We 
assess the hearing fee in this Court at two 
gold rnohurs. 

Buie made absolute. 


[ORIMIITAL APPELLATE JURISD'OTION.I 

Ref. No. 36 and App. No. 983 of 1914. 
Fletcher, J. ^ The Kino-Emperor ' 

Beachcroft, J- 

1915, I Mohar Ali Sheikh, 

14, January. I Accused. 

Indian Penal Code (Act XLV of 1860\ see, S02 
—Criminal Procedure Code (Act Vo 1898), secs. 
S7i, 876—Accused charged with murder—Duty of 
presiding Judge as to airanging for his defence— 
Re-trial on the same charge. 

The accused who was undefended in the 
Se.ssiou.s Court U'a.s conoieted under sec. 
302, 1. P. C. The case came up to the 
High Court for eoufirmation of the sen¬ 
tence of death under sec. 371, Cr. P. G., 
and also on appeal. 

Held —Thai accused persons charged 
with murder should not go undefended. 

The respective duties of the Judge and 
the Bar as to the defence of .such accused 
persons pointed out. 

The llujh Court held that on the 
evidence as it stood the senteiuc of death 
could not be confirmed and directed, under 
sec. 37(1, el. (b), a re-1 rial of the accused on 
the same charge after arrangement being 
made for his defence. 

This was a reference under sec. 374, Cr. 
P. ('., by C. H. Moseley, Esq., Additional 
Sessions .Judge of Mymousingh, for con¬ 
firmation of the soEtencp of death passed 
upon the accus(*d under sec. 302,1. P. C., 
in the above case. There was also an ap¬ 
pal pri-f(‘rred by Ihe accused against tho 
sentence. 

Babu Bir Bhusan Dutt for the Accused. 

Mr. Orr for the Crown. 

The Judgment of the Court was aa 
follows:— 

This case co|nos before ns on a reference 
made by the learned Additional Sessions 
Judge of Mymensingh under the provisions . 
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of sec. 374, Cr, P. C., and also on appeal 
by the accused. The accused was tried 
before the learned Additional Sessions 
Judge with the aid of a jury on two 
charges : first of all, with having murdered 
one Jamir Sheikh, and, secondly, with 
voluntarily causing hurt by a cutting 
instrument to one Koeha. The present 
case is one that has caused us considerable 
anxiety, because the accus(*d was undefend¬ 
ed before the learned Sessions Judge. 
That is a course which ought not to be 
adopted in eases where the accused is tried 
on a ca)>ital charge. Then' has been .i 
practice long established and well recognis¬ 
ed that when an accused a]>pcars before 
tlie Judge on a <-apital charge, the Judge 
is accustomed to request a meinber of the 
Bar who ])ractises before him to under¬ 
take the (h'fence of the accused. That 
obligation has, so far as 1 am aware, always 
been recognis('d by the profession who 
always have willingly undertaken the 
defence of the accused so charged at (h.^ 
request of the jiresiding Judg<‘. How¬ 
ever, the learned Judge' in the jiri'scmt <‘ase 
did not appoint or reepicst an> memlK'r of 
the profession to conduct the dehmee of 
the accused, the result being that the case 
has been tried practically c.r piitc and the 
difficulties that appear on the evidence 
have not been ch'ared iqi in the course of 
the cross-examination either by the accus(>J 
himself or by the learned .Tudge. The 
evidence as it stands on the record is such 
that we are unable to confirm the sentence 
passed on the accused. What the |)oints 
of difficulty transparent to any person who 
has any knowleilge of the value of evidence 
are, it is not our duty to state at jirescnt 
nor do we think it right that at the pri'sent 
moment we shall enumerate which are the 
{xiints that have pressed upon us. The 
only question is what ought we to do in 
the'.present circumstances. If the story 


relied upon by the prosecution be true, 
an exceedingly cruel murder has been 
per{«*lrated and jiublic safety requires 
that, if [lossihle, the person who has per¬ 
petrated that murder should he brought 
to justice. Sec. 37(5, cl. (6), Cr. P. C., 
giv(‘s us jurisdiction to order a new trial 
on (he .saiiK' or an amended charge. That 
being so, we consider that, in this case, 
we are hound to si'iid the ease back to the 
learned Judge with a direction that the 
acciisi'd be re-tried on the same charges 
that lia\e alr<‘ady been framed against hilu 
and we w’oidd request the learned Judge 
to see that, in the new trial, some gentle¬ 
man repn scuts (he accused before him. 
We, therefore, decline to confirm thi 
senteiHc of death passed on the accused 
and send the ea.sii back to the learned Judge 
for th(' accusi'd being re-tri('d. 

lic-trhil ordered. 

[CRIMINAL BEVISiONAL JUBISOICTION ] 

Kev. Nos. 1863 and 1902 of 1914. 
Fletcher, J. ^ 

Beachoroft, J. (hiATTRADHARi Mian and 
1915, another. Petitioners, 

.Heard, v. 

27, January. The King-Emperob, 
Judgment, Opposite Party. 

5, February.) 

Criminal Procedure Code {Ac( V of 1898), $ec. 
SS4—Section ij applies to offences against diferent 
persons. 

Sec. ;?J7, Cr. P. C., m not limited to 
cases where the offences have been com¬ 
mitted against the same person. It applies 
where the complainnnis are different per¬ 
sons. 

A 

Per Fi, ETCHER, J.— The power given by 
sec. 234 is however one that requires to b'i 
used with great care and caution when 

there are different complainants. 

« ' 

This was a Rule against an order of 
the Deputy Magistrate of Naogaon, dated 
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6lh August 1914, convicting the Petitioners 
under sec. 420,1. P. C. 

The facts will appear from the judgment 
of the Trying Magistrate which is set out 
below :— 

“Two charges of identically the same 
offence arc brought again.st the accused. 
Both w'ere committed on the same date, 
27th September, in Bethia Meld. 

“ The first (’omplainant Saudagar states 
that he came to the meld with Es. 65 to 
purchase bullocks. Accused got into con¬ 
versation with him, and pointed out a very 
fine bullock which he said he W'anted to 
buy. He had bid Es. 51, but the owner 
w’ould not jiail with it. He asked 
Faudagar to bid for him, and gave him 
Ee. 1 as earnest money. Baudagar com¬ 
plied, but being a simple person he [xiint- 
ed out that the bullock was not worth more 
than Es. 32, but accused said he had taken 
a particular fancy to it. 

“ Saudagar eomjileted the jnirchase anl 
paid the earnest money. He fixed the 
])rice of Es. .50, but when accused began to 
produce the money, the owner said, he 
would not deal with him, as they had just 
quarrelled. Accused theicfore prevailed 
on Saudagar to pay down Es. 49 for the 
bullock, and to bring the bullock aloaig 
with him to accused’s dera. The transac¬ 
tion was comjileted, though it may be 
noted that the seller did not test his raon-^y 
before going off. Accused and Saudagar 
then went along together, when accused 
made a sudden dive to escape. Saudagar 
however seized and held him, and made an 
outcry which attracted the attention of a 
constable who arrested accused. 

“ This outcry also brought up the other 
Complainant Mahadeo, who recognised ac¬ 
cused as'thc man who had victimised him 
precisely similar fashion shortly before. 
In his case the same previous conversation 
had taken place, and he had been induce 1 


to purchase for accused a bullock wotth 
only Es. 22 for Es. 44. In his case, how¬ 
ever, accused had succeeded in evading 
him, and left him with the bullock on hiS 
hands. 

“ There is no evidence to corroborate 
Saudagar except that he w'as found hold¬ 
ing on to accused with a bullock in his 
jxissession and told the same story then as 
now. Mahadeo is corroborated by two 
witnesses of his own village, who saw the 
first part of the transaction, but not the 
finish. These men were brought to 
identify accused before the Deputy Magis¬ 
trate. Elaborate precautions w'cre taken 
by accused’s muktear, but both witnesses 
successfully identified accused. 

‘ ‘ After hearing the witnesses and watch¬ 
ing their demeanour, I am absolutely con¬ 
vinced of their bond fides and believe their 
story to he perfectly true. 

‘ ‘ I find accused guilty of both offences 
of which he is charged as detailed in 
the charge-sheet. Es. 29 has been found 
on the ]>erson of the accused. I there¬ 
fore fine him Es. 15 and sentence him 
to one year’s rigorous imprisonment under 
sec. 420 on the charge of cheating Sauda¬ 
gar—the fine to be paid to Saudagar as 
conjpensation. 

“ On the charge of cheating Mahadeo, 

1 sentence accused to one year’s rigorous 
imprisonment and a fine of Es. 14 to bo * 
paid as compensation to Mahadeo. The 
two sentences of imprisonment will run 
consecutively.’’ 

Dr. Dwarka Nath Milter, Babus Bai- 
kuntka Nath Mitter and Manindra Nath 
Banerjee for the Petitioners. 

Babu Krishna Kamal Moitra for the 
Complainant in No. 1902. 

The Judgment op the Court was as 
follows:— 

Fletcher, J.—The only question raised 
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in the bearing of these two Eules is 
whether sec. 234 of the Code of Criminal 
Procedure authorises one trial of not more 
than three offences of the same kind com« 
mitted within the space of 12 months 
when the offences have been committed 
against different persons. The judicial 
decisions on this question are not uniform. 
In the case of Queen-Empress v. Murari 
(1), it was laid down by the Court that 
“ the combination of three offences of the 
same kind for the purpose of one trial can 
only be where they have been committed 
in respect of one and the same person and 
not against different j)roaccutors A 
different view was (aken by this Court in 
the case of Matiu v. Empress (2). The 
case of Queen-Empress v. Juala Proshad 
(3), the next authority in order of date, is 
not opposed to the decision in Queen- 
Empress V. Mur an (1), for in the case 
Queen-Empress v. Juala Proshad (3) the 
several suras that had been embezzled had 
become the profierty of the Government 
and there was, therefore, only one com¬ 
plaint. The next case is Nunda v. 
Er^peror (4) to which decision I was a 
party. In that case, a similar view was 
taken to that expressed in the case of 
Queen-Empress v. Muran (1). That deci¬ 
sion was followed in the case of Ah Maho¬ 
med V. Empress (5>, but dissented from 
in the case of Bhagwan v. Emperor (6). 

On a further consideration, I am of 
opinion that the decision in the case of 
Nunda v. Emperor (4) cannot be supported. 
No doubt, sec. 234 of the Code of Criminal 
Procedure is taken from sec. 6 of the 
Statute 24 and 25 Viet., c. 96. The 
words “ against the same person ” which 

(1) 1 L. R. 4 All. 147 (188U 

(2) I. L. R. 9 Oal. 871 (1882). 

(8) I. L. R. 7 All. 174 (1884). 

(4) II 0 W. N. 1128 (1907). 

(6) IS 0. W. N. 418 (1908). 

<S) 18 0. W. K. fi07 (190A 


appear in sec. 5 of 24 and 26 Viet., c. 96, 
do not appear in sec. 234 of the Code of 
Criminal Procedure. 

Sec. 231 of the Code of Criminal Proce¬ 
dure, 1 think, is not limited to cases where 
the offences have been committed against 
the same person. 

At the same lime, I think that the power 
given by sec. 231 is one that requires to bj 
used with great care and caution, where 
there aie different Complainants. * 

In the result, I think these tw'o Eules 
ought to be discharged. 

Beachckofi', J.— The only question 
which arises in tin se tw o Rules is whether 
sec. 234, Cr. P. C,, is limited to a case 
where there is one Complainant in respect 
cf all the offences charged or whether it 
applies where the Complainants are 
different persons. 

Looking to the plain w’ords of sec. 234, 
1 should hardly have thought the matter 
open to argument. Sec. 234 is one of the 
exceptions to the general rule contained m 
sec. 233, VIZ., that every charge is to be 
tried si'paiutely. It provides that three 
charges of th<> same offence committed in 
the couisc of 12 months may be tried 
together, and the second part of the section 
explains what is meant by the same 
offence. Had the legislature thought fit to 
impose such a limitation as that contend¬ 
ed for on behalf of the Petitioner it would 
[resumably have done so expressly, 
whereas the scetion is framed in the widest 
terms, and when the legislature ha-s 
imposed no limitation, it is not for us to 
do so. » 

But there are cases in which thf' 
view lias been taken that the limitation 
contended for applies. It is not necessary 
to discuss the case of Queen-Empress v. 
Murari (1) to which reference was made in 
the Full Bench case of Queen-Empress v. 

(1) I. L. R. 4 All. 147 (1881). 
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Juala Proshad (3), from the refwrt of which 
ihciv is reason to snpiwsc (hat one of the 
Judges who decided the earlier case had 
c'hangc'd his views. But in the case of 
Nunda v. Pmporor (1), the opinion was 
ox])ressed tliat sec. -3t “ evidently refers 
to different acts doJie by the same indivi¬ 
duals or same s<ds of individuals against 
the same Complainant ”. In that case the 
earlier case of Mauu v. Empress (2) 
does not seem to have been brought 
to tlie notice of the learned Judges. 
The decision in that case was directly 
contrary to the view contended for 
on behalf of the iVtitioner. The legisla¬ 
ture in tlu' Code of ]882 endorsed the view 
taken by the learned Judges by introducing 
an ('xplauation of what is to be understood 
by the phrase “ offences of the same kind ” 
and that exjdanation is repeated in tla* 
jirescnt Code. 

Three classes of cases constantly occur in 
the Mofussil in w hich an accused is charged 
with offences of the same kind against 
different Complainants. In one a man 
breaks into .several houses in oiu' night : in 
another a man wlios(> house is searched for 
stolen property is found to have recidvel 
property stolen from different persons on 
different occasions; in a third a man cheats 
several jiersons in pursuance of a system, 
kv pretending to have the power of 
doubling money. In the last-mcntionod 
ease, the joint trial might jierhaps be 
defended on the ground that the offences 
W('re r ommilted in the course of one tran¬ 
saction, without liaving recourse to sec. 
234, but in the other cases the offences are 
not committed in th(‘ course of the same 
transiiction. In these cases where there 
is no fear of the accused being prejudiced, 
^thc charges are always tried together. In 

(2) r. L. R. 9 Cal. 371 (1882 . 

(3) I. L, a 7 Al)^ 174 (1884)., 

(4) U 0. W. N. 1128 (1907).' ‘ ' 


the Whole of my experience as Magistrate 
and Sessions Judge, I do not remember 
objection ever having been raise^I to the 
accused being tried at one trial for three 
offences in such cases. Such an objection 
would have struck me with surprise as I 
am sure it would almost all judicial 
officers in the Mofussil, who have constant¬ 
ly to try cases in w'hich the provisions of 
this section are applicable, especially when 
the vLw, described in that judginenl as 
evident, had been definitely rejected by 
I wo Judges of this Court so far back as 
1882. 

It may be that the d<‘cision arrived at in 
Xmula V. Emperor (4) was correct in 
that there were thn-e cliarges of riot- ; 
ing and three of hurt, and tliat such 
:« case would not lie covu^ri'd by sec. 234. ^ 
But so far as that case decided that sec. i 
234 applies only to offences against th“ 
same Complainant, I must express my dis- e 
sent from it. h 

It is argued that unless the section is r 
limitt>d in the way suggested, an accusccn 
miglit b(' much ('inharras.sed hy^tluj (j 

of charges, e.g., a 
tried at one trial on throe charges, 
o! murder committed on different occii- , 
sions. Such an argument entirely loses 
sight of the fact that it must be presumol 
that those who are selected for the adminis¬ 
tration of the criminal law are fit for their 
duties, and will not use their txiwers in 
an arbitrary and oppressive manner. The 
■Criminal Courts must be credited with the 
|X)ssession of a little common sense. 

Finally it was argued that other sections 
of the Code would be found difficult to work, 
it the unrestricted interpretation were ’ 
placed on sec. 234. .The only section re¬ 
ferred to was sec. 247. It was suggested 
that if one of three Complainants were ' 
absent, the accused vyould be acquitted of * 

(4) U0. ’ W. N. 1128(1907). 
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I jdge’s views on the Administration of 
I ustice. 

I 1 lecetil issue ot tlit. ( aimdi in Lau 7 nnei, 
I i the heading 'J In \dimiiibtration if 
t fl'livcied betoi. 

'/ U llinois State iTar Association at C lucag i 
I [the Hon’ble William Renwick Ruldcll, 
I A I) . Lij 1) , a .ledge of the Ontaiio ( ouit 
l miixjal Theie aic in this addiess some \er> 
iking observations toiiteining the functions 
(he ( ouit and of tin Iku as he conci i\es them 
[be His lioidslnj) s langii.ige, it \m 11 b 
Krvrsl, IS latking ueitlui m toico noi in 
fottness, and though one nu\ not be disposed 
fi<‘e with eveiything bis Loidship savs, oi 
the inannei in which it h.ss been said, ill 
vigorous jilain spiaking is so oliMonsIv 
ict with high piiipose and sound judgment 
they ought not to Iw' inissid in .inv place 
e a siuniat system of judicial udininistiation 
ula 

Court and Public Sentiment. 

1 this subject joidsinp's ojuiiion apjMMis 
:* at places somewhat selt-contiadictoiv 
this jiicunsistency is but ti^outward i'k 
ion of a cbnfliet which is opj^l^itly waged 


II. lii( liuast ol I \eiy (onsdeiitious Judge who 
has In ,idimiiist( i justice accoidiug to law 
Il IS not tnoiigh, he s.s}8, “that the Court 
shall gnc litigants tluii lights according to law 
'ihi* ( oiiit was nwented to pi event strife ny deter* 
iinnalioii of right by and thiough a just and iiti 
jaitial itfdce and unless it is bilieved that the 
Couit iH just and impartial, it fails in a moat iin- 
joitam pait id its objiit and loses much of its 
val'K Nav, I am not at all suie that It 

I not soniotnncs niwre important that the liti¬ 
gants and the cuininunit> shall think justice U 
being doni than that thi dicision shall be strictly 
u. arc Old with pieoi'dtnt 

Precedents. 

1 lom tin . hove jiassagt il i lauly clear that 
|)Mt((hulls do not otiiijiv i veiy high place in 
Ills l.oidships istiination Rut his Lordship 
olnioiisK did not wish to l('a\e the matter in 
doubt ulu n In* went oil to add 

‘ Oulsidi of tho findanitntal principles of 
hoiKstv, tliou s nothing citlio good oi had in 
law but thinking makes it so, most of our admira¬ 
tion tin th( sagis of the law, Biaeton, Littleton, 
toke IS as well foiindfd as admiration of the 
middle ag( schoolmen and no rmne so Extraordi- 
nai} abildv piotoiind le.itning, consummate 
sibtlifv chaiact(ii/o both classes, but no one 
would bi nnuh tin woise if they devoted their 
.itleiitioii to heialdiy or tin tiacing of pedigrees, 
Ol if in light i.ut of ten i isis they found the law 
(liniiKtinallv ojiposite to what they did find*’ 

‘ Howb( it lie goes on to add for good or for ill, 
the law is m most instantis setthd cither 

bv binding detision oi b> legislative authority 
People are entitled to the law as it 
sliuids and must submit to it, whether they like it 
Ol not It the people do not like the law, 

let tluni (hnnge it the ( ouit cannot change it 
foi them 

4“’.. 

Duty of deference to just public sentiment. 

'(rod foibid . h( savs m another passage, 
‘tint am (ouit should la influenced in its 
jiidgnuiit l)v th( ojiimons ol tho litigants or of 
am otiui jvi'ison whafsomei . But 

that do s not imply that tin C'ouit should so act 
US to gi\i‘ use to the impression among th* 
ja'Ojile that it is wholly uidiffeient to a just 
public sentinu'iil E'fitw'herc “It is novel 
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to b<' Ibrgott.'ii that llic Conits belon^f to tlu* 
people and the wislies--even Die ()reju(lice.s—of 
the people Jiiust be borne in iiiiiul 

“ Iiide|)cn(lpiit i»f ))iiblic i)i)inion, e\ery Jiulf^e 
ii’ust be, but tiiat is nut s,\iioii.vinoiia with imliffer- 
ence to the nuoiner in wJiieh llie i)ublic reeei\e 
his judgineiitH and the oiiinion the people have of 
his honesty. Like Lord Manstii'ld, while he should 
despise the ))opiilaiity that is run after, he inaj 
well prize that whieh follows, lie is ealled upon 
for imjierative i)ublie reasons to a\oid the very 
appearnnee of evil and see to it that nothing in 
the manner of his judgunuits is unneeessarily 
offensive to his fellow-eoiuitryinen, however un¬ 
palatable the matter may be That .Judge reeei\ed 
no coininenilation who, while he feared not (lod, 
neither regarded lie man ; and no Judge may n.-.e 
the objurgation, so widl known as attributed to 
a iniilti-miliionaire, “ lb<’ pnbiie be damned. 

“The position of a Judge is one of the \er.v 
highest to whieh a man can he ealled in a fus' 
country; the inlbienee for good of an upright and 
eonsoientinus .linlge is inealcnlable ; and when he 
exhibits defects of manner, lack of prudence and 
eontemjd of the eominonalty, he grieves the jiidi- 
eious and does as mueli or nearly as mneh harm 
as if he were ignorant of law, indifferent to the 
■souinlaess of liis d''eision, ijartial in his treatnient 
of the Bar or litigants and subservient to siiiisti'r 
interests.” 

Court, servant of the people. 

'riie ('(lint ",says hi-. I andsliip, " is not (iil 
leasl in in_v (’oimli\i lli.' master of llie peopb', 
I)iil their M'rviint, ''iipported b\ tbeiii Cor (lieir 
own list' and in tiieir seniee; tlie .Iiidgc is patd 
by tin* pi'ople to do llK'ii work, and just as soon 
as th(' Coiirt is Mol woilli, .lireclly or iiidireclly, 
wbat it costs, it -.boiild be abolished ”, “ \ 

Court does nol exist tor ilself: it is not.ijili end 
in itself”. " The Coiirl was made fo!l* man, 
nol man for (he Court. No considerations of 
tine (liffnity. tradition, r.sjiril dn vorpn shonid 
ever induce a .Iiid<>e (o foi'Oel tlial lie is a si'rvani 
of the pi'ople, paid by llie people to do (be 
peojile's work, -if he fails to apfireeiale this 
tdenientarv trnlh and lo acl upon it, he is apt 
to be an imfaitld'iil servant, a dishonosi re¬ 
cipient ol wages paid for work whieh be fails to 
do”. 

Court’s dignity. 

“The Court ’Mu* ^ays, “doixs not exist for the 
( xliibition of the personal dignilv of the Jiidgi’. 
I’l'isomil digmly in a .indge may lx* a valuable 
ait?i^to the commiinily which be serves, it may 
lif'lp to pres'ive decorum and tlieivbv advatiee 
public bnsin(''ss. but il may hi* a delrinumt if of a 
eerts^’n kind. . . . Tin' dignifv which is so 

conct'rncd with lookitig for slights and ‘‘ eon- 
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t('nipts of court ” that it biis liltlo liuic for ai 
Ibing else, is better placed elsewhere than 
the Jieiieh. Lot a Judge do his work faithfu 
promptly and courteously, and his dignity i 
geni'rally he k'ft lo look after ilself.” , 

Court’s duty when lawyer at fault. 

'I'he force of the following observa* 
coming from a Judge of over thirty yearti 
perience can liardiy lie overrated : 

" Whenever, by any hide-bnnrul priu^tic 
Court cannot do justice on the facts been 
lawyer has made a mistake, there is a failure 
elementary duty of the Court. In an ideal 
evc'ry liberty will be given to botli parti 
bring out all the relevant facts, and judgmen 
be given on those facts according to the very 
and justice of the case, even if the lawyers 
fifty mistakes and a hundred omissions.” 

” Law,” his Jiordship treuehantly adds 
not a game where the smartest man wins 
a serious at tempi lo delermine rights, no in 
hv wliose mouth or with wliat ingenuity 
want,of it- they are asked.” 


The ‘‘good lawyer”. 

The following ri'iiiarks on what aiv the 
per functions of (he Jkir and what are iio* 
not tin’ less jmst h.'eause expressed in som<^ 
imeom[)romising language : 

” 'I’he good lawyer of pop'dar concept; 
no great acipiisilion to the eomnmnity any 
. . . .\ well-eduealed Bar is r. great 

deralimi a .self-respeeling Bar is of great 

a Bar, which never forgetting (he rigl 
the client, does not think it ineoiisi.stc'iil 
duty to assist Justice by eourlc'sy to op]K>i 
liy civility to witnesses and otlu'rs by re, 
to the Court, by a due regard to the exige 
(J' piihle hiisiiiess. 'I'lie noisy, showy barr. 
wlio |)lays to the gal'lerv, sei'ks lo impres 
client or the |K)pnlae(' with his ability 
imjiortance by discourtesy to others, insci 
(more or less veiled) to the Court, intc'iuii ■ 
oratory lo the jury, is an (‘vil, a public nuist^ 
■^I'liis cla.sH will always be met with whoiv' 
IK'opli' want it ”. 

The ‘‘ learned ” lawyer. 

His iiordsbip is, witbout doubt, Im se 
on the merely ‘‘ ieariK'd ” lawyer, but ho in; 
it plain that th.* Commonwealth can very 
do without him : 

” Law is a liberal and a loaiTicd pinfe-ssion 
there are very few lields of knowledge wj 
may not ht' of advantage* in ('nlarginj; the i 
and iindorstlBdjng. blven deep reailing in 
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■>r authoi'H will do, no groat harm, if caro bo 
not to fill the mind with antique views 
|he detriment of common sense. . . . 

)faot that law is a l<'arnod pi-ofessioji does 
dimini.sh the significance of the fact that th<* 
W is a busines.s man, hin'd to do his client'.-, 
less.” 


learned ” Judge. 

rjliis Lordshi|) could not spare ll’e “hsitned" 
hin the Bar, it v\as only to he exfiected that 
quid not spare the “ h'arned " man on the 




fu.lieie is ”, sa\s his Ijordship, ” one failing 
'Mvhieh Coiirts of Appeal are very frequently 
/iiij'd ; the\ a?'e apt to t(tigei that the main 
of litigation is the det •rmination of the 
g of the litigants before them and to 
r ^ie that what the\ are for is to write dis- 
fti'Jons on tin' law. To a lawyer, there is 
'pmger temptati.m than to follow up a point 
(^(sted in a case and to exhaust the law on 
•^'loint, although it i-> not reallv mat.‘rial in 
qse iindi'r consideialion. Th(‘re can he no 
(ion to that course hut it should not he 
(-'ed so a.s to delay it d<‘eision unduly iin.l 
, \y d(‘prive llu' litigant ol his right to 
jj' justice.” 

t‘(‘ forbids our making further .piotations 
!ihp iiddress. lUil those given ahoM* will, 
tp, furnish suflieient materials for sober 
hg k) all who tills!' part in the iidministra- 
(f just ice. 

.irnt'rKS AND JURIKK. 

/-Aely and signiliciint, in Mew of the (riumnh 
^11 by jury as sc'cured by the Defenei' of the 
■f'i (Amendment) Hill, are some ohseiva- 
•b made by the fjoid T'hief Justice in the 
b of Criminal Appeal on !\londa.>. In tin' 
*^’1 of a di.scus,sion as to the din'ction to a jury 
-<-’'lirninal trial, he said : - 
llf^s often been siiggOBted lioie that a jiir.v 
lift of unintelligent people, who do not know 
case is about until the Judge tells them in 
mming up. This Court, ever since its in- 
has e.\|)resHed the opinion that there is 
ndation for snch a suggestion. The mere 
hat a Judge does not put a case exactly ns 
iol thinks he should, does not justify us in 
g to the conclusion that the jury did not 
stand the case. 

ly all' fjord Ri'ading’s t)r('dcces.sors have 
notable trihutca to trial by jury. His 
jjfliate predc<:c.saor, fjord Alver.stone, in his 
Jolle-clions of Bar and Bench”, writes; 
^tching juries frequently and* very care¬ 


fully, I have often been struck by tbo fact that 
they seem to apply their minds to the real 
issues of the case, disregarding the particular 
language in which they have hei'n addressed.” 
i\rf. Rdward Dicey once remarked to Lord 
JRiss<‘l of Killowen, after he had becomo fjord 
(’hief Justin', that if he were on liis trial as an 
innocent man he would .sooner be tried by a 
Judge than by a jury. ” If”, w'as the reply, 
V)u kiK'w as mueli of J udg(‘s as I do, you would 
change your o[)inion ; juries, as a rule, take a 
imieh mote common sens.- view of a case than 
the Judges”. Doid Coh'ridge recognised in 
the jiir\ s\stem the po|uilar element in our ad- 
mijiisiralimi of pistiee, and attributed to it 
much of the jtiihlic satisfaction with the w'ork 
of the Contis. Sir Alt'xaiider ('ockhtirn stated 
his di'cided eon\iction that a jury assisted by a 
.hidge is a Jar better (itltimai for the elucidation 
(J' trillJi than a Judge uuassistt'd by a jury, 
flete. llii'ii, are eniphalic e\|)ressions of oon- 
fidt'iiee ill the eiipacitv and inic'grity of juries by 
the last (i\e oceiipaiits of the office of Lord Chief 
Jiislic!'. Their woids may profitably be borne 
in mind h\ the lesser mortals who are accus¬ 
tomed to spe.ik disrespeetfiilh of one of the 
most aiieii'iil and \aliiahle 'iiislilutions in the 
land.- The English Law Joiiinal, ‘J7th Febru- 
ai\ Ihl-T 


CLRRRXT INDIAN CASES. 

(( in.viiwr. ) 

Ciiiitiiidl I’nH-nliUi' Co(\i\ .vt'C'. J/.O, 

EmI‘I lloll ! . Vix M vis N \lt\V \X .\liTK, T. L. R. 
oH Bom. 71!) 

ft is ()iil\ I lie Distriet Afagistral ^ or the Sub- 
di\ision<il M.igisiiafe who ha.s jurisdiction to 
ext'i'eise the powers mentioned in para. 2 of sec 
.‘DO, t.e., p.iss such |ii(lgmei)t, sentence or ordo' 
in till' ease as hi' thinks tit. Siu‘h a .Magistrat* 
(.n reec'ipf of a ease eannot aet under sec. 52fl 
Cr. 1’. C., which has no application to proceed 
ings siihmilted under si-e. IDO. 


I 

I'liiniiiaJ PirKcdurc Cmjr, s-cc. lOfi — Sanction. 

liC Nvrrwv IDin.x Rrs.\M,T. L. R. 37 Mad. 
501. 

In giving sanction to pro-v'ciih' for giving false 
evidence. Courts should not merely see that 
thi'i’!' is a good prospi'et of eonvietion but should 
also consider whether th<' circumstances are 
such as to render a prosecution desirable in th ‘ 
public interc'sts. 

Ill 
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Criminal Procedure Code, ficc. 48S — Main- 
ienance — Child. 

A. Krishnasuami A\v \a r. (’handhavavana. 

I. 1.. li. M7 ^rad. 5(>.j. 

The word " child” has not been defined in 
the Criininal I’roccdiire Code and in the abHcnce 
of any definition or anythijiff contraiy in the 
Act it means a |MTson who has not reached the 
iiffe of IH. 

Indian Penal Cade, ,scc. diid -Kidihipiiiiui. 

Pic IniUHi. J. 1 j. H. .‘17 Mad. 5(57. 

I'ndcr the Mahonicduii Law the attainment of 
jMiberty determim's ininorit> and the monlhci ' 
right to custody but tor the |)nr|K)se of sec. .‘{(i'l, 

J. P. regard nmst be had only to tl)e defini¬ 
tion of minority in sc'c. \ct fX of I.s7.'j. 

(Civil.) 

Civil Procedure Code i let I <»/ CKh^’l, ,vcc. (UK 
cl. (’2), ()n— Inn// \(t, ISSt iid.C) \'icl..c. .‘j-S'i, 
.see. lUO. suh-sec. (8). 

Ki.\(i-K.Mi'KHoH r. 1-’. |). |)»\ii)kin, I. L. 1( 

M8 Bom. ()(i7. 

{^fliciTsof the Jndiaii Staff ('or|>.s or the Tndia.i 
Army are also ofiK-ers of His Maje.st)’s Begul.n 
Porces and the |>a\ of such an olhctT cannot !>' 
attached. 

K.reeHti()n of decree bij ('tdlcclor. 

AH.)r.N\ V. Krish.na'i, I. L. It. :IH Bom. liTii. 

After a decree has i)een transfmn'd to a Col¬ 
lector, the Court which passed that der-ri'C i.s loi 
(he time being Innclux officio for all jHirixise-. 
of execution, but as soon as the Collector has 
exhausted all th(‘ |K)Wer of exi'cntion confernsl 
U|)on him, any matters lei/niring to b(“ done 
must be done liy the Coni I which made tli 
decree. 

Iqreeinent ujCr in.'<tihitiou of suit lo .'mbiiiil 
mafter.'i in difference to arbitration, effect of. 

V^AX^VTI';sll r. ItxAicirwnRV, f. L. It. 
Bom. (587. 

The TMaintiff and one of the Defendants after 
the institution of the suit entered into an agrci - 
iiient to submit the matter, in difference between 
them to arbitration. ThereujMin the Defendant 
aovi'd the Court trj .stay the fiiiiher progress of 


IXetiutD. 

Thk CoLLiiciuiN OK Hi.ndv La.v'' Texts. 
edited hyj. ll. Gharpure, P. 1., LL.B., Nos. 1, 
g, -I, b, (i and 14. Pionibnij : The Collection of 
Hindu Law Te.rt.'i 'Office, Aiiffre's [IMdf, Gir- 
fpion. 10 J 4. 

When, some }eais ago, Mr. Gharpure an-|^ 
nounced his schcmie ol nndeitaking the publi¬ 
cation ot all the tests with translations bearing, 
on Hindn Law, wc had, we must confess, con¬ 
siderable misgivings as lo whether such an 
amhitiou'i scheme will evi'r attain fruition-- 
specially as it was part of the editor’s plan to 
card idly compari' the \arious readings of tlv' 
text extant and to note the xariations, and the 
tianslatioiis were to he not ban* trarrslations 
lint illnminod and enriched b_\ .scholarly notes. 

I p to March 1911, when our first notice of the 
\'oil\ ap|M“are<l (l.j C. W. X. cxxxvt, it had af)- 
pannitly not made vety great progre.ss. Tt is 
therefore with unfeigned pleasure that we 
welcome the jiresent veluinc.s which demon- 
str.itc that the delay which una\oidablv occurred 
at thi' outset has been murt' than made gixid by 
the [irogri'ss made in rec nit years. 

It is also to the ciedd of the present editor 
that motni's of husin -ss ri\alry have no place ii. 
his elite) prise for, a scholarly translation of the 
I raijaschittadhijaiia ot the .\l'Ttak'ihara having 
111 the nieanwliil(‘ bemi published from the 
Banini Ollice ol .\llahabad, )\lr. Oliarpure ha.s 
expres.sed his intention not to go ov n* the same 
ground again. So far as this Idlujaija is con- 
ceined, he proposes to publish a (•'anslation o*' 
the Siniiti portion only with seVxded notes from 
the l/if(i/i.s/i(Mi and llahnnbhatti. 

Df thi' volumes issii-d, the first gives the 
Te.xl of till' ^’ajnaxalky.i Smriti with the 
\litahshara, a detnired list of contents, an index 
to verses, an index lo the names of sages an.l 
authors referred to in the bi.ok and an iiiilex to 
Vi/(i//i/.v and maxims quoted in the volume and 
lastly an index to tlic rules o' grammar. 
•More, we do not think, could be done lo make 
the original texts accessible lo schohir-s. 

'rile si'coud volume is a translation of the 
i'narahara .1r//i//(j//u of the MiMkihara with 
sidiolarly annotations at the, foot of the pages, 
'I'he texts of the Sniriti and th(‘ commentary ar' 
kept distinct by diffeivntiation in the ty|.K'S used. 
Colebrooke’s Iriinslations and the }>reRent trans- 
lator'a departures therefrom arc carefully in- 
dicatiKl. 

The Snbodhini commentary on the Vyavahara , 
.^dhyalJa of the Mitakshara forms the third 
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volume, 'whilst the Bakmbhatti commentary on 
the Achara and Vynmhara Adhijayaa form the 
ftfth and the sixth volumes and the first pan 
of the Vyamhara MayuUha forms Xo. 14. 

The printing and the gciKual get-up of all 
these volumes are. highly satisfactory. The 
prices of Nos. 1, 2, .‘1, ,0 and 0 are res|)ec‘tively 
Rs. fi, Es. 12-8, Rs, 2-8, Hs. 10 and Rs. fi—qnite 
tuoderat(‘ tsonsidering tlie labour and expense 
involved. Amongst other volumes now in |)re- 
paration the Mauu Siurifi with Ihe gloss of 
Medhatifhi and the English translation tluTeol 
will be awaited with special ijilt'n'st. 


of (Ems. 

HNQLI8H LAW COURTS. 


(/bvious that no jpfotmd'TOuld be shown eitbdf 
under I’he Hague Convention or otherwise 
against Ihe 8hij)’s capture and condemnation,{ 
and r ordered the api»earance to be struck out. 
In the ease now' before the Court it is contenderi 
that (h(' claimant is entitled under the Conven¬ 
tion to apjreai to n'sist condemnation of hU 
\essel, and to secure that Ihe vessel is subjected 
onl\ to a decree of del.Tition without compen¬ 
sation during the war. or reguisition on making 
eom|H‘nsatioii. I will assume that The Hague 
Coinmilion releired to is in force and applicable, 
1 f'ferred in the Mane (U'leser to some deci¬ 
sions ol Lord Stowi'll and Dr. fjiishington, and 
1 will not lepiat tlieiii. There an* other deci¬ 
sions to the like effeel : e.(j., in tin* Falcon (6 
Ch. Hob 1. 


THE 1‘RIZK COCHT.—Helore Tur. Rum i 
IIon’hlh Sir Skmiiuu Evws, I’n'sident. “ The 
Mowe." *29111 Oetolier 1911. 

Hague Conventions, \os. I / and A//. .l/7.v. d 
and i—liiijht of alien enemy to appear personailj 
or by Counsel before Vrnv Couit— Capture la 
port, meaning of—Capture at sea, mtaning of 
— Territorial waters and High Sea. 

The Moire, a (Jennan sailing \(*ssel, wa^ 
captured in the Firth of Forth tm the .“itii 
August. 

The Attorneij-deneral with Pi. Holland. 
K. C., for the Crown eontend(*d that the \esvl 
was captured at sea and ought to lu* eondeiiiued. 
The word “ iwl ” in the Hague Coinentioii. 
No. VH, meant a plaee when* eardo(*s were load¬ 
ed or unloaded, and that it had no applieatio i 
to the fiscal limits of the poit ol Leith. Furtlier 
he %ibmitted that the Defendant, an ala* i 
enemy, was not entitled to hi* hi aid or to apjiear 
by Counsel before fhe Court. 

He relied on Storey’s’Cri/.i* Court Cra(*tiee. 
p. 2J, and referred to the judgment of Hailliaelu*, 
J., in Hobinson v. ('ontineiilnl hisiiranee Com¬ 
pany, 19 C. W. N., p. viii. 

Mr. C. U. Dunlop for the Defendant relied 
on “ The Phrenir ”, 2 E. l\ ('., p. 2:i8, ” The 
Pedro”, "The Guido", "The lliieiios 
Venturo ”, all re|»rled in 175 C. S. Reps., an I 
” The Panama ", 176 U. S. .58.>. 

The learned Judge in the eoursi* uf his judg¬ 
ment said as follows ;— 

As to the right to appear, T have already d(*alt 
with it in one of its espeets in the Marie Glaeser 
(1914, P., at pages 221—228). In that ease an 
appearana* in the proceedings was entered for 
the enemy owners, but at the hearing no one 
came forWMd to represent them. Tt was 


The prmeipl * on which the Prize Court in 
the limes of Loiil Stowell and Dr. Liishingtou 
pioeredeii was that iio one who was a subject 
of till* eneni.x could hi* a claimant, unless in 
jawtieul.ir eireiimslauees (hat pro line viee dia. 
ehaigeil hiiii Irom the eliaraeter of an enemy, 
such ,is Ills eommg under a flag of truce, a 
e:util, .1 |).iss, or some other act of piibhc 
autlionti ill,it puts him m the King’s jieace pro 
h(i< riei. Olherwisi* siii*li a person was regard¬ 
ed as totalK ( r hge. 

Ill Ills .irgiiMieiit the Attorni*\-(ieneral sub 
uiiiti* I two pii)|)ositious as eiiiboilying the result 
o( till ,iiitlii)ntii*,s in this Court, namely:—• 

(D \\ lic'te an owiiir inowid his enemy 
eliaiaitei without i|ua1it)<‘atii)n he was not a 
pi rsomi standi in judieio, and was not a persou 
who liad a right to ho heard : and 

(2i When* .i person avowed that he was >J 
siihjeet ol lilt* enemy State in general, but had 
groniiil for iiiging that pro luie vice he stootl iu 
position wliieli relie\i*d him from the pure 
enell 1 ^ eliar.ieter, he was entitled to appearand 
to 1). h aul; and that the real question was 
unilei which ot these two rules a (lerman owner 
should 111 * regarih'vl when he came before the 
Conil. 

Ill III} opinion, that snhmission is well found¬ 
ed and aeeiirati*. 

R'feieuiv wiis made in argument to cases in 
the ,\riieriean Couits arising during the Spanish- 
Americaii War in 18t)8. On examination it 
will he fiiimd that in almo.st all the ca.ses where 
enemy claimaiils were heard at that time their 
claims arosi* in eireumstaneos very similar to 
those in the class of priM-et'dings which came 
before the British Prize Court during the 
Crimean War. But the authorities cited fall 
short nf showing that in the United States any 
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claimant who avowed an enemy character has 
been allowed »('nerally to ap|K?av in their (%irts. 

In ai'tJiimi'nt before me ilr. also coni- 

pen(lioiisl\ lel'ened lo cases which were heard 
(hirinji llie Kiissu-.lapamw' War in l'.K)4-5 and 
re])Oile(l ill tlie " Hiissiaii and dapanesi' L’rixi' 
('ase,-,,'' \’ol. 1, pa^c' IKd: and Vol. II, pa^(‘.> 
1, 1-i, dO, hi, .rJ, <.)-d,‘)r,, nr, and dad. 

Ife d(>alt with llie.se eases, beeause reliance 
was jilac'd ii|)on ih.' libeily which was aUe{j(ed 
I > be f;i\en 1)\ ihe Russian and Japane.se Prize 
Courts to eneiiiN elaiiiiants as adding force to 
the light a.sserli'd on behalf of enemy owni'i's 
in this Coiiit. In <'adi of the ca.s(>s, however, 
complete imnuiiiit,\ was claimed. ,\ll thi' cases 
were, of com,si-, beloie 'hbe Hague Conventions 
of 11)07. I’liili'r the Convtmtion (.\’o. VI) tlr 
attiliid' which Ihe owner in the pii'sent case 
must lake might shoitiv be staled in these 
terms:-" I admit that 1 am an alien eneniv; 
and lh('refor(' that m\ ship was lawfully captur¬ 
ed, or .seized, as bemji enemy property : but 1 
wish to apjear to pul forward and argue niy 
claim that in the ciieimistances of my case the 
.ship is not eoiitiseable, an<l cannot be coiuh'inn- 
isl; but can only b(‘ (h'taim'd during the war, to 
be restored to me after the war." Applying 
Ihe piiiK'iph's laid down by Hord Stowidl an I 
J)r. luishinglon, his Lordship was sali.stied that 
they would not ha\c allowi'd the enemy ownei' 
to appear to assmi siicli a claim. Then' wa- 
here no coming //ro littc rirr within the King's 
pi'ace; but tlie-c was lieie no sus|X'nsion of the 
hostile char; elcr. 

I will now consider whether the owners of an 
enemy vessel have a right, oi should be gi\eii 
the right, to appear to jiiil forward a claim 
under the Conventions, a.ssiiming, as wa.s done 
during the argument, that they are operaliv". 
Dealing with The Hague Conventions as a 
whole, Ihe Court is faced with the problem of 
di'ciding \y bet her a uniform rub' as to the right 
of an ('rieiiiy owner to appear ought to prevail in 
all ca.ses of claimants who may be entitled lo 
protection or relief, whether partial or other¬ 
wise. Mr. Holland argueil that this is a matter 
not of international law. but of the practice of 
this Court. That view isconvet. [ think that 
this Court has the inhi'renl power of rcgul.ating 
and prescribing its own jiractici', unless fettineil 
by onactmeid. Lord Htowell from time to 
time made riil.'s of practice, and Ids jxiwer to 
d" so vvifs not (li^^iom d. Mori'over, by Order 
-XliV of the Prize Court Itule.s, lOU, it is laid 
down that in all casi's not provided for by those' 
rules the nractil'fi nf It^,, lalA l-rifrK Prvm'I' of 


Admiralty of England ip prize proceedings 
should he followed, or such other practice as the 
I 'ri'sident may direct. The rules do not ])rovide 
tor the ease now arising. 1 therefore assume 
that as President of this Court I c|»n jgive direc¬ 
tions as to the practice in siii'h cas.'s as that 
with which, the Court is now dealing. 

The practice should conform to sound ideas 
(it what is fair and ju.st. A mer<'hant who is 
I citizin of an enemy country would not nn- 
iiaiurally e.xpecl that wlmn the Stall' to which 
lie li.'lo’igs, and other Slates with which it may 
unhappily bo at war, have hound tlu'iiiselves by 
lot'iiiiil and .solemn ('onventions dealing with a 
slate of war like those fonnulated at Tlu' dlague 
Ml 11)07, he should have tlie benetit of tlie pro¬ 
visions of such international compiiets. lb' 
might eipially naturally expect lliiil he would 
],(' lii'iird in cases where his propeily or inlerost.s 
wer.' iill'eeted as to the etfecl and ri'snlts of siicn 
(•(mipacts upon his individual po'dlimi. It is to 
!>(' K'memben'd also that in Ihi' inlf'iniitional 
eommeree of our day the ramific,itioiis of tlu' 
sliippmg husine.ss atv manifold : and others com- 
(•.'iiK'd, like' underwriters or iiisiii'i'is, would fei'l 
a greiil<'r sense' of fairness and security if 
lliroiigh an owner (though he he an I'ne'iny), 

I lie' case for a seized or capiiired ve'sse'l wore per- 
mitle'd to lu' independently place'd liefore the, 
Coiiit. 

From Ihe considerations to which T have 
adve'i'le'd, 1 de'cm it tilling, pursuant to powers 
vvliicli 1 think the Court posse'sscs, to dire'ct 
that the practice of the' Court shall be that 
v.lie'nevi r an alien enemy eoiici'ive's that he is 
eiililli'd to any preteclion, jirivile'ge', or relief 
under any of The' llagir Conventions of 1907. 
lie' shall !)(' ('utitled lo appe'iir as a claimant, and 
to argue his claim before; this Court. The 
gioimds of his claim* woiiM he' slated in the 
alliebnil lo le'aet (e, a],p'arance which is reepiired 
(e. b(' tiled bv Or. iff. r. o, of the Prize' Court 
Rule's, 11)11.' 

it was argiu'd feir the' eivvner in the present 
ease that llm vcsse*l was seizeel in tToH., and 
lliere'feire ought einly lo he de'tained during tV 
war. Feir the Crown, em the- other hand, it was 
eotite'iieh'd that the' ve'sse'l was eaptiired at sea, 
and e,light to he e-omli'inned. ft was urged that 
the' vesse'l was seize'd within the port of Leith, 
and, alti'rnntivi'ly, that she was lake*n within 
lenitoiial waters, and not ‘‘on the' high seas,’ 
and Ibe're'feae is not eemlise'nbic. (See Art. 3 
of Ihe Sixth Hague Convention, to which. 
Cicrmany did iml agre'e, and under which her 
citizezns cannot be'nofit.l In thin Convontion 
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I am of opinion Hat'the word “ jx)i'i ” must be 
construed in its usual and limited popular or 
commercial sense as a place wliciv shi[)s are in 
the habit of coming Uj load or unload, embarli 
or disembark. Tt does not mean the fiscal port. 
The vessel was not seized in any such ‘‘ port.” 
She was not in a l>ort from ^vhich, if days of 
grace had been arranged, she could lu' said to 
“depart” (xorlir). 

The Sixth JIague Coineulion doi's not refer 
to “territorial waters.” A vessel might be in 
territorial waters for .scores of miles, either in 
nocontly or nefariously, and pass miniei'ous 
])orls without any intention to enter any of 
them. It is idle to say that on this account she 
would be free from capture, ^\’here I’he 
Hague Conventions intend to deal with terri¬ 
torial waters they an? expressly nientioricd us 
distinguished from port; c.r/,, in Convention 
XII, Arts. .‘3 and 4. Then it was contended 
that the vessel could not be condemned liecanse 
she was not •^‘aptured on “ the high seas.” Tin- 
words “ ('ucoiinten'd on the high seas,” in 
Art. d, are not an accurate lendering of th'* 
authoritative French “ rcuronirh cii nicr.’ 
Where the (.'onvmitions intend to describe 
“upon the high seas,” the appropriate pharse 
" ni plcmc mcr" is u.sed. (Sec Convention 
VII, recital.1 Another phrase, " cu haute 
wer,” is u.sed in the Declaration of London, 
Article .‘37, hi signify the .same thing. 

Tn my view’ the claimant in his atlidavit was 
accurate when he said that his vessel was 
“taki'ii at sea.” The words of Article d, 
'■ rcucontrefi vn tner,” are e.xactly applieahle to 
this case. And I have no hesitation in finding 
that she wa.v captured at sc-a, and not s.-ized in 
jiort. 1 therefore decree that the vessel be con¬ 
demned as lawful ])rize. * 

J5. D. 

CALCUTTA HIGH COURT 

BMmt iImWobi not y«t ropottaa 

iTht laportuit omm to bo tally raportod horooilor . 

Civ^iL Ai’Peul.vtm .luuisnicTiox. Before Chap¬ 
man and Wa[jMsli:v, JJ. Api'im rhoM 
AppRnL,vrK DiiCHKH No. op lif ”. 

MOHAMIMEI) HONIHI’DDIN am. 
otheus, .Flaintiffs, Ap[Hdlanls r. K.VI.l' 
MUCPil, and on his doaiij his major sons 
KAM EATAX Ml'CHI wn othkhs, De- 
fendants, Eespc.ndents. I7lh INfareh BUT 

Tenancy—AihnisfiibiJiin in ei-idencc — Un¬ 
registered jiatta. 


c?iv 

The appeal arose out of a suit for recovery of 
jKjssession of certain land. Tfao Plaintiffs relied 
upon a registiued habuliijal,. The Defendants 
relied ujion an umegi.st.Ted palla. It w-'as of 
the natiir.- of a hoimdary dispute', that is to say, 
the l‘lamti)f,s wi'iv admittedly in isrSHession of 
the remainder of the' laiul leasi'd to them by the 
I'egisteied habuhijai, and tlie Dofeiidants were 
adimitediv m possession of the remainder of the 
land leasi'd lo them by their unregistered patta. 
The lower Court admitted the unregistered 
put Id as evidence of }H).sse,ssion relying on t 
ease ol Lullj (topee Chaml v. Shaikh Liakil 
Hnssaui Cj.^ W. \i. gj 1). 

Held, tliiit the unregistered doeimient, upon 
V'liieh the Defendants relied, was evi dence at 
hast of an as.sertiou ol a tenancy in the larufT^' 

Tlie land was i’oiuid to have been held by th..' 
Defendants for more than forlv years. Hence 
the Defendants aeipiired a right of tenancy 
h.'foie the Plaintitfis' .settlement. 

Ilabu Tarak Chandra Chakrabartij for the 
.\pp(’llanls. 

No one appeale d foi the Kespondents. 

A, T. ;\l. \ppeal dismissed. 

Civil, Appkllvi’p di ujsnicnox. Before 
.MooKKiMia: and PicH viiosox, ,J,I. .\ppk\l 
F iiovi Olii.Kii No. Jl« oi. I'.)i;3. EA.J 
I\l ]\l \H SAPKIOL. Dc'iendant. Appellant 
V. !!.\.) KL.MAPi l\L\LI vm. othhhs, 
I’laiiititl's, Kespoiidenis. Heard, 'ignd and 
■JItli Fehiiiaiv. .Jiidgiie'iil. -Jiid March, 
Bll.T 

h'nuduieul dteree, ,>i(ili iii eereutiou of, coll 
or I'oidahJe. 

'I'lie ca.se for llie I’lainliffs was tliat on the 8th 
•tune I‘.>07, the Defeiidiint hv fraudulent sup- 
pre.ssioii of processes, ohtained an c.r parte 
decivi' against them, for possc.s.sion of the 
s.'cond propert.v now in dispute, that the 
d< eree-hohler not nnlv executed the deoi'oc in 
respi'ct of that properly hut al.so for rej\|isation 
of the costs allowed lo him and that he thus 
managed to piiichase the first ])rop('rty at the 
sale which followed vvitlimit the issue of 
the usual notices anti proclamation. Tlie pre¬ 
sent suit was institidi'd on tli * l:3th iMay B)ll 
io set aside I he alleged fraudiih'iU decree, and 
to leeover fio.ssessi()n ol both the ))ro[)ei'ti,'s. 
‘I’lie Coiiits bi'lovv found that it was not open to 
the IMainiilTs (o have the alleged fruudulent 
dvxTce vaeat.'d inasmueh as the time prescribed 
by ,\rl. i).j of Ihe First Schedule of the Indian 
Limitation Act for the piirjxise had elapsed 
before the institution of Hie suit. The Courts 
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bclou ('(Hind (hill (Ii ■ frmid, if tiny, was hmufflu 
t(j Hi(' kii()\\lc(l{(i‘ (if the I’liiintilfs jiioiv thiin 
three yeitrs anlecedi iit (o th(' suit. 

Ilt'id, that (he [’laintiflCs could not ohtfiiii ii 
dccliinnion (liat (he decR'c wii'i olduilu'd li\ 
fraud and (lie\ 'M'rr' consecjiifnitly not ('ntitlr'd 
(o rccovei (he |)ro|)er1_\ coveiani h> tire decree. 
'I’hat as il was nirl coniiH'tent to the Plainlifl's 
Id invite the Court to xaeat- the dicree on tin 
}»ronnd ol I'land. it was not open to them to have 
the sale idso set asid(‘ on the i^ioiind of fraud in 
the d(rre,‘. 

*’ A sale in e.\ecii(ion of a fraiidiih'Ut decree !> 
not a Miid but a \oi(liihle sale: till \aeat<*d In 
an appropriate jiroeeedirifi, the ri^dits created 
thereby are effective. 

Uabus Miilicndnt Salli lioji iind Chaudia 
Kaui Gho'ih for the Ajiiie'lant. 

Bihu (Brijo I'ki'kiiuiii Hon Ghniidhunj for the 
Itesjioiulents. 

A. T. M. . 1/(/)('«/ (lUoirnl. 


Civil, Ai’i'i-.LJnii. di Hisi)i('Ht>.\. Before N. It. 
Ciutti':rji:\ and (inr..vvi':s. dd. Aeri vi, 
I'RoM Ohdioii No. tttoF 10i;t. SBrNL\Tl 
ItriM.VN BTBI, Petitioner, Appellant r 
KCAIAR S.VTVA SANKAH (IHOSABanl 

on his (U'iith his h'jjal representati^ • 
VNI’KI'I. CflAND.ltA ROY, Mami}-i r, 
Court of Wards. Oj)|K)sile Ratty, Respon¬ 
dent. ]-l(\ar(l, .‘h’d Fibriiary. .Iiid^yient 
L'lith February lOi-Y 

K.i'<rution o/ d<< ric -Mom ij-dcvrcc obtniiud 
h\i ro-xit ()•(■/■ Iiindhtrd yoii-truixsfi'rnhlr ocru- 
/lanrn luddnuj, if nin hr sold. 

Tlie appeal .iio.se out (jf an iipplieation for e\e 
cntiori of a decree. 'I’he decree-holder in e\( cn- 
tion of a d(‘cre ■ for inorK'y attached a holdin*' 
which was not transferable without the cwi.senl 
of the landlord. The co-shan'r landlords to the 
exti'Ut of an ei^ht annas share tih-d it petition 
consentini} to (he sale of the holdinf,'. Tile 
Court he’ow upon (he aiithoritv of the cases of 
Saharuddiu (‘houdUunj v. Uam Henmnqini Ihisi 
(10 C. . .N. t:20) and /(Hvtr/iU Nnth l\d 
Tariiii Hauknr Rn// (1. L. R. 04 Cal. 190) allowed 
(he applieatjon. The pulfirnent-dehlor ap|V'aled 
111 the IJi'^h Court. 

Urld. Ilia'-tyif^in-tiaiisferahle oceiifiancy hold¬ 
ing could not w sold in (‘xecufion of a nrnne.-- 
(|e(;rce olif.iined hy a eo-sharer landlord. 

Appeul front (hdr.r No. 7/ of 1914, followed. 


Mottlvi Nuruddm Ahnihl and Habu Kumar_ 
Stinbir Hoy for the Appellant. 

Bahu Ham Churan }Jitra for the Uc-spoiulent. 

A. T. M. Ayyeal allowed. 

Ci\iL ArmijATK duHismcTioN, lieforc Sh.ar- 
^^ul)I^ and Co.kk, JJ. Ai’pe.\l from Ai‘- 
I’EtiLATK I )UCRKB No. 3083 OF 1911. SHEIK 
H,\FAR AIjI and oi'iieks, Defendants 1st 
Party, Ap[K'llan(s v. AIDHESH JjAL 
CIIOWDHLIRV VXD oTiiKRs (Plaintiffs), 
and (iOR.\ SAUL’ and othkks iDeRur- 
dants, ‘ind I’arty), Res))ondenfs. Heard, 
t'lth and Kth Alarcli. Judgment, Hth Afarcl. 
J9L5. 

Sole, deed of—Hrtjislrrrd deed not produced 

No foundtilion laid for sccondunj cridence — 
'l'nin,xtrr of Broprrlfi Art {IV of iHt'fl), sCr. iil — 
Krtdrnrr ,lcf (/ of IH7^!), .svr. 91. 

The disputed laud originally he'onged to one 
Ihido .Mandal. He died leii\ing throe sons, 
Kalu, 'I’alewar and Akiil, 'I'hev succeeded in 
Kjiial shares in the ]m>p('rly iiiid (he shares of 
Tak'war and .\kul had conic to th(' Rlaintiffs, 

IIIt hough within the.se shari's, there was one 
share, namely, ,tth, which tin* l)efcndant.s h(>ld 
.IS uii(l('i'-t(‘ii!iuts. 'Phe shari' of Kalu had come 
to tlie Defendants. 

It wa.s [iioved that the shaiv of Talewar came 
ultimately to (liridhari Tail who sold it to tlv 
Plaintiff liy a registered dec'd. That di'ed was 
not h()W'e\('r jirodnced and no foundation was 
laid for the admission of an\ .secondary evidenei' 
with re.sjicct to it. The Coiirl.s below held that 
(his d('fe(‘t was cured In the Fact that (iiridhan 
Lai sup|K)ited the Plaintiff. 

Held, that (he prificiplc laid down in the. c.ase 
of Lai A rhtil Ham \. Hnja Kazim Husain Khan 
f9 C. W. X. 477), viz., that when a transaction 
whicli is voidable is admitted hy the [lerson win. 
is entitled to avoid it, it cannot he ((uestioned 
liy a third party, could not lie invok.^d practical¬ 
ly to re|K'!il see. -54 of th(' Transfer of Rnojierty 
.\ct and .sec. 9] of the Kvidetu'c Act. 

Bobu Jofiioidra Nuth Mooicnjec for the Ap¬ 
pellants. 

Babu ,lijoti.x (Uiandra llnzru for th.' Respon 
dents. 

A- '!'• Appeal allowed in part. 
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ail three charges. Leaving out of consi¬ 
deration for the moment Ihc fact that 
charges are not drawn up in summons 
cases, the obvious answer is that he would 
not be acquitted of all three offences, but 
only of the offence in respect of which the 
Complainant was abstuit. 

I think the Kules should be discharge! 
and the retitioner in revision case No. 18')3 
remanded to jail to serve out the remainder 
of his .sentence. 

Rules discharged. 

[PRIVY COUNCIL.] 

f AlTEAIi KHOM llUNCiAL.J 
Loud Shaw. 

Loan Pahkei! oe ^Ii nna Lai. I^arruck 
Waodinoton. and or.s., Appellants, 
Lord Sum nek. c. 

Sin JouN Edoe. Sarat Cuunder 
Mr. Ameer Ali. Mukeiui and another, 

1914, Hespondents. 

5, November 

Indian Limitition Act (IA' of 1908), Sch /, 
Art, 183—Origin il Sii/e, preliminary mortgage- 
decree made OH—Application for order absolute jor 
sale—Limitation—Transfer oj Property Act {IV 
of 1882), sec. 89 

.1 decree under see. S'J oj the Transfer of 
Rtoiterlij \cl having been made on the 
Original Side of Ihe^i'aleutla High Court 
on Kith December Disa, the mortgagee ap- 
plied for an order ab.'iolutc (or .sale on the 
Hrd June tUOU. The High Court on appeal 
held, nfjirming Ihe decision of the Trial 
Judge, that the application was barred bij 
Art. IS-'i Oj the Limitation .Ic/, being 
an application to enfon e a pidgment within 
the meaning of that .\r(iele. 

Held, by the Judicial Committee, that 
they saw no reason to interfere with the 
deeisions of the lower ('ourU. 

This is an ap[>e:'l from the following 
judgment of Sir Law’rence Hugh Jenkins, 


( . J. (VVoodroffe, J., concurring), date I 
the -iOth July 19J1 

“ Tile ApjMdlant is a mortgagee, and 
the inortg.ig(‘ under whic'i iu' claims 
i*^ (lilted the •i.'ith t)f Januarv 188(5. On 
tile Kith of Iliri'jnlH'r 188(5, he obtiiini*-! 
a decree on Ids niortgiigi* In consiuit. On 
ihe .'Ird of ,luly 1909 he made the applieu- 
(ion out of wlneh the pn sent iip|K‘iil arises; 
and. I)\ (hat application, he asks that h? 
ma\ he at hbert) to add I'pendra Lai Bose 
as a parl_\ liel'endiint to the suit and that 
(hereafter he ina\ ho iit hhert) to ju'ocoed 
to ''cll pursuant to the decree made in this 
suit on the l(5lh of Oec nilier 1880 an uii- 
(liMd(>d quarter share ol the DefcndaiiT 
SaiMt ( himdei MuKeiji of and in pr('niis(>8 
\o. JO, foniieil\ \o. 19, ('li\(‘ Street, Cai- 
eiitta, iiiul No-.. -J and d, Hislioo Babu’s 
Laiu', Kiddei|K)ic, and the family dwell¬ 
ing hous<' at Ki(l(I('rpor(', itiul that for the 
purjiose of sucb sale all lu'cessary directions 
ma\ be gi\cn to (he Registrar. Mr. I*. L. 
Rose’s position Is that on the 81h of .\pril 
19Ud lie h. eiiiiic a purchasei of the Clive 
Street piop('r(\, and in his atlidavit he 
state-, that ‘ he is a bond jidi purchaser for 
full iiiarkel \alue, that he liad no notice of 
the idaiiititl's elaiiii, tliat he hiul laid out 
liirgi sinus of mone\ with liorrowed funds 
in the un|)rov('iMLUt of Ihe properly, and 
that other persons hesides himself have got 
an int('iest (herein, and that it would be 
evtn iiielx luird if .liter the lapse of 'Jd years 
the I’laiiitilf IS allowed to a.ssort a claim 
which he li.id giM'ii U[i >ears ago ’. 

'File easi- was heaid by Mr. .Justice 
1 I 'lehei. the paities before him being llie 
iipplicaiit. the mortgagee, on the one sid(^, 
iiiid on the othtn-the morlgagor and Mr. C. 
L Hose who resisted the !ipplie:ition with 
siie((‘ss. Prom lh(‘ pidgment of ^Ir. 
Justiee l'’Ietcher the pri'senl appeal Ins 
hi'en preferred: and, 1 will, at the outset, 
deal with a jioint taken on behalf nf Mr. 
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U. li. ]?ose. His name does not appear as 
a Resiiondctit, and therefore it is main¬ 
tained, as against him, the judgment of 
Mr. Justice Plt't.-lier cannot be touched. 
But it appears that the .\ppo!'ant, .accordi ig 
to his liglits, made e\eiy eifort he could, 
to make iNfr. U. L. Bose a party Respon¬ 
dent. He may iiut have proeec'ded in the 
most aj)proved manner, still imdoubtedlv 
he was anxious to have .Mr. 1’. L. BoaJ 
as a. Res}K)ndent, and miturally anxious. 
Having failed in his endeavour, beeansc, h,‘ 
says, ho could not persuade the Court 
officers to grant the necessary process, lu* 
has applied under r, ‘il. Or. XLI, that 
!Mr. B. L. Bose may be added as a Res¬ 
pondent her('. It has been suggested that 
the Court has not power to do that, inas¬ 
much as the time for appealing has elapsed. 
Counsel has even been able to cite a ca-.e 
which h(' thought bore out that view, bin 
I think the cast' has been misunderstood 
and it merely amounts to this that it is a 
question for the Court in its discretion tn 
determine in eacdi case vvhether or not It 
will make an order contemplat('d by r. ’JO, 
Or. XIjT. ] have indicated the circuin- 
btances under which it became necessary to 
make the a[)plication in this case, and 1 
think that the Appellant certainly is entiti 
ed to ask that Mr. C. 1j. Bose .should be 
made a party, and that tlim-efoce the order 
to that effect .should go. Therefore, I piv.' 
pose to deal with this appeal on the fool 
ing of Mr. C. L. Bose being a Resjixindent 
before us. 

“ It will be seen that the two critical facts 
are—first, that the decree on the mortgagj 
was mode so far back as the 10th of Decem¬ 
ber J886 and tliat the present ajiplicatioii 
is made in 1909. Those dates have 
naturally prompted the Resjiondents to 
raise a -aka of limitation and to suggesi 
that the*nmst be .some mode of limiting 
litigation. The question that we have to 


decide is whether the applicant is right 
wditm he contends that ho is, so far as flhis 
a[)plieation goes, free from the law of 
limitation. 

♦ 

“Now’, the decree first ])rovidea for a 
personal decree again,st the mortgagor and 
this is foilowed by a jauvi.sion for the re¬ 
turn of doeuments and .so birth, on pay¬ 
ment in accordance with this personal 
decree. Then there is a provision that in 
d 'fault of payment there is to be a sale of 
the property, and it is further ordered that 
if the money realised by su<-h sale shall not 
he .sufficient for the payment in fidl of the 
sum of Rs. 2ij ,38’2-b“-0 with interest, that 
h.'ifig the amount for which the personal 
decree was jiassed, then the Defendant 
.should pay to the Blamliff the amount of 
the delieieney together with the I’laintiff’s 
costs. Thi' di'cree is in a .seii.se [x,*culiar, 
i nd that has led to a contention before us 
on th(> jiarl of the, Respondents that it docs 
not come within the provisions of the 
Transfer of Properly Act in general or of 
sees. 88 and 89 in particular. No doubt, 
jf those sections be read literally, that is to. 
On the other side it is contended that the 
decree conies within the provisions of tie* 
'J’ransfer of Property Act, and it is on that 
ground principally that it is contended in 
the light of the cases that the present ap¬ 
plication is not barred. 

“ For the purixise of my judgment I will 
assume that this decree is within the 
3’ransfer of I’roiierty Act, and i prefer to 
put it ou that broad ground rather than to 
seek minute distinctions, though I can 
quite see that the decree does encourage 
the distinctions which have been suggested, 

“ Now, if it be a decree, as the Appellant 
before us contimds. under see. 89 of the 
Transfer of Property Act, and was a decree 
in IbSC when it was pas.sed, then it is clear 
that no further decree was to follow on it. 
All that was to follow on it was, under sec. 
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89, an order for Mile. It is no tree oui 
looking into expressions in the cases, foi 
the pui^se of determining this; the Ad 
itself is clear and plain. It provides ir 
sec. 88 that there shall bo a decree for sale, 
See. 89 provides that ‘ if siicli )>ayment ’ 
that is, the payment contemplated by th; 
decree, ‘ is not made, the Plaintiff or the 
J^fendant, as the ea.se may bo, may apply 
to the Court for an oidor absolute for sale 
of the mortgaged properly, aud the Point 
shall then pass an order that such 
projiertv, or a suHieient part thereof, 
be sold, and that the proceeds of the 
sale be dealt vvitli as is mentioned in 
sec. 88; and thereupon the J')efendant’.'= 
right to redeem and the security shall both 
be extinguished Now, iihat is, s^ieak- 
ing generally, the nature ol that order foi 
sale? In Hareinha Lai Hoy Vhoicdhury 
V. Maharnni l)a<!i (1) there was a decree for 
sale, substantially as theie nas here, and 
the Respondents in that ease, the mort¬ 
gagors, being in default, the Appellant^ 
petitioned for an ab,solute order for sale. 
Jjord Davoy in dis[xising of (he case says 
in*the couise of bis judgment, ’ under llu 
circumstances it is not surprising that thj 
Resixindents ivere not able to find the 
money on the stipulated day; and thore- 
mion the present Ajijiellant presented a 
petition for realizafton of his entire decree 
by mle of the mortgaged properties.' He 
goes on to say, in'descrihing what had been 
done by the learned Subordinate Judge 
who acceded to the application—‘ The 
learned Subordinate Judge in the first 
instance gave the Appellant executionjor 
the whole amount of his decree ’; so that, 
at any rate, it appeared to the Privy 
Council and to Lord Davey in that case that 
an application for an order for sale was a 

(I) L. B. 28 I A. 80! B. n 6 O. W. N. fiSfi 

( 1001 ). 


Mukerj 

petition for realization by the mortgagee 
of his decree. 

“ Now this case falls within the provisions 
either of Art. 183 or Art. 181 of the Limita 
tion Act—it doe.s not fall within the provi¬ 
sions of Art. 18-2. Art. 183 deals witli an 
ap|)lication ‘ to enforce a judgment, decree 
or Older of any Court establi.shed by Royal 
dialler in the exercise of its Ordinary 
Onginal Civd Juiisdiction or an order of 
Ills .Majesty in Ciiincil and provides ‘ i. 
peiiod of twelve years from when a present 
righi to enforce the judgment, decree or 
order aceiues lo some person Capable of 
leahsirg the rigid.’ If this case comes 
within Alt. J83, it is free *'rom the era- 
ban assment of the conflicting decisions 
which have arisiui under Art. 182. If and 
.so fai as this can ha regarded, in the words 
of land Davey. ‘an application for 
K'ah/atnm ol a decree’, it is not iinfa'r 
lo say tliat it is an application to enforce a 
judgmcnl. 3’he word ‘ enfoice ’ has a 
laiilv (thvioiis meaning—we have been 
refeiiiil to one or two dictionaries as to 
what its meaning is : but 1 take it to be 
eleai < veil apait from the dictionaries that 
the wold ‘enforce’ is not limited to 
leah/atioii by evi'ciition but may have a 
wider iiKMuing. So even if it can be sa«d 
that the piesent pioceeding is not stricjly 
in ('\eciition, but i.s a form of judicial relief 
undei a dieiee, it still would legitimately 
eoui(‘ within tlie expression ‘ to enforce a 
decree,’ and it seems to bo manifest that 
d ih (‘ilhei a pioceeding in execution or a 
proceeding tor judicial relief under a 
decree : and, I see no reason why Art. 183 
should not ajiply. j If that be so, then it 
follows tliat Ibis application is out of time. 

" I do not propose to make more than a 
passing r(>fer('nc(‘ to the argument that ha|i, 
bc(>n addressed to us in relation to Art. 181 

‘ ‘ There have been brought to our notice 
niirnerniis cases on Art. 181 aiid Art. 182. 
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Arts. ]7H and 179 of the formor Limitation 
Ad wliu'li tlx'v roprodiin', with a viovv to 
•showing that tlieso .Vrtich’h did not apply 
in the past to an application under see. 
K9 of the Transfer of I’ro|)crlv Ad and 
that lyv paril\ of rea.soning llic_\ could 
not govern applications under the .suhsti- 
tut(‘d provisions of Or. .X.X.XfV'^ of tlie Code 
of Civil Procedure. In litis connection it 
has been a inatl(*r o'' argument and of con- 
sidcrtihlc contest Ik fore u.t as to wlu'thi'r 
this <-a.sc IS t(( he dc<'ided by reference 
to the old Cod('and the old Limitation Act, 
or I)\ rd'efcnct' to the new Code and the 
new fjimitiilion .\cl. holli of which cam<‘ 
into openition ttn the 1st of .l.uiuary 1909. 
If the view 1 have e\presse<l as to the ap 
plication of Art. lS.‘i he right, no queslio.i 
of this hind arises, inasmuch as lh(' Phiin- 
tilf in hSiSti ohiained a decrt'c whitdi rcipiir- 
ed no supplemt'iilal de<-ree. hut recpiired 
onl\ an order, lltul lh(‘ decree heen an 
incomplete one tind recpiired a further 
decree, then ha\ing regard to the way m 
which ,\cts in reference to procedure are 
to he construed, |X)ssihl\ the pio\isions of 
the present Code would have Ix'cn appli¬ 
cable. Put he that as it may, 1 fail *o 
follow the line of rc'asoning whitdi wool.I 
suggest that .\it. ISI would still not havi' 
pre.seiiled a bar to the application for ihi. 
further decree. ()n<* ohji-ct in view when 
the present Code was passisl was to end, as 
far as po.ssible, the conflict of decisions 
which embarrassed the Courts, and among 
fhoseconfli<‘ting decisions were tho,se which 
dealt with two points:--/ir.'.f of all 
whi'ther an application for an order iindiu' 
.sec. M) of the 'I'ransferof Property ,\ct was 
an applh'alion in execution or not : and. 
xeamdhj, whethey, if it was not an appli¬ 
cation in execution. Art. IKI ixinstitutod 
a har on the ground that the afiplication 
was one not eontem[)latcd by the Code of 
Civil T*|>eedlire. Tho.se were not the onlv 


poitifs that were sought to be set at ri'st, 
hut those were ))romin(*nl among them— 
and, the .Act indicates that the scheme 
wheri'hy these two sets of conflicts were to 
he <’oin|w)sc(l was, in the first instance, by 
making it clear that an application, which 
was to follow on a preliminary decree for 
sale, was not to he an ap|)lication in e.xecii- 
tion, inasmuch as the next step und<*r 
Or. .\.\.\IV, r. .2, is not for an order for 
sale hjil for a drerce for .sah'. And, the 
mod ' in which the other conflict was com¬ 
posed was by taking the provi.sions as to 
mortgagi' suits out id" the Transfer of Pro¬ 
perty .Vet and bringing them within the 
Civil I'roei'dure Code, .so that it would no 
longer he fxissihle to contend that .\rt. Iftl 
applied on the ground tlial thes<' applica¬ 
tions are not iindc'r tlx' pi'ovisions of the 
Civil Proeediire Code. 1 am aware that 
lliere is an opinion expnsssed in \l(ulhu\> 
1 /( 0 // !)tm \. r<nii(I<i Lnuibcri cj) wliieh h 
may I/e dillienit to reconcile with this, hut li 
is not a decision, for. as I load the judgment 
III that ease, the learned .ludgi's expre.ssly 
I ('framed from deeiding the point which was 
a neees.sarv preliminary to its becoming a 
jioint calling for actual decision. It could 
only l)e a point for decision if and when it 
was decided that the new Codi' a])plie(l. 
Ihit .so far from there l/eing any such deei- 
■’ion, the learned dudgcn tx/t only cxpivs.slv’ 
refrained from de<'idjn*g (his, hut the deci¬ 
sion actually passed by them in effect 
iK'gatived the view that the ease fell under 
tlx' new Code, for, in eonl'ormity with th? 
terms of tlie application out of which the 
appeal aro.se they decided that there should 
he an order ah.solute and not a final decree 
for foreclosure. J have referred to this 
matter, as 1 desire for future consideration 
when the |K)int aelnally arises for division 
whether or not Art. 181 tiresents a har to 
an af)(/liealion for a final decree, w'hellier 

(2) isr. w N 337 (I# oj. 
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it be under r. 5t)r r. 3 of Or. XXXIV when 
that application is tnade beyond the lime 
contemplated in Art. 181, for as yet there 
has been no actual decision on this |)oinl in 
the view I take of the case o^ Madhah Moiii 
Dasi V. Pamela Lambert (1). 

“ The re.siilt is that for tht> reason which 
T have indicat('d in the earlier part of rt»v 
judj^ment, I think Mr. Ju.stic(' b’letcher 
rightly decub'd that the pres.‘J)t application 
was bartvd, and that IhercMbre this apyaail 
shoidd be dismissed with costs : Mr. I'. 1 j. 
Bose is entith'd to a. separate set of costs. " 

Hence this apj)eal. 

Mr. C. K. K. Jrnidns, K. ('. (with him 
Sir \] illiam (!urlh), for Ihe .\f)f)cllants sul»- 
niitled that the app’ication lor an order 
absolute for sale of the mortgaged |U’op<*rty 
was not one to wliich an\ of (he .\r(iclesof 
the Indian Ijimitation .\cls applied, an I 
(hat it was not therefore barred 1)\ limita¬ 
tion. Th('r<‘ was a conflict of authority oji 
the point in India, hut he sul)mitted that 
lh«' \iew of the Calcutta High Court wa^ 
right. 

Mr. B. DeCirtn/tficr, K. C. (with him 
Mr. .'1. It. Machha). who aiipearcd for the 
Respondents, inter|)osed and submitted 
that lh<‘ point w.as concluded by thc'ir Lord- 
ships' deci.sion itt \b<lal Majid v. datrahir 
I,al (3) a(id Hat at; Nath v. \Jii)nii Pei ( t). 

Mr. ./c///r/n.y thereupon ('oucealed that lu‘ 
could not distinguish the present case from 
the decisions referred to. 

Their LoKn5?Hips’ .Ii d(.mkn' 1 was deli 
vered by 

Lord Shaw\— Their J.ordships .sec no 
reason for interfering with (he, decisions of 
the Courts below, and they will humbly 
advise His IMajesty to dismiss the A|)ix‘al 
with costs. 

(3 I6C. W. N 887 (1910. 

iS) ISO W. N. 063 (967) (1914). 

(4) I, R. 41 I. A. 104 ; 8. c. 18 C. W. N. 740 
.11914). 


Solicitor: Mr. (1. C. Farr for the Ap- 
|>ellan(s. 

Solicitors : l/c.S'y/',y. ./. F. Fo.r <(’ Co. for 
the IJespond(>nts. 

B. I >. .1/)/nv// dtumis-ved u'ilh rostn. 

[CIVIL APPELLATE J0RISO1OTION.3 

Appeai, from Original Decree 

No. 403 OF 1910. 

Mookerjee, .J. Amhita Sinpari Debi 

Walmslev, .J. and ors., Defendants, 
1314, Appellants, 

Heard, 21, 22, 211 

24 & 27, .Inly. ,SEKA.frDDiN Ahmed and 
Judgment, ors., Plaintilfs and 

ill. Julv. Defendants,Respondents. 

“ C/tur ’’ land —“ Thai ” and Sui v/t/ mapt— Con¬ 
tent decree in previovt tu't—Decree not inter ^rten 
— Conttrurtive poetestion oi i timer of tubmerged 
lands during dilnvion—Adverse possession — Limi¬ 
tation 

Thi Phiiilijf.s \u< d tor declaration of their 
title to eeriiiiii Chur hiiid.'i tehirh they 
aUeijcd ifcre partlif n ioniiatiniis on the site 
of and /nirtlji aeeretions’ lo three M(tH!!:as. 
The t'liiir.s irere nieii.siifed in the course of 
Thali jirocccdiiiijs in the year tS.y.tand were 
sub'ic tine nil y measured by way of survey 
diiriny the folloirinii year. The Plaintiffs 
based their title lo Ihr disinited land on th’ 
7 hah’ mail ol isM), the Siirceij map of ISfitt 
ami a (oii'^iiil deeire passed in IS7U in a 
suit iiisiitiili'd by the predece.s.sors-in- 
interesl of the PUunliffs ayaimsl persons re- 
presi lilt’d by Ihe Detendanis in eonse- 
iineiiee ot a dispute iiboiil Ihe po.sses.sion of 
some of Ihe lands of these Chars. 

Held, on Ihe ei’idener, that Ihe procee I- 
bindimj on Ihe parLi^’s as a decree after a 
contentious Inal, but it cannot have yreater 
validity than the eoinpromi.se itself. 

Held, on the eridenee. lhal Ihe procee L 
inys in Ihe suit of 1^70 were not bona 
fule : that the eompromise was entered into 
without authority from the Defendants, 
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and that U teas not eslnhlished that the 
Defend-mi’t, even though appmed of the 
Compromise, had acquiesced in it. 

That the rights of property as between 
two parties eannot he affected by a map 
drawn for a different purpose—a purpose 
not relevant In the subject of the dispute 
between them. 

That the location of the boundary in the 
map prepared in the suit of 1S7f) could no! 
he treated as conclusive between the parties 
for the purposes of the present controversy, 
inasmuch as it was not necessary for Ih ‘ 
disposal of that suit and was outside its 
scope. 

Kerr v. r Mahvmud (16), Kanto 

Prashad e. JvfiVT Chvndra (IB), Paka.iu' 
SlN’HA V. B\SVM’V K( mar (19), Preo Kath 
r. DriiiiA T\rim (-20) and Shir Churn v. 
Nid KAvriiA (21), relied on. 

No hard and fast rule can be laid 
down that a Survey map is more reliable 
than a Tlwih map. The true principle is 
that the map which more clearly agices 
with the hual land-niarhs is tin one that 
should be followed. 

That as the Thai map was made in //k 
presence of the parties or their agents, it 
was prima binding on them and in the 
eireumstanees of the present ease the decree 
should be based no! on the Survey map but 
on the Thai map after it has been relaid 
with as much aceitiaey as practicable. 

That as the righttul owners must be 
deemed in law to have been in possession of 
the submerged lands during the period of 
diluvion, for the purpose of deriding th.: 
question of limitation, the only point for 
investigation was the period of time wh-'n 
the lands re-appeared and became fit 
(16) 2 w, R. P. 0. 28 (1864). 

(18) I. L. R. 23 Cal. 385(1806). 

-*^(10) 0 0. L J. 697 (1908). 

(20) 14C. L. J. 678 (1911). 

121) 17 0. L. J. 642 (18.2). 


for occupation; and as the possession 
of the Defendants after reformation of 
the disputed lands did not extend over 
the statutory period, the claim of the 
Plaintiffs was not barred by limitation in 
respect of lands which lay within the Thak 
boundaries of their Vhurs. 

That as regards the Plaintiffs’ claim by 
adrerse posses<<ion to land lying beyond th" 
Thai boundaries of their Churs, the Plain¬ 
tiffs were bound to establish in respect of 
specific parrels of land that they have been 
III occupation thereof to the exclusion of 
the rightful owner eonlinuousUj fora period 
of twelve years, for the theory of construc¬ 
tive possession is applied only in favour of 
a righlfiil owner and is not extended in 
favour of a wroug-doer whose possession is 
Ireited as confined to land of which he is 
actually in posse.ssion. 

This was an appeal from a decision of 
lialni Beliaii hal ('haltt*rjop, Subordinate 
Judge, Faridpur, dated 25tli April 1910. 

The material facts will appear from the 
judgment. 

Dr. lta.sh Pcharij (ihose, Pabus Dwarka 
Kath Chiilrabarly, Hiraj Motion Majum- 
dnr, Satis Chandra Phattacherjee and 
Jalindra Knrain Choudhury for the De¬ 
fendant.s-Appellants. 

Mr. S. P. Sinha, Pabus Ihirakishore 
Choitdhuri, Troylo'lyauaih Chose and 
Suiendra Nath Das Gupta f'or the Plain- 
tiffs-Jle.spondents. 

Ptubu Joges Chandra Poy for the De- 
fcndant-Kesjx)ndent. 

The JUDCiMENT 01 <’ THE CoURT WRB aS 
follows :— 

The subject-matter of the litigation^ 
wliich has ie.3ulted in this ajipeal, consists 
of a large tract of land, included in a Chur 
formed in the bed of the river Ganges, 
called also Kirti-Nasha, in the District of 
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i’aridpur. The land is debciibcd in tho 
plaint ufl comprised within three sots oi 
boundaries which constitute three distinct 
parcels, Ka, Kha, Gu. The areas of the 
parcels were stated approximately in the 
plaint as JO kauis (—90 bghas), 0 drones 
( = 432 bighas) and J5J (hones ( = 2,23“i 
bighas) respectively. On measurement, 
however, the aggregate an'a u'’ the first (wo 
parcels has turned out to be 347 bighas, 
au4 the area of (hi> third j)lot 4,221 bighas, 
The case for the Plaintill's is that the dis¬ 
puted lands arc included in estate Ko. 5603 
of the Faridpur (olloetorate, held in juitni 
by them under the ])iopiietois. Th<*y 
allege that the lands die paitly ndorma- 
tions on the site ol and paith accteticjns to 
three ]\Iauzas, JJhaga Chur, Chur Dotali 
and Chur Lasti also called Chur Bbaga. 
The Churs were measured in the couise of 
djhak proceedings in the i^59 and 
were suboeijuently measured by way of 
survey during the l(jlluwing year. Tlie 
riaintiffs further assert that in 18,79, as a 
consequence of a disiuite about the posses¬ 
sion of some of the lands of these Churs 
a suit was instituted by their predeccssors- 
in-interest against iKusons now re[)resent- 
ed by the Defendants. In the course ot 
this litigation, it is said, the lands were 
measured, and a decree made by consent 
of parties. The Pltiintilfs found then 
title to the disputed lands on the Thak map 
of 1859, the Survey map of 1860, and the 
consent decree in the suit of 1879. The 
immediate (X’casiou for the institution of 
this suit is stated to be a dispute as to the 
possession of the lands, which culmin.ited 
m a proceeding under sec. 14.j of the C'ri- 
minal Procedure Code. The dispute re¬ 
lated to plots Ka and Kha and an inter¬ 
vening strip of land. The ^ifagistrate 
held, on the 8th March 1905, with regard 
to plots Ka and Kha that neither of the 
disputants was in possession, and accord¬ 


ingly made an order for attachment under 
sec. 146 of the Criminal Procedure Code. 
As ipgards jilot On, the Plaintiffs allege 
that the Dehmdants wnmgfully took }K% 
Session of it on its re-aiqxiarance in 189w* 
after dihnion. The l^intiffs, on these 
I'llegatioiis, pray for declanitioii of theii* 
title to the disputed lands by w'ay of re- 
foiniiition on the oiiginal site of and Cte- 
tigiioiis accretion to the three Mauzas. 
Bhaga ( liiir, Chur Dotali and Chur Lasti, 
as eompiised within the Thak and Survey 
hound.iiv lines, and within the lines of ttu 
di'crei' 111 the >uit of 1879; the Plaintiff 
:dsi) claim title 1)\ adveihc ]x>ssession for 
the ^liduloiy peiiod. They seek to recover 
))ossession hy ejectment ol the Defendants 
a.s ticspds.vrs and claim mesne profits as 
also llie sum in tlie custody of the Collector 
as the .surplus profits of the land attachtKi 
by (he ^fagistratc. The Defendants resist 
the claim on the ground that the Plain- 
t'll's lia\c no title in the disputed lands, an! 
that, if th(> had anv title, it has been ex- 
linguishi'd bv operation (rf th(> law of limi¬ 
tation. The Defendants may be grouped 
into two classes: one set ehiiins part of 
the lands as included in Mauza Kemuu, 
also called SaKhipuni, which appertains to 
estates Nos. 9961—67; the other set 
claims a poitiuu ol the lands as included 
within ^fau/a Taralnmia comprised with¬ 
in estate No. 9670. The pioprietors of 
Hakhipiiia also repudiate (he consent decree 
in the litigation ot 1879 as not conelusivo 
iqHJii the (juestroiib now in controversy. 
The Huboidinate Judge has, upon an 
examination of the voluminous evidence on 
ri'cord, both oial ancf documentary, decreed 
th(‘ claim m part. He has found in 
Hubstanci,' that (he 'I’liiik line has not been 
conectly delineated by the Amin and can¬ 
not con8e(|ueiitly be made the foundation 
for a decrei', he has also found that the 
Hurvey line has been correctly delineated 
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l)_v tlie Amin and was inacTiiratcly rclaid on 
Ihe map prepan'd in llio ''tiit of 1H7S); l)i!t 
he has held that the parties are hound bv 
th(' delin “atioii of the hoiindarv on tlial 
map to the extent it j(oes. 'I'he Suhor 
dinate .liidf^e has a(rordinf,dy taken as tlie 
homidaiA of th(‘ Maii/as claimed l)y th* 
Plaint ill's, a eom[)osilc line consisting 
partly of the Suiv.a honndaiA, partl\ of 
tlie honndar\ line on the map in the suit 
of 1H70. and, as these two lines are not 
continniinons, partl\ also of an ima^'inaiy 
line drawn Irorn east to west to eonn<el 
tlieir eiuL. Jn this \ iew , the Subordinate 
.hid «(> has dismissed the claim for |)lo; 
Ka, has dceri ivl to the I’laintilfs ’ild bij^lias 
1.5 eottahs out o| plot Klui and l,*.)(l.5 bi{>has 
PJ^ eottahs out ot plot (‘'.t: if may be added 
that the suit has laileil in res|K‘cf of all 
lands claimed b\ the propric'tors of Tari- 
biinia as included within their estate. 'I'he 
I)»4endants, proprietors of SaKhipnra an 1 
claimants under them, ha^e a.p|H‘aled to 
this Court. On their behalf, the deere<' {»f 
the Subordinate .hid»e has been attiieked 
(.11 the ground that tlu' Plaintiffs ar<‘ 
entitled at best to all lands included with¬ 
in the lines of the 'I'hak sur\ey of lUia^a 
Chur, Chur Oolali and Chur Ijasti or Chur 
Hhag.i. It has further lu'en argu(>d that 
the claim is barred b.\ limitation in resjH'ci 
of all lands situated be\on<l tlu' Tbak 
boundaries of tlu'se \illages, e\en if the 
JMaiiitill's are able to establish a title 
thereto. The Plaintills-|{es|K)nderjts. the 
proprii’tors ol Hhag.i Chur, have pri'fern I 
a eross-app(*ai which is dir.rted botli against 
the Apjw'llants, the jiropriitors of Sakhi- 
piira, and the llesjvindcnts, the proprietors 
of Tarainmia, d’he objection in support 
of the cniss-appeal against these two set < 
of persons are ba.sed on distinct grounils; 
again.st the proprietors of Sakbipnra, it has 
been ul^^d that the Plaintiffs an* entitled 
to more lands Ilian what liavi- been decreed 


to them as included within Bhaga Char; 
as against the propriedors of Tarabunia it 
has b'cn argued that the Plaintiffs have 
i’cijuired a good title by adver.se (xissession. 
On these argunieiits, two (picstions emergo 
for eoiisideialion, those of title arul 

possession. .As regards the ipiestioii of 
title, the points which reipiire examination 
may b.‘ formulated as follow.s -.—viz., 
doi's the map prepared in Ihe litigation of 
1879 conc'ude tlu' conlro\crsy in thi.s view, 
eithi'f entirely or partially ; .sreom////, if thii 
(picstion be answered in tlu' negative, 
should a deere • be niadi' on the basis of 
the Thak ma]> as delini'ated oji the cas' 
Ilia]) in the pre.sent suit ; and, thinlln, if the 
I oint la-.! mentioni'd be not aiiswercfl in 
the atliriiiativc'. shouhl a deerei' be made 
on IIk' basis of the lines of the Survey' ma;) 
as ii'produeed on the ease map'.' It is plain 
that 111 ‘ substantial ipiestioii in eunlrove)<Ky 
relati's to tlie scope o! Ihe suit of 1879, and 
the effect of thi' ileeision tln'ri'in upon thj 
jioints now in dispute, and we shall first 
e.xaniine the elaborate arguments which 
lune lu'cii addressed to us on this part of 
the ease; but for the correct ap[)reciation 
of the points raised, it is essential to give 
a brief outline of the antecedent dispute 
bi'twk'cn Ihe jiarties regarding the subject- 
matter of this litigation. 

In Ib-jU, Ihe otiicus in chargi' of the 
'.riiak priKTislings measured the lauds com¬ 
prised in Chur Bhaga, Chur Dotali, (’hur 
Lasti, Chur Sakbipnra and Chur Tara¬ 
bunia. In th(’ following year, the lands 
were iM-nK'asured and fresh maps prepared 
by the Survey authorities. M’he parties 
were then in contxoversy as to a large tract, 
H) drones or •2,dtK) bighas in area, which 
was shown by the Thak authorities as situ- 
ali'd within Sakhipiira. Two suits were 
thcreu|)on instituted in respect of this Ian 1. 
one on tlie 1st August 1863 by a lessee iind‘?r 
the proprietors of Chur Bhaga, the other 







